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PREFACE 

It  is  now  nearly  twenty  years  since  the  first 
edition  of  Masten  on  Company  Law  was  published. 
During  that  period  decisions  on  company  law,  both 
in  our  own  courts  and  in  England,  have  been  very 
numerous,  and  extensive  changes  in  the  statute  law 
have  been  enacted.  The  result  is  that,  while  founded 
to  some  extent  on  the  first  edition,  this  is  practically 
a  new  book,  rather  than  a  second  edition. 

The    large    number    of    statutes.    Dominion    and 

'        ''"''ial,  relating  to  companies  present  a  consider- 

n']<-  to  th<»  satisfactory  treatment  of  company 

ia.    Var>*mi(  I'^'^islation  has  been  enacted 

\A4  *fi  \Jv**  I  dominion.     The 

ni.in^  points  nf    .  r»ften 

merely  verbal  aiivl 

render  it  inconvenient  ana  ut  ..  ory,  in  i 

ion  of  the  authors,  to  adopt  the  plan  ol  a  general  trea 
tise   on   Canadian   company   law   drawing   atiti^i. 
in  detail  to  all  the  variations  among  the  acts  of  the 
D(>minion  and  the  Provinces. 

Consequently  the  same  plan  has  been  adopted  as  in 
the  former  edition,  viz.,  to  prepare  a  practical  handbook 
noting  the  cases  under  the  appropriate  sections  of  the 
Companies  Act,  but  in  the  present  edition  the  Dominion 
Act  instead  of  the  Ontario  Act  has  been  made  the  basis 
foi  the  notes.  The  Dominion  Act  has  been  selected, 
not  only  because  of  its  intrinsic  importance,  but  also 
bconuse  a  very  large  proportion  of  the  commercial 
coqjorations  in  Canada  are  organized  under  that  act, 
or  under  acts  of  a  similar  character  such  as  the  Ontario 
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or  other  letters  patent  acts.  For  the  convenience  of 
Ontario  practitioners,  the  Ontario  Act  has  also  been 
annotated  with  cross  references  to  the  corresponding 
sections  of  the  Dominion  Act,  and  with  special  notes 
where  these  have  been  thought  necessary. 

The  Authors  have  endeavored  to  refer  to  all  Cana- 
dian cases  which  may  still  be  law,  and,  also  where  the 
importance  of  the  topic  justified  it,  to  amplify  their 
notes  into  a  general  discussion  of  the  subject  so  as  to 
present  a  working  basis  for  the  consideration  of  the 
practitioner,  no  matter  what  act  he  is  working  under. 
At  the  same  time,  it  has  been  sought  to  make  the  treat- 
ment practical  and  to  avoid  discussions  of  a  merely 
theoretical  character. 

The  book  is  largely  the  work  of  Mr.  Fraser,  though 
some  of  the  notes  have  been  written,  and  all  have  been 
perused  and  revised,  by  Mr.  Justice  Masten.  -'-he 
Authors  hope  that  the  editicJ  may  prove  a  real  assist- 
ance to  the  prof'^'   -vJH- 

JiiLie  2,  1920. 


CONTENTS 


The  Dominion  Companies  Act,  R.  8.  C.  (1006),  o.  70,  and 

Amending  Acta. 
Sects.  Paoeb. 

1     Short  Title    1-2 


Part  I. 
Joint  Stock  Companies. 

2  Application   of   Part 2-3 

3  Interpretation 8-11 

4  Preliminaries 11-14 

5-13  Formation  of  New  Companies , 14-54 

14-20  As  to  Existing  Companies   54-56 

21-23  Change  of  Name   56-62 

24-25  Fees  and  Forms 62-65 

26  Commencement "  of  Business    65-68 

27  Forfeiture  of  Charter    68-87 

28-33  General  Powers  and  Duties  of  the  Company 88-152 

34-37  Obtaining  of  Further  Powers  152-154 

38-42  Liability  of  Shareholders  154-172 

43-43D  Prospectus 173-217 

44    Holding  Stock  of  Other  Companies 217-220 

45-50     Capital  Stock 220-264 

51-57    Increase  or  Reduction  of  Capital  —  Reduction  of 

Share  Capital  264-274 

58-63     Calls 274-308 

64-68A  Transfer  of  Shares  309-349 

69-69M  Borrowing    Powers — Information  as  to  Mortgages, 

Charges,  etc 349-417 

70-71     Dividends 418-436 

72-79     Directors 436-462 

80-81     Powers   of   Directors    463-505 

82-86     Liability  of  Directors  and  Officers 505-512 

87-88     Meetings 513-531 

89-91     Books  of  the  Company   531-534 

92-94C  Inspection— Auditors 534-543 

95-104    Procedure 543-552 

105-106     Statements  and  Returns  552-557 

107-112     Evidence 557-561 

113-119    Offences  and  Penalties  561-563 


Pabt  II.  ^~ 

Companies  Clauses    •  • .   563-564 


VI  CONTENTS. 

Part  III. 

Pages. 
Loan  Companies    564-565 

Pabts  IV.-VI. 

565 

Schedule. 

Form  A.  Application    for    Incorporation    under    the    Com- 
panies  Act    565-566 

Form  B.  Memorandum  of  Agreement  and  Stock  Book 567 

Form  C.  Notice  of  Issuing  of  Letters  Patent 567-568 

Form  D.  Notice  of  Issuing  of  Supplementary  Letters  Patent.      568    ' 
Form  B.  Notice  of  Issuing  Supplementary  Letters  Patent  In- 
creasing Capital   568 

Form  F.  Statement  in  Lieu  of  Prospectus 569-570 


The  Ontario  Companies  Act,  R.  S.  O.  (1914),  c.  178,  and 
Amending  Acts. 

Sects.  Pages. 

1  Short   Title 571 

2  Interpretation     571-577 

Part  I. 
3-33     Incorporation,    Re-incorporation,    Amalgamation...   578-609 

Part  II. 
34-42     Name  of  Corporation   609-612 

Part  III. 

43     Meetings  of  Company  613 

44-52     General   meetings    613-617 

Part  IV. 

Shares,  Calls. 

53-62     Generally    617-620 

63-71     Share  Warrants   620-621 

72-77     Liability  of  Shareholders— Execution  of  Trusts 621-622 

Part  V. 

78-82    Preference  and  Debenture   Stock,  Debentures  and 

Mortgages 622-625 

Part  VI. 
83-98    Directors  and  their  Powers,  etc 625-632 


CONTENTS.  Vii 

Pabt  vii. 
Sects.  PxatM. 

99-110    Prospectus  and  Directors'  Liability 633-641 

Part  VIII. 
111-117A  Public  Companies   641-648 

Pabt  IX. 

118-134     Books,  Inspection  and  Auditors   648-658 

Pabt  X. 
135-145     Miscellaneous 658-664 

Pabt  XI. 
146-152     Mining  Companies    665-667 

Pabt  XI.A. 
Co-operative  Companies  667 

Part  XII. 

Companies    Operating    Municipal    Franchises    and 

Public  Utilities    668 

Pabt  XIII. 

Winding-up  of  Companies   668 

Pabt  XIV. 

207-210    General  Provisions   668-670 

Schedule    670 


Licenses  in  Mortmain   671-674 

Licenses  to  Extra-Provincial  Corporations 675-678 


The   Dominion  WindinR-np  Act,  R.   S.  O.  (1906),  e.  144,  «ad 
Amending  Acta. 

1     Short  Title    679 

2-5     Interpretation 680491 

6-7    Application 69S498 


Vlll  CONTENTS. 

Paet  I. 

General. 

Sects.  Pages. 

8-10     Limitation  of  Part   698-699 

11     Winding-up  Order   699-702 

12-17     Application  for  Order   702-726 

18-19     Staying  Proceedings  726-730 

20-23     Effect  of  Winding-up  Order 730-750 

24-32     Appointment  of  Liquidators 750-757 

33-38     Powers  and  Duties  of  Liquidators 757-774 

39     Appointment  of  Inspectors  774 

40-41     Remuneration  of  Liquidators  and  Inspectors 775-777 

42-45     Depositing  in  Bank    777-778 

46-47     Court  Discharging  Functions  of  Liquidator 778-779 

48-60     Contributories 779-805 

61-66     Meetings  of  Creditors  805-808 

67-68     Production  of  Pass-books  808 

69-75     Creditors'   Claims    808-822 

76-82     Secured  Claims   ■: 822-826 

83  Dividend   Sheet    826 

84  Liens 827-832 

85-90     Contestation  of  Claims 832-833 

91-93     Distribution  of  Assets 833-835 

94-100     Fraudulent  Preferences  836-848 

101-106     Appeals 849-857 

107-133     Procedure  . 857-878 

134-135     Rules,  Regulations  and  Forms 878 

136-137     Unclaimed  Deposits    879 

138-143     Offences  and  Penalties    879-881 

144-148     Evidence ■ .  881-882 

Part   II. 

149-159     Banks 882-884 

Paet  III. 

160-173     Life  Insurance  Companies   885-889 

Part  IV. 

174-188    Other  than  Life  Insurance  Companies 889-892 


TABLE  OF  CASES 


A, 
A— Alb  rAoe 

A  Company.  Re  (1917)  34  D.  L.  R.  396;  27  Man.  L.  R.  540... 

710.  716.  719 

Aaron's  Reefs  v.  Twlss  (1896)  A.  C.  273 194.  297.  790 

Abbott  Mitchell.  Re  (1901)  2  O.  L,  R.  143  690.  704 

Aberdeen  Railway  v.  Blakle  (1854)  1  Macq.  H.  L.  461 476 

Abltlbl  Power  v.  Smart  (1914)  20  D.  L.  R.  977 887 

Abrath  v.  N.  E.  Ry.  Co.  (1886)  11  App.  Cas.  247 149 

Abrey  v.  Victoria  Printing  Co.  (1912)  21  0.  W.  R.  444 196 

Acadia.  Re  (1918)  3  W.  W.  R.  477 294 

Acadia  Loan  Corporation  v.  Wentworth  (1884-1907)  40  N.  S.  R. 

525 237 

Acer  V.  Percy  (1903)  5  Que.  P.  R.  401 294 

Accles.  Ltd..  In  re  (1902)  51  W.  R.  57  401 

Acland  v.  Lewis  (1860)  30  L.  J.  C.  P.  29 48 

Acton  Tanning  Co.  v.  Toronto  Suburban  Ry.  (1918)  66  S.  C.  R. 

196 141.  145 

Adair  v.  British  Crown  Co.  (1915)  24  D.  L.  R.  905 236.  439 

Adam's  Case  (1872)  L.  R.  13  Eq.  474 787 

Adams  v.  Bank  of  Montreal   (1899)   8  B.  C.  R.  314;    (1901)   32 

S.  C.  R.  719 366.  484.  837 

Adams  V.  McCall,  25  U.  C.  R.  219 841 

Adams  v.  Thrift  (1915)  2  Ch.  21  189 

Addinell's  Case  (1865)   L.  R.  1  Eq.  225   787,  789 

Addison's  Case  (1870)  L.  R.  5  Ch.  294 330 

Addison's  Case  (1875)  L.  R.  20  Eq.  620 806 

Addlestone  Linoleum  Co..  In  re  (1887)  37  Ch.  D.  191 734.  793 

Adjustable  Horse  Shoe  Company,  Re  (1890)  W.  N.  157 728 

African  Farms,  Ltd..  Re  (1906)  1  Ch.  640 707 

African  Gold  Concessions  and  Development  Co..  In  re  (1899)  2 

Ch.  480    793 

A.-G.  V.  Great  Eastern  Ry.  L.  R.  5  App.  Caa.  473 121 

A.-G.  of  Canada  v.  A.-G.  of  Ontario  (1894)  A.  C.  189 679 

A.-G.  for  Dominion  of  Canada  v.  A.-G.  for  Province  of  Ontario 

(1898)    A.   C.   700    679 

A.-G.  for  Ontario  v.  Railway  Passengers  Assurance  Co.   (1918) 

43  0.  L.  R.  108   99 

A.-G.  V.  N.  Y.  Breweries  (1898)  1  Q.  B.  205;   (1899)  A.  C.  62  ....  346 

A.-G.  V.  Standard  Trust  (1911)  A.  C.  498 208.  467.  478.  515 

Aggs  V.  Nicholson  (1856)  1  H.  &  N.  165 466 

Agra.  etc..  Bank.  Re  (1867)  L.  R.  2  Ch.  397 383 

Agricultural  Cattle  Insurance  Co.,  In  re  (1876-7)  4  Ch.  D.  34n..   403 

Agricultural  Hotel  Co..  In  re  (1891)  1  Ch.  396  271 

Aikens  v.  Waugh  (1919)  16  O.  W.  N.  390 637 

Alabaster's  Case  (1869)  7  Eq.  273  787 

Albert  Average  Association.  Re  (1870)  5  L.  R.  Ch.  597  752 

Albert  Cheese  Co.  v.  Learning  (1880)  31  C.  P.  272 130 

Albert  Life  Assurance  Co..  In  re  (1871)  L.  R.  6  Oh.  381   772 

Albert  Mining  Co..  In  re  (1873-5)  15  N.  B.  R.  29 257 


X  TABLE   or   CASES. 

Alb — Aug  PAGE 

Alberta  Improvement  Co.  v.  Peverett   (1914)    7   D.   L.   R.   314; 

(1914-5)  7  W.  W.  R.  757  224,  284 

Alberta  Ornamental  Iron  Co.  and  Imperial  Bank,  Re  (1917)  35 

W.  L.  R.  126   813 

Alberta  Rolling  Mills  v.  Christie  (1919)  45  D.  L.  R.  545;   (1919) 

58  S.  C.  R.  208 231,  232,  240,  246,  247,  248,  307 

.  Albion  V.  Martin  (1875-6)  1  Ch.  D.  580 475 

Albion  Iron  Works,  Re  (1901-4)  10  B.  C.  R.  3'51 722 

Alexander  v.  Automatic   (1899)    2  Ch.  302;    (1900)   2  Ch.  56. 

278,  279,  469 

Alexander  v.  Simpson  (1889)  43  Ch.  D.  139 516,  517 

Alexander  Park  Co.,  Re  (1866)  W.  N.  231 132 

Alexandra  Oil  and  C.  Co.  v.  Cook  (1908)  11  O.  W.  R.  1054;  (1909) 

13  0.  W.  R.  405;  14  O.  W.  R.  604  209 

Alexandra  Palace  Co.,  Re  (1883)  23  Ch.  D.  297  805 

Algoma  Commercial  Co.,  Re  (1904)  3  0.  W.  R.  140 721 

Allan  V.  Clarkson  (1870)  17  Gr.  570 839,  842 

Allan   V.    Manitoba   and   Northwestern    (1894)    10    Man.    L.    R. 

106 , 408,  409 

Allen  V.  Gold  Reefs  (1900)  1  Ch.  656 288,  516 

Allen  V.  Hanson  (1890)  18  S.  C.  R.  667 682,  694,  696 

Allen  V.  Hyatt  (1914)  17  D.  L.  R.  7 468,  480 

Allen   V.   Ontario   and   Rainy   River   Ry.   Co.    (1898)    29    0.   R. 

510 439,  461,  550 

All«y  V.  Trenholme  (1893)  Que.  3  S.  C.  163 447 

Allner  v.  Lighter  (1913)  13  D.  L.  R.  210 815 

Alma  Spinning  Co.,  Bottomley's  Case  (1880)  16  Ch.  D.  681.. 284,  436 

Almada  and  Tirito  Co.  (1888)  38  Ch.  D.  415 157,  793 

Almon  v.  Law  (1894)  26  N.  S.  R.  340  144,  482 

Almon  V.  Oppert  (1901)  2  K.  B.  576  188 

Alpha  Mortgage,  etc.,  Co.,  Re,  22  B.  C.  R.  513  829 

Alpha  Oil  Co.,  Re  (1887)  12  P.  R.  298  720,  751,  807,  884 

Amalgamated  Syndicate,  In  re  (1897)  2  Ch.  600 702 

Amarduct  v.  General  Incandescent  Co.  (1911)  2  K.  B.  143 747 

Ames'  Case  (1896)  W.  N.  79   789 

American  Pioneer  Leather  Co.,  In  re  (1918)  87  L.  J.  Ch.  493...   701 

American  Tire  Co.,  Re  (1903)  2  O.  W.  R.  29 816 

Ammonia  Soda  Co.  v.   Chamberlain    (1918)    87   L.   J.  Ch.   193; 

(1918)  1  Ch.  266 339,  424,  425 

Anchor  Investment  Co.,  Re  (1912)  7  D.  L.  R.  915 682,  685,  687 

Anderson's  Case  (1877)  7  Ch.  D.  75 794,  798 

Anderson,  Re  (1877-8)  2  A.  R.  24 761 

Andreae  v.  Zinc  Mines  (1918)  2  K.  B.  454;  87  L.  J.  K.  B.  1019. . 

155,  636 

Andress's  Case  (1878)  8  Ch.  D.  126 " 796 

Andrew's  Case  (1868)  L.  R.  3  Ch.  161 783 

Andrews  v.  Gas  Meter  (1897)  1  Ch.  361  253 

Andrews  v.  Mockford  (1896)  1  Q.  B.  372 203 

Andrews  v.  Swansea  (1880)  50  L.  J.  Q.  B.  428 743 

Andrews  Bros.  v.  Youngston,  86  Fed.  Rep.  585 6 

Angel  v.  Jay  (1911)  1  K.  B.  666  195 

Anger  v.  Corneillier  (1891)  R.  J.  Q.  B.  293 ; 216 

Anglesea  Colliery  Co.,  In  re  (1886)  L.  R.  1  Ch.  555 684 

Anglesea  Colliery  Co.,  Re  (1867)  L.  R.  2  Eq.  379;  1  Ch.  555 805 


TABLE  OF  0ASE8.  XI 

Abk— Atl  rAQg 

Anglo-American  Fire  Insurance  Co.  (No.  1).  Re  (1919)  16  O.  W. 

N.    149    .-.SCO 

Anglo-American  Lumber  Co.  v.  McLellan  (1908)  18  B.  C.  R.  318: 

(1908)  14  B.  C.  R.  98  166.  286.  287 

Anglo-Austrian  Co.  Re  (Isaac's  Case)   (1892)  2  Cb.  158 499 

Anglo-Austrian  v.  British,  etc..  Co..  3  Oiff.  521;  4  DeG.  F.  it  J. 

341 698 

Anglo-Bavarian  Steel  Ball  Co.  (1899)  W.  N.  80 708 

Anglo-Colonial  Syndicate,  In  re  (1892)  65  L.  T.  847 794 

Anglo-Continental  Co..  In  re  [1898]  1  Cb.  327  805 

Anglo-Danublan  Steam  Co.  (1875)  L.  R.  20  Ekj.  339  379 

'  Anglo-Frencb  Society.  Re  (1882)  21  Cb.  D.  501 497 

Anglo-Greek  Steam  Co..  Re  (1866)  L.  R.  2  Eq.  1 709.  722 

Anglo-Italian  Bank  v.  Davies  (1878)  9  Cb.  D.  275 823 

Anglo  M.  Co..  Re  (1876)  24  W.  R.  128  770 

Anglo-Mexican  Land  (1875)  W.  N.  168  701 

Anglo-Moravian  Co..  Re  (1875)  1  Cb.  D.  130 724 

Angus  V.  Clifford  (1891)  2  Cb.  449 195 

Antbony  v.  Seger  (1789)  Hagg.  Con.  Cas.  9  , : 530 

Appleyard.  Ex.  p.  (1871)  18  Cb.  D.  587  796 

Archibald  v.  Haldon,  30  U.  C.  Q.  B.  30 874 

Arden.  Re  (1884)  14  Q.  B.  D.  121 824 

Armour  v.  Gates  (1859)  8  U.  C.  C.  P.  548 148 

Armltage  v.  Garnett  (1893)  3  Cb.  337 432 

Armstrong  v.  McGibbon  (1906)  Q.  R.  15  K.  B.  345  .  .457.  458.  526,  531 
Armstrong  v.  MercbanU'  Mantle,  etc.,  Co.  (1901)   32  O.  R.  387. 

172.  290,  300  301 

Armstrong  v.  Portage,  etc.,  Co.  (1884)  1  M.  R.  344 128 

Armstrong  v.  Watson  (1919)  45  D.  L.  R.  501   814 

Army  and  Navy  Co.,  Re,  Jan.  11,  1898  (unreported)   745 

Army  and  Navy  Clothing  Co.,  Re  (1902)  3  O.  L.  R.  37  .  .754,  757,  860 

Arnold  v.  Dominion  Trust  Co.  (1918)  56  S.  C.  R.  433 857 

Arnold  Chemical  Co.,  Re  (1901)  2  O.  L.  R.  671 4,  705 

Arnot's  Case   (1887)   36  Cb.  D.  702   558,  787 

Arnot  v.  United  African  Lands,  Umlted  (1901)  1  Cb.  618 527 

Arthur  Average  Association.  Re   (1876)    3  Cb.   D.  522;    (1875) 

10  Cb.  542    850 

Artistic  Colour  Printing  Co.,  In  re  (1880)  14  Cb.  D.  502 726 

Ashbury  v.  Ricbe   (1875)   L.  R.  7  H.  L.  653   101.  103.  121.  373 

Asbbury  v.  Watson  (1885)  30  Cb.  D.  376 253.  333,  431,  432 

Asbdown  Hardware  Co.  v.  Residential  Building  Co.    (1914-5)   7 

W.  W.  R.  690 705 

Aspbaltlc   Wood   Pa^iement  Co..   Re    (Lee   &  Chapman's   Case) 

(1885)  30  Cb.  D.  216   768 

Asslnlboia  Land  Co.  v.  Acres  (1916)  10  O.  W.  N.  328 399 

Assiniboine  Valley  Stock,  etc.,  Co..  Re  (1889)  6  M.  R.  105 756 

Assiniboine  Valley  Co..  Re  (1889)  6  M.  R.  184 776 

AflBoclation  of  Land  Financiers,  Re  (1878)  10  Cb.  D.  269 752 

Aatley  v.  New  Tlvoll  (1899)  1  Cb.  151  449.  870 

Athenaeum,  etc..   Society  v.   Pooley.   1   Giff.    102;    (1858)    3   De 

G.  4  J.  294 382,  383 

Atkinson.  In  re  (1904)  2  Cb.  160 433 

AUas  Canning  Co..  In  re   (1895-97)  5  B.  C.  R.  661 687.  704, 

706.  707,  713,  716 


Xll  .  TABLE  OF   CASES. 

Atl— Bai  PAGE 

Atlas  Loan  Co.,  Re  (1904)  7  O.  L.  R.  706 809 

Atlas   Loan   Company,   Re,   Elgin   Loan    Co.'s   Claim    (1905)    9 

O.  L.  R.  250    218 

Atlas  Loan,  Ex  p.  Green,  Re,  (1903)  30  C.  L.  T.  366 291,  781 

Atkin  &  Co.  V.  Wardle  (1889)  61  L.  T.  23 151 

Atkinson  v.  Brindall,  2  Bing.  N.  C.  225  843 

Attorney-General  for  Canada  v.  Attorneys-General  for  Alberta, 

Manitoba,  etc.  (1916)  85  L.  J.  P.  C.  124;    (1916)  1  A.  C.  588; 

26  D.  L.  R.  288   26,  56 

Attorney-General  v.  Bergen  (1896)  29  N.  S.  135 72 

Attorney-General  v.  G.  E.  Ry.  (1879)  11  Ch.  D.  449  88 

Attorney-General  v.  Gould  (1860)  28  Beav.  485 523 

Attorney-General  v.  Great  Northern  Ry.  (1860)  1  De  &  Sin.  154.     50 
Attorney-General  v.  Niagara  Falls  &  Clifton  R.  Co.    (1891)    18 

A.  R.  453 547 

Attorney-General  v.  The  Niagara  Falls  International  Bridge  Co. 

(1873)  20  Gr.  34 105 

Attorney-General  v.  Mersey  Railway    (1907)    1  Ch.   81;    (1907) 

A.  C.  415   100 

Attorney-General  for  Canada  v.  Standard  Trust  Co.  of  New  York 

(1911)  A.  C.  498  208,  467,  478,  515 

Attorney-General  v.   Toronto  Junction  Recreation  Club    (1904) 

8  0.  L.  R.  440 14,  87,  547 

Attorney-General  v.  Vaughan  Road  Co.  (1892)  19  A.  R.  "234;   21 

S.  C.  R.  631   547 

Atwood  V.  Merry  weather  (1868)  L.  R.  5  Eq.  464 523 

Audley  Hall  Cotton  Spinning  Co.,  Re  (1868)  L.R.  6  Eq.  245.722,  724 

Ault  &  Wibourg,  Ex  p.  (1914)  48  N.  B.  R.  548 560 

Austin's  Case    (1871)    24  L.  T.   932    284 

Austin  Mining  Co.  v.  Gemmell  (1886)  10  0.  R.  696 444,  447, 

461,  475,  514,  515,  520 
Australian  Direct  Steam  Navigation  Co.,  In  re   (1875)  L.  R.  20 

Eq.    325    742,745 

Australian  Estates  and  Mortgage  Co.,  In  re  (1910)  1  Ch.  414  ..   273 
Automatic  Self  Cleansing,  etc.  v.  Cunningham  (1906)  2  Ch.  34.     481 

Auto  Top,  etc.,  Co.,  Ltd.,  Re  (1916)  lO'O.  W.  N.  76,  129 765 

Ayers  v.  South  Australian,  etc.,  Co.  (1871)  L.  R.  3  P.  C.  548  ...     93 

B. 

Baden  Machinery  Co.  (1606)  12  O.  L.  R.  634 722,  724  776,  834 

Baglan  Hall  Co.,  Re  (1870)  L.  R.  5  Ch.  346 41,  42,  793,  797 

Bagot  Pneumatic  Tyre  Co.  v.  Clipper,  etc.,  Co.  (1902)  1  Ch.'l46.  119 

Bagshaw  v.  Eastern  Union  R.  Co.  (1849)  7  Hare  114 522,  523 

Bale  des  Chaleurs  v.  Nantel   (1896)   Q.  R.  9  S.  C.  47;   Q.  R.  5 

Q.   B.   64    679 

Bailey  Cobalt,  Re  (1919)  17  O.  W.  N.  228  852 

Bailey  Cobalt,  Re  (1915)  8  O.  W.  N.  433 765 

Bailey  Cobalt  Mines,  Ltd.,  Re  (1919)  44  O.  L.  R.  1 818 

Bailey  Cobalt  Mines  v.  Benson  (1918)  43  O.  L.  R.  321 855 

Baillie's  Case   (1898)   Ch.  110   250 

Bally's  Case  (1868)  L.  R.  3  Ch.  592   786 

Bain  V.  Anderson  (1897)  27  0.  R.  369 119,  143 

Baine's  Case  (1888)  16  O.  R.  293;  16  A.  R.  237  788 


TABLE  OF  CA8£8.  Xlll 

Bal— Bar  pjum 

BalnbridKe  v.  Smith  (1889)  41  Ch.  D.  470 44< 

Balrd'H  Cast-  ( 1870)  L.  H.  5  Ch.  726 319 

Baldwin  v.  Bawden  (1912)  CD.  L.  R.  520 &4S 

Bale  V.  Cleland  (1864)  4  F.  A  F.  117 419 

Balfour  v.  Ernest  (1859)  5  C.  D.  N.  S.  624 102.  144 

Bangor  Slate  Co.,  Re  (1875)  L.  R.  20  Eq.  59 g06 

Bank  of  Africa.   Limited  v.   Salisbury  Gold   Mining  Co..   Ltd. 

( 1892)  A.  C.  281  826 

Bank  of  Australasia.  The.  v.  Harris.  15  Moo.  P.  C.  97 841 

Bank  of  Australia  (1895 )   1  Ch.  578  696 

Bank  of  Australia  v.  Earl.  13  Peters  p.  589 121 

Bank  of  Dombay.  The.  v.  Suleman  Sonji  (1908)  24  T.  L.  R.  698.  534 

Bank  of  British  North  America  v.  Howley.  14  Que.  S.  C.  422 548 

Bank  of  England  v.  Cutler  (1908)  2  K.  B.  208 844 

Bank  of  Hamilton  v.  Johnston  (1906)  7  O.  W.  R.  Ill  249 

Bank  of   Hamilton   v.   Kramer   Irwln    (1912)    1    D.   L.   R.   475. 

691.  731.  766 

Bank  of  Hindustan  v.  Allison  (1870)  L.  R.  6  C.  P.  54 48 

Bank  of  Hochelaga  v.  Garth  (1886)  2  M.  L.  R.  (S.  C.)  201 731 

Bank  of  Hochelaga  v.  Masson  (1884)  1  M.  L.  R.  62 857 

Bank  of  Liverpool,  Re  (1889)  22  N.  S.  97 807 

Bank  of  Liverpool,  Re  (1889)   22  N.  S.  97;    (1891)   18  S.  C.  R. 

707  883 

Bank  of  Montreal  v.  Delatre  (1848)  5  U.  C.  Q.  B.  362 148 

Bank  of  Montreal  v.  Kirkpatrick  (1901)  2  O.  L.  R.  119 396 

Bank  of  Montreal  v.  MacWhlrter  (1867)  17  C.  P.  506  838 

Bank  of  Montreal  v.  Maritime  Sulphide  Fibre  Co.  (1901)  2  N.  B. 

Eq.  328 412 

Bank   of  Nova   Scotia   v.   Forbes    (1883)    16  N.   S.   4;    Russ   ft 

Geld.   295    286 

Bank  of  Nova  Scotia  v.  McKlnnon  (1892)  12  C.  L.  T.  178 548 

Bank  of  Ottawa  v.  Hamilton  Stove  and  Heater  Co.    (1918)    15 

O.  W.  N.  152;    (1919)  44  O.  L.  R.  93 91.  105 

Bank  of  Ottawa  v.  Jones  (1919)  46  D.  L.  R.  407 164.  235.  666 

Bank  of  South  Australia  v.  Abrahams  (1875)  L.  R.  6  P.  C.  265. .  364 
Bank  of  Syria,  Owen  &  Ashforth's  Claim,  In  re   (1901)    1  Ch. 

115 368.  436 

Bank  of  Toronto  v.  Cobourg,  etc..  Ry.  Co.  (1884)  7  O.  R.  7 376 

Bank  of  Toronto  v.  Cobourg.  etc.,  Ry.  Co.  (1885-6)  10  O.  R.  376. 

467.  468 
Bank  of  Toronto  v.  Lambe,  56  L.  J.  P.  C.  81;  12  App.  Cas.  757. .     97 

Bank  of  Toronto  v.  Pickering  (1919)  17  O.  W.  N.  161  548 

Bankers  Trust  Co.  and  Barnsley    (1915)    21   D.   L.   R.   623,   21 

B.  C.   R.   130 250.   254.  792 

Bankers  Trust  v.  Okell  (1916)  27  D.  L.  R.  63 260 

Banksea  Island  Co..  Ex  parte  Bentick.  In  re  (1688)   1  Meg.  23 

C.  A 321 

Bannatyne  v.  Direct  Spanish  Telegraph  Co.   (1887)   34  Ch.   D. 

287   271.524 

Banque  d'Exchange  and  Darling.  Re  (1884)   16  R.  L.  649  756 

Basque  d'Hochelaga  v.  Murray  (1890)   15  A.  C.  414   

13.  73.  546.  547 

Banque  St.  Jean.  Re  (1908)   10  Que.  P.  R.  223   730.  781 

Barber,  Re  (1851)   15  Jur.  51   789 


XIV  TABLE   OF   CASES.    . 

Bar — Bea  page 

Barber,  Ex  p.  (1849)  1  Mac;  &  G.  176 730 

Barber,  Re  (1852)   15  Jur.  51   228 

Barber,  Re  (1886)   34  Ch.  D.  77   474 

Bardwell  v.  Sheffield  Waterworks  Co.  (1872)  L.  R.  14  Eq.  517. . .  419 

Bargate  v.   Shortridge,  5  H.   L.   Cas.  297    138,  489 

Barnard  v.  Desautels  (1909)  Q.  R.  19  K.  B.  114 327 

Barnard  v.  Duplessis  Independent  Shoe  Machinery  Co.    (1907) 

Q.  R.  31  S.  C.  362 327 

Barned's  Banking  Co.,  Re,  18  W.  R.  944 824 

Barned's  Banking  Co.,  Re  (1867)  36  L.  J.  Ch.  215 803,  804 

Barned's  Banking  Co.  (1867)  L.  R.  3  Ch.  105 36,  789 

Barned's  Banking  Co.,  Ex  parte  Contract  Corporation,  In  (1867) 

L.  R.  2  Ch.  350    767 

Barnett's  Case  (1874-5)   19  Eq.  449   819 

Barnett,  Re  (1874)  9  Ch.  App.  293   818 

Barnett,  Ex  p.;  Re  Ipswich  Ry.  Co.  (1849)  1  DeG.  &  Sm.  744 715 

Barnett  v.  South  London  Tramways  (1887)  18  Q.  B.  D.  815 146 

Baroness  Wenlock  v.  River  Dee  Co.  (1887)   36  Ch.  D.  675  n;   10 

App.  Cas.  354   -. 49,  101,  360 

Baroness  Wenlock  v.  River  Dee  Co.  (1887)  19  Q.  B.  D.  155.. 103,  374 

Barrett's  Case  (1865)  13  W.  R.  559  819 

Barrett's  Case  (1864)  4  D.  J.  &  S.  416  167 

Barrett  v.  Bank  of  Vancouver  (1917)   36  D.  L.  R.  158   

246,  247,  249,  784 

Barrow's  Case    (1880)    14  Ch.  D.  432    796,  798 

Barrow-in-Furness  Co.  (1870)  14  Ch.  D.  400 795 

Barthels  v.  Winnipeg  Cigar  Co.  (1909)  2  Alta.  L.  R.  21 358,  369 

Bartless  v.  Amherstburg  (1856)   14  U.  C.  R.  152   127 

Bartlett  v.  Bartlett  Mines,  Ltd.  (1911)  24  O.  L.  R.  419.. 254,  503,  505 

Bartlett  v.  Town  of  Amherstburg,  14  U.  C.  R.  152 122 

Barton's  Case  (1859)  4  Drew  535  294 

Barton's  Trust  (1888)  L.  R.  5  Eq.  238 433 

Barton  v.  North  Staffordshire  Railway  Co.   (1888)  38  Ch.  D.  458.  346 

Barton-upon-Humber,  etc.,  Co.,  Re  (1889)  42  Ch.  D.  585 697 

Bartram  v.  Birtwhistle   (1903)   15  O.  L.  R.  634   501 

Barwick  v.  English  Joint  Stock  Bank  (1867)  L.  R.  2  Ex.  259.149,  548 
Bateman  v.  Ashton-under-Lyne  Corporation  (1858)  3  H.  &  N.  323.  119 

Bath's  Case   (1878)   Ch.  D.  334   103,  482,  795 

Batten  v.  Wedgewood,  etc.,  Co.  (1884)  28  Ch.  D.  317 724 

Batten  v.  Wedgewood  Coal  Co.  (1885)  31  Ch.  D.  346 776 

Baur  V.  ^tna  Life,  20  O.  R.  6 8  ' 

Baxter  v.  Brown  (1845)  7  M.  &  G.  198 ! 48 

Baxter  v.  Central  Bank  (1891)  20  O.  R.  214   737,  759,  871 

Baxters,  Ltd.,  Re  (1898)  W.  N.  60  728 

Baynes  Carriage  Co.,  Re  (1913)  7  D.  L.  R.  257;  27  O.  L.  R.  144. 

706,  878 
Baynes  Carriage  Co.,  Re  (Decision  No.  2)   (1913)  8  D.  L.  R.  309.  708 

B.  C.  Permanent  v.  Wooton  (1899)  6  B.  C.  R.  382 60 

B.  C.  Portland  Cement  Co.,  Ltd.,  Re   (1915)    22  D.  L.  R.   609; 

(1916)   27  D.  L.  R.  726   372,  417 

B.  C.  Portland  Cement  Co..  Re  (1915)  31  W.  L.  R.  398  383 

Beaston  v.  Farmer's  Bank,  12  Peters  102    526 

Beattie  v.  Lord  Ebury  (1872)  7  Ch.  777 192,  361.  496 

Beattie  v.  Lord  Ebury  (1874)  L.  R.  7  H.  L.  102  361 


TABLE  OF  CASKS.  XV 

Be»     Blr  rAOB 

BeutUe  v.  Wenger  (1897)  24  A.  R.  72 842.  844 

Beatty  v.  Neelon  (1885)  12  A.  R.  50,  13  S.  C.  R.  1 194,  196 

Beaublen  v.  Cortlcelll  Co.  (1912-13)  14  Que.  P.  R.  194 777 

Be«ucage  v.  Winnipeg  Stone  Co.  (1910)  14  W.  L.  R.  676 144 

Beauchemin  v.  Richelieu  Foundry  Co.  (1908)  Q.  R.  34  8.  C.  261. 

322.  337 

Beaudry  v.  Read  (1907)  10  O.  W.  R.  022 482.  492.  502.  603 

Becher  v.  Corporation  of  Aniherstburg,  23  U.  C.  C.  P.  602 378 

Becher  v.  Woods  (1865)  16  U.  C.  C.  P.  29 110 

Bechtel  v.  Zlnkan  (1907)  10  O.  W.  R.  1075 169 

Bechuanaland   Exploration  Co.  v.  London   Trading   Bank,   Ltd. 

(1898)  2  Q.  B.  658 383 

Beck's  Case  (1874)  L.  R.  9  Ch.  392 789 

Belanger  v.  Union  Abitlbl  Mining  Co.   (1917)   32  D.  L.  R.  700, 

25  Que.  K.  B.  376 861 

Belch  V.  Manitoba  (1887)  4  M.  R.  199 131 

Belding  Lumber  Co.,  Ltd.,  Re  (1911)  23  O.  L.  R.  255. . .  .706,  707, 

720,  721.  729,  851.  854.  856.  878 

Bell's  Case  (1879)  4  App.  Cas.  550 330 

Bell  V.  Black  (1882)   1  O.  R.  125  • 229 

Bellerby  v.  Rowland   (1902)   2  Ch.  14   305,  306,  308 

Belleville    Driving    and    Athletic    Association,    Re     (1914)    31 

O.  L.  R.  79 113,  326,  327,  328 

Benner  v.  Currie,  36  U.  C.  R.  411   165 

Bennett  v.  Havelock   Electric  Light  and  Power  Co.    (1910)    21 

O.  L.  R.  120   207.  208,  480 

Bennett  v.  Havelock  (1910)  21  O.  L.  R.  120;   (1912)  25  O.  L.  R. 

200 478 

Benor  v  Canadian  Mall  Order  Co.  (1907)  10  O.  W.  R.  899,  1091. 

462.  604 

Benson  v.  Heathorn  ( 1842)  14  Y.  &  C.  Ch.  326  475 

Bent  V.  Arrowhead  (1909)  18  Man.  L.  R.  633 134.  142.  482 

Bentley's  Case,  12  Ch.  D.  851  795 

Bergeron  v.  JonquI«^re  (1913)   22  Que.  K.  B.  341   204.  224.  226 

Bernardln  v.  Municipality  of  North  Dufferin  (1891)  19  S.  C.  R. 

581 106.  122.  370 

Bibby.  Ex  parte.  Enterprise  Mining  Co.,  Re   (1884)   1  B.  C.  R. 

11 315 

Blckford  v.  Grand  Junction  R.  Co.  (1877)  1  S.  C.  R.  730.  360.  365.  370 

Blggerstaff  v.  Rowatt's  Wharf  (1896)  2  Ch.  93 135,  138,  377 

Blnney  v.  Ince  Hall  Coal  Co.  (1886)  35  L.  J.  Ch.  363 261 

Birch  v.  Cropper  (1889)  14  App.  Cas.  525 221,  805.  835 

Bird,  In  re  (1901)  1  Ch.  916 434 

Bird's  Case  (1864)  4  D.  J.  &  S.  200 241 

Bird  V.  Bird's  Patent,  etc..  Co.  (1874)   L.  R.  9  Ch.  358  526 

Bird  V.  HuBsey  Ferrier  (1913)  5  O.  W.  N.  60 14- 

Blrbeck  Life.  Re,  Ex  parte  Barry   (1865)   2  Dr.  A  Sm.  321,  13 

W.  R.  380  783 

Blrkbeck  Loan  Co.  v.  Johnston   (1902)   3  O.  L.  R.  497:    (1903) 

6  O.  L.  R.  258    262,  840 

Birmingham  v.  Sheridan   (1864)   33  Beav.  660   338 

Birmingham  Banking  Co.,  Ex  parte  (1868)  L.  R.  3  Ch.  651 490 

Birmingham  Brewing  Co..  Re  (1883)  52  L.  J.  Ch.  358 754 

Blrney  v.  Toronto  Milk  Co.  (1903)  5  O.  L.  R.  1 131.  503 


XVI  TABLE   OF   CASES. 

Bis — Bou  PAGE 

Bishop's  Case  (1869)  L.  R.  7  Ch.  269  n 334 

Bishop  V.  Balkis  Co.  (1890)  25  Q.  B.  D.  512 798 

Bishop  V.  Smyrna  [1895J  2  Ch.  265 805 

Bishop,  E.  &  Sons,  Limited,  Re  (1900)  2  Ch.  354   710,  712 

Bishop  Construction  Co.,  Ltd.,  Re  (1914)  15  D.  L.  R.  911 229,  768 

Bishop   Engraving   and    Printing    Co.,    Re;    Ex    parte    Howard 

(1887)  4  Man.  R.  429   225,  787,  788 

Black's  Case   (1872-3)  8  Ch.  254 819 

Black  V.  Fountain  (1876)  23  Gr.  174 838 

Blackburn  Benefit  Building  Society  v.  Cunliffe  Brooks    (1882) 

22  Ch.  D.  61;    (1884)  9  App.  Cas.  857  103 

Black   V.   Carson    (1913)    7   D.    L.   R.   484;    (1917)    36    D.   L.   R. 

772    (P.  C.) 112 

Black  V.  Homersham  (1878)  4  Ex.  D.  24 419 

Blackpool  Motor  Car  Co.,  In  re  (1901)  1  Ch.  77 810 

Blackstone,  Ex  p.    (1867)    16  L.  T.  273    • 790 

Blair  Open  Hearth  Furnace  Co.,  In  re  (1914)  1  Ch.  390 183 

Biais  V.  Bankers'  Trust  Corporation  (1913)  14  D.  L.  R.  277.  .736,  738 

Blais  V.  Bankers'  Trust  Corporation  (191-S)  25  W.  L.  R.  653 872 

Blakely  Ordinance,  Re  (1867)  L.  R.  3  Ch.  154   383 

Blisset  V.  Daniel   (1853)    10  Hare  483    294,  470 

Bloomenthal  v.  Ford  (1897)  A.  C.  156  149,  171,  798 

Bloxam's  Case  (1864)  33  Beav.  529  787 

Bloxham  v.  Metropolitan  Ry.  Co.  (1868)  L.  R.  3  Ch.  337 424 

Blue  V.  Gas  and  Water  Co.  (1849)  6  U.  C.  Q.  B.  174 130 

Blyth's  Case  (1876)  4  Ch.  D.  140  794,  796,  798 

Bodega  Co.   (1904)   1  Ch.  276 450 

Boeckh  v.  Gowganda  (1911)  24  O.  L.  R.  293;   (1912)  46  S.  C.  R. 

645   202 

Bohammon  v.  Binns,  31  Miss.  355   69 

Bolt  and  Iron  Co.,  Re  (1884)  10  P.  R.  434 225,  230,  233, 

485,  769,  772,  783,  788,  878 
Bolt  and  Iron  Co.,  Re,  Livingstone's  Case  (1887)   14  O.  R.  211; 

(1889)  16  A.  R.  397  500,  526,  865,  867,  870 

Bombay  v.  Shroff  (1905)  A.  C.  213  529 

Bonanza  Creek,  etc.,  Co.  v.  The  King  (1916)  1  A.  C.  566 

27,  56,  88,  121,  361,  373 

Bond  V.  Barrow  Haematite  (1902)  1  Ch.  353 "^T  .419,  426,  435 

Bonisteel  v.  Collis  Leather  Co.  (1919)  45  0.  L.  R.  195 234,  269 

Bonner  v.  Moray  (1914)  23  Que.  K.  B.  252 316 

Booth  V.  Afrikander  (1903)  1  Ch.  295   185 

Borax  Co.,  In  re  (1901)  1  Ch.  326  393 

Borland's  Trustee  v.  Steel  Brothers  &  Co.  (1901)  1  Ch.  279 311 

Borough  of   Portsmouth   Tramways    (1892)    2   Ch.   362    

408,  696,  697,  712 

Boschoek  v.  Fuke  (1906)   1  Ch.  148   446,  518 

Boston  Rubber  Co.  v.  Boston  Rubber  Co.  of  Montreal   (1902)   32 

S.  C.  R.  315   61 

Boston  Shoe  Co.,  Re  (1914)  16  D.  L.  R.  856 833,  870 

Boston  Shoe  Co.  v.  Frank  (1914)  Que.  48  S.  C.  66 473,  489 

Boston  Wood  Rim  Co.,  Re  (1904)  5  O.  W.  R.  149 829 

Bouch,  Re   (1885)  29  Ch.  D.  659   433 

Bouch  V.  Sproule  (1887)  12  App.  Cas.  385  433 

Boulet  v.  Houdon  (1917)  51  Que.  S.  C.  29 237 


TABLE  OF  0ASB8.  XVU 

Bou — IBri  rAOB 

Uuultbee'B  Case  (1889)  16  A.  R.  608 22S 

Boultbee  v.  Qzowskl  (1898-99)  29  S.  C.  R.  54 S69 

Boultbee  v.  Wills  (1911)  15  O.  L.  R.  227 St6 

Bourne  v.  Freath,  9  B.  &  C.  632 f 

Bourbeau  Co.  v.  Stewart  Macdonald  Export  Co.  (1917)  Que.  26 

K.    B.    316    824 

Bowes  V.  Hope  M.  Life  Insurance  Co.  (1866)  11  H.  L.  C.  389.709,  713 

Bowling's  Contract,  Re  (1895)  1  Ch.  663 850 

Boyd  V.  The  Bank  of  New  Brunswick  (1891),  N.  B.  EXiuity  Case 

546 268 

Boyle,  Ex  p.  (1885)  33  W.  R.  450 " 787 

Boyle  V.  Rothschild  (1907)  10  O.  W.  R.  696 470 

Box  V.  Bird's  Hill  Sand  Co.   (1912)  8  D.  L.  R.  768;    (1913)   12 

D.  L.  R.  556;  23  Man.  L.  R.  15  324,  824 

Bradford  Navigation  Co.,  In  re  (1870)  5  Ch.  600 720 

Brady  v.  Stewart  (1887)  15  S.  C.  R.  82 299,  836 

Brail,  In  re  [1893]  2  Q.  B.  381  839 

Brampton  Gas  Co.,  Re  (1902)  4  O.  L.  R.  509 410,  824 

Brandon  Construction   Co.  v.   Saskatoon   School   Board    (1912) 

5  D.  L.  R.  754;  (1913)  13  D.  L.  R.  379 130,  141,  148 

Branksea  Island  Co.,  Re,  1  Meg.  C.  R.  12 667 

Braunstein  v.  Marjolalne  (1914)  58  Sol.  J.  755 409 

Brayley  v.  Ellis,  10  O.  R.  119 841 

Brazilian  Rubber  Co.,  Ltd.  In  re  (No.  1)  (1911)  1  Ch.  425  ..493.  495 

Bread,  etc..  Association,  Re  (1893)  68  L.  T.  434  787 

Breakwater  Co.,  Re  (1914)  33  O.  L.  R.  65  694,  695,  696 

Breese  v.  Knox,  24  A.  R.  203 842 

Bremmer,  Ltd.,  Alex.  v.  Dominion  Floor  and  Wall  Tile  Co.,  Ltd. 

(1915)    17  Que.  P.  R.  278 685,  690 

Brenes  &  Co.  v.  Downle  (1914)  S.  C.  97 — Ct.  of  Sess 497 

Brentford  &  Isleworth  Tramway  Co.,  Re  (1884)  26  Ch.  D.  527..  696 

Brewery  Assets  Co.,  Trueman's  Case  (1894)  3  Ch.  272 286 

Brewster  v.  Canada  Iron  (1914)  7  O.  W.  N.  128 740,  871 

Brice  v.  Munro  (1885)  12  A.  R.  453 161,  547 

Bridger's  Case  (1870)  5  Ch.  App.  305  246,  789 

Brldgewater  Cheese  Factory  v.  Murphy   (1894)    26  O.  R.  327; 

23  A.  R.  66;  (1896)  26  S.  C.  R.  443 133.  144,  359.  374,  485 

Brldgewater  Navigation  Co.  (1891)  2  Ch.  317  433.  805 

Briggs.  Ex  p.  (1866)  L.  R.  1  Eq.  483;  35  Beav.  273 790 

Brlgman  v.  McKenzie.  6  B.  C.  R.  56   764 

Brighton  Club.  The  (1865)  35  Beav.  204;  11  Jur.  N.  S.  436 713 

Brighton  Hotel  Co..  Re  (1868)  L.  R.  6  Eq.  339 712 

Brinsley.  Ex  p.  (1866)  36  L.  J.  Ch.  150  533 

Brinsmead  &  Sons.  Thomas  Edward  (1897)  1  Ch.  45 701 

Bristol  Athenaeum.  Re  (1890)  43  Ch.  D.  236  697 

British  Empire  Co..  Re  (1888)  59  L.  T.  291  788 

British  Joint  Stock  Bank.  Re*  (1890)  38  W.  R.  576 686 

British  Alliance  Assurance  Corporation.  Re  (1877)  W.  N.  261..  712 
British  American  Trustee  Corporation  v.  Couper  (1894)   A.  C 

399 271.  308 

British  Athenaeum,  Re  (1890)  43  Ch.  D.  236  682 

British  Canadian  Lumbering  and  Timber  Co.  v.  Grant  (1887)  12 

P.  R.  301   789.  802 

D.C. 


XVlll  TABLE  OF   CASES. 

Bri — Bue  page 

British  Cattle  Supply  Co.,  Re,  McHugh's  Case  (1919)  16  O.  W.  N. 

62,  206    169,  230 

British  Columbia  Electric  Railway,  In  re  (1899)  W.  N.  260 793 

British  Columbia  Iron  Works,  Co.,  Re  (1898)  5  B.  C.  R.  536 694 

British  Columbia  Pottery  Co.,  Re  (1895)  4  B.  C.  R.  525 824 

British  Columbia  Tie  and  Timber  Co.,  In  re  (1908)  14  B.  C.  R. 

81 411,  738 

British  Consolidated  Oil  Corporation  (1919)  88  L.  J.  Ch.  260  ...  401 

British  Electric  Tramways  Co.,  In  re  (1903)  1  Ch.  725 723 

British  Farmers'  Co.  (1878)  7  Ch.  D.  533  329 

British  India  Steam  Navigation  Co.  v.  Commissioners  of  Inland 

Revenue  (1881)  7  Q.  B.  D.  165   377,  378 

British  Imperial  Corporation,  Re  (1877)  5  Ch.  D.  749 802 

British  Linen  Co.  v.  South  American  and  Mexican  Co.  (1894)  1 

Ch.    108     761 

British  Murac  Syndicate  v.  Alperton   (1915)  2  Ch.  186  452 

British  Nation  Life  Assurance  Association,  Re    (1872)    14  Eq. 

492 720,  756 

British  Nation,  etc..  Association,  Ex  p.  (1878)  8  C.  D.  679 36 

British  Provident  v.  Anglo-Australian  Co.,  10  L.  T.  326  810 

British  Seamless  Paper  Box  Co.,  Re  (1881)  17  Ch.  D.  467 208 

British  South  Africa  Co.  v.  De  Beers,  79  L.  J.  Ch.  345 90 

British  Sugar  Refining  Co.  (1857)  3  K.  &  J.  408 284,  516,  517 

Briton  Medical  Assurance  Association,  Re  (1886)  32  Ch.  D.  503. .   742 
Briton  Medical  and  General  Life  Association,  Limited,  Re   (2) 

(1886)  12  0.  R.  441 695 

Briton  Medical  Re  (2)   (1886)  11  0.  R.  478 685,  687,  690 

Broad  Street  Co.  (1887)  W.  N.  149 795 

Brocas  v.  Lord  Mayor  of  London  (1766)  1  Stra.  307 559 

Brock  V.  Ruttan  (1851)  1  U.  C.  C.  P.  218  320 

Brodeur  Company  v.  Merrill   (1917)   26  Que.  K.  B.  461  830 

Brogdin  v.  Bank  of  Upper  Canada  (1867)  15  Gr.  544 524 

Brookes  v.  Hansen  (190€)  2  Ch.  129 186 

Brooks  v.  Taylor  (1876)   26  C.  P.  443 837 

Brown's  Case  (1873)  L.  R.  9  Ch.  102 787 

Brown,  Bayley  &  Dixon,  Re   (1881)   18  Ch.  D.  649   749 

Brown  v.  Cadwell  (1918)  2  W.  W.  R.  229 852 

Brown  v.  Corporation  of  Belleville  (1870)  30  U.  C.  R.  373 124 

Brown  v.  Coughlin  (1914-5)  50  S.  C.  R.  100 810,  821,  826 

Brown  v.  Dale  (1878)  9  Ch.  D.  78 805 

Brown  v.  Gregory  (1904)  1  Ch.  627;   (1904)  2  Ch.  447 385 

Brown  v.  Rowland  (1885)  9  O.  R.  48;  15  A.  R.  750 496 

Brown  v.  Lindsay  (1874)  35  U.  C.  Q.  B.  509 128 

Brown  v.  Menzies  Bay  Timber  Co.  (1917)  34  D,  L.  R.  452 522 

Browne  v.  La  Trinidad  (1888)  37  Ch.  D.  1 120.  487 

Browne  v.  Monmouthshire  Co.  (1851)  13  Beav.  32 418 

Brownlee  v.  Hyde  (1906)  Que.  15  K.  B.  221 247,  249 

Bryant  v.  Banque  du  Peuple  (1893)  A.  C.  170 133,  142,  145 

Bryant  v.  Quebec  "Bank  (1893)  A.  C.  170 142 

Buchanan,  Ex  p.  (1866)  15  W.  R.  99  864 

Buchan's  Case  (1879)  4  App.  Cas.  588  319 

Buckley's  Case  [1899]  2  Ch.  725  842 

Buenos  Ayres  Co.  (1875)  W.  N.  59  794 


TABLB  OF  0ASB8.  xix 


Bnf — Oaa 


FAOB 


Huff  Pressed  Brick  Co.  v.  Ford  (1915)  83  O.  L.  R,  264;  8  O.  W.  N. 

63 196,  202,  204.  226 

Buffalo,  etc.,  Ry.  v.  Carey,  26  N.  Y.  76 (f 

Buffalo,  Brantford.  etc,  Ry.  Co.  v.  Parke  (1886)  12  U.  C.  R.  607. 

286.  290 

Bugg,  Isaac.  Kx  p.  (1865)  2  Dr.  A  Sm.  452 167 

Building  Societies'  Trust,  Re  (1890)  44  Ch.  D.  140 721 

Bullion  Mining  Co.,  The  v.  Cartwrlght  (1905)  10  O.  L.  R.  438...  261 

Buluwayo  Market  Co..  Re  (1907)  2  Ch.  458 448 

Bunn's  Case  (1860)  2  D.  F.  &  J.  275 167,  280.  788,  789 

Burden  v.  Stanford  (1915)  21  D.  L.  R.  209;  48  N.  S.  R.  632 235 

Bureau  v.  Laurencelle  (1913)  11  D.  L.  R.  283 887 

Burklnshaw  v.  NlchoUs  (1878)  3  App.  Cas.  1004  ...149.  329,  795.  798 

Burland  v.  Earle  (1902)  A.  C.  83 367,  435.  467,  479. 

480,  484,  500,  503,  622 
Burn  V.  London  &  South  Wales  Coal  Co.   (1890-91)   7  T.  L.  R. 

118 634 

Burnes  v.  Pennell  (1849)  2  H.  L.  C.  497 421 

Burns  v.  Siemens  Bros,  LIm.  (No.  2)   (1919)  88  L.  J.  Ch.  21 528 

Burton  v.  Bevan   (1908)  2  Ch.  240 186.  643 

Bury  V.  Famatlma  Development  Cor.,  Ltd.  (1910)  A.  C.  439 417 

Bush's  Case  (1874)  L.  R.  9  Ch.  554   794,  796 

Butler  V.  Manchester  Ry.  Co.  (1888)  21  Q.  B.  D.  207 149 

Butler  V.  Northern  Territories  Mines  of  Australia   (1907)    96 

L.  T.  41  101 


Calmey  v.  Buck  (1906)  2  K.  B.  746 393 

Callsher's  Case  (1867-8)  5  Eq.  214 * 819 

Calumet  Metals,  Ltd.  v.  Eldredge  (1914)  15  D.  L.  R.  461 866 

Calumet  Metals  v.  Eldredge  (1914)  17  D.  L.  R.  276 688,  689 

Calloway  v.  Stobart  (1905)  35  S.  C.  R.  301 143 

Calvin  V.  The  Provincial  Insurance  Co.  (1869)  20  U.  C.  C,  P.  267.  106 

Cammell,  Ex  p.  (1894)  2  Ch.  392 787 

Campbell's  Case  (1874)  L.  R.  9  Ch.  1;  43  L.  J.  Ch.  1 789 

Campbell's  Case  (1876)  4  Ch.  D.  470 475 

Campbell  v.  Australian  Mutual  (1908)  24  T.  L.  R.  623 529 

Campbell  v.  Barrle  (1871)  31  U.  C.  R.  279 837.  843 

Campbell  v.  Beyer  (1906)  Que.  30  S.  C.  86  343 

Campbell  v.  Community,  etc..  Co.  (1910)  20  0.  L.  R.  467 126.  126 

Campbell  v.  Compagnle  GenSrale  de  Bellegarde  (1876)  2  Ch.  D. 

181 746.  761 

Campbell  v.  Maund  (1835)  5  A.  &  E.  865 530 

Campbell  v.  Taxlcabs  (1913)  27  O.  L.  R.  141;   (1912)  7  D.  L.  R. 

91 441.  483.  602 

Cambrian  Peat  &  Fuel  Co..  Re  (1875)  34  W.  R.  405 47.S 

Canada  Atlantic  v.  Moxley.  15  S.  C.  R.  145 9 

Canada  Bonded  Attorney  and  I^egal  Directory  v.  Leonard  Par- 

mlter.  Ltd.  (1918)  42  O.  L.  R.  141;  42  D.  L.  R.  342 503 

Canada  Bonded  Attorney  etc.,  Ltd.  v.  O.  F.  Leonard  (1918)   42 

D.  L.  R.  342;  42  O.  L.  R.  141 504 

Canada  Cabinet  Co.  Re  (1907)  9  O.  W.  R.  818 87« 


XX  TABLE  OF   CASES. 

Can — Can  page 

Canada  Coal  Co.,  Re,  Watson's  Case,  17th  I>ec.,  1895,  unreported 

decision,  M.O.   (Ont.)    820 

Canada  Life,  etc.,  Co.,  The,  Close's  Case  (1885)  8  0.  R.  92 315 

Canada  Food  Co.  v.  Stanford  (1916)  28  D.  L.  R.  689 202 

Canada  Furniture  Co.  v.  Banning  (1918)  39  D.  L.  R.  313 

236.  516,  824 

Canada  Investment  v.  Scotstown  (1915)  48  Que.  S.  C.  97 387 

Canada  Life  Ins.  Co.  v.  Peel  Mfg.  Co.  (1874)  26  Gr.  487 218 

Canada  National  Fire,  etc.,   Co.  v.  Hutchings    (1918)    87  L.   J. 

P.  C.  106   113,  326,  529 

v^anada  Paint  v.  William  Johnson  (1893)  Q.  R.  4  S.  C.  253 61 

Canada   Permanent   v.   British   Colunibia   Permanent    (1899)    6 

B.  C.  R.  377 61 

Canada  Provident  and  Investment  Cor.  (1913)  14  D.  L.  R.  782..   715 
Canada  Woollen  Mills,  Re   (Long's  Appeal)    (1905)    9  0.  L.  R. 

367 769,  774 

Canada  Woollen  Mills,  In  re  (Long's  Appeal)    (1904)  8  0.  L.  R. 

581 774 

Canadian  Bank  of  Commerce  v.  Smith  (1911)  17  W.  L.  R.  135. . 

144,  837,  843 
Canadian  Brass,  etc.,  Co.  v.  Duclos  (1917-8)  Que.  18  P.  R.  206  ..   825 

Canadian  Camera  Co.,  Re  (1901)  2  O.  L.  R.  677 396,  732,  761 

Canadian  Diamond  Co.,  Re  (Broad's  Case)    (1912-13)  6  A.  L.  R. 

42 636 

Canadian  Diamond  Co.,  Re  (1913)  11  D.  L.  R.  252  862,  869 

Canadian  Direct  Meat  Co.   [1892]  W.  N.  146   790 

Canadian  Druggists  v.  Thompson  (1910)  2  O.  W.  N.  1213;   (1911) 

24  0.  L.  R.  401 224,  785 

Canadian  General  Securities  v.  George  (1918)  42  O.  L.  R.  560.. 

139,  141,  143 
Canadian  General  Service  Corporation,  Re   (1914)   16   D.  L.  R. 

15 682 

Canadian  General  Service  Corporation,  Re    (No.   2)    (1914)    16 

D.  L.  R.  17;  24  Man.  L.  R.  143 704 

Canadian  Home  Investment  Co.,  Re  (1917)  37  D.  L.  R.  598 818 

Canadian  McVickar  Engine  Co.,  Re  (1909)  13  O.  W.  R.  916 248 

Canadian  Mail  Orders,  Limited,  Re  (1910)  2  0.  W.  N.  882 239 

Canadian   Mineral   Rubber   Co.,   Re    (1916)    10  O.   W.   N.   456; 

(1916-7)   11  0.  W.  N.  135   814 

Canadian    National    Investors    v.    Canadian    National    Estates 

(1911-12)   1  W.  W.  R.  87   60 

Canadian  Ohio  Motor  Co.  v.  Cochrane  (1914-5)  7  O.  W.  N.  698; 

(1915)   8  0.  W.  N.  242   245,  249,  283,  487 

Canadian  Pacific  Ry.  v.  Ottawa  Fire  (1908)  39  S.  C.  R.  405  ..15,  24 
Canadian  Pacific  Ry.  Co.  v.  Western  Union  Telegraph  Co.  (1889) 

17  S.  C.  R.  151    123,  133 

Canadian  Relief  Society,  Re,  J.  J.  Patterson's  Case  (unreported 

decision  of  M.  0. ) 791 

Canadian  Shipbuilding  Co.,  Re  (1912)  4  O.  W.  N.  157 854,  855 

Canadian  Shipbuilding  Co.,  Re  (1912)  26  0.  L.  R.  564 396,  760 

Canadian  Tin  Plate  Co.,  Re,  Morton's  Case   (1906)   12  O.  L.  R. 

594 230,  233,  240,  241,  287 

Cann  v.  Eakins  (1891)  23  N.  S.  R.  475 863,  481,  4S2 

Cann  v.  International  Trust  (1894)  40  N.  S.  R.  65 367,  369 


TABLE  OF  OABIB.  XXl 


Cen 


PAOB 

Cannon  v.  Trask  (1875)  L.  R.  20  Eq.  669 618,  623 

Canwell.  Ex  p.  (1864)  4  D.  J.  A  S.  689 .'  goi 

Capel  V.  Sims  ( 1888)  58  L.  T.  807 Igj 

Capital  Fire  Ins.  Association.  In  re  (1883)  24  Ch.  D.  408 783,  829 

Capital  Trust  Corporation  v.  Yellowhead  Pass  Coal  Co.  (1916) 

27  D.  L.  R.  25;  9  A.  L.  R.  463 410.824.  833 

Capital  Trust  v.  Yellowhead  Pass,  etc.,  Co.  (1916)  33  W.  L.  R. 

873 g26 

Caratel  (New)  Mines.  Ltd.  (1902)  2  Ch.  498 527 

Card  V.  Carr  ( 1856)  1  C.  B.  N.  S.  197 490 

Cardiff  Coal  Co..  Re  (1910-11)  3  A.  L.  R.  325 420 

Cardiff  C^al  Co..  Re  (1911)  18  W.  L.  R.  165 487 

Cardiff  Coal  Co.  v.  Norton  (1866)  L  R.  2  Eq.  558;  2  Ch.  405 802 

Cardiff  Preserved  Coal  Co.,  The,  In  re  (1862-3)  32  L.  J.  Ch.  154. .  476 
Cardiff  Preserved  Coal  and  Coke  Co.  v.  Norton  (1887)  L.  R.  2 

Ch.   410    690 

Carew's  Case  (1854)  5  D.  M.  &  G.  94 730 

Carmlchael's  Case  [1896]  2  Ch.  643  790 

Carnelly.  Ex  parte  (1887)  35  Ch.  D.  656 746 

Carpenter.  Ltd..  Re,  Hamilton's  Case  (1915-16)  35  O.  L.  R.  626; 

(1916)  29  D.  L.  R.  683 233.  433.  451.  642,  643.  646 

Carllng's  Case  (1875)  1  Ch.  D.  124 794 

Carriage  Co-operative   Supply   Association,   Re    (1883)    23   Ch. 

D.  154    748 

Carrick  v.  Canada  Pipe,  etc.,  Co.  (1893)  Q.  R.  3  S.  C.  383 560 

Carroll  v.  Penberthy  Injector  Co.  (1889)  16  A.  R.  446 149 

Carson  &  Co.,  H  J.  v.  Montreal  Trust  Company  (1915)  49  N.  S. 

R.  50   736,  738.  875.  877 

Carstin.  Ex  p  .(1862)  10  W.  R.  457  773 

Carter's  Case  (1886)  31  Ch.  D.  496  870 

Carter  v.  Columbia  Bitulithic  Co.  (1914)  18  D.  L.  R.  520 104 

Carter  v.  C.  N.  R.  (1911)  32  O.  L.  R.  140 248 

Carter  and  Kenderdine's  Contract,  In  re  (1897)  1  Ch.  776 839 

Cartmell's  Case  (1874)  L.  R.  9  Ch.  691  788 

Castell  &  Brown.  Ltd..  Re  (1898)  1  Ch.  315 393.  395 

Castleman  v.  Waghorn  (1907-8)  7  W.  L.  R.  412 336 

Caston's  Case  (1884)  10  P.  R.  339  789 

Caston's  Case  (1885)  7  O.  R.  448;    (1885)  12  A.  R.  486;   (1886) 

12  S.  C.  R.  644 227.  246.  247.  249.  789 

Catholic  Publishing  Co..  Re  (1864)  2  D.  J.  &  S.  116  ...  .685.  690.  711 
Catholic  Register.  Re.  Ex  p.  Foy  &  Coffee.  M.  O.  (Ont.).  10  Feb., 

1900    (unrei)orted)    818 

Cavendish  Bentick  v.  Fenn  (1887)  12  App.  Cas.  652  866.  870 

Cawley  &  Co..  Re  (1889)  42  Ch.  D.  209 283.  472 

Cayley  v.  Cobourg.  etc..  R.  Co..  14  Gr.  571  69S 

Cazelals  v.  Picotte  (1900)  Q.  R.  18  S.  C.  538 284 

C.  B.  C.  V,  Bellamy  (1916)  25  D.  L.  R.  133 142 

C.  B.  C.  Corset  Co..  Re  (1908)  12  O.  W.  R.  185 165 

Central  Bank  of  Canada,  Re  (1897)  17  P.  R.  870 863.  854.  856 

Central  Bank.  Re  (1888)  30  C.  L.  T.  271 688 

Central  Bank.  Re.  21  O.  R.  515  842 

Central  Bank.  Re  (1888)  15  O.  R.  309 698.  752.  753.  775.  807.  888 

Central  Bank.  Re  (1890)  26  C.  L.  J.  24  775 

Central  Bank.  Barnes'  Case  (1889)  16  A.  R.  237  559.  789.  800 


XXll  TABLE  OF   CASES. 

Cen — Oit  PAGE 

Central  Bank,  Re,  Cayley's  Case  (1889)  17  0.  R.  122  847 

Central  Bank  v.  Earle  (1889)  28  N.  B.  R.  173 861 

Central  Bank,  Re,  Henderson's  Case  (1889)  17  O.  R.  110 784,  800 

Central  Bank  and  Hogg,  Re  (1890)  19  O.  R.  7 251,  782 

Central  Bank,  Re,  Home  Savings  and  Loan  Co.'s  Case  (1891)  18 

A.    R.   489    170,  332 

Central  Bank,  Lye's  Claim  (1892)  22  O.  R.  247 775,  777 

Central  Bank,  Re,  N.  A.  Life  Ins.  Co.'s  Case  (1890)  30  C.  L.  T. 

275 170,  791 

Central  Bank,  In  re,  York's  Case   (1888)  15  0.  R.  625  

5,  683,  780,  784,  819,  848 

Central  .Canada  Ry.  v.  Murray  (1882)  8  S.  C.  R.  314 141 

Central  Darjeeling  Tea  Co.   (1866)  W.  N.  361   773 

Central  de  Kaap  Gold  Mines,   In   re    (1899)    69  L.   J.   Ch.   18; 

W.   N.    216    502 

Central  Venezuela  Railway  Co.  v.  Klsch  (1867)  2  H.  L.  99. .  .191,  200 
Cercle  Restaurant  Castiglione  Co.  v.  Lavery   (1881)    18  Ch.  D. 

555 709 

Ceylon  Land  and  Produce  Co.,  Ltd.,  The,  In  re,  Ex  parte  Ander- 
son (1890-1)  7  T.  L.  R.  692 322 

Chains'  Case  (1870)  L.  R.  6  Ch.  266  787,  788 

Chandler  Massey,  Re  (1911)  24  O.  L.  R.  513;   (1912)  24  O.  L.  R. 

211 762 

Channel  Collieries  Trust  v.  St.  Margaret's,  etc..  Light  Ry.  (1915) 

84  L.  J.  Ch.  28  445,  455 

Chapel  House  Colliery  Co.  (1883)  24  Ch.  D.  259   ..709,  710,  711,  716 
Chapleo  v.  Brunswick  Bldg.  Society    (1880)    5  C.  P.  D.  331;    6 

Q.  B.  D.  696    360,  374,  496 

Chapman's  Case  [1895]  1  Ch.  771   789 

Chapman  &  Barker's  Case,  Re  (1867)  L.  R.  3  Eq.  361 167,  785 

Chapman  and  City  of  London,  Re  (1890)  19  0.  R.  33 551 

Chappie's  Case  (1852)  5  DeG.  &  Sm.  400 801 

Charlebois  v.  Delap  (1895)  26  S.  C.  R.  221  106 

Charlebois  v.  Great  North-West  R.  Co.  (1892)  15  P.  R.  10 551 

Chase  v.  Lord  (1879)  77  N.  Y.  1 6 

Chase  v.  Sycamore,  etc.,  R.  Co.,  38  Illinois  215 558 

Chatham  National  Bank  v.  McKeen  (1895)  24  S.  C.  R.  348 

470,  473,  484,  758 
Cherry  v.  Colonial  Bank  of  Australasia  (1869)  L.  R.  3  P.  C.  24. .  360 

Chic,  Re  (1905)   2  Ch.  345   717 

Chida  Mines,  Ltd.  (1905-6)  22  T.  L.  R.  27 145,  322 

Chillington  Iron  Co.   (1885)   29  Ch.  D.  159 530 

Chisholm's  Case  (1885)  7  O.  R.  448  228 

Church er  v.  Cousins  (1869)  29  U.  C.  R.  540 837,  843 

Churcher  v.  Johnston  (1874)   34  U.  C.  R.  528  848 

Cle  de  Boissons  v.  Procureur  General  (1906)  Q.  R.  15  K.  B.  546.  547 
Christin  v.  Union  Navigation  Co.,  Ramsay's  Digest  391   (Q.  B. 

1882)   157 

Christineville  Rubber  Estates,  Ltd.  (1911)  81  L.  J.  Ch.  63 193 

Christopher  v.  Noxon  (1884)  4  O.  R.  672  277,  285,  299, 

444,  451,  452,  473,  520,  525,  527,  551 

Citizens'  Insurance  C!ompany  v.  Parsons,  7  App.  Cas.  96  

15,  17,  19,  97 


TABLE  OF  0A8B8.  XXIU 

Clt— Col  PAOB 

City  Hank  v.  Cheney  (1857)  15  U.  C.  Q.  B.  400 .  148 

City  Storage  Co.,  Ltd.,  The,  Re  (1916)  30  D.  L.  R.  674 73S 

City  Bank  v.  Smyth.  20  C.  P.  93 Ml 

City  and  County  Investment  Co.,  Re  (1877)  25  W.  R.  342 768 

City  and  County  Investment  Co.,  In  re,  13  Ch.  D.  476 698 

City  of  Toronto  v.  Consumers'  Gas  Co.  (1903)  5  O.  L.  R.  494.434,  436 
City  of  Toronto  v.  Toronto  Electric  Light  (1905)  10  O.  L.  R.  621.  118 

City  Transfer  Co.,  Re.  Ex  p.  Potter  (1917)  34  D.  L.  R.  457 733 

Civil    Service   Club.    Re.    Furness.    Withy   &   Co.'b,   Ltd.   Claim 

(1917-8)  13  O.  W.  N.  138 245 

Civil  Service  Co-operative  Supply  Association.  Re  (1916)  10  O. 

W.  N.  143   411 

Clark's  Case  ( 1854)  1  K.  A  J.  22 730 

Clark.  Ex  parte  ( 1869)  7  Eq.  550 158,  280,  819 

Clarke.  Ex  p.  (186C)  14  W.  R.  856 773 

Clark  v.  Hamilton  Mechanics'  Institute  (1864)  12  U.  C.  R.  178..  124 

Clark  v.  Gray  ( 1902 )  1  O.  W.  R.  370 196 

Clark  V.  Hart  (1858)  6  H.  L.  C.  633  294 

Clarke's  Case  ( 1878)  8  Ch.  D.  635 794.  796 

Clarke  v.  Cuckfleld  Union  (1852)  21  L.  J.  Q.  B.  349 ; 125 

Clarke  v.  Imperial  Gae,  etc.,  Co.  (1833)  4  B.  &  Ad.  315 131 

Clarke  v.  Latham,  25  D,  L.  R.  751 139 

Clarke  v.  Sarnla  (1877)  47  U.  C.  R.  39  873 

Clarke  v.  Union  Fire  Ins.  Co.,  Caston's  Case   (1884)   10  P.  R. 

339  119,  247,  736 

Clarke  and  Union  Fire  Ins.  Co.  (1885)  10  O.  R.  489 754 

Clarke  v.  Union  (ia84)  4  C.  L.  T.  249  818 

Clarkson  v.  A.-G.  of  Optarlo   (1888)    15  O.  R.  632;    (1889)   16 

A.  R.   202    810 

Clarkson  v.  McLean  (1917-8)  42  O.  L.  R.  1  168,  319,  784 

Clary  v.  Golden  Rose  ( 1912-13)  4  O.  W.  N.  1491 461 

Claudet  v.  Golden  Giant  Mines  (1909-10)  15  B.  C.  R.  13 449,  489 

Cleary  v.  Brazil  Ry.  (1916)  85  L.  J.  K.  B.  32 418 

Clegg  V.  Earby  Gas  Co.  (1896)  1  Q.  B.  592  557 

Clegg  V.  Ellison  (1898)  2  Ch.  83 69 

Cleland's  Case  (1877)  L.  R.  14  Eq.  387 783,  795 

Clement  v.  Donaldson  (1853)  9  U.  C.  R.  299 229 

Clergue  v.  Humphrey  (1901)  31  S.  C.  R.  966 214 

Clifton's  Case  (1854)  5  De  G.  M.  &  G.  743 730 

Clinch  V.  Financial  Corporation,  L.  R.  4  Ch.  117  598 

Clinton  Thresher  Co.,  Re   (1910)  15  0.  W,  R.  318;   1  O.  W.  N. 

455   760.828 

Clinton  Thresher  Co.  Re  (1910)  20  O.  L.  R.  556 109 

Clinton's  Claim  (1908)  2  Ch.  515  218 

Cloyes  v.  Darling  (1884)  16  R.  L.  649 756.  807 

Clyne  Tin  Plate  Co.  (1882)  47  L.  T.  439 366 

Coalport  China  Co.,  Re  (1895)  2  Ch.  404  322 

Coates'  Case  ( 1874 )  L.  R.  17  Eq.  169   783 

Coates  V.  Joselln  (1866)  12  Or.  524 887 

Cobb  V.  Becke  (1845)  6  Q.  B.  936  486 

Cocks.  Ex  p.  Re  Poole  (1882)  21  Ch.  D.  897 807 

Coed  Madog  States  Co..  In  re  (1877)  W.  N.  190 734.  806 

Colt  V.  Dowllng  (1898-1901)  4  Terr.  L.  R.  464 119.  146.  214 

Cole  V.  British  Canadian  Fur  Trading  Co.  (1918)  42  O.  L.  R.  587.  764 


XXIV  TABLE  OF  CASES. 

Col — Com  PAGE 

Cole  and  the  Canada  Fire  and  Marine  Insurance  Co^  Re  Close's 

Case  (1885)  8  O.  R.  92 315,  683,  789 

Collie,  Re,  17  Ch.  D.  334   808 

Colmer  Jas.,  Ltd.,  Re   (1897)  1  Ch.  524   253 

Collen  V.  Wright  (1857)  8  E.  &  B.  647 146 

Collingwood   Dry   Dock   Co.,   Weddell's   Case    (1890)    20    O.   R. 

107 157,  787 

Colonial  Assurance  Co.,  Re  (1916)  29  D.  L.  R.  488;  26  Man.  R. 

324 * 782,  786,  835 

Colonial  Assurance  Co.,  Re,  Crossley's  Case  (1917)   34  D.  L.  R. 

341 , Ill,  791 

Colonial  Assurance  Co.  v.  Smith  (1912)  4  D.  L.  R.  814;  22  Man. 

L.  R.   441    298,   482,  492 

Colonial  Assurance  Co.  v.  Smith  (1913)  12  D.  L.  R.  113;  23  Man. 

L.  R.  243 Ill,  113,  157,  163,  427 

Colonial  Bank  of  Australia  v.  Willan  (1874)  L.  R.  5  P.  C.  417. . .   102 

Colonial  Bank  v.  Cady  (1890)  15  App.  Cas.  267 313,  318 

Colonial   Building,   etc.,   Co.   v.   Attorney-General   of   Quebec,    9 

App.  Cas.  157   15,  17,  23,  97 

Colonial  Engineering  Co.  v.   Dominion  Light,,  Heat  and  Power 

Co.   (1911-2)   13  Que.  P.  R.  436   864 

Colonial  Investment  Co.  of  Winnipeg,  The   (1914)   14  D.  L.  R. 

563 707 

Colonial  Investment  Co.,  Re  (1914)  15  D.  L.  R.  650 758 

Colonial  Investment  Co.  of  Winnipeg,  The,  Re   (No.  2),   (1914) 

15  D.  L.  R.  634 699,  716 

Colonial  Life  v.  Home  and  Colonial  (1864)  33  Beav.  548 62 

Colonial  Trusts  Corporation  (1880)  15  -Ch.  D.  465  364 

Colonist  Printing  and   Publishing  Co.  v.   Dunsmuir    (1902)    32 

S.  C.  R.  679;  9  B.  C.  R.  290 261,  363,  481 

Colt  v.  Nellerville  (1725)  2  P.  Wms.  304 221 

Columbia  Bitulithic  Co.   v.   Vancouver   Lumber   Co.    (1914)    20 

D.  L.  R.  954;   (1915)  21  D.  L.  R.  91 108 

Colwell,  E.  C,  Candy  Co.  (1899-02)  35  N.  B.  R.  613 

736,  745,  749,  827,  830 

Combined  Weighing  Machine  Co.,  Re  (1889)  43  Ch.  D.  99 715 

Comic  Opera  v.  Desaulni«rs  (1902-6)  7  Que.  P.  R.  83  766 

Comet  Motors  v.  Dominion  Mutual  (1910)  11  Que.  P.  R.  314  ....   766 

Commercial  Bank,  Re  (1893)  9  M.  R.  342 807 

Commercial  Bank  of  Canada  v.  Great  Western  Railway  Co.  (1865) 

3  Moore  P.  C.   (N.  S.)   313   370 

Commercial  Bank  of  S.  Australia,  Re    (1886)    33   Ch.   D.   174; 

(1887)   36  Ch.  D.  522   695,  710 

Commercial  Bank  Corporation  of  India  (1869)  L.  R.  8  Eq.  241. .  771 
Commercial  Bank  Corporation  of  India  and  the  East,  Re,  Smith 

Fleming  &  Co.'s  Case,  Gledstone  &  Co.'s  Case  (1866)  L.  R. 

1  Ch.  538 764 

Commercial  Bank  of  India,  Re  (1868)  L.  R.  6  Eq.  517 695 

Commercial  Bank  of  London,  R«  (1888)  W.  N.  214 720 

Commercial  Bank  of  Manitoba,  Re  (1893)  13  C.  L.  T.  381 722 

Commercial  Bank  of  Manitoba,  Re  (1893)  9  Man.  R.  342 

752,  753,  775,  884 
Commercial  Bank  of  Manitoba,  Re  (1896)  10  Manitoba  L.  R.  61. 

808,  809 


TABLE  OF  CAfiEB.  XXV 

Coa~Coe  rA«K 

Commercial  Dlacount  Co..  The,  Re  (1868)  32  Beav.  19g 721 

Commercial  Kiibber  v.  St.  Jerome  (1808)  Q.  R.  17  K.  B.  275.  .368,  481 
CominUtilon«rs  of  Taxation  for  N.  8.  W.  v.  Palmer  (M07)  A-C. 

179 809,  810 

C^ommon  v.  Matthews  (1899)  Que  8  Q.  U.  138 240 

(Common  v.  McArtbur  (1898)  29  S.  C.  R.  239 295.  305.  786 

Common  v.  McCaskiU  (1897)  Q.  R.  13  S.  C.  282 766 

Common  Petroleum  Engine  Co..  In  re  (1895]  2  Ch.  759 794 

Commonwealth  v.  Boston  R.  0>.,  142  Mius.  146 296 

Communautd    v.  Kent  ( 1904 )  Q.  R.  13  S.  C.  R.  483 848 

Community  of  Sisters  of  Charity  v.  Baatien  (1902)  Q.  R.  11  K.  B. 

64 766 

Compagnle  du  Cap  Gibralter.  La  t.  Lalonde  (1889)  M.  L.  R.  5 

S.  C.   127 69.  286 

Compagnie   d'lnstrunicnis   Agricoles,    La   v.    Hebert    (1875)    2 

Q.  L.  R.  182  286 

Compagnle  de  Mayville.  La  v.  Whitley  (1896)  1  Ch.  788 488 

Companies  Case.  The  (1916)  85  U  J.  P.  C.  124;   (1916)   1  A.  C. 

688:   (191C)  26  D.  L.  R.  288 26.  56 

Company  for  General  Promotion  of  Land  Credit.  Re  (1870)  L.  R. 

5  Ch.  380 684,  685 

Conant  v.  Mlall  (1870)  17  Or.  574  486 

Connecticut,  etc..  Ry.  v.  Barley.  24  Vt.  465  69 

Connolly  v.  Montreal,  etc..  Ry.  Co.  (1901)  Q.  R.  20  S.  C.  1 408 

Connolly  Bros..  In  re.  Wood  v.  The  Company  (1912)  2  Ch.  25..  ?.92 
Connor-Ruddy  Co.  v.  Robinson  Whyte  Co.  (1909)  19  O.  L.  R.  133.  228 

Consolidated  Bank.  Re  (1886)  14  L.  T.  656 710.  713 

Consolidated  Gold  Fields  of  South   Africa  v.  Summer  &  Jack 

East.  Lim.  (1913)  82  L.  J.  Ch.  214 405 

Consolidated   Investments,  Ltd,  Re,  Simons'  Case   (1918)   2  W. 

W.  R.  581    166.  819 

Consolidation  Nickel  Minee,  In  re  (1914)  1  Ch.  883 444.  502 

Consort  Deep  Level,  Re  [1897]  1  Ch.  575 7D0 

Const  V.  Harris.  Turn  &  R.  "496 623 

Constantinople  and  Alexandria  Hotel  Co.,  The.  In  re  (1865)  13 

W.  R.  851   721 

Consumers'  Cordage  Co.  v.  Molson  (1912)  2  D.  L.  R.  451  ....199.  226 

Continental  Bank.  Re  (1867)  15  W.  R.  548  730 

Continental  Oxygen  Co.,  In  re  (1897)  1  Ch.  511 408 

Contract  C-orporatlon.  Re  (1866)  L.  R.  2  Ch.  95 803.  804 

Contract  Corporation.  Ex  parte  (1807)  L.  R.  3  Ch.  105 218 

Contract  Corporation.  Re  (1869)  L.  R.  8  Eq.  14 132 

Contract  Corporation.  In  re.  Gooch's  Case   (1871)   L.  R.  7  Ch. 

207 767 

Contract  and  Agency  Corporation.  In  re  (1887)  57  L.  J.  Ch.  5..  725 

Cook  V.  Deeks  (1916)  A.  C.  554;  85  L.  J.  P.  C.  161 471.  473 

Cook  v.  Hinds  (1918)  42  O.  L.  R.  273  500,  501.  503.  504 

Cook  v.  Royal  Canadian  Bank  (1873)  21  Or.  1  324 

Cooke  v.  Marshall,  191  Pa.  St.  315  6 

Coolgardie  Consolidated  Gold  Mines.  Ltd..  In  re  (1911)  13  T.  L. 

R.    301    700.  701 

Cooper  V.  Griffln  (1892)  1  Q.  B.  740  <«« 

Coote  V.  Jecks  (1872)  L.  R.  13  Eq.  597 365 


XXVI  TABLE  OF   CASES. 

Cop — Ori  .  PAGE 

Copall  Varnisli  Co.,  In  re  (1917)  2  Ch.  349;    (1918)  87  L.  J.  Ch. 

132 184 

Cope  V.  Thames  Haven,  etc.,  Co.  (1849)  3  Exch.  841 121 

Cope  Fruit  Co.,  Ltd.,  and  Bank  of  Montreal,  Re  (1917)  32  D.  L. 

R.   346    758 

Copp's  Case  (1885)  10  0.  R.  497  304,  790 

Copper  Mines  v.  Fox  (1851)  16  Q.  B.  229 93 

Cordova  Union  Gold  Co.,  In  re  (1891)  2  Ch.  580 734,  804 

Cork,  etc..  Railway  Co.,  Re  (1869)  L.  R.  4  Ch.  748 360 

Cornell  v.  Hay  (1873)  L.  R.  8  C.  P.  328 182 

Cornwall  Furniture  Co.,  Re  (1909)  18  O.  L.  R.  101 781,  782,  859 

Cornwall  Furniture  Co.,  Re  (1910)  20  O.  L.  R.  520 157,  164 

Corporation  of  the  City  of  Toronto  v.   Bell  Telephone    (1905) 

A.   C.   52 24 

Corporation  of  North  Gwillimbury,  The  v.  Moore   (1865)   15  U. 

C.   C.  P.   445    107 

Corporation  of  Waterford  v.  Price  (1847)  9  Irish  L.  R.  310 559 

Corry  V.  Londonderry,  etc.,  Co.  (1886)  29  Beav.  263 418 

Corsellis,  Re  (1887)  34  Ch.  D.  681  474 

Cortis  v.  Kent  Water  Works  (1827)  7  B.  &  C.-314  490 

Cosmopolitan,  Re  (1893)  15  P.  R.  185 764 

Costa  Rica  Ry.  v.  Forwood  (1900)  1  Ch.  756;    (1901)  .1  Ch.  746. 

477,  478 

Cote  V,  Stadacona  Ins.  Co.  (1881)  6  S.  C.  R.  193  226,  227,  788 

Cotman  v.  Brougham  (1918)  A.  C.  514;   (1918)  87  L.  J.  Ch.  379. 

101,  700,  791 

Cotton  V.  Imperial  (1892)  3  Ch.  454 37 

Cotton  Plantation  Co.  of  Natal  (1868)  W.  N.  79  861 

County  of  Gloucester  Bank  v.  Rudry  (1895)  1  Ch.  629 368,  460 

County  Life  Assurance  Co.,  In  re,  5  Ch.  App.  288. .  .138,  139,  460,  490 
Courchene  v.  Viger  Park  Co.   (1915)   23  D.  L.  R.  693;   24  Que. 

K.  B.  97  269,  490,  518,  519 

Coveney  v.  Glendinnlng  (1915)  33  0.  L.  R.  571;  22  D.  L.  R.  461..  510 
Coventry  and  Dixon's  Case  (1880)  14  Ch.  D.  660... 495,  866,  869,  870 

Cox's  Case,  3  De  G.  &  Sm.  180  802 

Coxon  V.  Gorst  (1891)  2  Ch.  73  697 

Cox  Moore  v.  Peruvian  Corporation,  Ltd.  (1908)  1  Ch.  604.. 392,  417 

Cradock  v.  Piper  (1850)  1  Macn.  &  G.  664 474 

Craig's  Claim  (1895)  1  Ch.  267  812 

Grain  v.  Wade  (1917)  37  D.  L.  R.  412;  55  S.  C.  R.  208;    (1916) 

27  D.  L.  R.  179;   (1915-6)  35  O.  L.  R.  402 767,  816,  817 

Cramp  Steel  Co.,  Ltd.,  Re  (1908)  16  O.  L.  R.  230 694,  699.  700 

Crane  v.  Lavoie  (1912)  4  D.  L.  R.  175  148 

Crawford  v.  Bathurst  Land,  etc.,  Co.  (1916)  37  O.  L.  R.  611; 
(1918)  42  O.  L.  R.  256,  reversed  sub  nom.  Fullerton  v.  Craw- 
ford (1920)  60  D.  L.  R.  457 209,  212  429,  430,  431, 

469,  472,  495,  500,  501,  504,  597,  634 
Crawford  v.  Provincial  Insurance  Co.  (1859)  8  C.  P.  263  ..  312,  335 

Crawley's  Case   (1869)   4  Ch.  App.  322   241,  787,  789,  790 

Credit  Assurance,  etc.,  Ltd.,  In  re  (1902)  2  Ch.  601 271 

Cree  v.  Somervail  (1879)  4  App.  Cas.  648  306 

Crew  v.  Dallas  (1908-9)  9  W.  L.  R.  598 508 

Crlckmer's  Case  (1875)  L.  R.  10  Ch.  614 793,  794 

Crigglestone  Coal  Co.,  Re   (1906)    2  Ch.  327   717,  719 


TABLB  OF  0A8BB.  XXVU 

Ore^-Dav  rJUUK 

Crockett  v.  Academy  of  MukIc  (1902)  22  Oce.  Notes  SOI tSf 

Croft  V.  Day  (1845)  7  Beav.  84  ft 

Cromble  v.  Jackson.  34  U.  C.  Q.  B.  576  ..•. t75 

Crompton  *  Co..  In  r«  ( 1914 )  1  Ch.  954 40€ 

Crook  V.  Corporation  of  Seaford  (1871)  L.  R.  6  Cb.  551 ISO 

Crookbaven  Mining  Co..  Re  (1886)  L.  R.  3  Eq.  73 697 

Croucb  V.  Credit  Foncier  (1878)  L.  R.  8  Q.  B.  374 S82 

Crown  Bank.  In  re  (1890)  44  Ch.  D.  634 701,  723.  728 

Crown  Mutual  Hall  Insurance  Co.  (1908)  18  Man.  L.  R.  51 213 

Crow's  Nest  Pass  Hardware  Co.,  Re  (1914)  16  D.  L.  R.  44 420 

CuUeme  v.  London,  etc..  Permanent  Building  Society  (1890)  25 

Q.  B.  D.  485 869 

Canard  Steamsbip  Co.  v.  Hopwood  (1908)  2  Ch.  152 S98 

CunlifTe  Brooks  t  Co.  v.  Blackburn  Building  Society  (1885)  9 

App.  Cas.  865 358 

Cunningham  v.  Beaudet  (1878)  11  Q.  L.  R.  168 335 

Currle's  Case  (1862)  3  De  0.  J.  &  S.  367 797 

Currie  v.  Harris  Uthographlng  Co.  (1918)  41  D.  L.  R.  227;  41  O. 

L.  R.  475    98 

Curtis*  Case  (1868)  L.  R.  6  Eq.  455 782 

Cushlng  V.  Gushing  (1906)  37  S.  C.  R.  427 851.  854.  856 

Gushing  Sulphite  Fibre  Co..  Re  (1904-6)  37  N.  B.  R.  254. 

685.  691.  714.  717 
Gushing  Sulphite  Fibre  Co.,  Re  (1906-8)  38  N.  B.  R.  581. 

742,  743.  744.  854 

D. 

D.   ft   S.   Drug  Co..   Re,   Donald's  Claim    (1916)    10   W.   W.   R. 

612   (Alta.) 478.  490.  491 

D.  «  S.  Drug  Co..  Re  (1917)  31  D.  L.  R.  643 830 

Dale  V.  Hayes  (1871)  40  L.  J.  Ch.  244 433 

Dale  and  Plant,  Ltd.,  Re  (1889)  61  L.  T.  206 120 

Dallalre  v.  Leclerc  (1918)  53  Que.  S.  C.  201 507,  512 

Dalton  V.  Dalton   [1892]   66  L.  T.  704    780.  794 

Dalton  V.  Dominion  Trust  Co.  (1918)  3  W.  W.  R.  42  (B.  C.) 398 

Daniel  V.  Goldhill  (1899)  6  B.  C.  R.  495 470 

Daniels  v.  Noxon  (1889)  17  A.  R.  206 343 

D'Arcy  V.  Tamar  Ry.  Co.  (1867)  L  .R.  2  Ex.  158:  14  W.  R.  96.132.  490 

Darlington  Forge  Co..  Re  (1887)  34  Ch.  D.  522 795 

Darrah  v.  Wright  (1914-5)  7  O.  W.  N.  233  507.  509.  511 

Dartmouth  College  v.  Woodward  (1819)  4  Wheat.  518 6 

Davey  A  Co.  v.  Williamson  (1898)  2  Q.  B.  194 393 

David  V.  Dow  (1916)  27  D.  L.  R.  689 337 

David  Lloyd  &  Co..  Re  (1877)  6  Ch.  D.  839 410.  411,  743 

Davidson  v.  Grange  (1854)  4  Or.  377 226.  227.  458.  469 

Davidson  v.  Great  West  Saddlery  Co.   (1917)  35  D.  L.  R.  526; 

(1919)   59  8.  C.  R.  45   98 

Davidson  v.  Mclnnes.  24  Or.  414  837 

Davidson  v.  Ross  (1876)  24  Gr.  22 840.  841.  842 

Daviee  4k  Co..  Chaa.  H..  Re  (1907)  9  O.  W.  R.  993 719 

Davies.  Charles  H.,  Ltd..  In  re.  McNlcol's  Case  (1909)  18  O.  L. 

R.  240    171 

Davlea  r.  Bolton  (1894)  S  Ch.  878  131 


XXVlll  TABLE  OF  CASES. 

Dav — Doi  PAGE 

Davies  v.  Gas,  Light  and  Coke  Co.  (1909)  1  Ch.  708 534 

Davies  v.  Gillard,  21  O.  R.  431 842 

Davis's  Case  (1871)  12  Eq   561  361,  380 

Davis  V.  Grand  River  Navigation  Co.  (1840)  6  U.  C.  R.  59 124 

Davis  v.  Muir  (1869)  13  L.  C.  J.  184 839 

Davis  v.  United  States  Electric  Power  Co.,  77  Md.  35 475 

Davison  v.  Duncan  (1857)   7  E.  &  B.  229  520 

Dawson  v.  Moffatt  (1886)  11  O.  R.  484  746 

De  Beers  Consolidated  Mines,  Ltd.  v.  British  South  Africa  Co. 

(1912)  A.  C.  52 406 

De  Beers  Consolidated  v.  Howe  (1906)  A.  C.  455 114,  115 

De  G)-aves  v.  Monmouth  Corporation  (1830)  4  C.  &  P.  Ill 125 

Delorimer  v.  Canadian  Gas  &  Oil  (1908)  Q.  R.  34  S.  C.  381 682 

Delmar,  Ex  p.,  38  W.  R.  752 810 

Dempsey  v.  Toronto  (1849)  6  N.  C.  Q.  B.  1  124 

Denault  v.  Stewart  (1918)  54  Que.  S.  C.  209 420,  491 

Denham,  Re  (1883)  25  Ch.  D.  752 1S7,  431,  493 

Denison  v.  Lesslie  (1878-9)  3  A.  R.  536 159,  240,  438 

Denison  v.  Smith  (1878)  43  U.  C.  Q.  B.  503 321 

Denman  v.  Clover  Bar  (1913)  48  S.  C.  R.  318;   15  D.  L.  R.  241. 

469,  473,  478 

Denoon,  In  re  (1899)  Q.  R.  15  S.  C.  567 552 

Dent's  Case  (1873)  L.  R.  8  Ch.  768 789 

Dent  V.  London  Tramways  (1880)  16  Ch.  D.  344 257 

Denton  Colliery  Co.,  Re  (1874)  18  Eq.  16 796 

Delta  Syndicate,  In  re   (1885)  30  Ch.  D.  153  794 

Dermatine  v.  Ashworth  (1905)  21  T,  L,  R.  510 151 

Derry  v.  Peek  (1889)  14  App.  Cas.  337 188,  195 

De  Ruvigne's  Case   (1877)   5  Ch.  D.  306    798 

Development  Company  of  Central  and  West  Africa,  In  re  (1902) 

1  Ch.  547    272 

Deverges  v.  Sandeman  (1902)  1  Ch.  579 343 

Devonshire  Silkstone  Coal  Co.,  In  re  (1878)  W.  N.  71 759 

De  Waal  v.  Adler  (1887)  12  App.  Cas.  141  336 

Dewey  &  O'Heir  Co.,  Re  (1909)  13  O.  W.  R.  32  701 

Deyes  v.  Wood  (1911)  1  K.  B.  806  414 

Diamond  v.  St.  George  Lime  Co.,  4  N.  B.  537 124 

Dickson  v.  Murray  (1881)  28  Gr.  533 -. 457,  530 

Dickson  Co.  of  Peterborough  v.  Graham  (1913)  9  D.  L.  R.  813. 

142,  143 
Dlebel  v.  Stratford  Improvement  Co.    (1916)   37  O.  L.  R.  492; 

(1916-17)    38  0.  L.  R.  407   91,  670 

Diehl  V.  Carritt,  In  (1907)  15  O.  L.  R.  202 416,  417 

Dignard,  Re  (1910)  11  Q.  P.  R.  389  753 

Dimes  v.  Grand  Junction  Canal  Co.  (1852)  3  H.  L.  C.  791 450 

Dimock  v.  N.  B.  Marine  Insurance  Co.  (1849)  6  N.  B.  398 125 

Discoverer's  Finance  Corporation,  Lindlar's  Case   (1910)    1  Ch. 

316    (C.   A.)    328,  329 

DIsderi  &  Co.,  In  re  (1870)  40  L.  J.  Ch.  248  797 

Dixon's  Case  (1869)  L.  R.  5  Ch.  79 300 

Dobie  V.  Temporalities  Board  (1882)   7  App.  Cas.  136   21 

Doctor  V.  Peoples'  Trust  Co.  (1914)  16  D.  L.  R.  192 141,  143 

Doe  d.  Pennington  v.  Taniere  (1848)  12  Q.  B.  998 125 

Dolg  V.  Mathews  (1915)  25  D.  L.  R.  732  453,  531 


TABU  0¥  OitM.  XXIX 

Dot— D«q  WAmt 

Dolg  V.  Port  Edward  Townslte  Co.  (1916)  22  B.  C.  R.  4U Ul 

Dominion  Buik  v.  Cowan  (1887)  14  O.  R.  4<S  C87.  tS7 

Dominion  of  Canada  Plumbago  Co..  Re  (1884)  27  Cb.  D.  tS 

712,  771,  771   124 

Dominion  Cold  Storase  Co.  (1897)  17  P.  K.  488 .'  787 

Dominion  Cold  Storage  Co..  Re  (1898)  18  P.  R.  68 871.  872 

Dominion  Cotton  Mills  v.  Amyot  (1912)  4  D.  L.  R.  306 106 

Dominion  Cotton  MilU  v.  Amyot  (1912)  A.  C.  546 267 

Dominion   Lin«n   Mills  v.    Langley    (1911)    19  O.   W.   R.   648; 

(affirmed)   (1912)  46  S.  C.  R.  633 769 

Dominion  Marble  Co.,  In  Liquidation.  Re,  (1917)  25  D.  L.  R.  62. 

99.  259 
Dominion  Milling  Co..  Re  (1912)  3  D.  L.  R.  897;  2  O.  W.  N.  1618.  7St 
Dominion  Milling  Co.,  Re.  Dennis's  Case  (1915)  8  O.  W.  N.  496. 

224.  228,  280,  228.  766 

Dominion  Oil  Co.,  Re  ( 1903)  2  O.  W.  R.  826 226 

Dominion   Salvage^   etc.,   Co.   v.   A.-O.    (1892)    21   S.  C.  R.   72. 

12.  71.  86.  646 
Dominion  Trust  Co.  and  Allen,  Re  (1917)  37  D.  L.  R.  251  ...66.  221 
Dominion  Trust  Co.  and  Boyce  and  McPberson.  Re   (1918)   43 

D.  L.  R.  538 700 

Dominion  Trust  Co.,  Re,  Crltcbley's  Case  (1916)  27  D.  L.  R.  580.  821 
Dominion  Trust  Co..  Re,  Directors'  Case  (1917)  32  D.  L.  R.  63. 

494,  495.  866,  867.  868,  869 
Dominion  Trust  Co.  and  Harper.  Re  (1915)  24  D.  L.  R.  670  .  .732.  768 

Doncaster  Permanent  Builritng  Soc.  Re  (1867)  4  Eq.  579 805 

Dorcbester  v.  King  (1915)  24  D.  L.  R.  373:  48  Que.  S.  C.  471. 

380.  385.  386 

Dovey  v.  Cory  (1901)  A.  C.  477 424.  430.  493.  543 

Downes  v.  Ship  ( 1868)  L.  R.  3  H.  L.  343 197 

Doyle  V.  Atlas  Canning  Co.  (1895-7)  5  B.  C.  R.  279 703 

Driffield,  In  re  [18981  1  Cb.  451  806 

Driver  v.  Broad  (1893)  1  Q.  B.  539 386 

Dronfleld  Sllkstone  Co.,  Re  (1883)  23  Cb.  D.  511 776 

Drummond's  Case,  Re  Cblna  Steamsbip  Co.  (1869)  L.  R.  4  Ch. 

772 796 

Drury  Nickel  Co..  Re  (1895)  16  P.  R.  525 771 

Duck  V.  Tower  Galvanizing  Co.  (1901)  2  K.  B.  314  368.  380 

Duckwortb.  In  re  (1867)  L.  R.  2  Cb.  App.  578 760 

Duclos  V.  Bilodeau  (1914)  47  Que.  8.  C.  205  229 

Duff  V.  Canada  Mutual  FMre  Ins.  Co.  (1882)  9  P  R.  292;  2  O.  R. 

560 133 

Duggan  V.  London,  etc,  Co..  19  O.  R.  272;  18  A.  R.  305;  20  S.  C. 

R,  481  8 

Dufresne  v.  Ouevremont  (1896)  26  S.  C.  R.  216 832 

Duke  ▼.  Ulrey  (1909)  14  O.  W.  R.  392 738 

Dunbar  Sons  «  Co..  Alexander.  Re  (1910)  9  E.  L.  R.  217 716 

Dunderland  Iron  Ore  Co.  (1909)  1  Ch.  44fi '14 

Dunne  v.  Engllsb  (1871 )  L.  R.  18  Eq.  524  476 

Dunsmulr  v.  Colonist  (1900-3)  9  B.  C.  R.  290 481.  482 

Dunston  v.  Imperial  (1832)  3  B.  4k  Ad.  125  49 

Dupont  V.  Compa«nlo  de  Moulin  (1885)  11  L.  N.  225  682 

Duquesne  v.  La  Compagnie  Generale  des  B()i»sons  Canadlt-nn*?* 

(1907)  Q.  R.  31  8.  C.  409 214 


XXX  TABLE  OF  CASES. 

I>Tir — Elm  PAGE 

Durnford  Elk  Shoes,  Ltd.,  Re  (1916-17)  11  O.  W.  N.  105  ... 854 

Durocher  v.  Club  Champfitre  (1917-8)  19  Que.  P.  R.  175 697 

Button  V.  Marsh  (1871)  L.  R.  6  Q.  B.  361 147 

Dynevor  Collieries  Co.,  Re  (1878)  W.  N.  199 720 

Dynevor,  etc.,  Collieries  Co.,  Re  (1879)  11  Ch.  D.  605.. 773 

Dyte  V.  St.  Pan  eras  Guardians  (1872)  27  L.  T.  342 126 

E. 

Eales  V.  Cumberland  (1861)  6  H.  &  N.  481 449 

Early  v.  Early  (1880)  49  L.  J.  Ch.  828  (n) 169 

E.  Canada  Pulp,  etc.,  Co.,  Re  (1912-3)  14  Que.  P.  R.  351 766 

East  of  England  Banking  Co.,  In  re  (1868)  L.  R.  4  Ch.  14  .  .734,  768 
East  of  England  Banking  Co.,  Pearson's  Case  (1872)  L.  R.  7  Ch. 

309 771 

East  Kent  Colliery  Co.,  Re  (1914)  30  T.  L.  R.  659 717 

East  Pant  Mining  Co.  v.  Merry  weather  (1864)  2  H.  &  M.  261 528 

Eastern  Railway  Co.  v.  Symonds  (1850)  5  Ex.  237 419 

Eastern   Townships   Bank  v.   Municipality  cf   Compton    (1871) 

7  R.  L.  446 382 

Eastern  Trust  v.   Cushing  Sulphite    (1906)    2   E.   L.   R.   93;    3 

N.  B.  Eq.  392  402 

Ebbw  Vale  Steel,  Iron  &  Coal  Co.,  In  re  (1876)  4  Ch.  D.  827 424 

Eberle  Hotels  and  Restaurant  Co.  v,  James  (1887)   18  Q.  B.  D. 

49 817 

Ebsworth  and  Tidy's  Contract,  In  re  (1889)  42  Ch.  D.  23 761 

Ecclesiastical  Commissioners  v.  Merrill  (1869)  L.  R.  4  Ex.  162..   133 

Eclipse  Gold  Mining  Co.,  Re  (1874)  L.  R.  17  Eq.  490 805 

Eddy  V.  Henderson,  6  M.  L.  R.   (S.  C.)   137  685 

Eddystone  Marine,  Re  (1893)  9  T.  L.  R.  329  798 

Eddystone  Marine,  etc.,  Co.,  Re  (1893)  3  Ch.  9   157,  788 

Eden  v.  Ridsdales  Co.  (1889)  23  Q.  B.  D.  368  (C.  A.)   473,  476 

Edge  V.  Security  Life  Ins.  Co.  (1912)  8  D.  L.  R.  492 246 

Edgington  v.  Fitzmaurice  (1885)  29  Ch.  D.  459 192 

Edinburgh  Life  Assurance  Co.  v.  Graham  (1860)  19  U.  C.  L.  R. 

581 107 

Edmonds  v.  Foster  (1875)  45  L.  J.  M.  C.  41 556 

Edmonton  Brewing  and  Malting  Co.  (1918)  2  W.  W.  R.  350 713 

Edmonton  Brewing,  etc.,  Co.,  Re  (1919)  43  D.  L.  R.  749 719 

Edwards  v.  Blackmore  (1918)   42  O.  L.  R.  105;   42  D.  L.  R.  280. 

91,  121,  670 

Edwards  v.  Midland  Ry.  Co.  (1880)  6  Q.  B.  D.  287 149 

Edwards  v.  Standard  Rolling  Stock  Syndicate  (1893)  1  Ch.  574  .  417 
Eldorado  Union  Store  Co.,  Re  (1886)  18  N.  S.  6,  R.  &  G.  514... 

694,  704,  726 

Electric  Engineering  Co.,  Re  (1891)  64  L.  T.  658 704 

Elgin  Loan  Co.  (1905)  10  O.  L.  R.  41 762 

Elkington  &  Co.,  Re  (1908)  11  Can.  Ex.  Ch.  293 61 

Elkington's  Case  (1867)  2  Ch.  App.  511  41,  245,  246,  789 

Elkington  &  Co.  v.  Hurter  (1892)  2  Ch.  452 361 

Ellis  V.  Midland  R.  Co.  (1882)  7  A.  R.  464 130 

Elliott  &  Sons,  Ltd... Re  (1915-16)  9  O.  W.  N.  51 852 

Ellis  V.  Norwich  Broom  &  Brush  Co.  (1906)  8  O.  W.  R.  25 479 

Elmira.  etc.,  Co.,  Re  (1916)  10  0.  W.  N.  6  718 


TABLE  OP  CA»B8.  XXXI 

El¥— Esq  iiot 

Klve  V.  Hoynton  (1891)  1  Ch.  501  »t 

Bmbree  v.  Millar  (1917)  38  D.  L.  K.  331 87.  879 

Emerson  y.  Flint  (1858)  7  C.  P.  161 164 

Emerson  v.  Niagara  Navigation  Co.  (1883)  2  O.  R.  528 548 

Emma  Silver  Mining  Co.  v.  Grant  (1879)  11  Cb.  D.  918;  (1878-9) 

4  C.  P.  R.  396 205.  206 

Emma  Silver  Mining  Co..  Re  (1875)  L.  R.  10  Ch.  194 864 

Emma  Sliver  Mining  Co.  v.  Lewis  (1878-9)  4  C.  P.  D.  396 205 

Emmerson's  Case  (1866)  L.  R.  2  Eq.  231;  1  Cb.  433 782.  783 

Empire  Accident,  etc.,  Co.,  Re  (1913)  10  D.  L.  R.  782;  (1913)  11 

D.  L.  R.  847 170 

Empire  Accident  and  Surety  Co..  Faill's  Case  (1913)  4  O.  W.  N. 

926.  1411   172 

Empire  Brewing  and  Malting  Co.,  Re.  Rourke  A  Cass'  Claims 

(1892)  8  Man.  424 823,  828 

Empress  Engineering  Co.,  Re  (1881)  16  Ch.  D.  125  ...; 119.  212 

Engel  V.  South  Metropolitan  Co.  (1892)  1  Ch.  442 366 

English  Bank  of  the  River  Plate.  Re  (1892)  CI  L.  J.  Ch.  205 808 

English  6  Colonial  Produce  (1906)  2  Ch.  435 212 

Englsfa  Joint  Stock  Bank,  In  re.  Ex  p.  Harding  (1867)  L.  R.  3 

Eq.    341    733.  768 

English  A  Scottish  Co.  v.  Brunton  (1892)  2  Q.  B.  700 393 

Enterprise  Hosiery  Co.  (1904)  4  O.  W.  R.  57 721 

Equitable  Loan  Co..  In  re  (1903)  6  O.  L.  R.  26 728 

Equitable  Savings  Association.  Re  (1903)  6  O.  L.  R.  26 850.  851 

Era  Life  and  Fire  Insurance  Co.  (1863)  1  De  O.  J.  &  S.  29;  2  J. 

AH.  404;  1  H.  &  M.  672 626 

Era  Case.  32  L.  J.  Ch.  207  i 598 

Brianger  v.  New  Sombrero  (1878)  3  App.  Cas.  1218 150,  207 

Ernest  v.  Loma  (1897)  1  Ch.  1 529 

Ernest  v.  Nicbolls  (1857)  6  H.  L.  C.  401 36.  522 

E«»lera,  In  re  (1908)  25  T.  L;  R.  87 407 

Eapuela  Land  and  Cattle  Co.,  In  re.  (1909)  2  Ch.  187 259.  835 

Essey  Land  and  Timber  Co.,  Re,  Troat's  Case  (1892)  21  O.  R. 

867 826 

Estates,  Limited.  Re  (1904)  8  O.  L.  R.  564 721 

European  Arbitration,  Bentick's  Case,  18  Sol.  J.  234 782 

European  Arbitration.  Thomas  Brown's  Case.  17  Sol.  J.  289 782 

European  Arbitration.  Re.  Minshall's  Case.  L.  T.  29 782 

European  Arbitration.  Re.  Read's  Case.  Rellly  19 782 

European  Ass'n.  Co..  Re  (1872)  W.  N.  85 730 

European  Banking  Co..  Re  (1866)  L.  R.  2  Eq.  521 712.  722 

European  Central  Ry.  (1876)  4  Cb.  D.  33   402 

European  Life  Assurance  Society.  Re  (1869)  39  L.  J.  Cb.  (N.  8.) 

824 686 

European  and  North  American  Ry.  Co.  v.  McI..eod  (1875-76)  16 

N.  B.  R.  3 287.  278 

Evans's  Case  (1867)  L.  R.  2  Cb.  427 224 

Evans  v.  Davis  (1893)  2  Cb.  216  221 

Evans  v.  Ross  (1879)  30  U.  C.  C.  P.  121  8<S 

Ewart  CarHage  Works,  Ltd..  In  re  (1904)  8  O.  L.  R.  527  .... 

685.  686.  687.  689.  704 
Excelsior  Brick  Company,  In  re.  June  22.  1916  (unreported). 410.  744 


XXXll  TABLE  OF  CASES. 

Exc — Fer  PAGE 

Exchange  Bank  v.  Campbell  (1885)  15  R.  L.  373  . .  .756,  775,  776,  807 

Exchange  Bank  of  Canada  v.  Counsell  (1888)  8  O.  R.  673 845 

Exchange  Bank  of  Canada  v.  Stinson  (1885)  8  O.  R.  667 845 

Exchange  Bank  of  Canada  v.  The  Queen  (1886)  11  App.  Cas.  157.  809 

Exchange  Drapery,  Re  (1888)  38  Ch.  D.  171 805 

Exchange  Trust   (1903)   1  Ch.  711   301 

Executors  and  Administrators  Trust  Co.  v.  Seaborn   (1916)   27 

D.  L.   R.  427    829,  863 

Exhall  Mining  Co.,  Re  (1864)  4  De  G.  J.  &  S.  377 744,  748 

Exmouth  Docks,  Re  (1873)    17  Eq.  181   697,  712 

Eyton,  Ltd.,  Re  Adam   (1887)  36  Ch.  D.  299   756,  762 


Factage  Parisien,  Re  (1865)  34  L.  J.  Ch.  140 711 

Fair  and  Burt,  Re,  2  U.  C.  L.  J,  N.  S.  216 831 

Fairchild  v.  Ferguson  (1892)  21  S.  C.  R.  484 106,  133,  148 

Falkiner  v.  Grand  Junction  Ry.  (1883)  4  O.  R.  350 482 

Fallowes  v.  Ottawa  Gas  Co.,  19  U.  C.  C.  P.  174 378 

Family  Endowment  Society  (1870)  L.  R.  5  'Ch.  118 710 

Farmers  Bank,  Re   (1910-11)   2  0.  W.  N.  623;   22  O.  L.  R.  556. 

4,  705,  706,  720 
Farmers  Bank  of  Canada,  Re,  Lindsay's  Case  (1916)  28  D.  L.  R. 

328;  35  0.  L.  R.  470  850,  860 

Farmers  Bank  v.  Sunstrum  (1909)  14  0.  W.  R.  288 228 

Farmers  Loan  and  iSavings  Co.,  In  (1904)  3  O.  W.  R.  837 777 

Farmers  Loan  and  Savings  Co.,  In  re  (1901)  21  Occ.  N.  383 143 

Farmers  Loan  and  Savings  Co.,   Re,   Debenture  Holders'  Case 

(1899)  30  0.  R.  337 359,  390,  392,  394 

Farmers  Loan  and  Savings  Co.,   Re,  Ex  p.   Toogood    (1908)    8 

0.  W.  R.  12 865 

Farmers  Loan   and  Trust  v.  Nova  Scotia  Central    (1891-2)    24 

N.  S.  R.  542  408 

Farrar  v.  Farrars  (1888)  40  Ch.  D.  395 49 

Farreli  v.  The  Caribou  Gold  Mining  Co.  (1897)  30  N.  S,  R.  199. 

106,  363 

Farreli  v.  Manchester  (1908)  40  S.  C.  R.  339  195,  196,  200 

Farreli  v.  Ritchie  (1877)  1  L.  N.  76 324 

Fashion  Shop,  Re  (1915)  33  O.  L.  R.  253;  21  D.  L.  R.  478  .  .746,  830 

Faulkners,  Ltd.  (1915)  34  0.  L.  R.  536  746,  813 

Faure  Electric  Company  (1888)  40  Ch.  D.  150  467,  495 

Fawcett  v.  Lawrie  (1860)  1  Dr.  &  Sm.l92 ; .    ...   524 

Featherstone  v.  Cooke  (1873)  L.  R.  16  Eq.  298  523 

Fecteu  v.  Ideal  Confectionery,  etc.,  Co.  (1911)  12  Que.  P.  R.  360.  766 

Federal  Bank  of  Australia,  Re  (1893)  37  Sol.  J.  341 695 

Federal  Bank  of  Australia  (1893)  62  L.  J.  Ch.  564 720 

Federal  Mortgage  Corporation  and  Klpp,  Re   (1916-7)   24  B.  C. 

R,   12   229 

Federal  Mortgage  Corporation  and  Stewart,  Re,  Re  Winding-up 

Act  (1917)  2  W.  W.  R.  282  800 

Fee  v.  Turner  (1904)  13  Que.  K.  B.  435  507,  508 

Fenwick,  Re  (1915-16)  35  O.  L.  R.  29  347 

Ferguson  v.  Wilson  (1866)  2  Ch.  77 133,  466,  467 

Ferrao's  Case  (1874)  L.  R.  9  Ch.  355   795 


TAMIM  OF  OASIS.  XZxUl 

F«^— Fni  rjkoM 

Fett«rl«7  v.  Runell  and  Cambrldce  (1857)  14  U.  a  R.  4tS 112 

F«wlngs.  Ex  parte  ( 1884 )  25  Ch.  D.  338 40S 

Field  V.  Galloway  (1884)  5  O.  R.  502 lU.  IM 

Kt«ldbouBe  ▼.  City  of  Toronto  (1919)  43  O.  L.  R.  491 N 

PlCgins  V.  Bacblno  (1898)  2  Cb.  72 U 

finance  and  luue,  Ltd.  y.  Canadian  Produce  Corporation  (1905) 

1  Cb.  37   643 

Financial  Corporation  v.  Lawrence  (1869)  L.  R.  4  C.  P.  781  ....  801 

Flnlay  v.  Bristol  and  Exeter  R.  W.   (1852)  7  Ex.  409 126.  127 

Flrbanks'    Executors    t.    Humpbreya    (1886)    18    Q.    B.    D.    54. 

103,  361.  375.  499 

Fire  Proof  Doors.  Re  (1916)  2  Cb.  142;  85  L.  J.  Cb.  444 

?77  380,  489,  490 

Fire  Valley  Orcbarda  v.  Sly  (1918)  17  D.  L.  R.  8;  20  B.  C.  R.  2S.  209 

First  Natcbec  Bank  v.  Coleman  (1903)  2  O.  W.  R.  358 487 

Fiscber  v.  Burland  Carriage  Co.  (1906)  8  0.  W.  R.  679 233 

Flsber's  CJase  (1885-6)  31  Cb.  D.  120 247 

Flsber's  Case  (1899)  W.  N.  35 793 

Fisber  y.    Black  and  Wblte  Publisblng  Ck).  (1901)  1  (^i.  174...  488 
FlUberbert  t.  Dominion  Bed  Blfg.  Co.  (1916)  23  D.  L.  R.  126: 

21  B.  C.  R.  226 192.  201,  235 

Flagstaff  Co.,  R©  (1875)  L.  R.  20  Eq.  268 686,  711 

Flatt  V.  Waddell,  18  O.  R.  539 551 

Fletcber's  Case  (1868)  37  L.  J.  Cb.  49  241 

Flltcroffs  Case  (1882)  21  Cb.  D.  519 6.  49,  431,  497,  761,  870 

Florence  Land,  etc..  Co..  In  re,  Nlcol's  Case  (1885)  29  Cb.  D.  421.  761 

Florida,  In  re  (1896-1901)  8  B.  C.  R.  388 856 

Florida.  In  re  (1901-3)  9  B.  C.  R.  108 9,  701 

Flowers,  Re  (1896)  75  L.  T.  306 548 

Foley  V.  Barber  (1909-10)  1  O.  W.  N.  40 141,  143.  220 

FolUtt  V.  Eddystone.  etc..  Quarries  (1892)  3  Cb.  76 417 

Forest  of  Dean,  etc..  Company,  In  re  (1870)  10  Cb.  D.  450 

466,  467,  492,  494,  495 

Forest  v.  Great  Nortb  West  R.  W.  Co.  (1899)  12  M.  R.  472.  .124.  131 
Forget  V.  Cement  ProducU  C:o.  (1915)  24  Que.  K.  B.  445;   (1916) 

28  D.  L.  R.  717  203.  226.  228.  240 

FOrsythe  v.  Tbe  Bank  of  Nova  Scotia  (1890-1)  18  S.  C.  R.  707. 

affirming  (1889-90)  22  N.  S.  R.  97  752.  753.  754.  884 

Fort  George  Lumber  Co..  Tbe,  In  re  (1913)  48  8.  C.  R.  593 829 

Fort  William  Comerclal  Cbambers  v.  Braden  (1913)  6  O.  W.  N. 

24;   (1914-5)  7  O.  W.  N.  679 232.  286.  637,  644 

Fortin  V.  Dorchester  (1915)  Que.  48  S.  C.  258 718 

Foss  T.  HarbotUe  (1843)   2  Hare  461   461.  522.  524 

Foster  v.  Brltlsb  Colonial  Fire  Insurance  Co.   (1917)   37  D.  L. 

R.    404    129.  143 

Foster  v.  Foster  (1916)  1  Cb.  632:  85  L.  J.  Cb.  306 478 

Foster  v.  New  Trinidad  Lake  Asphalt  Co.  (1901)  1  Ch.  212 421 

Fotberglll's  Castf  (1873)  L.  R.  8  Ch.  270 789.  794 

Founstone's  Case  ( 1875)  L,  R.  20  Eq.  524 794 

Fbx's  Case.  L.  R.  6  Cb.  176  698 

Fox  V,  Newfoundland  Government  (1898)  A.  C.  667  810 

Fox  T.  Selkirk,  etc..  Co.  (1912)  8  D.  L.  R.  945 800 

France  v.  Clark  (1884)  26  Ch.  D.  257  317 


XXXIV  TABLE  OF   CASES. 

Fra — Gen  page 

Franco-Belgian,  etc.,  Co.  v.  Dubuc  (1918)  41  D.  L.  R.  711 416 

Frank  v.  Boston  Shoe  (1915)  24  Que.  K.  B.  267 782 

Frankburg  v.  Great  Horseless  Carrriag«  Company  (1900)  1  Q.  B. 

504  C.  A 195 

Franklin  v.  Neate  (1844)  13  M.  &  W.  481 167 

Fraser  v,  Brescia  Steam  Tramways  Co.  (1887)  56  L.  T.  771 764 

Fraser  v.  Hickman  (1863)  12  C.  P.  584 547 

Fraser  v.  Whalley  (1864)  2  H.  &  M.  10 ; . . .  523 

Fraser  River  Mining  Co.  v.  Gallagher  (1896-7)  5  B.  C.  R.  82  ,458,  798 

Free  Fishermen  of  Faversham  (1887)  36  Ch.  D.  329 697,  711 

Freeborn  v.  Singer  Sewing  Machine  Co.  (1885)  2  M.  R.  253 149 

Freeman  v.  Canadian  Guardian  (1908)  17  O.  L.  R.  296.. 292,  296,  301 

French  v.  Hamilton,  etc.,  Copp's  Case  (1866)  10  0.  R.  497 790 

French  &  Co.,  J.  A.,  Re  (1909-10)   1  O.  W.  N.  864;    (1910-11)   2 

O.  W.  N.  489   655 

French  Gas,  etc.,  Co.  v.  Desbarats  (1912)  1  D.  L.  R.  136  .  .67,  196,  512 

Frend  v.  Dennett  (1858)  4  C.  B.  N.  S.  576 122 

Freygang  v.  Daveluy  (1892)  2  R.  J.  Q.  (S.  C.)  505 765 

Frid  Lewis  Co.  v.  Homes  et  al.  (1914-5)  8  Sask.  L.  R.    185 737 

Frontenac,  Municipal  Council  of  v.  Chestnut  (1852)   9  U.  C.  R. 

365 123 

Frost  &  Co.,  In  re  (1899)   2  Ch.  207   793 

Fuches  V.  Hamilton  Tribune  (1885)  10  O.  R.  497 303,  482 

Fuches  V.  Hamilton  Tribune    (1884)    10  P.  R.  409 

691,  739,  745,  749,  830 

Fulford,  Re  (1913)  14  D.  L.  R.  844;  24  O.  L.  R.  375 419 

Fullerton  v.  Crawford  (1920)  50  D.  L.  R.  457;  59  S.  C.  R.  314. . .  504 

And  see  Crawford  v.  Bathurst  Land,  etc.,  Co. 

Fuller  V.  Glyn  Mills  (1914)  2  K.  B.  168 313,  342 

Fyfe's  Case  (1869)  L.  R.  4  Ch.  768  782,  783 

G. 

Gadd  V.  Houghton  (1876)   1  Ex.  D.  357   467 

Gadsden  v.  Bennetto   (1912)   3  D.  L.  R.  719   468 

Gadsden  v.  Bennetto  (No.  2)   (1913)  9  D.  L.  R.  719 472 

Gait  V.  Erie  R.  Co.  (1868)  14  Gr.  499     : . . .  370 

Garden  Gully,  etc.,  Co.  v.  McLister  (1875)  1  App.  Cas.  39 284,  299 

Gardner  v.  Canadian  Manufacturing  Co.,  Ltd.   (1900)   31  O.  R. 

488 500,  503 

Galloway  v.  Halle  Concerts  Society  (1914-5)  31  T.  L.  R.  469 277 

Gardner  v.  Iredale  (1912)  1  Ch.  700 157,  502,  648 

Garland  v.  Northumberland  Land  Co,  (1900)  31  O.  R.  40 105,  126 

Gartside  v.  Silkstone  (1882)  21  Ch.  D.  762  381 

Gas  Light  Co.  v,  Terrell,  L.  R.  10  Eq.  168 842,  844 

Gastonquay  v,  Savoie  (1898-99)   29  S,  C.  R,  613   774 

Gates  V.  Seagram   (1909),  10  O.  L.  R.  216   816 

Geddes  v.  Toronto  St,  Ry.  Co.  (1864)  14  C.  P.  513. 382,  383 

Geipel  v.  P«ach  (1917)  2  Ch.  108;  86  L.  J,  Ch,  745 190 

General  Auction  Estate  Co.  v.  Smith  (1891)  3  Ch.  432  359 

General  Company  !or  Promotion  (1870),  L.  R.  5  Ch.  363.314,  710,  711 

General  Discount  Co.  v.  Stokes  (1864)  17  C.  B.  N.  S.  765 801 

General  Exchange  B^nk,  In  re  (1867)  L.  R.  4  Eq.  138  724 

General  Exchange  Bank,  Re  (1866)  14  W.  R.  827 713 

General  Financial  Bank,  Re  (1882)  20  Ch.  D,  276  721 


TABLK.OF  OASIS.  XXXV 

0«B — Ool  rAdl 

0«nenil  ProTldent  Co.,  lU  (1869)   88  L   J.  Ch.  820 160 

0«i«r»l  ProTldent  Ins.  Co.,  Ra  (1868)  17  W.  R.  41 7BI 

General  Ry.  Syndicate,  Re  (1898)  1  Cb.  770;  (1900)  1  Ch.  865.. 

787,  788,  790 
General  ReTerslonary  Icreetment  t.  General  ReTemionary  Co. 

(1898)  1  Mecone  65  61 

General  Rolling  Stock  Co.  (1865)  84  Bear.  814 710 

General  Rolling  Stock  Co.,  In  re.  Chapman's  Caae  (1886)  L.  R. 

1    Eq.    346    788 

General  Rolling  Stock  Company,  In  re.  Joint  Stock  Discount 

Co.'s  Claim  ( 1872)  L.  R.  7  Ch.  ^46 781 

General  Service  Co..  Re  (1891)  1  Ch.  496  727 

George  t.  Strong  (1909-10)   l  O.  W.  N.  350   609 

George  Newman  t  Co.,  Re  (1895)  1  Ch.  674 49,  459.  497,  502.  51S 

Georgian  Bay  Ship  Canal  Co..  In  re  (1899)  29  O.  R.  858 716.  717' 

German  Date  Coffee  Company  (1882)  20  Ch.  D.  169 100.  700 

Gerson  v.  Simpson   (1903)   2  K.  B.  197   190 

Giant  Mining  Co.  (1901-4)  10  B.  C.  R.  327  744 

Gibhe  ft  West's  Case  (1870)  L.  R.  10  Eq.  312 488 

Gibson  T.  Barton  (1875)  L.  R.  1  Q.  B.  329 556 

Gibson  T.  Brand.  4  M.  ft  O.  179  848 

Gibson  V.  Muskett,  4  M.  ft  O.  160   848 

Gignac  T.  Gignac  ft  Cie  (1910)   Que.  37  S.  C.  174  484 

Giguere  v.  Colas  (1915)  48  Que.  S.  C.  198 251.  469.  600 

Gilbert's  Case  (1869-70)  L.  R.  5  Ch.  559  278,  471 

Gilbert  v.  Hall  (1886)  M.  L.  R.  2  Q.  B.  874 468 

Glldersleeve  v.  Balfour  (1893)   15  P.  R.  293  216 

Gillies  Guy.  Ltd..  Re  and  Laidlaw  (1917-8)  13  O.  W.  N.  11,  67..  91 

GiUigan  y.  National  Bank   (1901)   2  Ir.  513  401 

Gilman  v.  Robertson  (1884)  7  Legal  News,  60  S.  C 800,  468 

Gilman  v.  Royal  Canadian  Insurance  Co.    (1884)   7  L    N.  852; 

1  M.  L.  R.  S    C.  1   800 

GIrard  t.  Gariepy  (1916)   49  Que.  S.  C.  284   816 

Glace  Bay  v.  Harrington  (1910-1)   45  N.  S.  R.  268  487 

Glasdir  Copper  Mines,  In  re  (1900)  1  Ch.  865  414.  416 

Glass  T.  Hope  (1869)  16  Gr.  420 S89,  801 

Glen  Brick  Co..  The  v.  Shackwell  (1870)  R.  C.  121 246 

Globe  Fire  Insurance  Co.,  Re,  Robertson's  Case   (1909)   11  W. 

L.  R.  45.  293;  2  Sask.  R.  266   248 

Globe  New  Patent  Co..  In  re  (1875)  L.  R.  20  Eq.  387 685.  711 

Glory  Paper  Mills  Co..  In  re,  Dunster's  Case  (1894)  3  Ch.  473...  447 

Glossop  V.  Glossop  (1907)  2  Ch.  370  .  - 450 

Glover  v.  Giles.  18  Ch.  D.  178 12 

OluckBteln  v.  Barnes  (1900)  A.  C.  240  208.  209.  211.  479 

G.  N.  W.  Telegraph  Co.  v\  La  Cie  du  Journal  du  Monde  (1902-3) 

5  Que.  P.  R.  379  747 

G.  N.  W.  C.  Ry.  Co.  v.  Charlebois  (1899)  A.  C.  114  101 

Gold  Co..  Re  (1879)   12  Ch.  D.  77  862 

Gold  V  Maldaver  (1912)  4  O.  W.  R.  106  46 

Ooldnelds  and  Harris  Maxwell.  Re  (191011)  2  O.  W.  N.  1373.334.  346 

Gold  Hill  Mines  (1882).  23  Ch.  D.  216 708.  713 

Goldrich  v.  Colonial  Assurance  Co.  (1916)  28  D.  L.  R.  542... 740.  741 
Goldstein  ▼.  Vancouver  Timber  and  Trading  Co.  (1912)  4  D.  L. 

R.  172 766 


XXXVl  TABLE  OF  CASES. 

Goo — Gre  PAGE 

Good  and  Jacob  Y.  Shantz,  Re,  21  O.  L.  R.  153 113 

Good  and  Jacob  Y.  Shantz  Co.,  Ltd.  (1911)  23  O.  L.  R.  544.. 325,  482 

Good  V.  Nepisiguit  Lumber  Co.   (1911-13)   41  N.  B.  R.  57 

745,  827,  828,  875 

Goodfellow  V.  Nelson  Line  (1912)  2  Ch.  324 417 

Goodwin  v.  Ottawa  and  Prescott  Ry.  Co.  (1862)  22  U.  C.  R.  186; 

(1863)    13  C.  P.  254   335 

Goodwin  v.  Robarts  (1875)  L.  R.  10  Ex.  337 382 

Goodwin  v.  Robarts  (1876)  1  App.  Gas.  476  10 

Gordon  v.  Toronto,  etc.,  Land  Co.  (1885)  2  M.  R.  318 131 

Gosling  V.  Gaskell  (1897)  A.  C.  575 414 

Gourlie  v.  Chandler  (1906-7)  41  N.  S.  R.  341 217 

Goulet  V.  Hydraulic  Co.  of  Portneuf  (1917)  Que.  52  S.  C.  58 489 

Gott  V.  Gott  (1862)   9  Gr.  165 382 

Government  Stock  v.  Manila  Railway  (1897)  A.  C.  81... 390,  392,  394 

Gover's  Case  (1875)  1  Ch.  D.  182  182,  207 

Gowans  Kent  v.  Asslnaboia  Club  (1915)  25  D.  L.  R.  695.  125,  126,  142 

Gower's  Case  (1868)  L.  R.  6  Eq.  77  783 

Gowganda  Queen  Mine  v.  Boeckh  (1911)  24  0,L.  R.  293  and  300; 

affirmed  (1912)  46  S.  C.  R.  645 -. 643,  645 

Goy  &  Co.,  Farmer  v.  Goy  (1900)  2  Ch.  149  384 

Graham  v.  Casselman  (1893)  Q.  R.  4  S.  C.  91 736,  739 

Graham  v.  Casselman  (1893)  4  R.  J.  Q.  (S.  C.)  91 755 

Graham  Island  Collieries  v.  Canadian  Development  Co.   (1913) 

12  D.  L.  R.  316   209 

Graham  Island  Collieries  v.  McLeod  (1914)  16  D.  L.  R.  281.. 235,  279 
Gramm  Motor,  etc.,  Co.  and  Bennett,  Re   (1915-16)   35  O.  L.  R. 

224 223,  224,  230,  241,  654 

Grant  v.  United  Switchback  Co.  (1884)  40  Ch.  D.  135 476,  523 

Graver  Tank  Works  v.  Morris    (1916)    28   D.  L.  R.  696    (Man. 

C.  A.) 236 

Gray  v.  Lewis  (1873)  L.  R.  8  Ch.  1050  524 

Great  Britain  Mutual  Life  Assurance  Society,  Re  (1880)  16  Ch. 

D.  246    708 

Great  Eastern  R.  Co.  v.  Turner  (1872)  L.  R.  8  Ch.  149 218,  466 

Great  North  of  England  Ry.  v.  Biddulph  (1840)  7  M.  &  W.  243. . .  290 
Great  Northern  Construction  Co.,  Re  (1916)  53  S.  C.  R.  128.  .856,  857 
Great  Northern  Salt,  etc..  Works,  In,  Ex  p.  Kennedy  (1890)   44 

Ch.   D.   472 881 

Great  North-West  Ry.  Co.  v.  Charlebois  (1899)  A.  C.  114 550 

Great  Northern  Assurance  Co.,  Re,  Black's  C^se   (1915)    25  D. 

L.  R.  703;  25  Man.  R.  670  246,  247 

Great  Northern  Salt  and  Chemical  Works  (1890)  44  Ch.  D.  472.  459 
Great  West  Brick  and  Coal  Co.,  Ltd.,  Re  C1915-6)  9  Sask.  L.  R. 

240 686,  687,  688,  689 

Great  West  v.  Installations,  Ltd.  (1914)  15  D.  L.  R.  896  (Alta.) . 

705,  750 
Great   Western    (Forest    of   Dean)    Coal    Consumers'    Co.,    Re 

(1882)   21  Ch.  D.  769  709,  710,  713,  714 

G.  W.  R.  Co.  v.  Commers  (1894)  1  Q.  B.  507 593 

Great  Western  R.  W.  Co.  v.  Preston,  etc.,  Co.  (1859)  17  U.  C.  R. 

477   106,122 

Great  Western  R.  Co.  v.  Metropolitan  R.  Co.    (1863)   32  L.  J. 

Ch.   382    218 


TABLE  or  CABB8.  XXXVU 

Great  Wheal  Poigooth  (1883)  6S  L.  J.  Cb.  42:  4»  U  T.  20 SM 

Oreeaahield's  Case  (1852)  2  De  O.  4  8m.  699 Ml 

Greenatrect  v.  Parla  (1874)  21  Gr.  229 4«t 

Greenwood  Leather  Shod  Wheel  (1900)  1  Ch.  421 lit 

Gregory  v.  Patchett  (1864)  88  Bear.  595 424 

Grlce  V.  B&rtram  ( 1912)  3  O.  W.  N.  1312 24S 

Grier  v.  Plunkett  ( 1868)  15  Gr.  152 524 

Qrtgaon  t.  Taplin  (1916)  85  L.  J.  Ch.  76 S9S.  409 

Grille  T.  Farah  (1910)  21  O.  L.  R.  457 160.  165,  166.  816 

GrlaseU'i  Caae  (1865-6)  1  Ch.  528 819 

Groavenor.  etc..  Hotel  Co..  Re  (1897)  76  L.  T.  887 536 

Grundy  v.  BrlgRn  (1910)  1  Ch.  444 346.  347 

Grundy  Store  Co..  Re  (1904)  7  O.  L.  R.  252 : 688.  706 

Guelph  Llnaeed  Oil  Co..  Re  (1903)  2  O.  W.  R.  1151 751 

Guenard  v.  Coe  (1914)  17  D.  L.  R.  47;  7  A.  L.  R.  245 507,  510 

GuUlot  ft  Sandwich  and  Windsor  Gravel  Road  Co..  Re  (1867)  26 

U.  C.  R.  246   336 

Gulnneea  v.  Land  Corporation  of  Ireland,  22  Ch.  D.  349 307 

Gunn'a  Caae  (1867-8)  3  Ch.  App.  40 239.  240.  786 

H. 

Hadlelgh  Castle  Gold  Mines,  In  re  (1900)  2  Ch.  419 527 

Hagell  V.  Currie  (1867)  W.  N.  75 743 

Hagfart,  Peaker  ft  Runlon's  Case,  In  re  (1891-2)  19  A.  R.  582. 

224,  279,  445.  785.  787 

Haggin  y.  Comptoir  D'Escompte,  23  Q.  B.  D.  521  114 

Haigh  ▼.  North  Brierley  Union  (1868)  E.  B.  ft  E.  783 125 

Halifax,  etc..  Co.  v.  McManus  (1894)  27  N.  S.  R.  173 225 

Halifax  Carette  Co.  v.  Moir  (1895)  28  N.  S.  R.  45 225.  229 

Halifax  Power  Co..  Re  ( 1917)  36  D.  L.  R.  393 706 

Halifax  Sugar  Co.  (1891)  W.  N.  29 790 

Halifax  Sugar  Refinery  Company.  Re  (1889)  22  N.  S.  71 696 

Hall  ft  Co..  In  re  (1888)  37  Ch.  D.  712 798 

Hall.  A.  W.  ft  Co..  Re  (1885)  W:  N.  190 725 

Hall  Mfg.  Co..  Joseph.  Re  (1884)  10  P.  R.  485 703.  720,  721,  770 

Hall.  W.  J.,  ft  Co.  (1909)  1  Ch.  521   259 

Hallmarks  Case  (1878)  9  Ch.  329  559 

Harnbro  v.  Bumand  (1904)  2  K.  B.  10 146 

Hamilton  v.  Dennis  (1866)  12  Gr.  325 229 

Hamilton  v.  Grant  ( 1900)  30  S.  C.  R.  566 160,  312 

Hamilton  v.  Holmes  (1900-1)  33  N.  8.  R.  100  n 249 

Hamilton  t.  Niagara  Harbour  and  Dock  Co.   (1842)  6  U.  C.  R 

(O.  S.)   381    127 

Hamilton  t.  Stewlacke  (1897)  30  N.  S.  R.  166  246 

Hamilton  A  Co.  v.  Townsend  (1886)  13  A.  R   534« 216 

Hamilton,  etc..  Ry.  t.  Gore  Bank  (1878)  20  Gr.  190.123.  14L  146.  485 
Hamilton  and  Flamborough  Road  Co.  v.  Townsend    (1887)    IS 

A.  R.  534   12.  83.  545 

Hamilton  Ideal  Manufacturing  Co.,  Re  (1915)  34  O.  L.  R.  66.  .699.  700 
Hamilton.  Wm..  Mfg.  Co.  t.  Hamilton  Steel,  etc.,  Co.  (1911)   23 

O.  L.  R  270   731.  732.  766 

Hamilton.  William.  Mfg.  Co..  Re  (1909-10)  1  O.  W.  N.  61.  421 ... .  761 
Hamilton's  Windsor  Iron  Works.  Re  (1879)  12  Ch.  D  712 393 


XXXVlll  TABLE  OF   CASES. 

Ham — Hea  page 

Hammond  v.  Bank  of  Ottawa  (1910)  22  0.  L.  R.  73 368,  837 

Hampshire  Land  Co.,  Re  (1896)  2  Ch.  743 381 

Hand  Fireworks  Co.,  T.  W.  v.  Baikie  (1913)  43  Que.  S.  C.  325  . .   216 

Hansard  Publishing  Union,  Re  (1892)  8  T.  L.  R.  280 381 

Hanson  v.  Montreal  Park  and  Island  Ry.   (1902-3)  5  Que.  P.  R. 

355 401 

Harben  v.  Phillips  (1883)  23  Ch.  D.  14  487,  528 

Hardoon  v.  Belilios  (1901)  A.  C.  118   167,  280 

Hardy  v.  Fothergill,  13  App.  Cases  351  810,  811,  812 

Hardy  v.  Pickerel  River  (1898)  29  S.  C.  R.  211 13,     73 

Hare's  Case  (1869)  L.  R.  4  Ch.  503  788 

Harmer  v.  Macdonald  Co.,  Ltd.   (1917)   33  D.  L.  R.  363;    (1919) 

59   S.  C.   R.  45 98 

Harper  v.  Hamilton  Retail  Grocers'  Association  (1900)  32  O.  R. 

295 520 

Harris,  Re  (1905)  5  O.  W.  R.  649 781,  860 

Harris'  Case  (1872)  L.  R.  7  Ch.  App.  587 241,  242,  788 

Harris  v.  Bank  of  Australasia,  15  Moo.  P.  P.  116 841 

Harris  v.  English  Canadian  Co.  (1905)  3  W.  L.'r.  5 487,  488,  489 

Harris  v.  Sumner   (1908)    5  E.  L.  R.  161    109,  235 

Harris  v.  The  Dry  Dock  Co.  (1859)  7  Gr.  450 298 

Harris  Calculating  Machine  Co.  (1914)  1  Ch.  920 374,  407 

Harris-Maxwell   Larder   Lake,   etc.,   Co.    (1909-10)    1   O.   W.   N. 

984 701 

Harrison's  Case  (1868)  3  Ch.  App.  633  249 

Harrison  v.  Marshall   (Meredith,  C.J.C.P.,  March  4th,  1920,  un- 
reported)    624 

Harrison  v.  Mexican  Rail  Co.  (1875)  L.  R.  19  Eq.  358 253 

Harrison  v.  Nepisiguit  Lumber  Co.  (1912)  11  E.  L.  R.  314.. 399,  761 

Harrold  v.  Plenty  (1901)  2  Ch.  314  341 

Hart's  Case  (1868)  L.  R.  6  Eq.  512  783 

Hart  V.  Frontino  (1870)  L.  R.  5  Ex.  Ill 798 

Hart  and  Ontario  Express  and  Transportation  Co.,  In  re  (1893) 

22  O.  R.  510  809 

Hart   V.    Ontario    Express   and    Transportation    Co.;    Kirk   and 

Marling's  Case  (1893)  24  O.  R.  340  8,  306 

Hart  V.  Ontario  Express   Co.,  Molsons  Bank  Claim    (1894)    25 

O.  R.  247  843,  860.  876 

Hartley's  Case  (1874)  L.  R.  10  Ch.  157 794,  795 

Hartwick  Fur  Co.,  Ltd.,  Re,  Murphy's  Claim  (1914)  17  D.  L.  R. 

853 815 

Harvey  v.  Mitchell  (1914)  20  D.  L.  R.  134 338 

Harwich  Harbour  Docks,  In  re  (1876)  45  L.  J.  Ch.  56 795 

Hastie's  Case  (1869)  L.  R.  4  Ch.  274  787 

Hatherton  v.  Temiscouta  Ry.  Co.  (1897)  Q.  R.  12  S.  C.  481 

399,  400,  401,  413 

Hatzic  Prairie  Co.,  Ltd.,  Re  (1915)  15  D.  L.  R.  772 756 

Haven  Gold  Mining  Co.,  In  re  (1882)  20  Ch.  D.  151 700 

Hawkins.  E  p.  (1868)  3  Ch.  787  747,  802 

Hawley  v.  Brumagim  (1867)  33  Cal.  394  5 

Haycock's  Policy,  Re  (1876)  1  Ch.  611  850 

Haycraft,  etc.,  Co.,  Re  (1900)  2  Ch.  230 145,  490,  518 

Hayter  Granite  Co.,  L.  R.  1  Ch.  77 812 

Head's  Case  (1866)  L.  R.    Eq.  84  315 


TABLI  Of  OAOS.  XXZIX 

Hearle  v.  Rhind  ( 1878)  L.  C.  J.  239:  1  L.  N.  101  a  & Ill 

Heath  v.  Brie  K.  Co..  8  BUtch.  347 ;  MS 

Hebb'B  C«M  (1868)  L.  R.  4  Eq.  9 7M 

Hedtcan  v.  Crow's  Ne«t  Past  (1914)  17  D.  L.  R.  1164 144 

Halwig  V.  Siemon  (1916)  10  O.  W.  N.  296 M.  111.  tST 

HemminK  v.  Maddlck  (1872)  L.  R.  7  Oh.  891 147 

Hend«raon  v.  Bank  of  Australasia  (1890)  45  Ch.  D.  ISO SIT 

HendefM))!  v.  C.  P.  R.  ( 1916)  30  D.  L.  R.  62 •. .  .841.  872 

Henderson  v.  Lacon  (1867)  L.  R.  5  Kq.  249  197 

Henderson  v.  Strang  (1919)  43  O.  L.  U.  617:  (1919)  45  O.  L.  R. 

216 98.  96.  121.  607 

Hendrle  v.  O.  T.  R..  2  O.  R.  441 10 

Hendriks  y.  Montagu  (1881 )  17  Ch.  D.  638 4t 

H*nry  v.  Great  Northern  R.  Co.  (1857)  4  K.  ft  J.  1  524 

Henry  v.  Great  Northern  Ry.  Co.  (1857)  1  De  G.  ft  J.  606 484 

Henry  Pound.  In  re  ( 1889 )  1  Megone  279 410 

Henthorn  v.  Fraser  (1892)  2  Ch.  27   242 

Hepburn  v.  Connaught  Park  (1916)  10  O.  W.  N.  333 87.  90 

Herbert  v.  Evans  (1909)  13  O.  W.  N.  632.  682 611 

Hercynla  Copper  Co..  Re  ( 1894 )  2  Ch.  403 787 

Hereford  R.  Co.  v.  The  Queen  (1894)  24  8.  C.  R.  1 485 

Heritage's  Case  (1870)  L.  R.  9  Eq.  5  788 

Herman  v.  Wilson  (1901)  32  O.  R.  60  508.  609 

Heme  Bay  Water  Works  Co.  (1878)  10  Ch.  D.  42 711,  712 

Herold  v.  Budding  (1916)  37  O.  L.  R.  605 321 

Heslop  V.  Paraguay  Central  Ry.  (1910)  54  8.  J.  234 404 

Hess.  In  re  (1891)  21  A.  R.  66   210 

Hess.  Re  (1894)  23  8.  C.  R.  644 156.  157.  205.  207.  209. 

210,  211.  469.  479.  782,  859,  874 

Heeter  ft  Company.  44  L.  J.  Ch.  757 691 

Heyden.  In  re.  29  U.  C.  a  B.  262 828,  881 

Heyes  Bros.  Re  ( 1915)  8  O.  W.  N.  390 718 

Hibbert  v.  Cooke.  1  Sim.  ft  Stu.  552  4S4 

HIchens  v.  Congreve  (1828)  4  Rubs.  562 628 

Hicks  ▼.  Borough  of  Lanceston.  1  Rolle  Abr.  514   444 

Hicks  T.  Powell  (1874)  L.  R.  4  Ch.  741  846 

HIgginbotham'B  Case  (1906)  12  O.  L.  R.  112 233 

Higglns  T.  Lanslngh  (1895)   154  III.  301  6 

Highway  Advertising  Co.  v.  Ellis  (1904)  7  O.  L.  R.  604 210 

Hllder  v.  Dexter  (1902)  A.  C.  474 286 

Hill's  Case  (1905)  10  O.  L.  R.  501  281 

Hills  Case  (1874)  L.  R  20  Eq.  585   7»f 

Hill  V.  Ingersoll.  ftc.  Co.   (1900)   32  O.  R.  194   121.  124 

Hill  V.  Manchester  Waterworks   (1833)   5  B.  ft  Ad.  866   559 

Hill  T.  SUrr  Manufacturtng  Co.  (1914)   15  D.  L.  R  144  104 

Hinds  T.  Buenos  Ayres  Grand  National  Tramways  (1904)  1  Ch. 

464   2S8 

Hlnchley  ▼.  GIIdersleeTe  (1872)   19  Gr.  212   106 

HIndley's  Case  (1896)  2  Ch.  121   787 

Hlrsche  ▼.  Sims  (1894)   A.  C.  654   471.  49T 

Ho&re'B  Caae^  2  J.  ft  H.  229  1«7 

Hoar*  ftc..  Co..  Ltd..  In  re  (1904)  2  Ch.  808 270 

Hobbs  ft  Kennabeek.  ftc.  Co.,  R«  (1918)  14  O   W.  N.  858 .. .  .784.  7n 
Hodge's  DIsUIIery.  R*  (1877)  L.  R.  4  Cb.  61  ••• 


Xl  TABLE  OF   CASES. 

Hod — Hoy  PAGE 

Hodgins  v.  O'Hara,  22  Occ.  N.  29,  133 241 

Hodgkinson  v.  National  Live  Stock  Ins.  Co.  (1859)  4  DeG.  &  J. 

422 523 

Hodson  V.  Tea  Co.  (1890)  14  Ch.  D.  859 406 

Hogaboom's  Case  (1897)   24  A.  R.  470   ..;. 778 

Hogaboom's  Case  (1897)  24  A.  R.  470;  28  S.  C.  R.  192 879 

Hogaboom's  Case,  19  C.  L.  T.  66  853,  854 

Holden,  Ex  p.  (1869)  L.  R.  8  Eq.  444 797 

Holladay,  M.  A.  Co.,  Re  (1915)  7  O.  W.  N.  321 718 

Hollinsworth's  Case  (1849)  3  DeG.  &  Sm.  102 802 

Hollis  V.  Allan  (1866)  14  W.  R.  980 432 

Holmes  v.  French  (1898)   1  Ir.  319   129 

Holmes  v.  Higgins  (1822)  1  B.  &  C.  74 213 

Holmes  v.  Stewiacke  Railway  Co.  (1899)  32  N.  S.  R.  395 548 

Holmested  v.  Annable  (1914)   18  D.  L.  R.  3   473 

Holthausen,  Ex  p.,  L.  R.  9  Ch.  722   365 

Holyford  Mining  Co.    (1867)    L.  R.  3  Eq.  208    805 

Home  Assurance  Association,  Re  (1871)  L.  R.  12  Eq.  112 711,  725 

Home  Assurance  Association,  In  re  (1871)  L.-R.  12  Eq.  59.. 723,  725 

Home  Investment  Society,  Re  (1880)  14  Ch.  D.  167 723,  834 

Houck  V.  Town  of  Whitby,  14  Gr.  671  . . : 122,  127 

Honsberger  v.  Weyburn  Townsite  (1920)  50  D.  L.  R.  147 27 

Hoole  V.  Great  Western  Ry.  Co.  (1867)  L.  R.  3  Ch.  262 419 

Hooper  v.  Herts   (1906)   1  Ch.  549 336,  338 

Hooper  v.  Kerr  Stuart  (1900)  83  L.  T.  729   518 

Hope  V.  Glass  (1863)  23  U.  C.  R.  86  106 

Hope  V.  Glass  (1863)  23  U.  C.  R.  86  106 

Hopital  du  Sacr6  Coeur  v.  Lefebvre,  17  Q.  L.  R.  35 142 

Hopkins  v.  Hamilton  Electric  (1910)  2  O.  L.  R.  240 95 

Hopkins'  Trust  (1874)  L.  R.  18  Eq.  696 432 

Hopkinson  v.  Mortimer,  Harley  &  Co.,  Ltd.  (1917)   1  Ch.  646...   308 

Horbury  Bridge  Coal  Co.,  Re  (1879)  11  Ch.  D.  109 520,  530 

Horsey's  Claim,  In  re,  L.  R.  5  Eq.  561 812 

Hough  Lithographing  Co.,  Re  (1915)  8  O.  W.  N.  377 719 

Houghton  Land  Corporation  v.  Ingham  (1914)  24  Man.  R.  497..  130 
Houldsworth  v.  City  of  Glasgow  Bank  (1880)  5  App.  Cas.  317.. 

149,  194,  198,  734 
Houldsworth    v.    Yorkshire    Woolcombers'    Association     (1904) 

A.    C.    355 390 

Household  Fire  Ins.  Co.  v.  Grant  (1879)  4  Ex.  D.  216 241,  788 

Hovenden's  Case  (1884)  10  P.  R.  434  783,  788 

Hovey  v.  Whiting  (1886)  14  S.  C.  R.  515  105,  483 

Howard^s  Case  (1866)  L.  R.  1  Ch.  561  788,  789 

Howard  v.  Canadian,  &c.,  Co.  (1914)  6  0.  W.  N.  285,  404 192,  199 

Howard  v.  Dingman  (1907)  10  O.  W.  R.  127 216 

Howard  v.  Hill  (1889)  37  W.  R.  219   528 

Howard  v.  Patent  Ivory  Mfg.  Co.  (1888)  38  Ch.  D.  156 120, 

132,  372,  376,  379,  490 

Howard  v.  Sadler  (1893)   1  Q.  B.  1   446 

Howarth  v.  Singer  Mfg.  Co.   (1893)  8  A.  R.  264 482 

Howbeach  Co.  v.  Teague  (1860)  5  H.  &  N.  151 284,  531 

Howell  Lithographic  Co.  v.  Brethouer  (1899)  30  O.  R.  204 152,  499 

Hoyland  and  Silkstone  Colliery  Co.,  Re  (1884)  W.  N.  13 752 

Hoylake  Ry.  Co.,  Re,  Ex  p.  Littledale  (1874)  L.  R.  9  Ch.  257...  324 


TABLE  or  CASES.  Xll 

Hnb  — Xaip  rjktm 

Hubbard.  R«  (1898)  68  L.  J.  Ch.  54 t7f.  Stt 

Hubbard  «  Co..  R«  (1898)  W.  N.  158  S94 

Hudson  Baj  Ins.  Co.  r.  Creolmaa  (1818)  40  D.  L.  a  t74:  (Ult) 

48  D.  L.  R.  284  (P.C.)    110 

HttfflMB'  Claim.  IS  Eq.  628   801 

HuchM  T.  Canada  Permanent  (1876)  89  U.  C.  a  B.  281 181 

Hughes  ft  La  CompaKnie  do  Villas  du  Cap  Qlbralter  et  Lalonde 

(1889)  5  M.  L.  R.  S.  C.  129  161 

Hofhes  T.  Northern  Electric  and  Manufacturing  Co.,  Ltd.  (1S16) 

60  8.  C.  R.  626  101.  869.  861 

Hull  ft  County  Bank.  Re  (1876)  10  Ch.  D.  ISO 721 

Humber  Iron  Works  Co.  (1868)  16  W.  R.  474.  667  S64 

number  Iron  Works  Co.   (1866)   L.  R.  2  Eq.  15  722 

Humber  Iron  Works  Co..  L.  R.  8  Eq.  122 818 

Huns  Man  v.  Ellis  (1896)  S  B.  C.  R.  486 217 

Hunt  T.  Great  Northern  Ry.  Co.  (1891)  1  Q  B.  601 608 

Hunt  V.  Wimbledon  (1879)  4  C.  P.  D.  48 122 

Hutchinson's  Case  [1895]  1  Ch.  226   786.  787 

Hutton  T.  West  Cork  Ry.  Co.  (1883)  23  Ch.  D.  664 499.  500.  501 

Hyde  r.  Scott  (1919)  47  D.  L.  R.  260.  267  481 

Hyde  v.  Thibaudeau  (1911)  Q.  R.  20  K.  B.  200;   (1910)  11  P.  R. 

419 767 

Hyman  r.  Cuthbertson  (1886)  10  O.  R.  433   889 

I. 

Ibex  Co..  Re  (1902)  9  B.  C.  R.  557 828 

Ibo.  etc.  Co..  Ltd..  In  re  (1904)  1  Ch.  26  728 

Ideal  Foundry  and  Hardware  Co..  Re  (1918)  42  O.  L.  R.  411 757 

Ideal  House  Furnishers  and  Winnipeg.  Re   (1909)   18  Man.  R. 

650 812.  818 

Ideal  House  Furnishing  Co.,  In  re.  Stewart  McDonald  Co.  Case 

(1907-8)  17  Man.  L.  R.  576  8S1 

Ilfracombe,  etc..  Building  Society.  In  re  (1901)  1  Ch.  102 697 

Imperial  v.  Provost  (1910)  11  Que.  P.  R.  150 861 

Imperial  ContinenUl  Water  Corporation,  In  re  (1886)  38  Cni.  D. 

314 862 

Imperial,  etc..  Association  t.  Coleman  (1871)  6  Ch.  558 476 

Imperial,  etc..  Co.  v.  Coleman  (1873)   L.  R.  6  H.  L.  189  477 

Imperial,  etc..  Co.  ▼.  Hampson  (1882)  23  Ch.  D.  9 517 

Imperial  Bank  v.  Fanners  Trading  Co..  13  Man.  L.  R.  412  .  .119.  139 
Imperial  Bank  v.  Bank  of  Hindustan  of  China.  L.  R.  6  Eq.  91  . .  593 
Imperial  Canadian  Trust  Co.  v.  Vallance   (1915)    24   D.  L.   R. 

241 896.  897 

Imperial  Guardian  Life.  Re  (1870)  L.  R.  9  Eq.  447  718 

Imperial  Hydropathic  Hotel  Co.,  Re  (1882)  49  L.  T.  147.690,691.  711 
Imperial  Land  Co.  of  Marseilles.  In  re  (1870)  L.  R.  6  Ch.  96  . . . .  762 

Imperial  Land  Co.  of  Marseilles.  Re  (1882)  W   N.  173 864 

Imperial  MercanUle  Credit  Co..  In  re  (1867)  L.  R.  5  Eq.  264  ....  861 

Imperial  Mercantile  Credit  Association.  L.  R.  12  Eq.  504  698 

Imperial  Paper  Mills.  Re.  Diehl  t.  Carrttt  (1916)  7  O.  W.  N  630 

810.  826 
Imperial  Paper  Mills  t.  Quebec  Bank  (1910)  2  O.  W.  N.  1500, 

1602 *09 


xlii  TABLE  OF  CASES. 

Imp — Ive  ^  PAGE 

Imperial  Silver  Quarries,  Re  (1868)  16  W.  R.  1220 708 

Imperial  Starch  Co.,  In  re  (1905)  10  O.  L.  R.  22 113,  325 

Imperial  Steel  and  Wire  Co.,  Ltd.  (1919)  17  O.  W.  N.  11 725 

Imperial  Wine  Co.,  In  re,  SherefE's  Case   (1872)   L.  R.  14  Eq. 

417 733 

Ince   Hall    Rolling   Mills   Co.    v.    Douglas   Forge  Co.    (1882)    8 

Q.  B.  D.  179   768,  817 

Inchiquin,  Lord,  Ex  p.  [1891]  3  Ch.  28  787 

Ind's  Case  (1872)  L.  R.  7  Ch.  485 334 

Ind,  Coope  &  Co.,  In  re  (1911)   2  Ch.  223   392 

Indemnity  Case,  The,  Albert  Arbitration;  Riley,  at  p.  17 593 

Independent  Order  v.  United  Order  (1896)  94  Wis.  234  ,13 

Indian  Zoedone  Co.  (1884)  26  Ch.  D.  70 526,  529 

Ingersoll  &  Thamesford  Gravel  Road  Co.  v.  McCarthy  (1858)  16 

U.  C.  R.  162  226 

Inglis  V.  Wellington  (1875)  29  U.  C.  C.  P.  387 157,  163 

Ings  V.  Bank  of  Prince  Edward  Island  (1884-86)  11  S.  C.  R.  265.  848 

Innes  &  Co.,  Re  (1903)  2  Ch.  254 156 

Inns  of  Court  Hotel  Co.,  Re  (1868)  L.  R.  6  Bq.  82 372,  844 

Installations,  Ltd.,  Re  (1913)  14  D.  L.  R.  679  .'. 689,  730 

Institut  Canadien  v.  Le  Nouveau  Monde  (1873)  17  L.  J.  C.  296. .  149 
International  Casualty  Co.  v.  Thompson  (1913)  48  S.  C.  R.  167; 

11  D.  L.  R.  634 199,  235,  247 

International  Contract  Co.,  Re  (1866)  L.  R.  1  Ch.  523 752 

International  Contract  Co.,  Re  (1869)  17  W.  R.  454;  20  L.  T.  96..  104 

International  Contract  Co.,  Re  (1866)  14  L.  T.  726 712,  713 

International  Contract  Co.,  Hankey's  Case  (1872)  26  L.  T.  358..   771 
International  Contract  Company,  In  re,  Hughes'  Claim   (1872) 

L.  R.  13  Eq.  623  731 

International  Electric  Co.,  Re  McMahan's  Case  (1914)   31  O.  L. 

R.  348    558,  719,  881 

International  Mercantile  Agency,  Re  (1906)  7  O.  W.  R.  795 809 

International  Mining  Syndicate,  The  v.  Stewart  (1914-5)   48  N. 

S.  R.  172  87,  491,  731 

International  Pulp  and  Paper  Co.,  In  re  (1876)  3  Ch.  D. 594. 727,  742 

International  Trap  Rock  Co.,  Re  (1915)  8  O.  W.  N.  461 718 

International  Trap  Rock  Co.,  Ltd.,  Re  (1915)  8  O.  W,  N.  599... 

410,  411,  744 

International  Wrecking  Co.  v.  Murphy  (1888)  12  P.  R.  423. . 548 

Inventors  Association,  Re  (1865)  2  Dr.  &  Sm.  553  713 

Investment  Trust,  Ltd.,  In  re  (1904)  1  Ch.  26 722 

Investor*,  Re,  Ball's  Case  (1918)  3  W.  W.  R.  180 247 

Ireland  &  Co.,  David,  In  re  (1905)  1  Ir.  133  871 

Ireland  v.  Hart  (1902)  1  Ch.  552  340 

Irish  Provident  Assurance  Co.,  Ltd.  (1913)  1  Ir.  352   865,  866 

Iron  Clay  Mfg.  Co..  Re  (1889)  19  O.  R.  113 469,  470,  473,  694 

Iron  Ships,  etc.,  Co.  v.  Blunt  (1868)  L.  R.  3  C,  P.  484 449 

Irvine  v.  Union  Bank  of  Australia  (1877)  2  App.  Cas.  366 376 

Irwin  V.  Lessard  (1889)  17  R.  L.  589  214 

Isaac's  Case  (1892)  2  Ch.  158   787 

Isle  of  Wight  Ferry  Co.,  Re  (1865)  2  H.  &  M.  597 710 

Isle  of  Wight  Ry.  v.  Tahourdin  (1883-4)  25  Ch.  D.  332 456,  517 

Ivey  V.  Knox,  8  0.  R.  451  841 


TABLE  OP  OAin.  xliii 

J. 

Ja« — Jo«  9Am 

Jackson.  In  re  1 1899]  1  Ch.  S4g 7ft 

Jackson  v.  Bowman  (1867)  14  Gr.  1S6 tlf 

Jackson  v.  Cannon  ( 1903)  10  B.  C.  R.  73 MS.  7<8 

JackM>n  *  Shaw's  Case  ( 1867)  W.  N.  226 789.  790 

Jacobus  Marler  Estates.  Lim.  v.  Marler  (1916)  85  L.  J.  P.  C.  167.  480 
Jamal  v.  Moolla  Dawood  Sons  4  Co.  (1916)  85  L.  J.  P.  C.  29  . . .  389 

James.  Ex  p.  (1880)  5  L.  R.  Ir.  139 794.  79S 

James  v.  Eve.  L.  R.  6  H.  L.  386  S9S 

Jasper  Liquor  Co..  Re  ( 1915)  23  D.  L.  R.  894 158 

Jeaffreson.  Ex  p.  (1871)  11  Eq.  109 783 

Jefferson  v.  Pacific  Coast  Co.  Mines.  Ltd.  (1916)  81  D.  L.  R.  567.  367 

Jenkins  v.  Wllcock  (1862)  11  C.  P.  506 547 

Jenner's  Case  (1876)   17  Ch.  D.  132  445 

Jennett  v.  Sinclair  (1876)  10  N.  S.  392 128 

Johannesburg  Co.  [18911  1  Ch.  110 798 

Johannesburg  Qc\A  Trust  Co.,  Re  (1892)  1  Ch.  583 752 

John  Deere  Plow  Co.  v.  Wharton  (1914)  18  D.  L.  R.  853:  (1915) 

A.  C.  320;  84  L.  J.  P.  C.  64 25.  26,  97 

John  Deere  Plow  C^.  v.  Wharton  (1915)  A.  C.  330 399 

John  Palmer  Co.  v.  Palmer-Mcl^llan  (1917)  37  D.  L.  R.  201... 60.  62 

Johnson  v.  Hope.  17  A.  R.  10 841.  842 

Johnson  v.  Johnson  (1913)  14  D.  L.  R.  756 189.  190 

Johnson  v.  Lyttle's  Iron  Agency  (1877)  5  Ch.  D.  687 283.  299 

Johnson  ▼.  Roche  (1916)  24  D.  L.  R.  305.  reversed  53  S.  C.  R. 

18  339 

Johnson  V.  Russian  Spratts'  Patent  (1898)  2  Ch.  149  364 

Johnston  v.  Carlln  (1914)  20  B.  C.  R.  520 480 

Johnston  v.  Chestergate  (1915)  84  L.  J.  Ch.  914 548 

Johnston  v.  Consumers  Gas  Co.  (1895)  27  O.  R.  9  524 

Johnston  snd  Toronto  Foundry  Co.  v.  Consumers'  Gas  Ck>.  (1898) 

A.  C.  447    551 

Johnston  v.  Ewart  (1907)  31  Que.  fi.  C.  338 201.  741 

Johnston  v.  Hamilton.  13  U.  C.  R.  211   147 

Johnston  v.  Thompson  (1914)  15  D.  L.  R.  546 522 

Johnston  v.  Wade  (1908)  17  O.  L.  R.  372. .  .362.  369.  376.  390.  392. 

396.  397.  441.  450 

Joint  Stock  Coal  Co..  Re  (1869)  L.  R.  8  Eq.  146 686 

Joint  Stock  Discount  v.  Brown  (1869)  L.  R.  8  Eq.  381 86.  218.  467 

Jones.  D.  A.  Co..  Re  (1891-2)  19  A.  R.  63  858 

Jonas.  In  re;  Clegg  v.  Ellison  (1898)  2  Ch.  88 69 

Jonea  ▼.  Kinney.  11  S.  C.  R.  708 842 

Jones  ▼.  Miller  (1893)  24  O.  R.  268 166.  164 

Jones  V.  Montreal  Cotton  Co..  24  L.  C.  J.  108.  1  L.  N.  450 157 

Jones.  Lloyd  ft  Co..  Re  (1889)  41  Ch.  D.  159 796 

Jones  and  Moore  Electric  (1908-9)  18  Man.  L.  R.  549 109.  543.  811 

Jones  V.  Municipality  of  Albert  (1881 )  21  N.  B.  200 382 

Jones  T.  North  Vancouver,  etc..  Co.  (1910)  A.  C.  317 288 

Jonea  Pacaya  Rubber  (1911 )  1  K.  B.  456  29S 

Jones  T.  Victoria  Graving  Dock  Co.  (1877)  2  Q.  B.  D.  314 132 

Joseph  V.  Morton  (1916)  26  D.  L.  R.  433  821 

Joahua  Stubbs.  Ltd..  In  re  (1891)  1  Ch.  D.  476 411.  828 

Journal  Printing  Co.  v.  McLean  (1894)  25  O.  R.  609 649 


Xliv  .     TABLE  OF  CASES. 


K. 
Kal — Kra  GAGE 

Kalus  V.  Hergert  (1875)  1  A.  R.  75 838,  842 

Karberg's  Case  (1892)  3  Ch.  1 196,  197,  790 

Karr  v.  South  Side  Lumber  Co.  (1916)  28  D.  L.  R.  739 420 

Kaye  v.  Croydon  (1898)  1  Ch.  358  476,  517 

Kearns  Ink,  etc.,  Co.,  Anglin,  J.  (1907),  unreported 692 

Keating  v.  Graham  (1894)  26  O.  R.  361 739 

Kellock  V.  Enthoven  (1874)  L.  R.  9  Q.  B.  241 339 

Kelly's  Case  (1884)  7  O.  R.  204;  12  A.  R.  486 785,  787 

Kelly  V.  Electrical  (1908)   16  0.  L.  R.  232  

457,  458,  459,  461,  482,  492,  529 

Kelner  v.  Baxter  (1866-7)  L.  R.  2  C.  P.  174  119 

Kendall  v.  Webster  (1909-10)  15  B.  C.  R.  268 774 

Kennedy,  Re,  36  U.  C.  R.  464  809 

Kennedy  v.  Acadia  Pulp   and   Paper  Mills  Company,   Limited, 

(1905)  38  N.  S.  R.  291 193,  435 

Kent's  Case  (1888)  39  Ch.  D.  259  796 

Kent  Coal  Fields  Syndicate,  In  re  (1898)  1  Q.  B.  754 534 

Kent  V.  Blandy  &  Provost  (1896)  19  Q.  R.  (ST  C.)  255 765 

Kent  V.  Communaut6  des  Soeurs  de  la  Providence  (1903)  A.  C. 

220 731,  758,  764,  767,  873 

Kent  V.  Community  (1901)  Q.  R.  19  S.  C.  556 765 

Kent  V.  Freehold  (1867)  L.  R.  4  Eq.  588  790 

Kent  V.  Freehold  Land  Co.  (1868)  L.  R.  3  Ch.  493 787 

Kentmere,  In  re  Sailing  Ship  (1897)  W.  W.  58 701 

Keptigalla  Rubber  Estates  v.  National  Bank  of  India  (1909)   2 

K.  B.  1010    145 

Kettle  River  Mines  v.  Bleasdell  (1900)  7  B.  C.  R.  507 8,  158 

Keyes  v.  Hanington  (1913)  13  D.  L.  R.  139  769,  833 

Kharaskhoma  Exploring  Syndicate,  In  re  (1897)  2  Ch.  451.  .793,  795 

Kiely  v.  Kiely  (1878-9)  3  A.  R.  438 444,  455 

Kiely  v.  Smith  (1879)  27  Gr.  220  332,  447 

Kindsgrove  Steel  Co.  (1894)  W.  N.  25  818 

King's  Case  (1871)  L.  R.  6  Ch.  App.  196 171,  784 

King  V.  Beamish  (1916)  30  D.  L.  R.  116  122,  123 

King's  Cross  Industrial  Dwellings  Co.   (1870)  L.  R.  11  Eq.  149. 

710, 711 

Kingston  Arbitration,  Re  (1902)  3  0.  L.  R.  637 9 

Kingston  Cotton  Mills  Co.,  Re  (No.  2)   (1896)  2  Ch.  279  ....542,  866 

Kingston  Miller  v.  Thomas  Kingston  (1912)  1  Ch.  575  61 

Kingston  Street  Ry.  v.  Foster  (1886)  44  U.  C.  R.  552 249 

Kinney  v.  Plunkett  (1894)  26  N.  S.  R.  158  303 

Klnver  v.  Phoenix  Lodge,  I.  O.  O.  F.  (1885)  7  O.  R.  377 550 

Kipling  v.  Todd  (1878)  3  C.  P.  D.  350  75 

Kirby's  Case  (1882)  46  L.  T.  682  794 

Kirby  v.  Rathbun,  32  O.  R.  9 840,  841 

Klrkpatrick  v.  Cornwall  Electric  Ry.  (1901)  2  O.  L.  R.  113 107 

Kitchlng  v.  Hicks  (1884)  6  0.  R.  739  396,  761 

Knowles  v.  Scott  (1891)  1  Ch.  717 759 

Kootenay  Brewing  Co.,  Re  (1896-99)  6  B.  C.  R.  112 703,  704,  707 

Kootenay  Brewing  Co..  Re  (1900)  7  B.  C.  R.  131 683 

Kootenay  Valley  Co.,  Ltd.,  Re  (1912)  3  D.  L.  R.  428 758 

Krasnapolsky  Co.,  Re  (1892)  3  Ch.  174  710 


TABU  OF  0A8BS.  iXw 

KrcsUoKer  v.  N«w  PaUsonla.  etc..  Co.  ( 1914 )  A.  C.  25 iO< 

KruKer  v.  Harwood  (1907)  16  Man.  L.  R.  4S3 2St,  141.  MS 

Kurtx  V.  Mcl^ttU  (19U8)   11  O.  W.  U.  437 740.  I7(,  t7l 

L. 

Lacsy  *  Co..  R«  (1877)  46  L.  J.  Ch.  660 717 

Lady  Bryan  Co..  In  re  (1870)  1  Sawy.  349 t 

Lady  Forrest  A  Co..  Ltd..  He  ( 1901)  1  Cb.  582 til 

Lafferre  v.  Banque  St.  Jean  (1911)  17  Rev.  Leg.  N.8.  428 7M 

Ladeur  v.  St.  Amour  (1909)  Q.  H.  18  K.  B.  400 7U 

Lacunas,  etc..  Co.  r.  Lagunas  Syndicate  (1899)  2  Ch.  292 

U,  471.  422 

Lacunas  Nitrate  v.  Schroeder  (1901)  85  L.  T.  22 419 

Lalng  V.  Taylor  (1876)  26  U.  C.  C.  P.  416 148 

Laing  Packing,  etc..  Co.  v.  Laing  (1904)  Q.  R.  25  S.  C.  344....     61 
Lake  Manufacturing,  etc..  Co.  Re  (1893)  9  M.  R.  342;  IS  C.  L. 

T.  81 720 

Lake  OnUrlo  Navigation  Co..  Re.  Davis's  Case  (1910)  20  O.  L.  R. 

191 242.  249.  280 

Lake  Ontario  Navigation  Co..  Re,  Hutchinson's  Case  (1909)  3 

O.  W.  R.  1037   493 

Lake   Superior   Native   Ck>pper   Ck>.,   Ltd.,   In   re.   Re  Plummer 

(1885)  9  O.  R.  277 743.  855 

Lake  Superior  Navigation  Co.  v.  Morrison  (1872)  22  U.  C.  C.  P. 

217 2,  240,  787 

Lake  Winnipeg,  etc..  Co.,  Re  (1891)  7  Man.  L.  R.  255  

682.  686,  688.  689.  703.  709.  715 
Lake  Winnipeg  Transportation  Co.,  Re,  Paulson's  Claim  (1891) 

7  Man.  R.  602   511,  741 

Lake  Winnipeg  TransportaUon  Co.  Re  (1892)  8  Man.  R.  463 824 

Lamb.  Re  (1866)  4  P.  R.  16 846 

Lamb.  William.  Mfg.  Co..  Re  (1900)  32  O.  R.  243 688 

Lambert  v.  Neuchatel  Asphalte  Co.  (1882)  30  W.  R.  914 537 

Laroontagne  v.  Oirard  (1911)  Q.  R.  39  S.  C.  179 61 

Lancashire  Cotton  Spinning  Co.  v.  Greatorex  (1866)  14  U  T.  290.  864 

Land  Credit  Co.  of  Ireland.  In  re.  4  Ch.  App.  288 188 

Land  Credit  Co.  of  Ireland  v.  Lord  Fermoy  (1870)  L.  R.  6  Ch. 

772 493 

Land  Credit  Co.  of  Ireland.  Weikersheim  A  Co.'s  Case  (1873)  L. 

R.  8  Ch.  831  *<8 

Ij»nd  Development  Association.  Re  (1892)  W.  N.  23 752 

Ijind  Registration  Act.  In  re  (1901-4)  10  B.  C.  R.  370 396 

Land  Shipping  Co..  Re  (1868)  18  L.  T.  786 786 

I^andowners  West  of  England,  etc..  R.  Co.  v.  Ashford  (1880)  16 

Ch.  D.  411    *72 

Lands  Allotment  Co..  In  re  (1894)  1  Ch.  616 38.  218.  496 

Lands  and  Homes  of  Canada.  Re.  Robertson's  Case   (1919)   44 

D.  L.  R.  S26  "^-  *^^ 

Langer's  Case  (1868)  87  L.  J.  Ch.  292 787 

Langerln  t.  The  Stadium  Co.  (19178)  19  Que.  P.  R.  246 697 

Langham  Skating  Rink  Co.  (1877)  6  Ch   D.  669  .704 

Langman  r.  Bath  Electric  Tramways  (1906)  I  Ch.  646 S4S 


Xlvi  TABLE  OF  CASES. 

Lan — ^Lin  page 

Langley  Mill  Steel,  etc.,  Co.  (1871)  L.  R.  12  Eq.  26 712 

Lapierre  v.  Banque  St.  Jean  (1911)  17  R.  L.  N.  S.  428 767 

Larking,  Re,  4  Ch.  566   813 

Larocque  v.  Beauchemin  (1897)  A.  C.  358   67,  165,  796 

Larue  v.  Dohan  (1915)  48  Que.  S.  C.  374  838,  843,  848 

Laurie  Engine  Co.,  Re,  7  Que.  P.  R.  431 773,  777 

Laurie  Engine  Co.,  Re  (1906)  8  Que.  P.  R.  59 777,  833 

Lavell  V.  Canadian  Mineral  Rubber  Co.  (1914)  14  D.  L.  R.  521... 

737,  738,  748 

Lawford  v.  Billericay   (1903)   1  K.  B.  772   125 

Lawless  v.  Anglo-Egyptian  Cotton  and  Oil  Co.   (1869)   L.  R.  4 

Q.  B.  262  520 

Lawlor  v.  Linden  (1876)  Ir.  R.  10  C.  L.  188  508 

Lawrence  v.  West  Somerset  Mineral  Railway  (1918)  2  Ch.  250.  425 

Lawson  v.  McGeoch,  22  O.  R.  474;  20  A.  R.  464 840,  842 

Laxon  &  Co.  (1892)   3  Ch.  555 12,  545 

Lazier  v.  McCullough  (1912-13)   6  Alta.  L.  R.  503 217 

Leadley  v.  Union  Stock  Yards  (1915)  8  O.  W.  N.  516 335 

Lebel  v.  Security  Life  Insurance  Co.  (1915)  47  Que.  S.  C.  238..  440 
Leduc  V.  Kensington  Land  Co.  (1900)  16  R.  J.'q.  213  (S.  C.) . . .  715 
Led  well  v.  Charlottetown  Light  &  Power  Co.  (1913)  13  E.  L.  R. 

225  130,  143 

Lee  V.  Friedman  (1910)  20  O.  L.  R.  49 507,  509,  511,  815 

Lee  V.  Neufchatel  Asphalt  Co.  (1889)  41  Ch.  D.  1 419,  424 

Lee  V.  Round  wood  Colliery  (1897)  1  Ch.  373  394 

Leeds  Estate,  Building  and  Investment  Co.  v.  Shepherd   (1887) 

36  Ch.  D.  787 : 424,  540,  541 

Leeling  v.  Insurance  Co.,  45  Barb.  510  432 

Leeds  &  Hanley  Theatres  of  Varieties  (1902)  2  Ch.  809 208, 

209,  210,  211,  479,  868 

Lefebvre  v.  Prouty  (1918)  54  Que.  S.  C.  490  182 

Leifchild's  Case  (1865)  L.  R.  1  Eq.  231 167 

Leifchild's  Case  (1865)  11  Jur.  (M.S.)  941 797 

Leighton  v.  B.  C.  Electric  Co.  (1914)  17  D.  L.  R.  117;   (1914)  18 

D.  L.  R.  505    : 96 

Leiser  v.  Popham  Bros.,  Ltd.  (1912)  6  D.  L.  R.  525 184 

Lenora  Mount  Sicker  Co.,  The,  In  re  (1900-3)  9  B.  C.  R.  471.. 

738,  743,  824,  833 

Leslie  v.  Canadian  Birkbeck  Co.  (1913)  10  D,  L.  R.  629 436 

Letheby,  Re  (1909)  1  Ch.  815 334 

Levi  &  Co.,  Ltd.,  In  re  (1919)  88  L.  J.  Ch.  233 749 

Levi  V.  Ayres   (1878)   3  App.  Cas.  842   339 

Levis  County  Ry.  v.  Fontaine  (1904)  Q.  R.  13  K.  B.  523.  .377,  304,  412 

Levita's  Case   (1867)   3  Ch.  App.  36   '. 241 

Levita's  Case  (1870)  L.  R.  5  Ch.  489 787 

Lewis  v.  Roberts  (1861)  11  C.  B.  N.  S.  p.  29 556 

Leys,  Re  (1911-12)  3  0.  W.  N.  464  433 

Licensed  Victuallers*  Association,  Re  (1889)  L.  R.  42  Ch.  D.  1, .     11 

Limehouse  Co.,  In  re,  Coates'  Case  (1874)  L.  R.  17  Eq.  169 795 

Lincoln  Paper  Mills  Co.  v.  St.  Catherines  R.  Co.  (1890)  19  O.  R. 

106 370 

Linde  Canadian  Refrigerator  Co.  v.  Saskatchewan  Creamery  Co. 

(1915)  51  S.  C.  R.  400  97 

Lindsay  v.  Imperial  Steel  and  Wire  Co.  (1910)  21  O.  L.  R.  875.  234 


TABLE  OP  CADWI.  xlvU 

LIB— Loa  rMt 

LlndMy- Walker  ▼.  WUion  (1916)  27  D.  L.  R.  SSS I4T 

Liquidator  of  the  Monarch  Oil  Co.  v.  Chapln  (1917)  17  D.  L.  R. 

772      2M.  7M 

Llabon  Steam  TramwaTi  Co..  R«  (1875)  W.  N.  S4 M4 

Uster  *  Co..  Henry.  Re  (1892)  2  Ch.  417  824 

Litchfield  T.  Saskatchewan,  etc..  Co.  (1907-8)  7  W.  L.  R.  47S..  4<l 
Llrerpool  Household  Stores  Ass'n,  Re  (1890)  69  L.  J.  Ch.  416.. 

484.  494 

Liverpool  Household  Stores  v.  Smith  (1887)  27  Ch.  D.  170 520 

LlTerpool  Marine  Credit  Co.  t.  Hunter  (1847)  L.  R.  4  Bq.  42; 

2  Ch.  479   24ft 

Liverpool   Temperance  Colonization   Society    (1890)    17   A.   R. 

879   202,204 

Uangennech  Coal  Co.,  In  re  (1887)  56  L.  T.  475 742 

Llewellyn  r.  Kaslntoe  Rubber  Estates  (1915)  84  L.  J.  C:h.  70 289 

Uoyd  T.  David  Lloyd  &  Co.  (1877)  6  Ch.  339 410.  411.  743,  825 

Uoyd  V.  Grace  Smith  A  Co.  (1912)  W.  N.  212  145 

Lloyd  Generale  Italiano,  Re  (1885)  29  Ch.  D.  219 695 

Lock  V.  Trotman  (1896)  A.  C.  461  291 

Locke*  Smith,  Ltd..  In  re  (1914)  1  Ch.  687 401 

London  and  Birmingham  Banking  Co.  (1865).  34  Beav.  332 222 

London  &  Birmingham  Flint  Glass  Co..  Re  (1859)  1  D.  F.  4  J. 

257  716 

London  ft  Bombay  6  M.  Bank,  Re.  L.  R.  1  Ch.  525 762 

London  ft  Caledonia  Co.,  Re  (1879)  11  Ch.  D.  140 697 

London  ft  Canadian  Loan  and  Agency  Co.  v.  Duggan  (1893)  A.  C. 

506 264.  340.  841 

London  ft  Canadian  Loan,  ftc,  Ck>.  v.  Graham  (1888)   16  O.  R. 

229  110 

London  Celluloid  Co..  In  re  (1888)  39  Ch.  D.  190 761.  798 

London  ft  Counties,  etc.,  Co.  v.  Brighton  (1915)  84  L.  J.  K.  B. 

991;    2  K.   B.   493    449 

London,  etc..  Hotel  Co.  (1892)  1  Ch.  639  808.  825,  824 

London  Fence  (No.  1).  Re  (1911)  21  Man.  R.  91 764.  874 

London  Founders'  Association  (1888)   20  Q.  B.  D.  574  334 

London,  etc..  Co.  v.  New  Mashonaland  Co.   (1891)  N.  W.  166..  469 

London  Flour  Co..  Re  (1868)  16  W.  R.  553 766 

London  Gas  Co.  v.  Campbell  (1856)  14  U.  C.  R.  143 288 

London  and  General  Bank  (No.  2).  In  re  (1897)  2  Ch.  673 

424,  497.  540.  541 

London  India  Rubber  Co.,  In  re  (1867-8)  5  Eq.  519  259.  835 

London  Life  Assurance  Co.  v.  Wright  (1880)  6  S.  C.  R.  466 125 

London  ft  Merc.  Discount  Co..  Re  (1865)  L.  R.  1  Eq.  277 622 

London  ft  Mediterranean  Banking  Co.,  Re  (1866)  15  W.  R.  33  . .  753 

London  Metallurgical  Co..  Re  (1895)  1  Ch.  758 724.  776 

London  Marine  Association.  Re  (1870)  L.  R.  8  Eq.  174 850 

London  and  New  York  Investment  Corporation,  In  re  (1895)  2 

Ch.  860    271 

London  ft  Northern  Bank.  McConnell's  Claim  (1901)  1  Ch.  728. 

449,  S02 
London  and  Northern  Steamship  Co.  v.  Farmer  (1914)  58  S   J. 

694  291 

London  ft  Paris  Banking  Corporation.  Re  (1874)  19  Bq.  444.691.  711 
London  Pressed  Hinge  Co..  In  re  ( 1905)  1  Ch.  576 4M 


Xlviii  TABLE  OF  CASES. 

Lon — ^Mao  page 

London  &  Provincial  Co.,  Re  (1877)  5  Cli.  D.  525  224 

London  &  Southern,  etc.,  Co.,  Re  (1885)  31  Ch.  D.  223 788 

London  &  Suburban  Bank  Co.,  Re  (1871)  19  W.  R.  950 727 

London,  etc.,  Ry.  Co.,  In  re  and  Township  of  E,  Wawanosh  (1875) 

36  U.  C.  Q.  B.  93   438 

London  Speaker  Printing  Co.,  Re  (1889)   16  A.  R.  508   

224,  227,  256,  784,  785,  786,  787 
London  Speaker,  In  re,  Pearce's  Case  (1889)  16  A.  R.  508.  .9,  683,  786 

London  Trust  Co,  v.  McKenzie  (1893)  62  L.  J.  Q.  B.  870 333 

London  &  Westminster  Wine  Co.  (1863)  12  W.  R.  6 692 

London  Wharflng  &  Warehousing  Co.  (1865)  35  Beav.  37 711 

London  Windsor  Co.  [1892]  1  Ch.  639 809 

Londonderry  Ry.  Co.,  Re  (1849)  13  Q.  B.  998 290 

Long  -v.  Guelph  Lumber  Co.  (1880)  31  U.  C.  C.  P.  129 257 

Long  V.  Hancock  (1885)  12  S.  C.  R.  532 370 

Long  V.  Hancock,  12  A.  R.  137  841 

Longendale  Cotton  Spinning  Co.,  Re  (1878)  8  Ch.  D.  150. .  .409,  743,  825 

Loog,  Limited,  Hermann,  In  re  (1887)  36  Ch.  D.  502 742 

Looker  v.  Wrigley  (1882)  9  Q.  B.  D.  397  . . . . .-. 102 

Lord  V.  Canadian  Last  Block  Co.  (1917)  51  Que.  S.  C.  499 359 

Lorsch  &  Co.  v.  Shamrock  Consolidated  (1917)  39  O.  L.  R,  315; 

36  D.  L.  R.  557   312,  617,  655 

Lowe's  Case  (1870)  L.  R.  9  Eq.  589 783 

Lowndes  v.  Garnett  (1864)  33  L.  J.  Ch.  418 360 

Lubbock  V.  British  Bank  of  South  America  (1892)  2  Ch.  198  ...  421 
Lucas  V.  North  Vancouver   (1913)  12  D.  L.  R.  802;  18  B.  C.  R. 

239 446 

Ludlow  Corporation  v.  Charlton  (1840)  6  M.  &  W.  815 126 

Lundy  Granite  Co.,  Re  (1872)  26  L.  T.  N.  S.  673 501 

Lundy  Granit«  Co.,   In  re.  Ex  p.  Heaven    (1871)    L.  R.   6   Ch. 

462 748,  749 

Lyden  v.  Magee  (1888)  16  0.  R.  105 548 

Lydney  and  Wigpool  Co.  v.  Bird  (1886)  33  Ch.  D.  93 205 

Lynch  v.  William  Richardes  Co.  (1905-8)  38  N.  B.  R.  160 96 

Lynde  v.  Anglo^Italian  Hemp  Spinning  Company  "(1896)   1  Ch. 

178 197 

Lyster's  Case  (1867)  L.  R.  4  Eq.  233 ; 490 

M. 

MacArthur  v.  Town  of  Portage  la  Prairie  (1893)  9  M.  R.  588  ...   370 

MacBride  v.  Lindsay,  9  Hare  573 78 

Macdonald  v.  Bank  of  Vancouver  (1916)  25  D.  L.  R.  567 313,  317 

Macdonald  v,  Drake   (1906)   16  Man.  L.  R.  220 

446,  460,  461,  495,  507,  512 

Macdonald  v.  Godson  (1916)  31  D.  L.  R.  363 501 

Macdonald  v.  Mail  Printing  Co.  (1876)  6  P.  R.  309 322,  335 

MacDonald  v.  McBeth,  11  U.  C.  C.  P.  224,  228 442 

Macdonald  v.  Montreal  and  New  York  Ry.  Co.  (1856)  6  L.  C.  R. 

232 335 

Macdonald,  Sons  &  Co.  [1894]  1  Ch.  89  789 

Macdougall  v.  Gardiner  (1875)  L.  R.  10  Ch.  606 .456,  514 

Macdougall  v.  Gardiner  (1876)  1  Ch.  D.  13 367 

Macdougall  v.  Montreal  Warehousing  Co.  (1880)  3  L.  N.  64 108 


TABLE  OP  OASia.  xllx 

'Mmr  rAOB 

Maek't  Claim  (1900)  W.  N.  114  440 

Bimckay  v.  Commercial  Bank  of  Now  Brunawlck   (1874)   L.  R. 

6  P,  C.  S94  141 

Blaekeiulo  v.  Maple  Mountain  Co.  (1910)  20  0.  L.  R.  170 492.  504 

Mackenzie  v.  Maple  MounUln  Co.  (1910)  20  O.  L.  R.  615 491.  504 

Hackensle  t.  Monarch  Life  (1911)  45  8.  C.  R.  232;    (1918)   15 

D.  L.  R.  695    142 

Mackenzie  v.  Montreal  and  Ottawa  Ry.  (1877)  27  U.  C.  C.  P.  224.  377 
Mackenzie  v.  Montreal  and  Ottawa  Ry.  (1878)  29  U.  C.  C.  P.  333.  40S 
Mackereth  v.  Wlgan  Coal  and   Iron  Co.    (1916)   2  Cb.  293;   85 

L.  J.  Ch  601 325 

MacLeay  v.  Talt  (1906)  A.  C.  24 182.  194 

Mackley'B  Case  (1875)  1  Ch.  D.  247 224 

MackUn  v.  DowUng  (1890)  19  O.  R.  441 694 

Maclaren  v.  Plsken  (1881 )  28  Gr.  354 488 

Madaren  v.  Stalnton  ( 1861 )  3  D.  F.  A  J.  202 433 

Madden  v.  Cox  (1880)  5  A.  R.  473 496 

Madden  v.  Dimond  (1904-7)  12  B.  C.  R.  80 469.  470.  476.  488 

Madras  Irrigation  Co.,  Re  (1883)  23  Ch.  D.  252 766 

Biadrid  Bank  v.  Kelly  (1869)  L.  R.  6  Eq.  442 728 

Madrid  and  Valencia  Ry.  Co.,  Re  (1849)  3  Dom.  &  Sm.  127 711 

Magog  Textile  &  Paint  Co.  v.  Price  (1887)  14  S.  C.  R.  664  ..224,  786 

aiahoney  v.  East  Holyford  (1875)  L.  R.  7  H.  L.  869  

66.  102,  138,  139.  439.  460,  461 
Major  Hill  Taxlcab  Co.,  Re  t.  City  of  Ottawa  (1915)  7  O.  W.  N. 

747 99 

Maklns  t.  Percy  Ibbotson  ft  Sons  (1891)  1  Ch.  133 417 

Malam  v.  Hitchens  (1894)  3  Ch.  578 432 

Mallory's  Case  (1902)  3  O.  L.  R.  552 !..246.  249 

Manchester  v.  Milford  (1880)  14  Ch.  D.  645  416 

Manchester    &    London    Life    Assurance,    etc.,    Association,    Re 

(1870)  L.  R.  9  Eq.  643 692 

Manes  Tailoring  Co.,  In  re,  Crawford's  Case  (1909)  18  O.  L.  R. 

572   866.  868 

Manes  Tailoring  Co.  v.  WiUson  (1907)  14  O.  L.  R.  89   

234,  250,  253.  257,  436.  443,  451.  452 

Mangles  v.  Dixon  (1852)  3  H.  L.  C.  702  888 

Manitoba  Commission  Co.  (191112)  22  Man.  L.  R.  268 859 

Manitoba  Commission  Co..  Re  (1911-2)  19  W.  L.  R.  893 701 

Manitoba  Commission  Co..  Re   (1912)   2  D.  L.  R.  1   

483.  686.  687.  707,  708.  725 
Manitoba  Commission  Co.,  J^td..  In  re  (1913)  9  D.  L.  R.  436.  .716.  718 

Manitoba  Milling  Co..  Re  (1891)  8  M.  R.  426 721 

Maple  Leaf  Dairy  Co..  Re  (1901 )  2  O.  L.  R.  590 718 

Marchant  v.  Morton  ( 1901 )  2  K.  B.  832 228 

Marcotte  v.  Turcot  (1901-2)  4  Q.  P.  R.  342 788 

Marine  Investment  Co.  (1873)  8  Ch.  702 729 

Marine  Mansions  Co..  Re  (1867)  L.  R.  4  Eq.  601 769 

Maritime  Bank  v.  Robinson  (1866-7)  26  N.  B.  R.  297 848 

Maritime  Bank  v.  Troop  (1887-8)  16  S.  C.  R.  456 801.  818.  820 

Maritime  Bank  v.  Receiver  General  (1892)  A.  C.  437 809 

Maritime  Trust  Co.  v.  Alcock  (1916)  22  B.  C.  R.  399 804 

D.C.A.— « 


1 


TABLE  OF  CASES. 


Mar — SIcO  page 

Maritime  Trust  Co.,  Ltd.,&  Burns,  Re  (1916)  26  D.  L.  R.  442...  859 

Maritime  "Wrapper  Co.,  Re  (1899-02)  35  W.  B.  R.  682 705,  706 

Markle  v.  Ross  (1889)  13  P.  R.  135  752,  851 

Marlborougti  Club,  Re  (1868)  L.  R.  5  Eq.  365 802 

Marlborougli  Club  Co.,  In  re;  Ex  parte  Percival   (1868)  L.  R.  6 

Eq.   519    725 

Marmora  Foundry  v.  Jackson  (1842)  U.  C.  R.  509 298 

Marmor,  Ltd.  v.  Alexander  (1908)  S.  C.  78 462 

Marquis  of  Bute's  Case  (1892)  2  Ch.  100 ; 495,  869 

Marsden  v.  Minnekahda  Land  Co.  (1918)  40  D.  L,  R.  76 719,  851 

Marseilles  Extension  Co.,  Re  (1867)  L.  R.  4  Eq.  692  756 

Marsh  v.  Sweeny,  15  N.  B.  2,  Pugsley  454 842 

Marshall,  Ex  p.,  7  Ch.  324  801 

Marshall  v.  School  Trustees  of  Kitley  (1855)  4  C.  P.  373 122 

Martin  v.  Gibson  (1908)  15  O.  L.  R.  623 233,  269,  470 

Martin  International  Trap  Rock  Co.,  Re  (1915)  8  0.  W.  N.  599. 

410,  411,  744 

Marzettl's  Case,  28  W.  R.  541 495 

Masbach  v.  Anderson  (1877)  26  W.  R.  100  . . .-. 727 

Maskelyne  v.  British  Typewriter  (1898)  1  Ch.  133 411,  413 

Masonic  &  (General  Life  Assurance  Co.,Re  (1885),  32  Ch.  D.  373.  714 
Masonic  &  General  Life,  etc.,  Co.  v.  Sharp  (1892)  1  Ch.  154  .  .467,  870 

Massawippi  Valley  Ry.  Co.  v.  Walker  (1871)  3  R.  L.  450 69,  286 

Massey,  In  re  (1870T  L.  R.  9  Eq.  367 723,  776 

Masson  v.  McGowan,  2  L.  C.  L.  J.  37 838 

Mathers  v.  Lynch  (1867)  27  U.  C.  R.  244 838 

Mathers  v.  Royal  Bank  of  Canada   (1913)   29  O.  L.  R.  141;   14 

D.  L.  R.  27  317,  341,  342 

Matheson  Bros.  &  Co.,  Re  (1884)  27  Ch.  D.  225 695 

Matlock,  etc.,  Co.,  In  re,  Maynard's  Case  (1874)  L.  R.  9  Ch.  60..  797 

Matlock  Old  Bath  Hydropathic  Co.,  Re  (1873)  29  L.  T.  441 797 

Matthew  Guy,  etc.,  Co.,  Re  (1912)  26  O.  L.  R.  377;  4  D.  L.  R.  764.  504 
Matthew   Guy   Carriage   and    Automobile,    Re,    Thomas's   Case 

(1911-2)  3  O.  W.  N.  902;  1  D.  L.  R.  642 109,  304 

Matthew  Guy  Carriage  and  Automobile  Co.,  Re  (1912)   5  D.  L. 

R.   393    852 

Matthews  v.  Great  Northern  Railway  Co.    (1859)   28  L.  J.  Ch. 

375 432 

Maude,  Ex  parte  [1871]  6  Ch.  51  835 

Maudslay  Sons  &  Field,  Re  (1900)  1  Ch.  602 365,  366.  416 

Maund  v.  Monmouthshire  Canal  (1842)  4  M.  &  G.  452 149 

Maynard  v".  Gamble  (1863)  13  C.  P.  56  123 

Maynard's  Limited,  In  re  [1898]  1  Ch.  515  793 

Mayor  of  Colchester  v.  Brooke  (1845)  7  Q.  B.  385 546 

Mayor  of  Colchester  v.  Louten  (1813)  1  V.  &  B.  226 515 

Maxwell's  Case  (1874)  L.  R.  20  Eq.  585  805 

McCallam  v.  Sun,  etc.,  Co.,  (1902)  1  O.  W.  R.  226 198 

McCann  Knox  Milling  Co.,  Re  (1909-10)  1  O.  W.  N.  579 769 

McCarter  v.  York  County  Loan  (1901)  14  O.  L.  R.  420 732,  760 

McCarthy,  J.  &  Sons,  Re  (1916-7)  38  O.  L.  R.  3;  32  D.  L.  R.  441 

(App.  Div.)    736,  739,  741,  742,  852,  854,  874,  876 

McClure  v.  Langley  (1916)  10  O.  W.  N.  32 484 

McCollin  V.  Gilpin  (1880)  5  Q.  B.  D.  390 466 

McConnell  v.  Wright  (1903)  1  Ch.  546 189 


TABLE  OF  OAMM,  U 

M«0— Mar  fj^m 

MeCord's  C«m  ( 1891 )  21  O.  It.  264  BM 

McCraken  v.  Mclntyre  (1878)  1  8.  C.  R.  479 168.  181.  Ut.  717 

McCurdy  v.  Oak  Tlr«.  etc..  Co.  (1919)  44  O.  L.  R.  671. . .  .288.  688.  U7 

McDIarmId  v.  Hughes  ( 1888)  16  O.  R.  670 110 

McDonald  and  Noxon.  He  16  0.  R.  368 6 

McDonald  v.  Great  Western  Hy.  Co..  21  U.  C.  R.  228 878 

McDonald  v.  Upper  Canada  Mining  Co.  (1868)  15  Or.  179 128 

McDougall  V.  Lindsay  Paper  Mill  Co.  (1888)  10  P.  R.  247 867 

MeEdwards  v.  Ogllvle  ( 1K87 )  4  Man.  L.  U.  1 131,  867 

MoEwan    v.    London    and    Bombay    and    Mediterranean    Bank 

(1866).  W.  N.  407   748 

MoEwen's  Case  (1871 )  L.  R.  6  Ch.  582 801 

MeFarland  v.  Bank  of  Montreal  (1911)  A.  C.  96 48S 

McParlane  v.  McDonald  (1874)  21  Gr.  319 887 

MeGee  v.  Rosetown  Electric  Co.  (1917-8)  11  Sask.  R.  68 144 

McOllI  Chair  Co..  Re  (1912)  5  D.  L.  R.  393 851,  861 

MoGUI  Chair  Co.  (Munro's  Case)    (1912)   26  O.  L.  R.  2M 

109,  161.  234,  303,  304,  SOS 

McGregor  y.  Currle  ( 1876)  26  U.  C.  C.  P.  55 162 

McGregor  v.  Currle  (1914)   31  O.  L.  R.  261,  affirmed  by  Privy 

Council,  Dec.  14.  1915   337 

McHugh  V.  Union  Bank  of  Canada  (1913)  A.  C.  299 108 

Mcintosh  V.  Commissioners,  etc..  of  Halifax   (1888)   20  N.  S.  R. 

430 124 

McKain  v.  Canadian  Birkbeck  (1904)  7  O.  L.  R.  241 324.  327,  367 

McKay's  Case  (1876)  2  Ch.  D.  1 802 

McKay  v.   L'Associatlon   Colonlale  de   Construction    (1884)    13 

R.  L.  383  (S.  C.)    686 

McKay  v.  City  of  Toronto  (1917)  39  O.  L.  R.  34;    (1918)  43  O. 

L.  R.  263;  (1919)  88  L.  J.  P.  C.  204 121.  122,  128 

McKewan's  Case  (1877)  6  Ch.  D.  447 799.  806 

McKInnon  v.  Doran  (1915)  34  O.  L.  R.  403;    (1915-16)  36  L.  R. 

349;   (1916)  53  S.  C.  R.  609 384.  385.  386 

MoKnlght  V.  Van  SIckler  (1915)  51  S.  C.  R.  374.128,  137.  139.  140.  141 

McLaren  v.  Fisken  (1881)  28  Gr.  352  443.  488 

McLean  v.  Allen  (1890)  14  P.  R.  84 746 

McLean  v.  Brantford  (1858)  16  U.  C.  R.  347 122.  127 

McLean.  Stinson  &  Brodle.  Ltd..  Re  (1910)  2  O.  W.  N.  294 706 

McMillan  v.  Le  Rol  (1906)  1  Ch.  331 530 

McMurrlch  v.  Bondhead  Harbor   (1852)   9  U.  C.  Q.  B.  333 

324.  335.  336 

McNabb  v.  Oppenheimer  (1885)  11  P.  R.  214 728 

McNeil  V.  Pultx  (1907  38  S.  C.  R.  198  213.  388 

McSherry  v.  (Commissioners  of  the  Cobourg  Town  Trust  (1880) 

45  U.  C.  R.  250  561 

McWhIrter  t.  Thome.  19  C.  P.  802 843.  844 

Medical  Battery  Co.,  Re  (1894)  1  Ch.  444 704 

Mege  4k  Anglers'  Case  (1875)  W.  N.  208  793 

Malboume  Brewery,  In  re.  1  Ch.  453  408 

Melson.  Alfred.  Ltd..  In  re  (1906)  1  Ch.  841  717 

Memphis  A  Charleston  R.  Co.  v.  Woods.  16  Am.  St.  81  524 

Menier  v.  Hooper's  Telegraph  Works  (1874)  L.  R.  9  Ch.  350.524.  627 

Men's  Wear.  Ltd..  Re  (1915)  22  D.  L.  H.  530 752 

Mercantile  Bank  of  Australia.  Re  (1892)  2  Ch.  204  696 


lii  TABLE  OF  CASES. 

Mer — Mod  PAGE 

Mercantile,  etc.,  Co.  v.  River  Plate  Co.  (1892)  2  Ch.  303 365,  381 

.  Mercantile  Investment  &  General  Trust  Co.  v.  River  Plate  (1894) 

1  Ch.  578    417 

Merchant    Banking    Co.    v.    The   Merchants    Joint   .Stock    Bank 

(1878)  9  Ch.  D.  560 61 

Merchants  Bank  v.  Hancock  (1883)  6  O.  R.  285 367,  369,  483,  485 

Merchants  Bank  v.  Roche  Coal  Co.  (1892-3)  3  Terr.  L.  R.  463...  746 

Merchants  Bank  of  Halifax  v.  Gillespie  (1885)  10  S.  C.  R.  312  . .  696 

Merchants  Life,  Re  (1901)  1  D.  L.  R.  256 886 

Merchants  Life  Assn.  of  Toronto,  In  re,  Hoover's  Claim  (1902) 

.     22  Occ.  N.  21 821 

Meriden  Britannia  Co.,  The  v.  Braden  (1894)  21  A.  R,  352 839 

Merritt  v.  Copper  Crown  (1903-4)  36  N.  S.  R.  383 534,  557 

Mersey  Dock  Trustees  v.  Gibb  (1865)  L.  R.  1  H.  L.  93 149 

Mersey  Steel  and  Iron  Co.  v.  Naylor  (1884)  9  App.  Cas.  434 733 

Mersey  Steel  and  Iron  So.  v.  Naylor  (1882)  9  Q.  B.  D.  648 768 

Metal  Constituents,  Limited,  In  re  (1902)  1  Ch.  707 204,  225 

Metropolitan  Bank  v.  Vivian  (1900)  2  Ch.  654 393 

Metropolitan     Coal     Consumers'     Associatioif     v.     Scrimgeour 

(1895)   2  Q.  B.  604  155 

Metropolitan  Fire  Insurance  Co.,  Wallace's  Case    (1900)    2  Ch. 

671 236 

Metropolitan  Mortgage  &  Savings  Co.,  Re   (1915)    7  W.  W.  R. 

1204 398 

Metropolitan  Railway  Warehousing  Co.  (1867)  15  W.  R.  1121  ...  720 

Metropolitan  Theatres,  Ltd.,  Re  (1919)  16  0.  W.  N.  241 429 

Meyers  v.  Cain  (1905)  6  O.  W.  R.  834 472,  480 

Meyers  v.  Lucknow,  etc.,  Co.  (1905)  6  0.  W.  R.  291 269,  334 

Mexican  Santa  Barbara  Mining  Co.,  Ex  p.  (1890)  34  Sol.  J.  269. .  714 

Michie  v.  Erie  &  Huron  Ry.  Co.  (1876)  26  U.  C.  C.  P.  566 437,  438 

Michigan  Central  Ry.  Co.  v.  Wealleans  (1894)  24  S.  C.  R.  309 105 

Michigan  Trust  Co.  v.  Canadian  Puget  Sound  Lumber  Co.  (1918) 

3  W.  W.  R.  273  877 

Middleton  v.  Scott  (1902)  4  0.  L.  R.  459  402 

Midland  Express,  In  re  (1914)  1  Ch.  41 404 

Migotti's  Case  (1867)  L.  R.  4  Eq.  238 ! 224 

Milan  Tramways  Co.,  In  re,  Ex  parte  Theys  (1882)  22  Ch.  D.  122.  818 

Milburn  v.  Wilson  (1901)  31  S.  C.  R.  481 217 

Miles  V.  Bough  (1842)  3  Q.  B.  845 .287.  288 

Miller's  Dale,  etc.,  Co.,  Re  (1886)  31  Ch.  D.  211 788.  789 

Mills  V.  Northern  Railway  of  Buenos  Ayres  Co.  (1870)  5  Ch.  621.  419 

Miln  V.  Arizona  Copper  (1899)  36  Sc.  L.  R.  741 258 

Milot  V.  Perrault,  C.  R.  (1886)  12  Que.  L.  R.  193 454,  457 

Milward  v.  Thatcher  (1787)  2  T.  R.  81 449 

Mimico  Sewer  Pipe  Co.,  Re  (1895)  26  0.  R.  289 474,  819 

Minister  of  Railways  and  Canals  v.  Quebec  Southern  (1908-9)  12 

Can.  Ex.  Ct.  Rep.  153   440 

Miquelon  v.  Vilandre  (1914)  16  D.  L.  R.  316 814,  816 

Mitchell's  Case  (1870)  L.  R.  5  Ch.  400 801 

Mitchell's  Case.  Alex.  (1879)  4  App.  Cas.  548 323 

•Mitchell's  Case,  Nelson  (1879)  4  App.  Cas.  624 328 

Modern  Bedstead  v.  Tobin  (1908)  12  O.  W.  R.  22 223,  225 

Modern  House,  etc,  Co..  Re  Goudy's  Case  (1913)  28  O.  L.  R.  237; 

(1913)  29  0.  L.  R.  266  156 


TABLE  OF  CASI8.  lui 

Mod  -^  Mo  r  PA4B 

Modstock  Co.  V.  Harris  ( 1884-1907)  40  N.  8.  R.  3S0 44T.  4M 

MoUuer  v.  La  Cie  de  Pulpe  (1887)  8  M.  L.  R.  (S.  C.)  S7S 7t7 

MolBons  Bank  v.  Halter,  18  8.  C.  R.  88 841 

Mo!sons  Bank  v.  Stoddart.  S.  C.  (1890)  M.  L.  R.  6  8.  C.  17 170 

Monarch  Bank.  Ke  (unreported.  May  29.  1908)   697 

Monarch  Bank.  He  (1910)  18  O.  W.  R.  743.  2  0.  W.  N.  788 855 

Monarch  Bank.  Re  (1910)  22  O.  L.  R.  516 440.  495,  867.  869,  870 

Monarch  Bank.  Re  (1914)  32  O.  L.  R.  207 5,  67,  440,  684. 

780.  782,  784,  786.  804.  835.  852 
Monarch    Bank   of    Canada,    Murphy's   Caae,    June    17tb.    1919 

( unreported,  Brodeur,  J. )   856 

Monarch  Bank.  Re.  Murphy's  Case   (1918-19)   45  O.  L.  R.  412. 

affirmed  sub  noni.;   Murphy  v.  Clarkson.  1920,  17  O.  W.  N. 

295 240.  246 

Monarch  Ins.  Co.,  In  re.  Oorrlssen's  Case  (1873)  L.  R.  8  Cb.  507. .  734 
Monarch  Life  v.  Brophy  (1907)  14  O.  L.  R.  1  .  .246,  247,  439.  440,  486 

Monarch  Life,  etc.,  Co.  v.  Mackenzie  (1911)  15  D.  L.  R.  695 158 

Monolithic  Bldg.  Co.,  In  re  (1915)  84  L.  J.  Ch.  441;  1915  1  Ch. 

643 898 

Mont  de  Pi6t6  of  England  (1892)  W.  N.  166 725 

Montagu's  Case  (1888)  W.  N.  137 787 

Montgomery  v.  Mitchell  (1907)  18  Man.  L.  R.  37 824,  827 

Montgomery  v.  Mitchell  (1908)  7  W.  L.  R.  518 324,  367 

Montgomery  v.  Wrights,  Ltd.  (1916-17)  38  O.  L.  R.  335 320 

Montgomery  Ship  Collision   Doors   Syndicate    (1903)    72  L.  J. 

Ch.  624    714 

Montreal  City  Bank  v.  Corporation  of  Perth.  32  U.  C.  C.  P.  18  ...  378 

Montreal  City  Club.  Re  (1895)  8  R.  J.  Q.  (S.  C.)  527 682,  697 

Montreal  Cold  Storage  and  Freezing  Co..  Ltd.   (1901-2)  4  Que. 

P.  R.  294   83$ 

Montreal  Cold  Storage,  etc.,  Co.,  Mullin's  Claim  (1901-2)  4  Q.  P. 

R.  340    821 

Montreal  Lithographing  Co.  v.  Sabiston  (1899)  A.  C.  610 61 

Montreal  Mining  Co.  v.  Cuthbertson  (1852)  9  U.  C.  Q.  B.  78 293 

Montreal  Public  Service  Corporation  v.  Champagne   (1917)   33 

D.  L.  R.  49  143.  485.  487 

Montreal  and  St.  Lawrence,  etc..  Co.  v.  Robert  (1906)  A.  C.  196. 

368.  489,  681 

Montreal  Street  Railway  Co.  v.  Ritchie.  16  S.  C.  R.  622 651 

Montreal  Telegraph  Co.  v.  Law  (1883)  27  L.  C.  Jurist  257 105 

Moody  V.  Canadian  Bank  of  Commerce  (1891)  14  P.  R.  258 817 

Moor  V.  Anglo-Italian  Bank  (1878-9)  10  Cb.  D.  681  714.  824 

Moore.  Sir  John,  Gold  Mining  Co.  (1879)  12  Cb.  D.  826 766 

Moore  Bros.  Co.,  In  re  (1899)  1  Cb.  627 226 

Moore  v.  Kirkland  (1856)  5  C.  P.  452 647 

Moore  v.  McLaren  (1862)  11  C.  P.  534  288.  823.  324 

Moore  v.  North  Western  Bank  (1891)  2  Cb.  599 320 

Moore  v.  OntaHo  Ins.  AssoclaUon  (1888)  16  O.  R.  269...  149.  216.  648 
Moore  and  the  Port  Bruce  Harbour  Co..  Re  (1857)  14  U.  C.  R. 

365 4M 

Morden  Woollen  MUIs  r.  Haeckels  (1908)  17  Man.  R.  657 

241.  284  292.  437.  446.  447.  463.  46f 
Morgan  v.  Bnindrett.  6  B.  A  Ad.  296  841 


liv  TABLE  OF  CASES. 

Mor — Nat  PAGE 

Morin  &  Bilodeau  (1898)  Q.  R.  8  Q.  B.  330 772,  773 

Morlock  &  Cllne  (1911)  23  O.  L.  R.  165  814,  815 

Morison  v.  Thompson  (1874)  L.  R.  9  Q.  B.  480 476 

Morris  v.  Union  Bank  (1901)  31  S.  C.  R.  594 156,  784 

Morrisburgli  &  Ottawa  v.  O'Connor  (1913)  34  0.  L.  R.  161 

200,  230,  241,  637 

Morrison  v.  Chicago  &  N.  W.  Granaries  (1898)  1  Ch.  263 405 

Morrison  v.  Trustees,  etc.  (1899)  68  L.  J.  Ch.  11 296,  297 

Morrison  v.  Water  (1892)  19  A.  R.  6'22  774 

Morrison,  Jones  &  Taylor,  In  re  (1914)  1  Ch.  50 392 

Morrow  v.  Peterborough  Water  Co.  (1901)  4  O.  L.  R.  324 259,  835 

Morton  v.  Cowan  (1894)  25  O.  R.  529   320,  335 

Moseley  v.  Koffyfontein  (1904)  2  Ch.  108   158,  379 

Moss  Steamship  Co.  v.  Whinney  (1912)  A.  C.  254 414,  415 

Mother  Lode  Consolidated  v.  Hill  (1903)  19  T.  L.  R.  341 280,  307 

Mott  V.  Bank  of  Nova  Scotia  (1887)  14  S.  C.  R.  650 698 

Mowat  V.  Dominion  Trust  Co.  (1914-15)  8  Sask.  L.  R.  404  .,. .  .871,  872 

Mowatt  V.  Castle  Steel  Co.  (1886)  34  Ch.  D.  58, 378 

Mozley  v.  Alston  (1847)  1  Ph.  790  524 

Muir  V.  Glasgow  Bank  (1879)  4  App.  Gas.  337 167 

Muirhead,  In  re  (1916)  2  Ch.  181;  85  L.  J.  Ch.  598 434 

Muldowan  v.  German-Canadian  Land  Co.   (1909)   19  Man.  L.  R. 

667 66,  141,  441,  512 

Munro  v.  Commercial  B  .Soc,  36  U.  C.  R.  464 809 

Munt  V.  Shrewsbury  ,etc.,  Ry.  (1850)  13  Beav.  1 37,  525 

Murdock  v.   Manitoba,   etc.,  R.   Co.    (1881)    Temp.  Wood    (Man.) 

334 128 

Murphy  v.  Clarkson  (1920)  17  O.  W.  N.  295 240.  246 

Murray  v.  Bush  (1872)  L.  R.  6  H.  L.  37  471 

Musgrave  &  Hart's  Case  (1868)  L.  R.  5  Eq.  193 783 

Mutoscope,  etc.,  Co.,  In  re  (1899)  1  Ch.  896  805 

Mutual  Society,  In  re  (1881)  18  Ch.  D.  530 783 

N. 

Nagle  V.  Kilts,  Tay.  R.  269 228 

Nagrella  Co.,  Ltd.,  Re  (1915)  8  O.  W.  N.  452 238 

Nant-Y-Glo  &  Blaina  &c.  Co.  v.  Grove  (1878)  12  Ch.  D.  738 386 

Nash  Brick  and  Pottery  Mfg.  Co.,  In  re  (1873)  3  N.  S.  R.  254  . .   107 

Nasmith's  Case  (1891)  18  A.  R.  209 788 

Nasmith  v.  Manning  (1886)  5  A.  R.  12€;  5  S.  C.  R.  417 787 

Nasmith  v.  Manning  (1880)  5  S.  C.  R.  417  239,  240,  243 

Nassau  Phosphates  Co.,  2  Ch.  D.  610 12 

Nassau  Steam  Press  v.  Tyler  (1894)  70  L.  T.  376 151 

Natal  Investment  Co.  (1869)  20  L.  T.  962  786 

Natal  Land,  etc.,  Co.  v.  Pauline  Colliery  Syndicate  (1904)  A.  C. 

120 120 

Nation's  Case  (1866)  L.  R.  3  Eq.  77 782 

National  v.  Egleson  (1881)  29  Gr.  406 227,  233,  285,  789 

National  Arms  and  Ammunition  Co.,  In  re  (1885)  28  Ch.  D.  474. 

812,  813 

National  Automobile  (1914)  7  O.  W.  N.  22  714 

National  Bank,  Re  (1870)  L.  R.  10  Eq.  298  802 


TABLE  OF  CAfiES.  Iv 

Hat — H«w  TkW 

National  Bank  of  Australasia  v.  Morris  (1892]  A.  C.  2S7 S4S 

National  Bank  of  Wales.  Limited.  Re  (1899)  2  Cb.  629 

422.  434.  492.  495.  498.  170 

National  Credit  and  Exchange  Co.  (1862)  11  W.  R.  161 692 

National  Debenture  Corporation.  Re  ( 1891 )  W.  N.  83 697 

National  Debenture  and  Assets  Corporation,  Re  (1891)  2  Cb.  605. 

18.  545 

NaUonal  Dwellings  Society  v.  Srkes  ( 1894 )  3  Cb.  169 526 

National,  etc..  Co..  Ltd.  (1902)  2  Cb.  D.  34  716.  719.  870 

National  Financial  Co..  Re  (1867)  15  W.  R.  499 864 

National  Financial  Co..  Ex  p.  Oriental  Commercial  Bank  (1868) 

L.  R.  3  Ch.  791  167 

National  Funds  Co..  3  Ch.  791  810 

National  Funds  Assurance  Co..  Re  (1878)  10  C.  D.  118 497,  7tl 

National  Husker  Co..  Re.  Worthlngton's  Case  (1913)  10  D.  L.  R. 

643;  4  O.  W.  N.  1077;   (1914)  14  D.  L.  R.  696 199 

National  Insurance  Co.  v.  Hatton  (1879)  2  L.  N.  238;  24  L.  C. 

J.  Q.  B.  26  278 

National  Land  v.  Rat  Portage  Lumber  Co.  (1917)  86  D.  L.  R.  97.  484 
National  Malleable,  etc.  Co.  v.  Smith's  Falls  (1907)  14  O.  L.  R. 

22 113.  136.  141.  143,  48S 

National  Motor  Mall  C^oach  Co..  In  re  (1908)  2  Ch.  515 120 

National  Motor  Mail  Coach.  In  re  (No.  2)   (1908)  2  Ch.  228 648 

National  Permanent  Benefit  Building  Socl«ty.  Re.  Eix.  p.  William- 
son  (1869)   L.  R.  5  Ch.  312   685 

National  Provincial  Bank  of  England  y.  United  Electric  Theatres 

(1916)  85  L.  J.  Ch.  106 391.  416 

National  Provincial  Life  Ass'n.  Co.  (1870)  L.  R.  9  Eq.  306 710 

National  Provincial  Co.,  Re.  Gilbert's  Case  (1870)   L.  R.  5  Cb... 

559 471 

National  Savings  Bank  Association.  In  re  (1866)  L.  R.  1  Cb.  App. 

547 780,  805 

National  Telephone  Co..  Ltd..  Re  (1914)  1  Ch.  755 268 

National  Trust  v.  Frank  (1917)  3  W.  W.  R.  43 156.  159 

National  Trust  v.  Trusts  and  Guarantee  (1912)  26  O.  L.  R.  279. . 

390,  395.  396.  397.  757.  760,  761 

National  Trust  v.  Whicher  (1912)  A.  C.  377 405 

Neelon  v.  Town  of  Thorold  (1893)  22  S.  C.  R.  390.. 144.  168.  162.  370 
Neelon  v.  Town  of  Thorold  (1891)  20  O.  R.  86:   (1893)  22  8.  C. 

R.  390   479 

Nell  v.  Atlanta  Co.  (1894)  11  T.  L.  R.  407 502 

Nelles  v.  Ontario  Inreetment  Association  (1889)  17  O.  R.  129.. 

200,  216.  548.  598.  790 
Ndles  T.  Windsor.  Essex  and  Lake  Shore,  etc..  Rr.  (1908)   16 

O.  U  R.  859  340 

NellU  V.  Second  Mutual,  etc..  Co.  ( 1881 )  29  Or.  S99 300 

Nelson's  Case  (1874)  W.  N.  196  788 

Ndson  v.  Faber  (1903)  2  K.  B.  376  894,  S9S 

Nelson  Coke  and  Gas  Co.  v.  PeUatt  (1902)  4  O.  L.  R.  481 

4.  226.  228.  242.  248 

Nelson  Pord  Lumber  Co..  Re  (1908)  8  W.  L.  R.  79 695 

Neucbatel  Asphalt  Co..  Ex  p.  (1883)  W.  N.  17 711 

New  Balkis  EesUrlIng  v.  Randt  (1904)  A.  C.  65 296 


Ivi  TABLE  OF  CASES. 

Ne-w — Nor  page 

New  Brunswick,  etc.,  Ry.  Co.  v.  Conybeare  (1862)  9  H.  L.  C.  711.  194 

New  Chinese  Antimony  Co.,  In  re  (1916)  85  L.  J.  Ch.  429 259 

New  City  Constitutional  Club  Co.  (1887)  34  Ch.  D.  646 748 

New  Druce-Portland  Co.,  Ltd.  v.  Blakiston  (1908)   24  Times  L. 

R.   583    645 

New  Durham  Salt  Co.  (1890)  7  T.  L.  R.  13 381 

New  Eberhardt  Co.  (1889)  43  Ch.  D.  118  793 

New  Haven  Local  Board  v.  Newhaven  School  Board   (1885)  30 

Ch.  D.  350    455 

New  London  and  Brazilian  Bank  v.  Brocklebank  (1882)  21  Ch. 

D.  302    263 

New  Mashonaland  Exploration  Co.,  In  re  (1892)  3  Ch.  577  .  .494,  866 

New  Oriental  Bank,  In  re  [1895]  1  Ch.  753 812 

Newport  Co.  (1880)  42  L.  T.  785;   (1880)  W.  N.  80 796 

Newton  v.  Ontario  Bank,  13  Gr.  652  836,  842,  843 

Newton  v.  Ontario  Bank  (1869)  15  Gr.  283  837 

New  Transvaal  Co.,  Re  (1896)  2  Ch.  750 8 

New  Westminster  Gas  Co.,  Re  (1895-7)  5  B.  Q.  R.  618 752 

New  York  Exchange  Co.,  In  re  (1893)  1  Ch.  371 724 

New  York  Taxicab  Co.,  In  re  (1913)  1  Ch.  1 409,  413 

New  Zealand   Banking   Corporation,   Ex  p.   Hankey    (1869)    21 

L.  T.  481   772 

New  Zealand  Kapanga  Co.,  Re  (1874)  L.  R.  18  Eq.  17  (n)   795 

New  Zealand  Land  Company,  Re,  Jackson's  Case  (1888)  N.  Z.  L. 

R.  S.  C.  549   101 

New  Zealand,  etc.,  Co.  v.  Peacock   (1894)   1  Q.  B.  622 

37,  104,  278,  280,  289 
Newhouse  v.  Northern  Light,  Power,  etc.,  Co.  (1914)  29  W.  L.  R. 

249 90 

Newitt,  Ex  p.  (1884)  14  Q.  B.  D.  177  756 

Newman  &  Co.,  Re  (1895)  1  Ch.  674 49,  459 

Newry  &  Inniskillen  Ry.  v.  Edmunds  (1848)  2  Ex.  118 287 

Newspaper  Proprietary  Syndicate,  In  re  (1900)  2  CH.  349 814 

Nicholas,  Ex  p.  (1852)  2  D.  M.  &  G.  271 801 

Nicholson  v.  Bradfield  Union  (1866)  L.  R.  1  Q.  B.  620 125 

Nicol's  Case  (1885)   29  Ch.  D.  421  150,  229,  761 

Nlcol's  Case  (1858)  3  DeG.  &  J.  387 790 

Nicoll  V.  Greaves,  33  L.  J.  C.  P.  259  508 

Niger  Merchants  Co.  v.  Capper  (1877)  18  Ch.  D.  557 709,  712 

Nipissing  Planing  Mills,  Re,  Rankin's  Case   (1909)   18  O.  L.  R. 

80 224,  241,  785 

Nitedals  Taendstikfabrik  v.  Bruster  (1906)  2  Ch.  671  503 

Nixon  v.  Green  (1856)  11  Ex.  550  161 

Normandy  v.  Ind,  Coope  &  Co.  (1908)  1  Ch.  84 476 

Norquay  v.  G.  T.  P.  Town  and  Development  Co.  (1916)  25  D.  L. 

R.  59    113 

North  American  Land,  etc.,  Co.,  v.  Watkins  (1904)  1  Ch.  242; 

(1904)   2  Ch.  233   870 

North  Bay  Supply  Co.,  Re  (1905)  6  O.  W.  R.  85 156 

North  Brazilian  Sugar  Factories,  Re  (1888)  37  Ch.  D.  83 864 

North  Cheshire  v.  Manchester  (1899)  A.  C.  83 61,  62 

North  Slmcoe  Ry.  Co.  and  Toronto,  Re  (1875)  36  U.  C.  Q.  B.  101. 

437,  438 


TABLE  OP  0A8K8.  Ml 

lf«r— OU  rAOM 

North  Sydney,  «tc..  Coal  Co.  v.  OrMner  (1898)  SI  N.  8.  R.  41.439.  442 
North  Sydney  Invettment  Co.  v.  MiRglna  (1899)  A.  C.  263  ..119.  79< 

North  Yorkshire  Iron  Co.,  In  r«  (1878)  7  Ch.  D.  661  749 

North-E«at»m  Insuranre  Co.,  In  re  (1919)  88  L.  J.  Ch.  121  ..       47t 

Northampton  t.  Midland  Co.  (1878)  7  Ch.  D.  500 689 

Northern  Assam  Tea  Co.,  Re  (1870)  L.  R.  5  Ch.  644 7S1.  752 

Northern  Assurance  Co..  Re  (Black's  Case)   (1915)  25  D.  L.  R. 

703;  25  Man.  R.  670  789 

Northern  Assurance  Co.  v.  Famham  ( 1912 )  2  Ch.  125 417 

Northern  Construction.  Ltd..  Re  (1910)  19  Man.  L.  R.  528 431 

Northern  Counties  of  England  Fire  Ins.  Co.,  In  re.  Macfarlane's 

Claim  (1880)  17  Ch.  D.  337 734.  811 

Northern  Electric  Co..  Re  (1890)  63  L.  T.  369 786 

Northern  Navigation  Co.  v.  Long  (1906)' 11  O.  L.  R.  230 431 

Northern  Trust  v.  Butchart   (1917)   35  D.  L.  R.  169  

430.  492,  493.  494.  495.  865.  867.  870 

Northfleld  Iron  and  Steel  Co..  Re  (1866)  W.  W.  253 80S 

Northumberland  Ave.  Hotel  Co..  Re  (1886)  33  Ch.  D.  16 120.  214 

Northumberland  A  Durham  Banking  Co..  Re  (1858)  2  D.  A  J.  508.  752 
North-west  Battery  v.  Hargreaves  (1913)  23  Man.  L.  R.  923;  15 

D.  L.  R.  193 199.  232.  239.  242.  243.  489 

North-West  Cattle  Co.,  In  re  (1907)  Que.  5  P.  R.  30 699 

North  West  Electric  Co.  v.  Walsh  (1898)  29  S.  C.  R.  33  

109.  159.  292.  474.  492.  798 
North-West  Transportation  Co.  v.  Beatty   (1887)   12  App.  Cas. 

589 144.  475.  476.  477.  525.  527.  528 

Norton's  Case  (1881)  50  L.  J.  Ch.  454 794 

Norton  v.  Florence  Land  and  Public  Works  Co.  (1877)  7  Ch.  D. 

332 366 

Norwalk  Mining  Co..  Re  (1915-16)  9  O.  W.  N.  41  479 

Norwich  V.  Attorney-General  (1865)  2  E.  &  A.  541  438 

Norwich  Equitable,  etc..  Co..  In  re  (1884)  27  Ch.  D.  515 862 

Norwich  Equitable  Fire  Insurance  Society.  Re  (1886)  34  W.  R. 

206 860 

Nottingham  Brewery  Co.,  In  re  (1888)  4  T.  L.  R.  429 795 

Novell  V.  Canada  Southern  Ry.  (1883-4)  9  A.  R.  310 56 

Nowlan  v.  Ablett  (1835)  2  C.  M.  ft  R.  54  508 

Nutter  Brewing  Co..  Re  (1909)  1  O.  W.  N.  400 283 

O. 

Oak  Pits  Colliery  Co.,  Re  (1882)  21  Ch.  D.  322 749 

Oakbank  Oil  Co.  v.  Crum  (1883)  8  App.  Cas.  65 221.  420 

Oakes  ft  Peek.  Ex  p.  (1867)  L.  R.  3  Eq.  576 788 

Oftkes  T.  Turquaod  (1867)  L.  R.  2  H.  L.  325 12.  545. 

697.  733.  785.  788.  789.  790 

Oarby.  Re,  Ex  parte  Brougham  (1911 )  1  K.  B.  95 206 

O'Brien  v.  Weaver  (1880)  3  L.  N.  Ill  S88 

Ocean  Falls  Co..  Re  (1913)  13  D.  L.  R.  265 716.  719 

O'Dell  V.  Boston  and  Nova  Scotia,  etc..  Co.  (1897)   29  N.  8.  R 

385 183.     4SR.  487 

Odessa  Tramways  v.  Mendel  (1878)  8  Ch.  D.  235 277.  283 

Okell  V.  Morris,  etc..  Co.  (1902)  9  B.  C.  R.  168 718 

Olathe  Silver  Mining  Co..  Re  (1884)  27  Ch.  D.  278 718.  714 


Iviii  TABLE  OF  CASES. 

Ola — O'Su  PAGE 

Olson  V.  Machin  (1912)  8  D.  L.  R.  188;  4  O.  W.  N.  287 510 

Olympia,  Re  (1915)  32  W.  L.  R.  539,  628,  affirmed  (1915)  25  D.L. 

R.   620 724 

Olympia  Co.,  Re  (1915:)  25  D.  L.  R.  620 483,  718 

Ogilvie,  In  re  (1919)  88  L.  J.  Ch.  159 433 

Omnium  Electric  Palaces,  Limited  v.  Baines  (1914)  1  Ch.  332.. 

208,  210 

O'Neill  V.  London  Jockey  Club  (1915)  8  O.  W.  N.  602 90,  91 

Ontario  Bank,  R-e  (1910)  21  O.  L.  R.  30,  affirmed  sub  nom.  Mc- 

Farland  v.  Bank  of  Montreal  (1911)  A.  C.  96 483 

Ontario  Bank,  Re  (1917)  12  O.  W.  N.  245 854 

Ontario  Bank,  Re  (1916-7)  38  O.  L.  R.  242 821,  874 

Ontario   Bank,   Re,   Massey   &   Lees'    Case    (1913)    8   D.   L.   R. 

243;  27  O.  L.  R.  192 735,  763,  773,  781,  800 

Ontario  Bank  v.  Chaplin  (1889-92)  20  S.  C.  R.  152 811,  825,  857 

Ontario  Co-operative  Stonecutters'  Association  v.   Clark   (1880) 

31  C.  P.  280  130 

Ontario  Express  and  Transportation  Co.,  In  je  (1893)   24  O.  R. 

216;   (1894)  21  A.  R.  646  250,  269,  306 

Ontario  Express  Co.,  Re  (1894)  21  A.  R.  646;  24  S.  C.  R.  716.  .788,  856 

Ontario  Express,  Re  (1898)  25  A.  R.  587  503 

Ontario  Express  Co.,  Dawson  Bros.'  Case,  3rd  July,  1893,  unre- 
ported decision  M.O.   (Ont.) 820 

Ontario  Fire  Insurance  Co.,  Re  (1915)  23  D.  L,  R.  758 506 

Ontario  Fire  Insurance  Co.,  Re,  Heighington's  Case,  10  O.  W. 

R.   911    819 

Ontario  Forge  and  Bolt  Co.,  Re  (1894),  25  O.  R.  407 694,  698 

Ontario  Forge  and  Bolt  Co.,  Re  (1896)  27  0.  R.  230 .814,  816 

Ontario  Forge  and  Bolt  Co.  v.  Comet  Cycle  Co.  (1896)  17  P.  R. 

156 764 

Ontario  Investment  Association  v.  Sippi  (1890)  20  0.  R.  440  ..   276 

Ontario  Investment  Co.  v.  Leys  (1893)  23  0.  R.  496 169,  332,  799 

Ontario  Ladies'  College  v.  Kendry  (1905)  10  0.  L.  R.  324 202,  248 

Ontario  Marine  Insurance  Co.  v.  Ireland  (1855)  5  U.  C.  C.  P.  135.   298 

Ontario  &  Western  Lumber  Co 78,  80 

Ontario  Western  Lumber  Co.  v.  Citizens'  Telephone  Co.   (1896) 

32  C.  L.  J.  237  129,  143 

Onward  Building  Society,  In  re  (1891)  2  Q.  B.  D.  463 735 

Ooregum  v.  Roper  (1892)  A.  C.  125 119,  157,  789,  793,  796 

Oregon  Mining  Co.,  The,  Re  (1885)  29  Sol.  J.  204 714 

Opera  Limited,  In  re  (1891)  2  Ch.  154  758 

Opera,  Lim.,  Re  (1891)  3  Ch.  260 393 

Oriental  Bank  Corporation,  In  re,  MacDowall's  Case  (1886)   32 

Ch.  D.  366 733 

Oriental  Hotels  Co.,  Re  (1871)  L.  R.  12  Eq.  126 724,  768 

Ormerod's  Case   (1894)   2  Ch.  474   790 

Ormerod,  Grierson  &  Co.,  Re  (1890)  W.  N.  217 776 

Oro  Fino  Mines,  The,  Re  (1898-1907)  7  B.  C.  R.  388 712,  719,  866 

Osborne  v.  Preston  &  Berlin  Ry.  Co.,  9  U.  C.  C.  P.  241 378 

Oshawa  Heat,  Light  and  Power  Co.,  Re  (1906)  8  O.  W.  R.  414..  831 

Osier  &  Toronto  Grey  &  Bruce  Ry.,  Re  (1881)  8  P.  R.  506 384 

O'Sullivan  v.  Donovan  (1906)  7  O.  W.  R.  78;   (1906)  8  O.  W.  R. 

320 156,  236 


I 


TABLE  OF  CAIiKS.  Uz 

Ott— Par  t*m 

Otuwa  Cement  Block  Co..  Re.,  Macoun'i  Cam  (1907)  14  O.  L.  R. 

389 155,  166.  796 

OUwa  Dairy  Co.  v.  Sorley  ( 1906)  84  8.  C.  R.  608 126,  247 

OtUwa  Porcelain  Co..  Re  (1900)  31  O.  R.  679  .  .133,  738.  745.  812.  826 
Otto  Electric  Manufacturing  Co.,   (1905)   Limited.  In  ro  (1906, 

2  Ch.  390   646 

Ottos  Kopje  Diamond  Mlnea.  Re  (1898)  1  Cb.  618 836 

Outlook  Hotel  Co..  In  re  (1909)  2  Saak.  L.  R.  435 698.  703.  707 

Overend.  Uurney  k  Co.  (1867)  16  L.  T.  148 860 

Owen  V.  Cronk  (1895)  1  Q.  B.  265 414 

Owen  V.  Whitiaker.  20  N.  J.  Eq.  122 460 

Owen  Sound  Building  and  Savings  Society  v.  Melr  (1893)   84 

O.  R.  109   520.  549 

Owen  Sound  Dry  Dock.  Re  (1891)  21  O.  R.  349 788.  798 

Owen  Sound  Lumber  Co.,  Re  (1917)  33  D.  L.  R.  487;  38  O.  L.  R. 

414  157,  428,  429.  430.  478.  548 

Owen   Sound   Lumber  Company,   Re    (1915)    34  O.   L.   R.  528; 

(1916-17)  38  O.  L.  R.  414 461,  492,  495. 

865.  866.  867,  868.  869.  870 

Owen  Sound  Lumber  Co.,  Re  (1918)  14  O.  W.  N.  306 776 

Oxford  Benefit  Building  and  Investment  Society,  In  re.  35  Cb. 

D.  502 424.  429 

Oxford  Corporation  ▼.  Crow  (1893)  3  Cb.  535 122 


P. 

Pacand  V.  Poumler  (1883)  16  Q.  L.  R.  54   785 

Pacific  Coast  Coal  Mines  v.  Arbutbnot  (1916)  31  D.  L.  R.  378  . .  363 
Pacific  Coast  Mines  v.  Arbutbnot  (1917)  36  D.  L.  R.  564;  (1917) 

A.  C.  607  614.  617 

Pacific  Coast  Syndicate  (1913)  2  Cb.  263  834 

Pacaya  Rubber  k  Produce  Co..  Re  (1914)  1  Cb.  542 198 

Padstow  AssoclaUon.  Re  (1882)  20  Cb.  D.  137 697,  711.  850 

Pagln  A  GUI's  Case  (1877)  6  Cb.  D.  681   796 

Pakenbam  Pork  Packing  Co.,  Re  (1903)  6  O.  L.  R.  582 201.  741 

Page  v.  Austin  (1882)  7  A.  R.  1;   (1882)  10  S.  C.  R.  132 

170.  269,  332.  797,  881 
Pakenbam  Pork  Packing  Co.,  Galloway's  Case  (1906)  12  O.  L.  R. 

100 233,  234.  250.  254,  485 

Palmer's  Decoration  and  Furnisblng  Co.  (1904)  2  Cb.  748 384 

Panama,  etc..  Co.  (1870)  L.  R.  6  Cb.  18 892.  894 

Pantber  Lead  Co.,  In  re  (1896)  1  Cb.  978 810,  811 

Parbury's  Case  (1861)  3  D.  F.  *  J.  80 801 

Parbury's  Case  (1895)  W.  N.  142 798 

Paris  SkaUng  Rink  (^.,  Re  (1877)  5  Cb.  D.  959 711 

Piarisb  of  St.  Ceaalre  t.  McFarlane  (1887)  14  8.  C.  R.  738 881 

Park  T.  Lawton  (1911)  1  K.  B.  688 656.  658 

Park  T.  Royalties  Syndicate  (1912)  1  K.  B.  330 184 

Parker  T.  McKenna  (1874)  L.  R.  10  Cb.  118 476 

Parker  r.  McQueaten.  82  U.  C.  R.  278 497 

Parkes  T.  St  George  (1883)  2  O.  R.  342 761 

Parkin  Elerator  (3o..  Ltd..  Re.  Dunsmoor's  Claim  (1916)  37  O. 

U  R.  877   508.  814.  816 


Ix 


TABLE   OF   CASES. 


Par — Pep  PAGE 

Parnaby  v.  Lancaster  Canal  (1839)  11  A.  &  E.  223 149 

Parsons  v.  Sovereign  Bank  (1913)  A.  C.  160 .414,  415 

Parsons  v.  Surgey  (1864)  4  F.  &  F.  247  519 

Part's  Case  (1870)  L.  R.  10  Eq.  622  783 

Patent  Cocoa  Fibre  Co.  (1876)  1  Ch.  D.  617 704,  723 

Patent  File  Co.,  In  re  (1871)  L.  R.  6  Cb.  83 371,  481 

Patent  Paper,  etc.,  Co.,  Re,  Addison's  Case  (1870)  L.  R.  5  Ch. 

294 303 

Patent  Wood  Keg  Syndicate  v.  Pears«  (1906)  W.  N.  164 514 

Patterson  v.  Brown  (1905)  6  O.  W.  R.  204 213 

Patterson  v.  Turner  (1902)  3  0.  L.  R.  373 224,  225 

Paul  V.  Kobold  (1905)  2  W.  L.  R.  90;    (1906)  3  W.  L.  R.  407 

288,  299,  447,  490 

Paul  V.  Piccadilly  Hotel,  Ltd.  (1911)  2  Ch.  534 401 

Payne  v.  Hendry  (1873)  20  Gr.  142  837 

Payne  v.  Mayor  of  Brecon  (1858)  3  H.  &  N.  572 376 

Pearson's  Case  (1877)  5  Cb.  D.  336;  4  Cb.  D.  222 802 

Pearson  v.  Wheeler  (1874)  55  N.  H.  41  460 

Peat  V.  Clayton  (1906)  1  Cb.  659  318 

Peckbam  Tram  Co.,  Re  (1888)  57  L.  J.  Cb.  462 722 

Peek  V.  Derry  (1887)  37  Cb.  D.  541 181,  192,  194 

Peek  V.  Gurney  (1873)  L.  R.  6  H.  L.  403 194 

Peek  V.  Transmarin  Iron  Co.  (1876)  2  Cb.  D.  115  417 

Peel's  Case,  L.  R.  2  Ch.  674  12 

Peel  V.  London  &  N.  W.  Ry.  (1907)  1  Ch.  5 529 

Pegge  V.  Neath  District  Tramways  Co.  (1898)  1  Cb.  183 381 

Pell's  Case  (1870)  L.  R.  5  Ch.  11 41,  42,  156,  793,  797 

Pellatt's  Case  (1867)  L.  R.  2  Cb.  527 41,  157,  239,  786,  788,  789 

Pelly,  Ex  parte  (1882)  21  Ch.  D.  492  817,  870 

Peloe  V.  Welland  Ry.  Co.  (1862)  9  Gr.  455  365 

Penang  Foundry  Co.  v.  Gardiner  (1913)  S.  C.  1203  Ct.  of  Sess.. .  158 
Pengelly-Akitt,  L,td.,  Re,  Jacques  Case   (1914)   16  D.  L.  R.  79. 

104,  373 

Pender  v.  Lusbington  (1877)  6  Cb.  D.  70 527,  528 

Penfold,  Ex  p.  (1871)  4  D.  G.  &  Sm.  282  825 

Peninsular  Co.  v.  Fleming  (1871)  27  L.  T.  93 799 

Penn  v.  Lord  Baltimore  (1850)  1  Ves.  Sr.  444 ■ 365 

Pen-y-Van  Colliery  Co.  (1877)  6  Cb.  D.  477 711 

Penobscott,  etc.,  Ry.  Co.  v.  Dunn  (1885)  39  Me.  587 460 

Penrose  v.  Martyr  (1868)  E.  B.  E.  499  151 

Pentelow's  Case  (1869)  L.  R.  4  Cb.  178 226,  789 

People  V.  Albany  Ry.  Co.  55  Bank  (N.  Y.)  344 459 

People  V.  Chicago  Gas  Co.,  130  111.  268 8 

People  V.  Runkle  (1812)  9  Johns  (N.  Y.)  147 444 

People's  Loan,  Re  (1906)  7  O.  W.  R.  253 714 

People's  Trust  Co.,  Re  (1918)  25  B.  C.  R.  138 763,  834 

People's  Loan  and  Deposit  v.  Grant  (1890)  18  S.  C.  R.  262 402 

Percival  v.  Wright  (1902)  2  Ch.  421 467,  468 

Perkins,  Re  (1890)  24  Q.  B.  D.  613 263,  325 

Perkin's  Beach  Lead  Mining  Co.  (1877)  7  Ch,  D.  371 746 

Perrett's  Case  (1873)  15  Eq.  250  249 

Perrln  Plow  Company,  Re,  Allan's  Case  (1908)  11  O.  W.  R.  186; 

(1908)    12  O.  W.  R.  387    171 


XABLB  or  CASES.  Izi 

Par — For  TAorn 

Perrlns.  Ltd.  v.  Algoma  Tube  Works  (1904)  8  O.  L.  R.  634  ....  442 

Perry  v.  McCrakea  (1876)  7  P.  R.  82 161 

Perry  y.  OrieaUl  Hotels  Co.  ( 1870)  L.  R.  5  Cb.  420 746 

Perry  v.  OtUwa  ( 1864)  23  U.  C.  R.  391 124 

PertJi  Electric  Tramways  (1906)  2  Cb.  216 878 

Pertb  Flax  and  Cordage  Co..  Re  (1909)  13  O.  W.  R.  1140  ..108.  864 

Peruvian  Railways  Co..  Re  (1867)  L.  R.  2  Cb.  617 148 

Peterborougb  v.  Grand  Trunk  (1859)  18  U.  C.  Q.  B.  220 488 

Peterborougb  Cold  Storage  Co.   (1907)   14  0.  L.  R.  475 

278.  293.  322.  323.  506.  869 
Petrle  v.  Ouelpb  Lumber  Co.  (1885)  11  S.  C.  R.  450.  .193.  194,  195.  199 

Plcard  V.  Revelstoke  (1913)  9  D.  L.  R.  580:  12  D.  L.  R.  685 143 

Pickering.  Ex  p.  (1869)  L.  R.  4  Cb.  58 801 

Pickering  v.  Ilfracombe  Ry.  (1868)  L.  R.  3  C.  P.  235 488 

Pierce  v.  Jersey  Waterworks,  L.  R.  5  Ex.  209 66 

Piercy.  In  re  (1907)  1  Cb.  289 433 

Plercy  v.  S.  Mills  &  Co.,  Llm.  (1919)  88  L.  J.  Cb.  509 234 

Plerson  v.  Crystal  Ice  Co.  (1916)  29  D.  L.  R.  569;   (1917)  2  W. 

W.  R.  1175.  1253 , 232 

Pilken  ft  Co.,  James,  In  re  (1916)  85  L.  J.  Cb.  318 158.  235 

Pilote  V.  Lederc  (1917)  Que.  62  S.  C.  R.  127 607,  511,  512,  747 

Pim  V.  Municipal  Council  of  Ontario  (1860)  9  C.  P.  304 124 

Pineau  v.  St.  Laurent  (1916)  25  Que.  K.  B.  210 237 

Pinto  Silver  Mining  Co..  Re  (1878)  8  Cb.  D.  273 697 

Pioneer  Tractor  Co.  v.  Peebles  (1914)  15  D.  L.  R.  275;  18  D.  L. 

R.    477    199,  200 

Plttard  V.  Oliver  (1891)  39  W.  R.  311  620 

Plantations  Trust.  Ltd.  v.  Bila  Rubber  Lands,  Ltd.   (1916)   114 

L.  T.  676    452 

Plante  v.  Dalmas  Pulp  Co.  (1914)  20  D.  L.  R.  983 737,  740 

Plender  v.  Fitzgerald  (1888)  5  M.  L.  R.  (Q.  B.)  446 779 

Plenderieitb  v.  Parsons  (1907)  14  O.  L.  R.  619  402 

Plimpton  V.  Bigelow  (1883)  93  N.  Y.  592 10 

Pllsson  V.  Duncan  (1905)  36  S.  C.  R.  647 415 

Plummer  v.  Sullivan  Macbinery   (1917)  2  W.  W.  R.  229.  24  B. 

C.  R.  104    739 

Plummer  v.  Superior,  etc..  Co.  (1885)  10  P.  R.  527 740 

Plymoutb  Patent  Sugar  Co.,  Re  (1870)  N.  W.  84 756 

Poison  Iron  Works.  Re  (1912)  8  O.  W.  N.  1269.  4  D.  L.  R.  193.. 

311.313.324.  840 

Portbrland  Cie.  v.  Cosky  (1912-13)  14  Que.  P.  R.  19 705,  850 

Pool's  Case  (1887)  35  Cb.  D.  579 794 

Poole  v.  Mlddleton  (1861)  29  Beav.  646 822 

Poole  V.  National  Bank  of  Cbina  (1907)  A.  C.  229 271 

Poole,  Jackson  «  Wbyte's  Case  (1878)  9  Cb.  D.  322 291.  467 

Popple  V.  Sylvester  (1883)  22  Cb.  D.  98 403 

Portal  T.  Emmens  ( 1876)  1  C.  P.  D.  201 7S 

Port  Dover  and  Lake  Huron  Ry.  Co.  v.  Orey  (1875)  86  U.  C.  R. 

425 28< 

Port  Artl»ur  Wagon  Co..  Re.  Prices  Case:  (1915)  8  O.  W.  .V.  480: 

(1915-16)  9  O.  W.  N.  358 --9-  2S» 

Port  Artbur  Wagon  Co..  Sheldon's  Case  (1919)  45  O.  L.  R    260..   293 


Ixii  TABLE   OF   CASES. 

Por — Pab  PAGE 

Port  Arthur  Wagon  Co.,  Smyth's  Case,  (1915-16)  9  O.  W.  N.  383; 
(1917)  12  O.  W.  N.  59;    (1919)  57  S.  C.  R.  388   ....224,  231, 

238,  250,  256 
Port  Arthur  Wagon  Co.,  Re,  Tudhope's  Case  (1919)  45  O.  L.  R. 

260   248,  276,  279,  323 

Portland  and  Lancaster  Steel  Ferry  Co.  v.  Pratt  (1850)  7  N.  B. 

2  Allen  17    280 

Portuguese  Consolidated  Copper  Mines,  Re  (1889)  42  Ch,  D.  160. 

487,  488,  788 

Portuguese  Copper  Co.  (1890)  45  Ch.  D.  16  789 

Positive  Government  Ins.  Co.,  Re  (1877)  W.  N.  23 ; 712 

Postage  Stamp,  etc.,  Co.  (1892)  3  Ch.  566  497 

Postlethwaite  v.  Port  Philip  Company,  43  Ch.  D.  452  , 593 

Pound,  Son  &  Hutchins  (1889)  42  Ch.  D.  402 411,  733 

Powell  &  Sons,  In  re  (1896)  1  Ch.  681 871 

Powell-Rees,    Ltd.    v.    Anglo-Canadian    Mortgage    Corporation 

(1912)  26  O.  L.  R.  490;  5  D.  L.  R.  818 9,  94,  103 

Powis  V.  Quebec  Bank  (1893)  2  Q.  R.  (Q.  B.).  566 769 

Pratt  V.  The  Consolidated  Electric  Co.  (1894)  34  N.  B.  23 592 

Prefontaine  v.  Grenier  (1907)  A.  C.  101  493 

Premier  Industrial  Bank  v.  Carlton  Mfg.  Co.  (1909)  1  K.  B.  106.  138 

Preservation  Syndicate,  Re  (1895)  2  Ch.  768  795 

Preston  v.  Grand  Collier  Dock  Co.  (1840)  11  Sim.  326 524 

Prevost  V.  Bedard  (1915)  51  S.  C.  R.  149  93 

Price  V.  Anderson  (1847)  15  Simons  473  432 

Price  V.  Munro  (1885-6)  12  A.  R.  453 511,  512 

Princess  of  Reuss  v.  Bos  (1871)  L.  R.  5  H.  L.  176 710 

Pringle  v.  Hutson  (1909)  19  O.  L.  R.  652  402 

Printing  Co.,  Re  (1878)  8  Ch.  D.  535 823 

Printing,  etc.,  Co.,  Re  (1894)  2  Ch.  392 559 

Pritchard's  Case  (1873)  L.  R.  8  Ch.  956 794 

Producers  Rock  and  Gravel  Co.,  Ltd.,  Re  (1913)  14  D.  L.  R.  289. 

745,  747 
Provident  Life,  etc.,  Co.  v.  Wilson  (1865)  25  U.  C.  R.  53  ...  .283,  284 

Provincial  Building  Society,  Re  (1891)  30  N.  B.  628 323,  800 

Provincial  Grocers,  Ltd.,  Calderwood's  Case   (1905)  10  O.  L.  R. 

705 243,  787 

Provincial  Insurance  v.  Brown  (1860)  9  U.  C.  C.  P.  286 202,  245 

Provincial  Insurance  v.  Cameron  (1880)  13  C.  P.  523 300 

Provincial  Insurance  Co.  of  Canada  v.  Shaw  (1859)  19  U.  C.  Q. 

B.    533    319,331 

Provincial  Insurance  Co.  v.  Worts,  31  U.  C.  C.  P.  523;   (1883) 

9  A.  R.  56 285 

Provision  Merchants'  Co.,  Re  (1872)  26  L.  T.  862 805 

Prudential  Life  Insurance  Co.,  Re  Paterson  (1918)   1  W.  W.  R. 

105 251 

Prudential  Trust  Co.  v.  McQuaid  (1919)  45  D.  L.  R.  346 493 

Publishers'  Syndicate,  Re,  Hart's  Case  (1902)  1  O.  W.  R.  508 240 

Publishers'  Syndicate,  Re,  Mallory's  Case  (1902)  3  0.  L.  R.  552. . 

242,  248 

Publishers'  Syndicate,  Paton's  Case  (1903)   5  O.  L.  R.  392 

331,  501,  502 


TABUI  OP  0A8M.  IxiU 

Pud—  R.  ▼.  O.  PAH! 

I'uddephftt  V.  Lelth  (1916)  85  L.  J.  Ch.  185:  (1916)  1  Cb.  200.. 

*72.  841 
PukuUkl  V.  Jardlne  (1912)  26  O.  L.  R.  823:  5  D.  L.  R.  242  . .. . 

509.  511.  512.  787 

Pulbrook.  Ex  parte  (1889)  L.  R.  4  Ch.  627 724 

Pulbrook  V.  Richmond  MinlnK  Co.  (1878)  9  Ch.  D.  610.. 446.  4t7.  448 
Purdom  T.  Ontario  Loan  (1892)  22  O.  R.  697. .  .368.  451,  614.  528.  525 
Pur«  Canadian  Silver  Black  Pox  Co.  v.  Morrison,  24  D.  L.  K.  915.  4C7 

Pure  Spirit  Co.  v.  Fowler  (1895)  25  Q.  B.  D.  285 689 

Pyle  Works.  Re  (1890)  44  Ch.  D.  534 280.  il9 

Pyle  Works,  No.  2,  Re  (1891 )  1  Ch.  173 481 

a 

Qu'Appelle  Valley  Co.,  Re   (1888)   5  Man.  R.  160   

685.  688.  689,  706,  707.  709 
QuarU  Hill  Gold  Mining  Co.  t.  Beall  (1882)  30  W.  R.  583  . .  .519.  520 
Quartz  Hill  Consolidated  Gold  Mining  Co.  y.  Eyre   (1888)   11 

Q.  B.  D.  674  716 

Quebec  and  Richmond  Ry.  Co.  v.  Dawson  (1851)  1  L.  C.  R.  366. .     69 

Queddy  R.  Boom  Co.  v.  Davidson,  10  S.  C.  R.  222 27 

Quebec  Agricultural  Implement  Co.  v.  Herbert  (1874)  1  Q.  L.  R. 

363 481 

Queen.  The  v.  The  Bank  of  Upper  Canada  (1849)  5  U.  C.  R   338.  454 

Queen  v.  Clements  (1891)  24  N.  S.  64 335 

Queen.  The  v.  Hespeler  (1854)  11  U.  C.  R.  22 467 

Queen  v.  Gillespie  (1898)  1  Can.  Cr.  Caa.  651 562 

Queen  v.  Prosser.  11  Beav.  813 78.  83 

Queen,  The  v.  Sir  Charles  Reed  (1880)  5  Q.  B.  D.  483 860 

Queen.  The  v.  Toronto  Railway  Co.  (1898)  30  O.  R.  214 651 

Queen's  Benefit  Building  Society.  Re  (1871)  L.  R.  6  Ch.  815.. 704.  720 

Queen  City  Plate  Glass  Co.  (1909-10)  1  O.  W.  N.  863 504 

Queen  City  Refining  Co..  Re  (1885)  10  O.  R.  264 

227,  266.  785.  786.  787 

Queen  City  Refining  Co..  Re,  April  11.  1885  (unreported) 786 

Quinn  v.  School  Trustees  (1856)  7  U.  C.  R.  130 127 

R. 

R.  V.  Bailiffs  of  Bewdley  (1712)  1  P.  Wms.  207  646 

R.  T.  Bedford  Level  (1805)  6  East  368  460 

R.  V.  Birmingham  Ry.  C^.  (1842)  3  Q.  B.  223  149 

Reg.  V.  Birt  (1894)  63  J.  P.  328  563 

R.  V.  Bower  (1823)  1  B.  A  C.  492 490 

R.  V.  Bird  (1811)   13  East  367   616 

R.  T.  Brady.  26  U.  C.  R.  18  844 

R.  T.  Catholic  Life  and  Fire  Insurance  Co.  (1888)  48  L.  T.  675. .  666 

R.  T.  D'Oyly  ( 1840)  12  A.  4  E.  139 530 

R.  T.  Cie  de  Ch.  de  Per..  M.  &  O.  14  Q.  L.  R.  255 72 

R.  T.  Esdalle  (1858)  1  P.  4  P.  213  421 

R.  V.  Gaborian  (1809)  11  East  77  527 

R.  T.  Garvin  ( 1909)  18  O.  L.  R.  49  688 


Ixiv  TABLE  OF  CASES. 

R.  V.  G. — Rea  page 

R.  V.  Gwyn  (1767)  1  Stra.  401 559 

R.  V.  Hays  (1907)  14  0.  L.  R.  201  498 

R.  V.  Hendrle  (1906)  11  O.  L.  R.  202 498 

R.  V.  Hill  (1825)  4  B.  &  C.  426 516 

R.  V.  Langhorne  (1836)  4  A.  &  E.  538  515,  516 

R.  V.  Mariquita  (1858)  1  E.  &  E.  289  533 

R.  V.  Merchant  Tailors'  Company,  2  B.  &  Aid.  115 534 

R.  V.  Mothersill  (1764)  1  Stra.  93 559 

R.  V.  Tyler  &  Co.  (1891)  2  Q.  B.  588 149 

R.  V.  Wilts,  etc.,  Navigation  Co.  (1874)  20  L.  T.  922 533 

R.  V.  Wimbledon  (1882)  8  Q.  B.  D.  459  530 

Reg.  V.  Arnaud  (1846)  9  Q.  B.  806 49,  546 

Reg.  V.  The  Eastern  Archipelago  Company,  1  Ellis  &  Blackburn 

354 79 

Reg.  V.  Bankof  Nova  Scotia  (1884)  11  S.  C.  R.  1 809 

Reg.  V.  Hill  (1825)  4  B.  &  C.  426  514 

Reg.  V.  Justices  of  Shropshire,  8  Ad.  &  E.  173 519 

Regina  v.  Mayor  of  Wigan  (1885)  14  Q.  B.  D.  908 450 

Regina  v.  St.  Paul  Garden,  14  L.  J.  M.  C.  108 228 

Radford  &  Bright,  In  re  [1901]  1  Ch.  272 752 

Railway  Finance  Co.,  In  re  (1866)  14  W.  R.  785 723 

Railway  Finance  Co.,  Re  (1866)  14  W.  R.  956 752 

Railway  Sleepers,  etc.,  Co.,  In  re  (1885)  29  Ch.  D.  204 519 

Railway  Steel  and  Plant  Co.  Ex  parte,  In  re  Taylor   (1878)    8 

Ch.  D.  183   743,  747 

Railway  Steel  and  Plant  Co.,  Ex  parte,  In  re  Williams  (1878)  8 

Ch.   D.   192    746,  747 

Railway  Time  Tables  Co.,  Re  (1895)  1  Ch.  255 805 

Railway  Time  Table  Co.,  In  re,  Ex  parte  Sandys  (1889)  42  Ch. 

D.   98 158,   787,  789 

Railway  Time  Tables,  In  re  (1894)  62  L.  J.  Ch.  935 379 

Rainy  Lake  Lumber  Co.  In  re  (1888)  15  A.  R.  749 760 

Ramsgate  Hotel  Co.  v.  Montefiore  (1866)  L.  R.  1  Ex.  109 226,  786 

Ramskill  v.  Edwards  (1885)  31  Ch.  D.  100 497 

Ranee's  Case  (1871)  L.  R.  6  Ch.  104 418,  424,  493,  682,  802 

Rand  Gold  Mining  Co.,  In  re  (1904)  2  Ch.  468 298 

Randt  v.  Wainwright  (1901)  1  Ch.  184 294,  296 

Rankin  v.  Hop  and  Malt  Exchange,  etc.,  Co.  (1869)  20  L.  T.  207.  789 

Raphael  v.  McFarlane,  18  S.  C.  R.  183 8 

Rapid  City  Farmers'  Elevator  Co.,  Re  (1894)  9  Man.  R.  574 

684,  685,  686,  689,  691,  709 

Rapid  City  Farmers'  Elevator  Co.  (1895)  10  M.  R.  681 691 

Rapier  v.  London  Tramways  Co.  (1893)  69  L.  T.  361 149 

Rascony  Woollen,  etc.,  Co.  v.  Desmarais  (1886)  M.  L.  2  S.  C.  381. 

239,  281 

Rashdall  v.  Ford  (1866)  L.  R.  2  Eq.  750  361 

Raven   Lake  Portland   Cement  Co.,  Re,  National  Trust  Co.   v. 

Trusts  and  Guarantee  (1911)   24  O.  L.  R.  286 

736,  740,  741,  742,  860,  875,  876 
Real  Estate  Investment  Co.  v.   Metropolitan  Building  Society 

(1883)  3  O.  R.  476 484 


TABLE  OF  CASKS.  IZf 

H^a     Itob  FAOB 

Reardon  v.  PrankUn  (1917)  S&  D.  L.  R.  S80:  61  N.  8.  R.  Kl; 

66  8.  C.  R.  613 117 

Redfleld  v.  Wlckham.  18  A.  C.  467 Stf 

Redpath  Motor  Vehicle*  Co..  Re  (1904)  4  O.  W.  R.  616 704 

RmI  Rock  Mining  Co..  Re  ( 1889-90)  61  L.  T.  786 701 

R«dfern  t.  Poison  (1894)  25  O.  R.  821  7SS 

R«Me  River.  Ike.  Co.  v.  Smith  (1869)  L.  R.  4  H.  L.  64 201 

Regent  United  Service  8tore«,  Re  (1878)  8  Ch.  D.  75 601 

Regent  United  Service  Stores,  In  re  (1878)  8  Cb.  D.  616 745.  748 

Regent's  Canal.  Re  (1875)  3  Cb.  D.  411 768.  771 

Reid  V.  Explosives  (1887)  56  L.  J.  Q.  B.  388 415 

Reid  V.  Whitehead  (1864)  10  Gr.  446 107 

Republic   of   Bolivia   Syndicate^    Limited.   Re    (No.   2)    (1914) 

1  Ch.  139   648 

Residential  Building  Co..  Re  (1916)  26  Man.  L.  R.  638 889 

Retail  Merchants  Association.  Ltd..  Re   (1913-4)   7  AJta.  L.  R. 

822 637 

Reuckwald  v.  Murphy  (1914)  28  D.  L.  R.  474.  32  O.  L.  R.  188  ...  611 

Reuter  v.  Electric  Telegraph  (1856)  6  E.    ft  B.  341 48S 

Rhodesia  Goldflelds.  Ltd..  In  re  (1910)  1  Ch.  239  884.  818 

Rbydydefed  Colliery  Co..  Ex  p.  (1858)  3  De  G.  ft  J.  80 718 

Rica  Gold  Washing  Co..  Re  (1879)  11  Ch.  D.  36 688.  704 

Rich  V.  Melancbton  Board  of  Health  (1912)  26  O.  L.  R.  48 336 

Richards  v.  Producers  Rock  and  Gravel  Co.  (1914)  17  D.  L.  R. 

588 731.  747,  831 

Richardson  v.  Urban  Mutual,  etc.,  Co.   (1916)   28  D.  L.  R.  12; 

26  Man.  L.  R.  372 127 

Richardson  v.  Williamson  (1871)  L.  R.  6  Q.  B.  276 360.  376 

RIche  V.  Ashbury  Ry.  etc..  Co  (1874)  L.  R.  9  Ex.  224 88 

Richelieu    and    Ontario    Navigation    Co.    v.    S.S.    "  Imperial " 

(1908-9)  12  Ex.  Ct  R.  243 740.  746 

Richmond's  Case  (1858)  4  K.  ft  J.  306  296.  80S 

Rielle  V.  Reid  ( 1899)  26  A.  R.  54 6.  38.  544 

Rigaud  Granite  Co.  v.  Wylle  ( 1916-7)  Que.  18  P.  R.  266 756 

Riley  V.  Curtis's  and  Harvey  (1920)  59  8.  C.  R.  206 856 

Riley  V.  Warden  (1848)  2  Ex.  59   508 

Risk  V.  Sleemin  (1874)  21  Gr.  250 839 

Risler  V.  Alberta  Newspapers.  Ltd.  (1919)  46  D.  L.  R.  536... 739.  744 

Ritchie  V.  Central  Ontario  Ry.  ( 1904 )  7  O.  L.  R.  727 416 

Ritchie  V.  Vermillion  (1901)  1  O.  L.  R.  654;    (1902)  4  O.  L.  R. 

588 446.  484 

Ritchie Heam  Co..  Re  (1906)  6  O.  W.  R.  474 814.  816 

Rltso's  Case  (1877)  4  Ch.  D.  774  786 

Robert  v.  Eastern  Townships  Bank  (1908)  Que.  17  K.  B.  167...  231 
Robert  ▼.  Montreal  Trust  (1918)  56  S.  C.  R.  342.  41  D.  L.  R.  173.   200 

Roberts,  Ex  parte  (1852)  1  Drew  204  228.  789 

Robertson  v.  Hocbelaga  Bank  (1881)  4  L.  N.  315  8.  C 800 

Robcrtsonville  v.  Bilodeau.  46  Que.  8.  C.  6 280 

Robillard  v.  BlancheC  (1901)  Q.  R.  19  8.  C.  888 737.  875 

Robinson  PrinUng  Co.  v.  Chic.  Ltd.  (1906)  2  Cb.  128 414 

Robson  T.  Smith  (1895)  2  Cb.  118  894 

o.ca. — K 


Ixvi  TABLE  OF  CASES. 

Roc — Rya  page 

Roche  V.  Johnson  (1916)  53  S.  C.  R.  18,  reversing  24  D.  L.  R. 

305 222,  336 

Rockwood  Agricultural  Society,  Re  (1899)  12  Man.  R.  655 370 

Rodney  Casket  Co.,  In  re  (1906)  12  O.  L.  R.  409 692,  709 

Rodocanachi  Sons  &  Co.  v.  Milburn  (1886)  18  Q.  B.  D.  67 339 

Roe  V.  Bank  of  British  North  America  (1870)  20  C.  P.  351 845 

Roe  V.  Royal  Canadian  Bank  (1868)  19  C.  P.  347 845 

Rogers  v.  H«rsey  (1864)  15  L.  C.  R.  141 230 

Rogers  Hardware  v.  Rogers  (1913)  10  D.  L.  R.  541 472 

Rolfe  V.  Canadian  Timber,  etc.,  Co.  (1906)  12  B.  C.  R.  363.. 415,  733 

Roots  V.  Williamson  (1888)  38  Ch.  D.  485 320 

Roray  v.  Howe  Sound  (1915)  22  D.  L.  R.  855 475,  499 

Rose  V.  Garden  (1877-8)  3  Q.  B.  D.  235 727 

Rose  V.  McLean  (1897)  24  A.  R.  240 61 

Rose  V.  Rose  (1914-5)  7  O.  W.  N.  416  172 

Rosedale,  In  re  (1889)  19  C.  L.  T.  311  . . .  ' 785,  786,  789 

Ross  V.  Angus  (1883)  6  L.  N.  292 292 

Ross  V.  B.  C.  Refining  Co.,  16  B.  C.  R.  227 522,  523 

Ross  V.  Dunn  (1886)  16  A.  R.  552 r 839 

Ross  V.  Fiset  (1882)  8  Q.  L.  R.  251 ....Ill,  330 

Ross  V.  Machar  (1885)  8  O.  R.  417 291,  313 

Ross  et  al  v.  Perras  (1894)  5  R.  J.  Q.  (S.  C.)  470 765 

Ross  V.  Walker  (1908-9)  10  Que.  P.  R.  428 777 

Ross  V.  Worthington  (1882)  5  L.  N.  140 330 

Rotherham  Alum  Co.,  Re  (1884)  25  Ch.  D.  103 120,  212 

Rountree  v.  Sydney  (1908)  39  S.  C.  R.  614 484 

Rowell  V.  Jno.  Rowell  &  Sons,  Ltd.  (1912)  2  Ch.  609 308 

Rowland's  Case  (1880)  42  L.  T.  785  798 

Royal  Bank  v.  B.  C.  Accident  (1917)  35  P.  L.  R.  650 103,  107,  374 

Royal  Bank  of  India's  Case  (1869)  L.  R.  4  Ch.  252 218 

Royal  British  Bank  of  Turquand,  5  E.  &  B.  248,  6  E.  &  B.  327.. . 

67,  102,  137,  368,  376,  489 

Royal  Canadian  Bank  v.  Kerr  (1870)  17  Gr.  47 839 

Royal    Canadian   Insurance    Co.    v.    Montreal   Warehousing   Co. 

( 1880)  S.  C.  3  L.  N.  155 ^ 108 

Royal  Paper  Box  Co.  v.  Canada  Cement,  etc.,  Co.  (1915)  48  Que. 

S.   C.   287    767 

Royal  Trust  Co.  v.  Atlantic  and  Lake  Superior  Ry.    (1907-12) 

13  Ex.  Ct.  Rep.  42   401 

Royal  Trust  Co.  v.  Bale  des  Chaleurs  Ry.   (1907-12)   13  Ex.  Ct. 

Rep.  1    400 

Ruben  v.  Great  Fingall  (1906)  A.  C.  439 131,  145,  380 

Rudolph  V.  Macey  (1906)  3  W.  L.  R.  52  470 

Ruethel  Mining  Co.  v.  Thorpe   (1907)   9  O.  W.  R.  942;    (1907) 

10  O.  W.  R.  222   211,  472,  479 

Ruffer  V.  Rattray  (1911)  Q.  R.  39  S.  C.  345  766 

Rushworth's  Case  (1892)  66  L.  T.  48 795 

Russell  Cordner  &  Co.,  Re  (1891)  3  Ch.  175  704 

Russell   Literary,  &c.,  Association,   In   re;    Figglns  v.   Baghlno 

(1898)  2  Ch.  72  58.  59 

Rutherfurd's  Case  (1879)  4  App.  Cas.  548 323 

Ryan  v.  Terminal  City  Co.  (1893)  25  N.  S.  131 149,  150 

Ryan  v.  Wills  (1919)  43  O.  L.  R.  624  508 


TABLE  OF  0ASB8.  IZVU 

8. 
■t.  J-    8eo  tJkQM 

8t.  John  HrldKe  Co.  v.  Woodward  (1840)  3  N.  B.  1  Kerr  29  ....  2t5 

St.  John  Bulldlnc  Society,  Re  ( 1889)  28  N.  B.  R.  697 tOO 

St.  John  Building  Society.  Ex  p.;  Haggart's  Caa«  (1890)  30  N.  B. 

R.  251    80S 

St  LAwrence  Furniture  Co.  v.  Blnet  (1915)  24  Que.  K.  B.  405.  tS 

D.  L.  R.  316 420 

St.  Roch  Hotel  v.  Barbeau  (1915)  48  Que.  8.  C.  94  201,  248 

St.  Stephen  Branch  Uy.  v.  Black  (1870)  13  N.  B.  139 292.  447 

St.  Thoroaji'  Dock  Co..  Re  (1876)  2  Ch.  D.  116 712 

Sailing  Ship  "  Kentmere."  In  re  ( 1897 )  W.  N.  68 701 

Salisbury  QoM  .Mining  Co.  v.  Hatborn  ( 1897)  A.  C.  268 52« 

Salisbury,  Jones'  and  Dalns'  Case  (1895)  1  Ch.  333 724 

Salomon  v.  Salomon  (1897)  A.  C.  22 6,  13,  33.  154.  208.  544.  545 

Salter  v.  Leas  Hotel  Co.  (1902)  1  Ch.  332 417 

Sage  V.  Shore  Line  (1901)  2  N.  B.  Eq.  321  415 

St.  James  Club,  Re  (1852)  2  D.  M.  &  G.  383 682,  697 

Salter  v.  St.  Lawrmce  (1896)  28  N.  S.  R.  335 882 

Samuel  v.  Jarrah  Timber,  etc..  Corporation  (1904)  A.  C.  323...  406 

Sanders  v.  St.  Neot's  Union  (1846)  8  Q.  B.  810 125 

Sandlands.  Re.  L.  R.  C  C.  P.  411 228 

Sandusky  Coal  Co.  v.  Walker  (1896)  27  O.  R.  677 216.  216.  786 

Sanitary  Burial  Ass'n..  In  re  (1900)  2  Ch.  289 770,  776 

Sankey  Brook  Coal  Co.  ( 1870)  L.  R.  9  Eq.  721 364 

Sankey  Brook  Coal  Co.,  No.  2  (1871)  10  Eq.  381 364 

Sarazln  v.  The  Bank  of  St.  Hyaclnthe,  20  R.  L.  580 78 

Samla  Agricultural  Implement  Manufacturing  Co.  v.  Hutchinson 

(1884)  17  0.  R.  676  649.  766 

Samla  Oil  Co.,  Re  (1884)  14  P.  R.  435 766 

Sarnia  Oil  Co.,  Re  ( 1893)  15  P.  R.  182 855 

Samla  Oil  Co..  Re  (1893)  15  P.  R.  347 854,  855.  859 

Samla  Ranching  Co.,  Re  (1915)  8  W.  W.  R.  697 419.  537 

Saskatchewan  Coal  Mining  Co..  Re  (1890)  6  M.  R.  593 776 

Saskatchewan  Land  ft  Homestead  Co.  v.  Moore  (1915)  7  O.  W.  N. 

684;   (1915)  8  0.  W.  N.  525 473 

Saunders  v.  Harvey  (1912)  Que.  43  S.  C.  54 336 

Saunders  v.  Sun  Life  (1894)   1  Ch.  537  62 

Sararla  v.  Paquette  ( 1901 )  Q.  R.  20  S.  C.  314 483 

Saw  Bill  Lake,  etc..  Co.,  Re  (1903)  2  O.  W.  R.  1143 832 

Scaddlng  ▼.  Lorant  (1851)  S  H.  L.  C.  418 527 

Scales  T.  Irwin  (1874)  34  U.  C.  R.  545 158.  164 

Schmidt  V.  M.  Beatty  ft  Sons'  (1916)  10  O.  W.  N.  230 131.  144.  482 

Schneider  v.  Laurcntide  (1914)  15  Que.  P.  R.  271  715 

Schofleld,  Re  (1879)  12  Ch.  D.  337 824 

Schofleld,  Ex  p.  (1879)  40  L.  T.  N.  S.  464.  823 824 

Scholey  v.  Central  Ry.  Co.  (1870)  L.  R.  9  Eq.  266 788.  790 

School  Commissioners  of  Hochelaga  v.  .Montreal  Abattoir  (1887) 

8  M.  I*  R.  (Q.  B.)  116 411.  74^ 

Schroder's  Caae  (1871)  L.  R.  11  Eq.  131 797 

Sclnde  Punjab  ft  Delhi  Co.  (1871)  L.  R.  6  Ch.  53  (n)  8«5 

Scott  V.  Colbura  (1858)  26  Beav.  276 871.  376 


Ixviii  TABLE  OF  CASES. 

Sco — Sie  PAGE 

Scott  V.  Hyde  (1909)  Q.  R.  18  K.  B.  138 .'697 

Scott  and  Jackson  (1893)  W.  N.  184  721 

Scott,  Re  V.  Silver  (1915)  8  O.  W.  N.  552 737 

Scott  V.  Siemens  (1912)  18  O.  W.  R.  538  834 

Scottish  Petroleum  Company,  In  re  (1883)  23  Ch.  D.  413 

200,  201,  785,  788,  790 

Sea  Coast  R.  R.  v.  Wood,  65  N.  J.  Eq.  530 215 

Seagram  v.  Pneuma  Tubes,  Ltd.   (1919)   43  O.  L.  R.  513   (App. 

Div.)    556,  658 

Seagram  v.  Pneuma  Tubes,  Ltd,  (1917)  40  O.  L.  R.  301 658 

Segsworth  v.  Anderson  (1894-5)  24  S.  C.  R.  699  774 

Seiffert  v.  Irving  (1888)  15  O.  R.  173 133,  215,  550 

Selkirk  v.  Windsor  (1901)  21  0.  L.  R.  109;  22  O.  L.  R.  250 440 

Semi-Ready  v.  Semi-Ready  (1910)  15  B.  C.  R.  301 62 

Severn  R.  Co.,  Re  (1896)  1  Ch.  564 419 

Sewell's  Case  (1868)  L.  R.  3  Ch.  138 .' 788 

Shackell  v.  Charlton  [1895]  1  Ch.  378  812 

Shackleford's  Case  (1866)  1  Ch.  567 -. 789 

Shackleford  v.  Dangerfleld  (1868)  L.  R.  3  C.  P.  407 287 

Sharpe,  Re  (1892)  1  Ch.  154 257,  423,  467,  497,  761 

Sharpe  v.  Dawes  (1876-7)  2  Q.  B.  D.  26 531 

Sharpley  v.  South  Ry.  Co.  (1876)  2  Ch.  D.  663 790 

Shaughnessy  v.  Imperial  Trust  Co.  (1904)  3  N.  B.  Eq.  5 413 

Shaver  v.  Cotton  (1894)  16  P.  R.  278 161 

Shaver  v.  Cotton  (1896)  23  A.  R.  426.  .160,  731,  732,  744,  745,  801,  82i 

Shaw  V.  Lawley  (1847)  16  M.  &  W.  810 290 

Shaw  V.  Royce,  Ltd.  (1911)  1  Ch.  138  417 

Shaw  V.  Taxi  Concessions  (1913)  1  Ch.  292 529 

Sheffield,  etc.,  Society,  Re,  22  Q.  B.  D.  476 6 

Sheffield,  etc.,  Society    v.  Aizlewood  (1889)  44  Ch.  D.  412  ...107,  495 

Sheffield  Corporation  v.  Barclay  (1905)  A.  C.  392 344 

Shepheard  v.  Bray  (1906)  2  Ch.  235  190 

Shepheard  v.  Broome  (1904)  A.  C.  342  189 

Shepherd's  Case  (1866)  2  Ch.  App.  16 315 

Sheppard  v.  Bonanza,  etc.,  Co.  (1894)  25  O.  R.  305.  .107,  110,  141,  367 

Sherker  v.  Rudner  (1911)  39  Que.  S.  C.  44 450,  451,  458,  459,  482 

Sherrington's  Case  (1885-6)  31  Ch.  D.  120 246 

Sherwell  v.  Combined  Incandescent  Co.  (1907)  W.  N.  110;  23  T. 

L.   R.  482    185 

Shewell's  Case  (1867)  L.  R.  2  Ch.  387  783 

Shields  Marine  Insurance  Co.  (1867)  W.  N.  265,  296 704 

Ship's  Case,  13  W.  R.  450,  12  L.  T.  728  782 

Shirleys,  Ltd.  Re  (1916)  29  D.  L.  R.  273 749,  814,  816,  827,  830 

Shoolbred  v.  Clark  (1890)  17  S.  C.  R.  265.  .679,  681,  694,  753,  754,  859 

Shoolbred  v.  Union  Fire  (1887)  14  S.  C.  R.  624 750,  751 

Shortreed  v.  Raven  Lake  (1909)  13  O.  W.  R.  720 410 

Shrewsbury  v.  Hart,  1  C.  &  P.  114  559 

Shropshire  &  Union  Ry.  Co.  v.  The  Queen  (1875)  L.  R.  7  H.  L. 

496,  509   317 

SIche  Light  Co.  v.  Fortin,  13  Que.  P.  R.  235  (S.  C.)   850 

Sichell's  Case  (1867)  L.  R.  3  Ch.  119 315,  760,  784 

Siemens  Bros  &  Co.  v.  Burns  (1918)  87  L.  J.  Ch.  572 172 


TABLB  or  OASMM,  Ixlx 


8llkston«  Coal  Co.  v.  Bdey  (1900)  1  Ch.  167 TSt 

Sllkttone  Colliery  Co..  He  (1875)  1  Ch.  D.  38 H7 

Sllkctone*  Dodwortb  Iron  Co.,  Re  (1881)  17  Ch.  D.  IM 74t 

Sllliker  Car  Co.  v.  Donahue,  44  N.  8.  R.  815 101 

StIIiker  Car  Co..  The  v.  Evana  ( 1909 )  7  E.  L.  R.  580 148 

SlUby  V.  Village  of  Dunvllle,  81  C.  P.  801.  8  A.  R.  524 Ill 

Silver  Valley  Mines  Co..  R©  (1882)  21  Ch.  D.  381 714.  76! 

81mm  V.  Anglo-American  ( 1879)  5  Q.  B.  D.  188 798 

Simpson  V.  Dennison  (1852)  10  Hare  51  37.  618 

Simpson  V.  Molsons  Bank  (1895)  A.  C.  270 161 

Simpson  tt  Hunter.  Re  ( 1916)  34  W.  L.  R.  850 710 

Simpson  V.  Westminster  Palace  Hotel  (1860)  8  H.  L.  C.  712 17 

Slmson.  Ex  p.,  De  O.  9 841 

Simultaneous  Colour  Printing  Co.  v.  Foweraker  (1901)  1  K.  B. 

771    Ill 

Sinclair  v.  Brougham  (1914)  A.  C.  398  103.  359.  374 

Sinclair  v.  Toronto  Brick  Co.  (1916)  10  O.  W.  N.  250 142.  143 

Skegness.  Re  (1889)  41  Ch.  D.  215 211 

Skinner  v.  City  of  London  (1885)  14  Q.  B.  D.  882 116 

Skinner  v.  McLeod.  15  N.  B.  2  Pugs  134  836.  838 

Slatter's  Executors.  Ex  p.  (1851)  4  DeO.  ft  Sm.  34  807 

Sleeman  v.  Barrett  (1864)  2  H.  &  C.  934  508 

Sloan's  Case  (1894)  21  A.  R.  66.  22  S.  C.  R.  644 797 

Slogger  Automatic  Feeder  Co..  In  re  (1915)  84  L.  J.  Ch.  587 412 

Sloman  v.  Governor  of  New  Zealand  (1876)  1  C.  P.  D.  563 548 

Smart  v.  BowmanvUle  Machine,  etc..  Co.,  25  C.  P.  503 Ill 

Smart  v.  West  Ham  Union  (1855)  10  Exch.  867 lit 

Smith  V.  Anderson  (1880)  15  Ch.  D.  275 467 

Smith  V.  Bank  of  Nova  Scotia  (1882)  8  S.  C.  R.  558 325.  114 

Smith  V.  Brown  [18961  A.  C.  614 794 

Smith  V.  Canada  Car  C^.  (1876)  6  P.  R.  107 US 

Smith  V.  Chadwick  (1884)  9  A.  C.  187 191 

Smith  V.  Goldsworthy,  4  Q.  B.  430 6 

Smith  V.  Gowganda  (1909-10)  44  S.  C.  R.  621: 111.  291. 

305.  323.330.  791 

Smith  T.  Hall  Glass  Company.  8  C.  B.  668;  11  C.  B.  897 136 

Smith  V.  Humbervale  Cemetery  Co.  (1915)  33  O.  L.  R.  462  ..90,  597 

Smith.  Knight  ft  Co.,  Re  (1868)  16  W.  R.  1104 772 

Smith  V.  London  Gas  Co.  (1859)  7  Gr.  112 127 

Smith  v.  McLean.  25  Gr.  567 842 

Smith  v.  Paringa  Mines  (1906)  2  CHi.  193 516 

Smith   V.   Provincial   Treasurers  for  Nova  Scotia  and   Quebec 

(1919)  58  S.  C.  R.  570 847 

Smith  V.  Rogers  (1899)  30  O.  R.  256 113.  817.  819.  341 

Smith  V.  Walkervllle  ( 1893)  23  A.  R.  95 315.  817 

Smith  V.  Western  Canada  Flour  Co.  (1911)  17  W.  L.  R.  531 399 

Smith.  Sid  B.  Lumber  Co..  Ltd..  In  re  (1917)  3  W.  W.  R.  844.809.  810 

Smyth  v.  Morton.  10  C.  P.  566 841 

Sneath  v.  Valley  Gold  Co.  (1893)  1  Ch.  477 417 

SneUinger  v.  Lettch  ( 1901 )  32  O.  R.  440 110 

Snow  V.  Benaon  (1908)  2  W.  L.  R.  359 506 

Soci6t«  Canadienne.  etc.  v.  Daveluy  (1892)  20  S.  C.  R.  449 827 


IXX  TABLE  OF  CASES. 

Soc — Sta  PAGE 

Soci6t6  G6ii6rale  de  Paris  v.  Tramways  Union  (1884)  14  Q.  B.  D. 

424 262 

Soci6t6  G6n6rale  v.  Walker,  1  App.  Cas.  20 262 

Solicitors,  Re  (1913)  27  O.  L.  R.  147 629 

Somerville's  Case  (1870)  L.  R.  6  Ch.  266  785 

Soucy,  L.  V.  Compagnie  d'Imprimerie  Industrielle  (1902)  Que.  5 

P.  R.  195 731 

Soucy  V.  Electric  (1902)  5  Q.  P.  R.  105 : . .  738 

South  African  Territories  v.  Wallington  (1908)  A.  C.  309 385 

South  Barrule  Co.,  Re  (1869)  L.  R.  8  Eq.  688 730 

South  East  Corporation,  Re  (1915)  23  D.  L.  R.  724 717 

South  of  Ireland  Colliery  v.  Waddle  (1869)  L.  R.  4  C.  P.  617.  .118,  128 
South  Kensington  Co-operative  Stores,  In  re   (1881)   17  Ch.  D. 

161 749,  750 

South  London  Fish  Market  Co.,  In  re  (1888)  39  Ch.  D.  324,  331. 

443,  472 

South  Staffordshire  v.  Burnside  (1850)  5  Ex.  129 801 

South  Western  of  Venezuela  Ry.,  In  re  (1902)  1  Ch.  701 502 

Southall  V.  British  Life  Assurance  Society,  L.  R.  6  Ch.  614;  L.  R. 

11   Eq.   65 593 

Southern  Brazilian  Rio  Grande  del  Sul  Ry.  Ck).  (1905)  2  Ch.  78. 

358,  377,  404 

Sov-ereen  v.  Whiteside    (1906)    12  O.   L.   R.   638    

436,  437,  444,  450,  455,  514 
Sovereen  Mill,  etc.,  Co.  v.  Simcoe  Mill,  etc.,  Co.  (1904)   3  O.  W. 

N.   681 61 

Sovereign  Bank,  Re  (1915)  48  N.  B.  R.  519  873 

Sovereign  Bank  of  Canada,  Re  (1915)  34  O.  L.  R.  577 857,  862 

Sovereign  Bank  of  Canada,  Re  Barnes's  Case  (1916-7)  11  O.  W. 

N.   103    251 

Sovereign  Bank  of  Canada,  Re,  Clark's  Case  (1915-16)  35  O.  L. 

R.  448 ;  27  D.  L.  R.  253  251,  294,  311 

Sovereign  Bank  v.  Mclntyre  (1909-10)  1  O.  W.  N.  254 '. 251 

Sovereign  Life  v.  Dodd  (1892)  2  Q.  B.  573 818 

Spackman  v.  Evans  (1868)  L.  R.  3  H.  L.  171 294 

Spanish  Prospecting  Co.,  In  re  (1911)  1  Ch.  92 428 

Spargo's  Case  (1873)  L.  R.  8  Ch.  407 795 

Sparks  v.  Liverpool  Waterworks  Co.  (1807)  13  Ves.  428 295 

Spartali  &  Tabor,  Ex  p.;  Re  International  Contract  Co.   (1866) 

14  L.  T.  726  710 

Spence's   Patent   Non-Conducting   Composition    Co.,   Re    (1869) 

L.  R.  9  Eq.  9 686 

Spiers  &  Sevan's  Case  (1899)  1  Ch.  210 793 

Sprouted  Food  Co.,  Re,  Hudson's  Case  (1905)  6  O.  W.  R.  514.. 

331,  532,  559 

Squire  v.  Watt  (1869)  29  U.  C.  R.  328 837 

Stace  &  Worth's  Case  (1869)  L.  R.  4  Ch.  682 593,  788 

Stacey,  F.  &  Co.,  Ltd.  v.  Wallis  (1912)  105  L.  T.  544 151 

Stadacona  Fire  Ins.  Co.  v.  Mackenzie  (1878)  29  U.  C.  C.  P.  10. . .  286 

Staffordshire  Gas  Co.  (1892)  66  L.  T.  413  789 

Stagg  V.  Medway  (1901-2)  50  W.  R.  446 371 


TABLB  or  OMMM,  IzXl 


•t»— St*  rAoa 

SUiniUrd  Bank  ▼.  Stephens   (1908)   16  O.  L.  R.  lift;    (1901) 

11  O.  W.  R.  582 16«.  201.  2Sf.  2S9.  tft 

BUndard  Cobalt.  Re  ( 1911 )  18  O.  W.  R.  655 US 

Standard  Conetructlon  Co..  Ltd.  t.  Crabb  (1914-6)  SO  W.  L.  R. 

161 :  7  W.  W.  R.  719  48S 

Standard  Fire.  Re.  Barber's  CaM  ( 1886-6 )  12  A.  R.  486 789 

Standard  Fire  Ina.  Co.,  Re.  Caaton's  Caae  (1886)  7  O.  R.  448: 

12  A.  R.  486:  12  S.  C.  R.  644.  and  lee  Caaton'a  Case 789 

Standard  Fire  Insurance  Co.,  Re,  Kelly's  Caae.  12  A.  R  486 69S 

Standard  Fire  Insurance  Co..  Re.  Turner's  Caae  (1886)  7  O.  R. 

448   246,  789 

Standard  Fire  Insurance  Co..  Re  (1886)  7  O.  R.  448:  12  8.  C.  R 

644    68S 

Standard  Fire  Ins.  Co..  Re  (1886)  7  O.  R.  448;  12  A.  R.  486: 

12  8.  C.  R.  644  78S 

Standard  Ideal  v.  SUndard  Mfg.  Co.  (1911)  A.  C.  78 6S 

Standard  Mfg.  Co..  Re  (1891 )  1  Ch.  627 S9S 

Standard  Mutual  Fire  Ins.  Co.,  Musson's  Caae  (1910)  1  O.  W.  N. 

974:  46  Can.  Law  J.  505 171 

Standard  Mutual  v.  Dominion  Mutual,  etc.  (3o.  (1910)  11  Qae. 

P.  R.  392  766 

Standard  Trust  v.  South  Shore  (1902-3)  5  Que.  P.  R.  257 14S 

Stanhope's  Case  (1850)  3  DeG.  &  S.  198 SOS 

Stanhope  Silkstone  Collieries  Co.,  Re  (1879)  11  Ch.  D.  160 748 

Staples  V.  Eastman  Photographic  Materials  (1896)  2  Ch.  303 258 

Charles  Stark  Co..  Re  ( 1893)  15  P.  R.  471 770 

State  of  Wyoming  Syndicate.  Re  ( 1901 )  2  Ch.  481 618 

Stavert  v.  Lovltt  (1907-8)  42  N.  S.  R.  449 427.  429.  430.  493.  494 

Stavert  v.  McMlUan  (1911)  24  O.  L.  R.  456:   (1913)  12  D.  L.  R. 

113    Ill 

Steel  Company  of  Canada,  Re  (1884)  N.  S.  (5  R.  G.)  49 696 

Steel  Company  of  Canada.  In  re  (1884)  17  N.  S.  R.  49 70S 

Steel  Company  of  Canada.  In  re  (1885)  W.  N.  79 768 

Steel  V.  N.  Metropolitan  R.  Co.  (1867)  L.  R.  2  Ch.  237 625 

Stelndler  v.  Maclaren  (1909)  14  O.  W.  R.  647 466 

Stephens  v.  Qerth  et  al..  In  re,  Ontario  Express  (1895)  24  8.  C. 

R.  716   866 

Stephens  v.  McArthur.  19  8.  C.  R.  446 v . . .  841 

Stephens  v.  Mysore  Reefs  (1902)  1  Ch.  745 101 

Stephens  v.  Riddell  (1910)  21  O.  L.  R.  484 784 

Stephenson  v.  Vokea  (1896)  27  O.  R.  691 232.  454,  474,  481.  789 

Stevens  v.  Hounslow  Burial  Board  ( 1889)  61  L.  T.  839 121 

Stevens  v.  London  Steel  Works  Company.  Delano's  Caae  (1888) 

16  O.  R.  75 202.  224,  786.  788 

Stevens  v.  South  Devon  R.  Co.  (1851 )  9  Ha.  313 418 

Stevenson  4  Brodle.  Ltd.,  Re  (1911)  18  O.  W.  R.  163:  2  O.  W.  N. 

486 850 

Stevenson  v.  McLean  (1880)  6  Q.  B.  R.  346 242 

Stevenson  v.  Wilson  (1907)  Sc.  St.  Seas.  445 87 

Stewart's  Caae  (1866)  L.  R.  1  Ch.  674  197 

Stewart  t.  Lepage  (1916)   63  8.  C.  R.  837   

736.  788,  871.  872.  874.  875.  877 


Ixxii  TABLE  OF  CASES. 

Ste — Tai  page 

Stewart  &  Matthews,  Ltd.,  R«  (1916)  26  Man.  L.  R.  277;  34  W. 

L.  R.  47  696,  698,  730 

Stewart  Gold  Dredging  Go.,  Re  (1912)  7  D.  L.  R.  736 695 

Stewart  Howe  v.  Meek  (1913)  9  D.  L.  R.  484 156,  866 

Stickney  v.  Buckel  (1905)  6  O.  W.  R.  751  469 

Stimson  v.  Northwest  Gattle  Go.  (1902-3)  5  Que.  P.  R.  181 751 

Stocken's  Gase  (1868)  3  Ch.  415 297,  298 

Stoneburgh  v.  Brighton  (1859)  8  C.  P.  155  122 

Storey,  Ex  p.  (1890)  62  L.  T.  791 788 

Stoth«rs  V.  Toronto  General  Trusts  Corporation  (1919)  44  O.  L. 

R.   432    400 

Straffon's  Executors  (1852)  1  De  G.  M.  &  G.  516;  4  De  G.  M.  & 

Sm.    256 789 

Strand  Music  Hall  Co.  (1865)  3  DeG.  &  S.  147 380 

Stranton  Iron  and  Steel  Co.  (1873)  L.  R.  16  Eq.  559 325,  528 

Strapp  V.  Bull  (1895)  2  Ch.  1 415 

Stratford  Fuel,  Re.  (1913)   28  O.  L.  R.  481,  affirmed  (1914-5)  50 

S.  C.  R.  100,  sub  nom.  Brown  v.  Coughlin 810,  821,  826 

Stratford,  etc.,  Co.  v.  Mooney  (1910)  21  O.  L.  R.  426 208 

Strathy  Wire  Fence  Co.,  Re   (1904)   8  O.  L.  R.  186   

689,  690,  714,  716,  717,  718 

Strawbridge,  Ex  p.  (1883)  25  Ch.  D.  266  807 

Streatham  Estates  Co.,  Re  (1897)  1  Ch.  15 364 

Strick  V.  Swansea  Tin-plate  Co.  (1887)  36  Ch,  D.  558 805,  850 

Stringer's  Case  (1869)  L.  R.  4  Ch.  475 418,  496,  682,  802 

Strong  V.  Carlyle  Press  (1893)  1  Ch.  D.  268  411 

Stroud  V.  Royal  Aquarium  (1903)  83  L.  T.  243  501 

Struthers  v.  Mackenzie  (1897)  28  0.  R.  381  105,  360,  375,  496 

Stuart  V.  Hamilton  Jockey  Club  (1910)  2  O.  W.  N.  673,  1402 346 

Sturge  V.  Eastern  Union  R.  Co,  (1855)  7  D.  M.  &  G.  158 524 

Sturgis  (British)  Motors  Power  Syndicate,  In  re  (1886)   53  L. 

T.  715 725 

Suburban  Hotel  Co.,  In  re  (1867)  L.  R.  2  Ch.  App.  737 701 

Sullivan  v.  Mitcalfe  (1880)  5  C.  P.  D.  455 181,  186 

Summerside  Electric,  In  re  (1908)  5  E.  L.  R.  129 368 

Sun  Lithographing  Co.,  Re,  Farquhar's  Claim   (1892)   22  O.  R. 

57 844 

Sun  Lithographing  Co.,  Re  (1893)  24  O.  R.  200 772,  773.  807 

Sunderland  Building  Society,  Re  (1888)  21  Q.  B.  D.  349 850 

Superior  Copper  Co.,  Ltd.  v.  Perry  &  Sutton  (1919)  17  O.  W.  N. 

90;   (1918)  44  O.  L.  R.  24 667 

Superior  Copper  Co.,  Ltd.  v.  Perry  (1918)  42  O.  L.  R*  45 667 

Suter  V.  The  Merchants  Bank,  24  Gr.  365 842 

Sutton  V.  English  &  Colonial  (1902)  2  Ch.  502 445,  446 

Swayze  v.  Grobb  (1915)  8  O.  W.  N.  316 134,  234,  482 

Sweeney  v.  Bank  of  Montreal  (1885)  18  S.  C.  R.  183;   (1887)  12 

A.  C.  617 263 

Sylvester  v.  McQuaig  (1878)  28  U.  C.  C.  P.  443 216 


Tallby  v.  Official  Receiver  (1888)  13  App.  Gas.  523 381 

Taite's  Case  (1867)  L.  R.  3  Eq.  795  . . .  ^ 788 


TABLB  OF  CAMM,  IXXIU 

TsM— Tit  rAos 

Tamplin'a  Cam  (1S92)  W.  N.  94  Itl 

Tancuajr  t.  Rojral  Paper  Mills  (1907)  Q.  R.  SI  B.  C.  397.  .9e.  H4.  4M 

T«nn«r'B  Case.  Ex  p.  ( 1852)  21  L.  J.  Cb.  5«4 79t 

Taurine  Co..  Re  (1883)  25  Cb.  D.  118 4M 

Taylor.  Kx  p.  (1877)  W.  N.  p.  136 71ft 

Taylor  v.  Cobourg.  etc.,  Co.  (1874)  24  C.  P.  200 lit 

Taylor  v.  Cblcbester  Ry.  Co.  ( 1867 )  L.  R.  2  Ex.  S6< 4S1 

Taylor  v.  Midland  Ry.  Co.  (1866)  8  W.  R.  401  261 

Teiescriptor  Syndicate.  Re  ( 1903)  2  Cb.  174 729 

Telford  v.  Metrop.  Board  of  Works  (1872)  L.  R.  13  Eq.  574 52S 

Teroiscouta  v.  Macdonald  (1900-1)  3  Que.  P.  R.  462 462 

Temlskaming  Telepbone  Co.  v.  Town  of  Cobalt  (1918)  42  O.  L. 

R.  S85:  (1919)  44  O.  L.  R.  366;  (1919)  49  S.  C.  R.  93 92 

Temperance  Colonization  v.  Fairfield  (1889)  16  O.  R.  544 192 

Tencb  t.  O.  W.  R.  Co.  (1872)  32  U.  C.  R.  452 149 

Tennent  v.  City  of  Glasgow  Bank  (1879)  4  App.  Gas.  616.201,  7SS.  788 

Teasier  v.  Henderson  (1899)  1  Cb.  861 476 

Tewkesbury  Gas  Co.  (1911)  2  Cb.  279;  (1912)  1  Cb.  1 381.  405 

Tbamee  Haven  Dock,  etc.,  Co.  v.  Hall,  3  Eng.  Ry.  Cases  441 460 

Thames  Navigation  Co..  Limited  v.  Reid  (188G)  13  A.  R.  303.496,  785 

Thayer  v.  Nathan  (1897)  17  Tex.  Clr.  App.  382 10 

Theatre  Amusement  Co.  v.  Stone    (1914)    50  8.   C.   R.  32 

447,  449.  459.  477 

Theatrical  Trust.  Re  (1895)  1  Cb.  771  156.  157,  792 

Tberlen  v.  Brody  (1893)  4  Que.  8.  C.  23 467 

Tblbaudeau  v.  Paul  (1894)  26  O.  R.  375 396 

Thomas,  In  re  (1916)  2  Cb.  331  438 

Thomas,  A.  E.,  Ltd.  v.  Standard  Bank  (1909  10)  1  O.  W.  N.  379, 

648   104.  130,   145.  152 

Thomas  v.  Patente  Llonlte  Co.  (1881)  17  Cb.  D.  250 748,  822 

Thompson  v.  Big  Cities  Realty,  etc.  Co.  (1910)  21  O.  U  R.  294. 

162.  816 
Thompson  v.  Brantford,  etc.,  Co.  (1898)  25  A.  R.  340.. 119.  128. 

129.  134.  135.  137.  140,  143,  367.  486 

Thompson  ▼.  Canada,  etc..  Ins.  Co.  (1885)  9  O.  R.  284 471 

Thompson  v.  FYeeman  (1868)  15  Gr.  384 777 

Thompson  v.  Skill  (1908)  12  O.  W.  R.  1033;   (1909)  13  O.  W.  R. 

887 229 

Thompson  A  Victoria  Ry.  Co..  Re.  9  P.  R.  119 378 

Thomson  v.  Lord  Clanmorrls  ( 1900)  1  Cb.  718 190 

Thome  v.  City  Rice  Mills  (1889)  40  Cb.  D.  357 407 

Thornton  v.  Sandwich  Street,  etc..  Co.  (1866)  25  U.  C.  R.  691...   124 

Thorpe  v.  Tlsdale  (1909)  13  O.  W.  R.  1044  478 

Thunder  Hill  Mining  Co..  Re  ( 1894 )  3  B.  C.  R.  351  826 

Thunder  Hill  Mining  Co..  Re  ( 1895)  4  B.  C.  R.  62 782 

Thunder  Hill  k  Bowker.  Re  (1896)  5  B.  C.  R.  21  824 

Tlllsonburgh  Agricultural  Co.  t.  Goderlcb  (1885)  8  6.  R.  665.. 

223.  683.  785 

Tilt  CoTe  Copper  Co.  (1913)  2  Cb.  588  409 

Times  Life  Assurance  and  Guarantee  Society.  In  re  (186«)  L.  R. 

9   Eq.   882    720.722 

Titherlngton  t.  Distributors  (1906)  8  O.  W.  R.  829 741 


Ixxiv  TABLE  OF  CASES. 

Tob — Tar  page 

Tobique  Gypsum  Co.,  In  re  (1903)  6  O.  L.  R.  515. .  .726,  727,  728,  737 

Todd  V.  Robinson  (1884)  14  Q.  B.  R.  739  450 

Toledo  R.  R.  v.  Connecticut  Trust  (1899)  95  Fed.  Rep.  497 13 

Toms  V.  Cumming  (1843)  8  Scott  N.  R.  p.  917  556 

Tonquoy  Gold  Mining  Co.,  In  re  (1906)  1  E.  L.  R.  142 257 

Toronto  Brass  Co.,  Re  (1898)  18  P.  R.  248  4 703 

Toronto  Brewing  and  Malting  Co.  v.  Blake  (1882)  2  O.  R.  175.. 

436,  455,  457,  458,  488,  520 

Toronto  v.  Consumers  Gas  Co.  (1903)  5  O.  L.  R.  494 434,  445 

Toronto  Cream  and  Butter  Co.,  Re  (1909)  14  O.  W.  R.  81 742 

Toronto  Gas  Co.  v.  Russell  (1850)  6  U.  C.  R.  567 284,  285,  290 

Toronto  KJeneral  Trusts  v.  Central  Ontario  Ry.   (1905)  10  O.  L. 

R.    347    343,403 

Toronto  General  Trusts  v.  Central  Ontario  (1905)  6  O.  W.  R.  350.  401 
Toronto  Rowing  Club,  Re  (1916)  37  O.  L.  R.  23;  31  D.  L.  R.  686. 

858,  863 

Tottenham  v.  Swansea  Zinc  Ore  Co.  (1884)  53  L.  J.  Ch.  776 761 

Totterdell  v.  Blue  Brick,  etc.,  Co.,  1  C.  P.  674  139 

Totty,  Ex  p.  (1860)  1  Dr.  &  Sm.  273 '. 772 

Tough  Oakes  v.  Foster  (1917)  39  O.  L.  R.  144  457,  616 

Towers  v.  South  African  Tug  Co.  (1904)  1  Ch.  558 429 

Town  of  Cobalt  v.  Temiskaming  Telephone  Co.   (1919)  49  S.  C. 

R.   93    92 

Town  Topics  Co.,  Ltd.,  Re  (1911)  20  Man.  L.  R.  574.... 536,  537,  701 
Towner  v.  Hiawatha  Gold  Mining  Co.  (1899)  30  O.  R.  547  .  .556,  557 

Townsend  v.  Waddell,  18  0.  R.  539  551 

Traders  North  Staffordshire  Carrying  Co.,  Re   (1874)   L.  R.  19 

Eq.   60    748 

Traders  Trust  v.  Goodman  (1917)  37  D.  L.  R.  31 233,  240,  241 

Traders  Trust  Co.  &  Kory,  Re  (1916)  26  D.  L.  R.  41 497,  868 

Transcontinental  Townslte  Co.,  Re  (1915)  21  D.  L.  R.  291;  25 

Man.  L.  R.  193   742 

Transcontinental  Townslte,  Re  (1915)  33  W.  L.  R.  241 765 

Transvaal  Exploring  Co.  v.  Albion  (1899)  2  Ch.  370 794 

Transvaal  Lands  Co.  v.  New  Belgium,  etc.,  Co.  (1914)  2  Ch.  488; 

(1915)  84  L.  J.  Ch.  94  476,  477 

Travellers  v.  Travellers  (1911)  20  Que.  K.  B.  437 60,  62 

Trevor  v.  Whitworth  (1887)  12  App.  Cas.  409  .  .296,  306,  307,  308,  795 

Trueman's  Estate,  Re  (1872)  L.  R.  14  Eq.  278 724,  770 

Trueman,  Hanbury,  Buxton  &  Co.,  In  re  (1910)  2  Ch.  498 273 

Truman's  Case  (1894)  3  Ch.  272  786 

Trust  &  Loan  v.  Hamilton  (1858)  7  C.  P.  98  382 

Trusts  and  Guarantee  v.  Abbott  Mitchell  (1906)  11  O.  L.  R.  403. . 

130,  367,  371,  390,  481 
Trusts  and  Guarantee  v.  Grand  Valley  Ry.  Co.  (1919)  44  O.  L.  R. 

398,    412    ., 403 

Trusts  and  Guarantee  v.  Munro  (1909)  19  O.  L.  R.  48a 

732,  735,  736,  847 

Tudhope  Motor  Co.,  Re  (1913-4)  5  O.  W.  N.  865 718 

Turnbull  v.  Payson,  95  U.  S.  418  558 

Turner  v.  Cowan  (1903)  34  S.  C.  R.  160 165 

Turquand  v.  Marshall  (1869)  L.  R.  4  Ch.  376 494 


TABU  OF  OASM.  IZXT 

Tunaud  v.  TusMud  (1890)  44  Ch.  D.  678 C2 

Twin  Clt7  Oil  V.  CbrUtle  (1909)  18  O.  L.  R.  324  ...  .96.  2SS.  284.  484 

TwyeroM  ▼.  Grant  (1877)  2  C.  P.  U.  469 181 

Tyrev.  Wllke*  (1856)  13  U.  C.  K.  488 S47 

U. 

UnderfcMl  Stoker  Co.  of  America,  R«  (1901)  1  0.  U  R.  42. .  .340.  S62 

Underwood's  Case  (1854)  5  D.  M.  A  O.  677 730 

Union  Bank  v.  Eureka  Woollen  Mfg.  Co..  S3  N.  8.  R.  302 192 

Union  Bank  r.  Gourlay  (1916)  31  D.  L.  R.  565;   (1917)  37  D.  L. 

R.  699;  36  W.  L.  R.  935 232,  260 

Union  Bank  v.  Indian  A  General,  etc.,   (1908)  3  B.  L.  R.  409; 

(1908)  40  S.  C.  R.  610 ' 393 

Union  Bank  v.  McKiUop  (1915)  51  S.  C.  R.  510;  24  D.  L.  R.  787.    90 

Union  Bank  v.  McKillop  (1914)  30  O.  L.  R.  87 104 

Union  Bank  v.  Morris  A  Code   (1900)   27  A.  R.  396  

157,  163.  559.  793.  796.  797,  798 

Union  Bank  of  Calcutta.  Re  (1850)  3  De  G.  A  Sm.  253 695 

Union  Bank  of  Canada  v.  Cross  ( 1912)  5  A.  L.  R.  489 148 

Union  Brewery  Co..  Re  (1903-4)  6  Que.  P.  R.  395 838 

Union  Fire  Ins.  C^..  Re  (1886)  13  A.  R.  268  

698.  699.  750.  851,  852,  854 
Union  Fire  Ins.  Co..  Re  (1887)  14  O.  R.  618;  (1890)  16  A.  R.  161; 

(1890)  17  S.  C.  R,  265 694.  698 

Union  Fire  Ins.  Co..  Re,  Cases  of  Chabot,  et  al.,  27th  June.  (1891) 

( unreported ) 799 

Union  Fire  Insurance  Co.  v.  Fitzslmmons  (1882)  4  O.  R.  359 291 

Union  Fire  Insurance  Co.  v.  Fitzslmmons  (1882)  32  C.  P.  602 547 

Union  Fire  Insurance  Co..  Re.  McCord's  Case  (1892)  21  O.  R.  264. 

169.  306.  311.  799 

Union  Fire  Insurance  Co.  v.  O'Gara   (1883)   4  O.  R.  359 

227.  281.  283.  284 

Union  Hill  Sliver  Co..  Re  (1870)  22  L.  T.  200 616 

Union  St.  Jacques  v.  Belisle  (1874-6)  L.  R.  6  P.  C.  Appeals  31. . .  679 

United  Commercial  (1901-3)  9  B.  C.  R.  528 686.  687 

United  Senrlce  Ass'n..  In  re  (1901)  1  Ch.  97 783 

United  SUtes  t.  Grundy.  3  Cranch  (U.  8.)  337 70 

Unity  General  Assurance  Association,  Re  (1863)  11  W.  R.  365..  692 

Unirersal  Bank.  Re  (1866)  14  W.  R.  906 713 

Universal  Banking  Corporation.  In  re.  Gunn's  Case  (1867-8)  3 

Ch.  App.   40    289,  240 

Universal  Non-tariff  Fire  Insurance  Co.  (1875)  W.  N.  54   724 

Universal  Private  Telegraph  Co..  In  re  (1871)  23  L.  T.  884 770 

Upton  V.  Hutchinson  (1899)  2  Que.  P.  R.  300;  R.  J.  8  Q.  B.  505. 

322.  335 
Uruguay  Centrsl  Ry.  Co.  of  Monte  Video.  Re  (1879)   11  Ch.  D. 

372 709.  711.  714 


Valletort  SaniUry  Steam  Laundry  Co..  Re  (1903)  2  Cb    654 S9S 

VagUano  Anthracite  Collieries.  Ltd.  (1910)  79  L.  J.  Ch.  769  ...  347 


Ixxvi 


TABLE  OF   CASES, 


Van — Wal  PAGfi 

Vancouver   Engineering   Works   v.    Columbia,   etc.,    Co.    (1914) 

16  D.  L.  R.  841  141 

Van  Hummell  v.  International  Guarantee  Co.  (1913)  IQ  D.  L.  R. 

306 .' 213,  476 

Van  Slckler  v.  McKnlght  Construction  Co.   (1914)   31  O.  L.  R. 

531;   (1915)  51  S.  C.  R.  374  129,  139,  145 

Van  Sittart,  In  re  [1893]  2  Q.  B.  277  839 

Vance  v.  East  Lancashire  Ry.  Co.  (1856)  3  K.  &  J.  50 37 

Verner  v.  General  &  Commercial  Trust  (1894)  2  Ch.  239 421,  426 

Victor  Wood  Works,  In  re  (1908-9)  43  N.  S.  R.  368 248,  249,  250 

Victoria  (Malaya)  Rubber  Estates,  Re  (1914)  58  S.  J.  706 297 

Victoria  and  Montreal  Fire,  In  re  (1904)  Q.  R.  26  S.  C.  282 804 

Victoria-Montreal   Fire    Insurance    Co.,   In   re    (1901-2)    4    Que. 

P.  R.  315 774 

Victoria-Montreal  Fire,  etc.,  Co.  v.   Derome   (1902)    Que.  21  S. 

C.  319   731,  781 

Victoria  Montreal  Fire  Ins.  Co.  v.  Strome  (1905)  15  Man.  L.  R. 

645 219 

Victoria  Mutual  Fire  Ins.  Co.  v.  Thompson  (18.82)  32  U.  C.  C.  P. 

476;  A.  R.  620 107,  502 

Vilandre  v.  Allie  (1915)  22  D.  L.  R.  577  224,  239 

Villeneuve  Cie  v.  Price  Bros.,  Ltd.  (1909)  Q.  R.  36  S.  C.  396.  .751,  781 

Vimbos,  Ltd.,  Re  (1901)  1  Ch.  470  414 

Vipond  V.  Robert  (1908)  Que.  17  K.  B.  403 440,  443 

Vron  Colliery  Co.,  In  re  (1881-2)  20  Ch.  D.  442  715 

Vulcan  Iron  Works,  In  re  (1885)  W.  N.  120  798 

Vulcan  Iron  Works  v.  Leary  (1905)  1  W.  L.  R.  453 146 

W. 

Waddell  v.  Ontario  Canning  Co.  (1889)  18  O.  R.  41.  .473,  488,  523,  525 

Wade  Co.,  In  re  (1908-9)  2  Alta.  L.  R.  117 300,  791 

Wade  V.  Crain  (1915-16)  35  0.  L.  R.  402;   (1918)  55  S.  C.  R.  208.  408 

Wade  V.  Kenrick  (1906)  37  S.  C.  R,  32  478 

Wakefield  &  Co.  (1892)  3  Ch.  D.  165 291,  805,  835 

Wakefield  Mica  Co.,  Re  (1906)  7  O.  W.  R.  104 442 

Wakefield  Rattan  Co.  v.  Hamilton  Manufacturing  Co.   (1893)  24 

O.  R.  107    712 

Waldron,  Drouin  Co.,  Re  (1916)  17  Q.  P.  R.  358 775,  777 

Walker's  Case  (1868)  L.  R.  6  Eq.  30  787 

Walker's  Case  (1866)  L.  R.  2  Eq.  554 783 

Walker's  Case  (1868)  L.  R.  6  Eq.  30  315 

Walker,  S.  E.,  Co.,  Ltd.,  Re  (1913)  12  D.  L.  R.  769 815,  816 

Wallis,  Re  (1874)  29  U.  C.  R.  313 846 

Walker,  Ex  p.  (1851)  15  Jur.  853  864 

Lancashire  Cotton  Spinning  Co.  v.  Greatorex  (1866)  14  L.  T.  290.  864 

Walker  v.  Leduc  ( 1915)  8  W.  W.  R.  360 838 

Walker  Steam  Trawl,  etc.,  Co.,  Re  (1908)  S.  C.  123  Ct.  of  Sess. 

10  F.  123    272 

Wall  V.  London  &  Northern  Assets  Corporation  (1898)  14  T.  L. 

R.  496,  2  Ch.  469 519 

Wallace  v.  Universal  Automatic  Machine  Co.  (1894)  2  Ch.  547..  407 


TABLE  OF  oJkam,  IxxvU 

Wal— W«a  rAos 

Wallbiidge  v.  Farrell  (1890)  18  B.  C.  R.  1 tN 

Wallbridg«  Grain  Co.  (Alta.).  R*  (1918)  2  W.  W.  R.  tS6 SOi 

Walllnfford  v.  Mutual  Society  ( 1880)  &  App.  Caa.  885 8M 

Walmslejr  v.  Rent  Ouarantee  Co.  (1881)  29  Or.  484.  .S&9.  S60.  49€.  S51 

Ward'a  Case  (1870)  L.  R.  10  Bq.  659  787 

Ward  and  Henry's  Case  (1866)  2  Ch.  App.  431 815 

Ward  V.  Montreal  Storace.  etc..  Co.  (1904)  26  Que.  8.  C.  810  .. 

142.  145,  838 

Ward  ▼.  MuUln.  Q.  R.  (1905)  14  K.  B.  49 773.  808 

Ward  V.  Slemon  (1918)  43  O.  L.  R.  113 90.  HI.  202 

Ward  V.  Society  of  Attorneys  ( 1844 )  1  Coll.  370 524.  515 

Ware  v.  Grand  JuncUon  Waterworks  Co.  (1831)  2  R.  ft  M.  470..  525 

Warren  v.  Jacob  ( 1882)  20  Ch.  D.  224  843 

Warrant  Finance  Co..  4  Ch.  643  808 

Warren  v.  Lambeth  Water  Works  (1904-5)  21  T.  L.  R.  685 501 

Waahlngton  Diamond  Co.  (1893)  3  Ch.  95 818 

Waterhouse  v.  Jamleson  (1870)  L.  R.  2  H.  L.  Sc.  29 760.  761 

Waterous  Engine  Co.  v.  Town  of  Palmerston  (1892)  21  8.  C.  R. 

556 370 

Watklns.  Ex  p.  ( 1876)  1  Ch.  D.  130 770 

Watson.  Ex  parte  (1888)  21  Q.  B.  D.  301 102.  373 

Watson  ft  Co..  In  re  (1899)  2  Ch.  509 793 

Watson  V.  Bales  (1856)  23  Beav.  294   299 

Watson  V.  Spratley  ( 1854)  10  Exch.  222 221 

Watts  V.  Bucknall  (1903)  1  Ch.  766  183 

Wear  Engine  Works  Co..  In  re  (1875)  L.  R.  10  Ch.  App.  188.. 

70S.  704 

Webb  V.  Earle  (1865)  L.  R.  20  Eq.  556 481 

Webb  Hale.  etc.  (1905)  93  L.  T.  339 818 

Webster's  Case  (1863)  32  L.  J.  Ch.  135 295.  800 

Webster  v.  Crickmore.  25  A.  R.  97 840.  842 

Webster  v.  Jury  Copper  Mines  (1908)  12  O.  W.  R.  632 688 

Weeks  V.  Propert  (1873)  L.  R.  8  C.  P.  427 102.  361.  875 

Welch  V.  Ellis  (1895)  22  A.  R.  255  9.  10.  507 

Welsbach  Incandescent,  etc..  Co.  (1904)  1  Ch.  87 271 

Wellon,  Ex  p.  (1895)  1  Ch.  255  789 

Welton  V.  Saffery  (1897)  W.  N.  42 789 

Welsh  Flannel  and  Tweed  Co..  In  re  (1875)  L.  R.  20  Eq.  360  . . . .  734 
West  Cumberland  Iron  Co.  v.  Winnipeg  and  Hudson's  Bay  Ry. 

Co.  (1890)  6  Man.  R.  396 378 

West  Devon  Great  Consols  Mine,  Re  (1884)  27  Ch.  D.  109 706 

West  of  England  Bank  (1879)  27  W.  R.  646 819 

West  London  Commercial  Bank  v.  Kltson  (1883)  12  Q.  B.  D.  157; 

13  Q.  B.  D.  360 *«1 

Western  Archipelago,  2  El.  ft  Bl.  556 85 

Western  Assurance  Co.  ▼.  Taylor  (1862)  9  Gr.  471 107.  110 

Western  Bank  of  Scotland  v.  Addle  (1867)  L.  R.  1  H.  L.  (Sc  ) 

145 I9i 

Western  Canada  Fire  Insurance  Co.   (Cralgs  Case)    (1914)    19 

D.  L.  R.  170   S7.   US.  642 

Western  Coal  Co..  Ltd..  Re  (1913)  12  D.  L.  R.  401 814.  815.  816 

Western  Fire  Insurance  Co..  Re  (1915)  22  D.  L.  R.  19 20» 


Ixxviii  TABLE  OF  CASES. 

Wes — Wil  PAGE 

Western  of  Canada  Oil  Co.,  Re  (1873)  L.  R.  17  Eq.  1 709,  712 

Western   Union  Fire  Insurance   Co.  v.  Alexander  Loggln  and 

Holmes  (1918)  39  D.  L.  R.  632  235,  792 

West  Hartlepool  Iron  Works  Co.,  Re  (1875)  L.  R.  10  Ch.  618  ...  710 

.Westminster  Association  v.  Upward  (1880)  24  Sol.  J.  690 727 

Westmoreland  v.  Fielding  (1891)  3  Ch.  15 802 

Westmoreland  Bank,  Ex  p.,  Allison  (1869)  12  N.  B.  514 169 

Weatherbe  v.  Whitney  (1897)  30  N.  S.  R.  49 549 

Weybum  Townsite  v.  Honsberger  (1918)  43  O.  L.  R.  451;  (1919). 

45  O.  L.  R.  176;    (1920)  50  D.  L.  R.  147 27,  121 

Weymouth  Packet  Co.,  Re  (1891)  1  Ch.  66 805 

Whaley  v.  O'Grady  (1912)  22  Man.  L.  R.  379;  4  D.  L.  R.  485 

145,  150,  220 

Whaley  Bridge  v.  Green  (1880)  5  Q.  B.  D.  109 204 

Wheal  Lovell  Mining  Co.,  Re  (1849)  1  Mac.  &  G.  1 708 

Wheatcroft's  Case  (1873)  29  L.  T.  324  ■ 249 

Wheeler  v.  Freame  &  Alberta  Farmers  (1914)  7  W.  W.  R.  191.. 

523,  649 

Wheeler  v.  Wilson  (1884)  6  O.  R.  421 '. 303,  304 

Whicher  v.  National  Trust  (1912)  A.  C.  377 400 

White's  Case  (1879)  12  Ch.  D.  511  795,  796 

White  Star  Consolidated  Gold  Mining  Co.  (1883)  48  L.  T.  815  . . 

704,  720 
White  Star  Hotel  v.  Turgeon    (1915-16)    17  Que.  P.  R.   299.. 

813,  814,  816 

Whitehaven  Joint  Stock  Bank  v.  Reed  (1886)  54  L.  T.  360 103 

Whitehead  v.  Buffalo,  etc.,  Co.  (1859)  7  Gr.  351 130 

Whitehouse's  Case  (1867)  L.  R.  3  Eq.  790 787,  790 

Whitely  v.  Barley  (1888)  21  Q.  B.  D.  154  450 

Whiteside  v.  Bellchamber  (1872)  22  C.  P.  241 365 

White  Star  Hotel  Co.  v.  Turgeon  (1915-6)  17  Que.  P.  R.  299 810 

Whitfield  V.  S.  E.  Ry.  Co.  (1858)  E.  B.  &  E.  122 149 

Whitley  v.  Challis  (1892)  1  Ch.  64  (A.  C.)   416 

Whittier  v.  MacLennan  (1856)  13  U.  C.  R.  638 229 

Wiarton,  etc.,  Co.,  Re  (1904)  3  O.  W.  R.  393  722 

Wiarton  Beet  Root  Sugar,  Freeman's  Case   (1906)   12  O.  L.  R. 

149   159,  329,  683,  784 

Wiarton  Beet  Root  Sugar  Co.,  Jarvis's  Case  (1905)  5  O.  W.  R. 

542 246,  804 

Wiarton  Beet  Root  Sugar  Co.,  Kydd's  Case  (1905)  6  O.W.R.  590. .  852 
Wiarton   Beet  Root   Sugaf  Co.,   Re.,   Alexander   McNeill's   Case 

(1905)  10  O.  L.  R.  219  158,  160,  238,  249,  818,  819 

WIckson  Co.,  Ltd.  v.  Dominion  Creosoting  Co.,  Ltd.    (1917)   55 

S.  C.  R.  303   398 

Wllberforce  Educational   Institute  v.   Holden    (1884)    17   O.   R. 

439 549 

Wllkie  V.  Jellett  (1895)  2  Terr.  L.  R.  33  320 

Will  V.  United  Lanket  Plantation  Company  (1912)  2  Ch.  571...  258 

Willett  Martin  Co.  v.  Full  (1915)  24  D.  L.  R.  672 98 

Willey  V.  Joseph  Stock  &  Co.  (1912)  2  Ch.  134 404 

Williams,  In  re  (1902)  4  0.  L.  R.  501  777 

Williams  v.  Crawford  Tug  Co.  (1907)  16  O.  L.  R.  245. .  .104,  121,  145 


TABLE  OP  CAlUtS.  IxxU 

Wll— Woo  rAOS 

Willlama  v.  Dominion  Trust  Co.  (191<)  81  D.  L.  R.  786.  .764.  766.  77t 

Wllll&ms  V.  Graham  (1916)  34  W.  L.  R.  856 611 

Wiilmot  ▼.  London  Celluloid  Co.  (1887)  34  Cb.  D.  147 644 

u  Ills  V.  Ford  and  Douoetta  (1915)  35  O.  L.  R.  126  (App.  Olv.)..  344 

Wilis  T.  Murray.  4  Ex.  843 617.  637 

Wilson.  Re  (1873)  L.  R.  8  Eq.  240 763 

Wilson  V.  .^Ktna  Life  Assurance  Co.  (1879)  8  P.  R.  181 651 

Wilson  V.  B.  C.  Reflnlng  Co.  (1915)  22  D.  L.  R.  634.  .170.  171.  264.  342 

Wilson  V.  Bury  ( 1885)  5  Q.  B.  D.  518 467 

Wilson  V.  Ginty  (1878-9)  3  A.  R.  124 ....157.  249.  438 

Wilson  V.  Hotchkiss  (1901)  2  O.  L.  R.  261,  affirmed  sub  nom.  T. 

MUburn  v.  Wilson  (1901)  31  S.  C.  R.  481  317 

Wilson  V.  Mlers  (1861)  IC  C.  B.  N.  S.  348 627 

Wilson  V.  West  Hartlepool  ( 1864 )  34  Beav.  187 141 

Wilton  V.  Manitoba,  etc.,  Ore  Co.  (1915)  26  D.  L.  R.  243 148 

WUtsblre  Iron  Co.  v.  Great  Western  Ry.  Co.  (1871)  L.  R.  6  (). 

B.    101,  776    768 

Wlnbom  A  Co..  Re  (1905)  1  Ch.  413 764 

Winding-up  Act  and  Alberta  Loan,  etc..  Co.  (1917)  32  D.  L.  R. 

795 869 

Winding-up  Act  and  Canadian  Tractor,  etc..  Co..  Re  (1914-15) 

7  W.  W.  R.  562   237.  240 

Winding-up  Act  and   Canadian   Tractor,  etc..   Co.,   Re.   W.   B. 

Hooker's  Case  (1914-15)  7  W.  W.  R.  562  240.  247 

Winding-up  Act  and  Canadian  Tractor,  etc.  Co.,  Re,  Svalgher's 

Case  (1914-15)  7  W.  W.  R.  562 239 

Winding-up  Act.  The,  Re,  The  Consumer's  Coal  Co.,  Ltd.  (1917) 

2  W.  W.  R.  143  705 

Winding-up  Act  and  Summerside  Electric.  Re  (1908)  5  E.  L.  R. 

129    403 

Winding-up  Ordinance  and  Timbers.  Ltd..  Re  (1917)  35  D.  L.  R. 

431    701 

Windsor  Hotel  v.  Murray.  1  L.  N.  75 69 

Windsor.  Ltd.  v.  Windsor.  17  B.  C.  R.  105.  3  D.  L.  R.  456 487 

Wlngate  v.  Enniskillen  Ore  Refining  Co.  (1864)  14  C.  P.  379 128 

Winnipeg  Hedge  and  Wire  Fence  Co..  Ltd.  (1912)  1  D.  L.  R.  316; 

22  Man.  L  R.  83.  .109.  Ill,  127.  157.  168.  305.  330.  683.  784.  791.  798 
Winnipeg  and  Hudson's  Bay  Ry.  Co.  v.  Mann  (1890)  7  Man.  L.  R. 

81 372.  378 

Winnipeg  A  Western  Development  Co..  Re  (1915-16)   33  W.  L. 

R.  749  738.  743 

Withernsea  Brickworks,  Re  (1880)  16  Ch.  D.  337  746 

Witbnell  V.  Gartham  (1795)  6  T.  R.  388 490 

Wolverhampton,  etc..  Co.  v.  Hawkford  (1861)  11  C   B.  N.  8.  456.  659 
Wolverton  v.  Black  Diamond  Oil  Fields  (1915)  8  AlU.  L.  R.  28S 

334.  335.  336 
Wood  V.  Grand  Valley  (1912)  27  O.  L.  R.  556;  (1915)  61  S.  C.  R. 

283 147 

Wood  V.  Odessa,  etc..  Co.  (1889)  42  Ch.  D.  636  419 

Wood  V.  Ontario  ( 1874 )  24  U.  C.  C.  P.  334 439 

Wood  V.  Roesor  (1896)  22  A.  R.  67 S3.  514 

Wood  V.  Talt  (1806)  5  B.  A  P.  247  132 


IXXX  TABLE  OF  CASES. 

Woo — Zoo  PAGE 

Woodburn  Sons  Co.,  Ltd.,  Re  (1910)  Que.  11  P.  R.  393 755 

Woodruff  V.  Harris  (1850)  11  U.  C.  R.  490 313 

Woolmer,  Ex  p.  (1851)  5  De  G.  &  Sm.  117 730 

Worcester,  etc.,  Ry.  Co.,  Re  (1850)  3  De  G.  &  Sm.  189 730 

Wragg,  Limited,  In  re  (1897)  1  Ch.  796 42,  156,  157,  793 

Wrexham  Mold  and  Connah's  Ry.  (1899)  1  Ch.  440 374 

Wright's  Case  (1871)  L.  R.  7  Ch.  56  795 

Wright's  Case  (1871)  L.  R.  12  Eq.  331  517 

Wright  V.  Harton  (1887)  12  App.  Cas.  371  397 

Wyatt  V.  Metropolitan  Board  of  Works  (1861)  11  C.  B.  N.  8,  744.  213 
Wynne's  Case,  L.  R.  8  Ch.  1002  593 

Y. 

Yate  Collieries,  Re  (1883)  W.  N.  171  685 

Yelland's  Case  (1852)  5  De  G.  &  S.  395 788 

Yellowhead  Pass,  etc.,  Co.  (1917)  2  W.  W.  R.  295 508 

Yenidje  Tobacco  Co.  (1917)  86  L.  J.  Ch.  1;   (1916)  2  Ch.  426.701,  702 

Yolland  Husson  &  Co.,  Ltd.  (1908)  1  Ch.  152 398 

York  County  Loan  and  Sayings  Co.  (1908)  11  O.  W.  R.  507 17 

York,  etc.,  Ry.  v.  Ritchie,  40  Me.  425  299 

Yorkshire  Woolcombers'  Association  (1903)  2  Ch.  284 390 

Young  V.  Bank  of  Nova  Scotia  (1915)  34  O.  L.  R.  176 105,  126 

Young  V.  Consumers'  Cordage  Co.  (1896)  9  Que.  S.  C.  471  .  .144,  487 

Young  V.  David  Payne  &  Co.  (1904)  2  Ch.  608 361,  364,  368 

Young  V.  McNider  (1895)  25  S.  C.  R.  272  382 

Young  V.  Naval,  etc..  Society  (1905)  1  K.  B.  687 462,  869 

Young  V.  Smith  (1915)  21  D.  L.  R.  97;  8  A.  L.  R.  256 192 

Yuill  V.  Greymouth  &  Point  Elizabeth  Ry.  and  Coal  Co.  (1904)  1 

Ch.    32    478,  490 

Z. 

Zoological  Society  of  Ontario,  Re,  Cox's  Case  (1889)  10  P.  R.  434.  230 

Zoological  Acclimatization  Society,  Re,  17  0.  R.  331 10 

Zoological,  etc..  Society  of  Ontario,  Re  (1889)  16  A.  R.  543  .  .785,  786 
Zoological,  etc..  Society,  Re;   Re  Piper,  Ex  p.  Boswell  &  Gait 

(unreported)   831 


CORRIGENDA. 

P.  Ixviii.,  1.  88.    Read  "  Shaw  v.  Tati  Concessions." 

P.  2,  I.  30.     For  "  1920  "  read  "  1902." 
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THE  DOMINION  COMPANIES  ACT 


B.  8.  C.  (1906),  Chapter  79  and  Amending  AcU. 
An  Act  Respecting  Companies. 

BHOHT  TITLB. 

1.  This  Act  may  be  cited  as  the  Companies  Act  Sboit  titl*. 

The  principal  Acts  of  the  Dominion  of  Canada  re- 
lating generally  to  companies  and  company  law  are, — 

1.  The  Companies  Act,  R.  S.  C.  (1906),  c.  79,  as 
amended  by  7-8  Ed.  VII.  c.  16;  4-5  Geo.  V.  c.  23  (The 
Companies  Act  Amendment  Act,  1914) ;  7-8  Geo.  V.  c 
25  (The  Companies  Act  Amendment  Act,  1917);  and 
8-9  Geo.  V.  cc.  13  and  14. 

2.  The  Winding-up  Act,  E.  S.  C.  (1906)  c.  144. 
Amended  6-7  Ed.  VII.  (1907)  c.  51;  7-8  Ed.  VII. 

cc.  10,  74,  75;  9-10  Ed.  VII.  c.  62;  (1912)  c.  24;  (1915) 
c.  21;  (1916)  c.  5. 

Separate  legislation  has  been  enacted  by  the  Parlia- 
ment of  Canada  in  regard  to  railways,  banks,  insur- 
ance, loan  and  trust  companies,  as  follows : — 

Banks.— B.  S.  C.  (1906)  c.  29.  Amended  (1908)  c.  7; 
(1911)  c.  4;  (1912)  c.  5;  (1913)  c.  9  c.;  (1914)  2nd  sess. 
c.  3;  (1915)  c.  1;  (1916)  c.  10. 

Railways.— (1919)  c.  68. 

Insurance  companies.— R.  S.  C.  (1906)  c.  34;  (1908) 
c  69;  (1910)  c  32c;  (1915)  c.  5;  (1916)  c.  8;  (1917)  c. 
29  c;  (1919)  c.  57. 

Loan  companies. — (1914)  c.  40. 

Trust  companies. — (1914)  c.  55. 

These  and  other  companies  respecting  which  special 
legislation  has  been  passed,  are  governed  primarily  by 
their  special  Act  of  Incorporation,  and,  secondly,  by 
the  general  statutes  above  mentioned  when  not  incon- 
sistent with  the  terms  of  the  special  Act 
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DOMINION   COMPANIES  ACT. 

Sect.  1.  Dominion  companies  may  be  incorporated  in  two 

ways, — 

1.  By  Letters  Patent,  in  .which  case  they  are  gov- 
erned by  Part  I.  of  this  Act. 

2.  By  special  Act  of  Incorporation,  in  which  case 
they  are  governed  by  such  special  Act  supplemented 
(where  not  inconsistent)  by  Part  II.  of  this  Act. 

Since  June  12th,  1914,  loan  companies  can  not  be 
incorporated  by  letters  patent  under  Part  III.  of  the 
Companies  Act :  Loan  Companies  Act,  1914,  4-5  Geo.  V. 
c.  40,  s.  4 ;  and  from  the  same  date  the  incorporation  of 
a  trust  company  by  letters  patent  under  Part  I.  of  the 
Companies  Act  is  forbidden:  Trust  Companies  Act, 
1914,  4-5  Geo.'V.  c.  55,  s.  4.  The  last  mentioned  Act 
further  provides  (s.  3,  s.-s.  2)  that  the  provisions  of 
Part  II.  of  the  Companies  Act  shall  not  apply  to  any 
trust  company  which  may  be  thereafter  incorporated 
by  Act  of  the  Parliament  of  Canada. 


PART  I. 


New  com- 
panies. 
Old  com- 
panies. 


JOINT  STOCK  COMPANIES. 


Application  of  Part. 


2.  This  Part  apphes  to, — 

(a)  all  companies  incorporated  under  it; 

(6)  all  companies  incorporated  under  tho  Companies  Act, 
■  chapter  one  hundred  and  nineteen  of  Tlte  Revised  Stat- 
utes of  Canada,  or  to  which  that  Act  applied  before  the 
fifteenth  day  of  May,  one  thousand  nine  hundred  and  two, 
excepting  loan  companies.     3  E.  VII.,  c.  15,  s.  2. 

(c)  all  companies  incorporated  under  The  Companks  Act, 
1920.     (7-8  Ed.  VII.,  1908,  c.  16,  s.  1). 

Except  as  provided  in  Parts  IV.  and  V.,  this  Act 
does  not  relate  to  Foreign  Corporations,  Provincial 
Companies,  Banks,  Kailway  or  Insurance  Companies. 

Part  II.  applies  to  companies  incorporated  by  spe- 
cial Act,  except  trust  companies  incorporated  after 
June  12th,  1914. 

Part  III.  applies  to  loan  companies.  By  4-5  Geo.  V. 
c.  40,  s.  4,  it  is  enacted  that  'No  letters  patent  incor- 
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porating  a  loan  company  shall  after  tha  paaainK  of  Uiia     Sect.  2. 
Act  be  iMaed  under  the  provisiona  of  Part  111.  uf  Uu* 
Companiea  Act,  chapter  79,  the  BeWied  Statutes  of 
Oanada,  1906.' 

iBterpreUtioB. 

t.  In  thu  Part,  and  in  all  UUani  patent  and  lupplemantary  ivflaiuM* 
lattart  patent  m\iv>\   utidor  it,  uhIam  tha  context  othenriaa 
requirac, — 

(o)  'the  company     ur    Ji  i-iJiiipHtJv  '  meant  anj  company  to  'Cooipaar.' 

which  thif  Part  appliea ; 
(b)  'the  nndertaking'  meant  the  butineet  of  every  kind  '  I'odrr 

whidi  the  company  it  aathoriied  to  carry  on ;  lakinc* 

(e)  *  real  estate '  or  '  land  '  inohidet  memua/^fi,  landt,  tene-  'Uml  m- 

mentt,  and  hereditamentt  of  any  tenure,  and  all  immov-  ^**-' 

able  property  of  any  kind ; 

(d)  *  thareholder '  meant  every  subacriber  to  or  holder  of  '  Sharih 
ttock  in  the  company,  and  includet  the  personal  repre-  '***^*'* 
nentatives  of  the  shareholder; 

(e)  'mana^r'  includes  the  cashier  and  his  secretary;  'Maaacer' 
(/)  'court'    means    in    Ontario,    the    Supreme    Court    of* Court' 

Ontario;  in  Quebec,  the  Superior  Court  in  and  for  that 
province;  in  Nora  Scotia,  New  Brunswick.  British 
Columbia  and  Ptinoe  Edward  Island,  the  Supreme 
Court  in  and  for  each  of  those  provinces,  respectively; 
in  Manitoba,  the  Court  of  Kiufr's  Bench  for  Manitoba; 
in  the  prorinces  of  Saskatchewan  and  Alberta,  a  tnperior 
court;  and  in  the  Yukon  Territory,  the  Territorial 
Court  (7-S  Geo.  v.  c.  25,  s.  2.) 

(g)   *jud^*  means  in  the  said  respective  prorinoet  and'Judc«.' 
Territory  a  judge  of  the  said  courts  respectively,    t  B. 
VII..  c  15,  St.  3,  53  and  79. 

(k)  'debenture'  includes  bonds  and  debenture  ttock.  "Debea 
(7-8  Geo.  V.  c.  25,  t.  2).  '"f^" 

Snpplpmentary  to  the  above  are  to  be  read  section  inierpr«ta. 
30  and  sub-section  (g)  of  section  31  of  the  Interpreta-  '^**"  ^^ 
tion  Act  (Canada),  B.  S.  C.  (1906)  c,  1,  which  are  as 
follows : — 

Section  30.  In  every  Act,  unless  the  contrar\'  inten- 
tion appears, — 

Words  making  any  aasociation  or  number  of  per- 
sons a  corporation  or  body  poliUo  and  corporate  shall 
(a)  vest  in  such  corporation  power  to  sue  and  be  sued, 
oontraot  and  be  contracted  with  by  their  corporate 
name,  to  have  a  oonunon  seal,  to  alter  or  change  the 
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Sect.  3.  same  at  their  pleasure,  to  have  perpetual  succession, 
to  acquire  and  hold  personal  property  or  movables  for 
the  purposes  for  which  the  corporation  is  constituted, 
and  to  alienate  the  same  at  pleasure;  and,  (b)  vest  in  a 
majority  of  the  members  of  the  corporation  the  power 
to  bind  the  others  by  their  acts;  and,  (c)  exempt  indi- 
vidual members  of  the  corporation  from  personal  lia- 
bility for  its  debts  or  obligations  or  acts  if  they  do  not 
violate  the  provisions  of  the  Act  incorporating  them. 

2.  No  corporation  shall  be  deemed  to  be  authorized 
to  carry  on  the  business  of  banking  unless  such  power 
is  expressly  conferred  upon  it  by  the  Act  creating  such 
corporation. 

Section  31.  In  every  Act,  unless  a  contrary  inten- 
tion appears,— 

(g)  If  a  power  is  conferred  to  make  any  rules,  re- 
gulations or  by-laws,  the  power  shall  be  construed  as 
including  a  power,  exercisable  in  the  like  manner  and 
subject  to  the  like  consent  and  conditions,  if  any,  to 
rescind,  revoke,  amend  or  vary  the  rules,  regulations 
or  by-laws  and  make  others. 

In  addition  to  the  foregoing  definitions  set  forth  in 
the  Act  itself,  the  following  definitions,  explanations 
and  interpretations  of  words  and  phrases  may  use- 
fully be  considered : 

Articles  of  Association. 

In  England,  Articles  of  Association  are  similar  to 
by-laws  under  this  Act,  and  are  for  the  regulation  and 
management  of  the  corporation. 

Allotment. 

Interpretation  of — necessity  for.  See  Nelson  v.  Pel- 
latt  (1902),4O.L.  R.  481. 

After  Four  Days'  Notice. 

See  Re  Arnold  Chemical  Co.,  2  0.  L.  R.  671;  Re 
Farmers  Bank  (1910-11)  2  0.  W.  N.  623;  22  0.  L,  B. 
556. 

Bond. 

A  bond  of  a  corporation  is  an  instrument  executed 
under  the  seal  of  the  corporation  acknowledging  a  loan 
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and  agreeing  to  pay  the  same  upon  terma  let  forth  fMt  t. 
therein.  A  coupon  bond  is  one  that  has  conponii  at- ' 
taehed  usually  in  the  fomi  of  promissory  notes  to  pny 
an  amount  of  money  equivalent  to  the  annual  or  semi- 
annual interest  on  the  bond.  A  registered  bond  is  one 
wiiose  negotiability  is  temporarily  withdrawn  by  a 
writing  on  the  bond  that  it  belongs  to  a  speoifio  person 
and  by  a  registration  to  that  effect  at  an  office  specified 
by  the  company. 

Bond  Mortgage. 

A  mortjraK^'  given  by  a  corporation  may  be  simi- 
lar to  the  ordinary  mortgage  given  by  an  individual. 
But  usually  a  corporate  mortgage  is  made  in  the 
form  of  a  mortgage  deed  of  trust.  Such  a  deed  of  trust 
is  a  mortgage  to  a  trustee  for  bondholders,  the  bonds 
being  secured  by  the  mortgage  deed  of  trust.  The 
trustee  may  be  an  individual,  but  generally  is  a  trust 
company. 

Bylaw. 

A  by-law  is  a  permanent  rule  of  action  in  accord- 
ance with  which  the  corporate  affairs  are  to  be  con- 
ducted. A  by-law  differs  from  a  resolution  in  that  a 
resolution  applies  to  a  single  act  of  the  corporation, 
while  a  by-law  is  a  permanent  and  continuing  rule 
which  is  to  be  applied  on  all  future  occasions. 

Certificate  of  Stock. 

A  certificate  of  stock  is  from  one  point  of  view  a 
mere  muniment  of  title  like  a  title  deed.  It  is  not  the 
stock  itself  but  evidence  of  the  ownership  of  the  stock ; 
that  is  to  say,  it  is  a  written  acknowledgment  by  the 
corporation  of  the  interest  of  the  stockholder;  it  oper- 
ates to  transfer  nothing  from  the  corporation  to  the 
stockholder,  but  merely  affords  to  the  latter  evidence 
of  his  rights:  Higpins  v.  Lansingh,  154  111.  301  (1895) ; 
Uauley  v.  Brumagim,  33  Cal.  394  (1867). 

Oontribntory. 

See  He  McDonald  and  The  Noxon  Bros.  Mfg.  Co.,  16 
O.  B.  368;  Re  Central  Bank  of  Canada,  Yorkers  Case, 
15  0.  B.  625;  Re  Monarch  Bank  (1914)  32  O.  L.  B.  207. 
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Sect.  3.    Capital  Stock. 


Authorized  capital  stock  or  authorized  share  capital 
is  the  sum  fixed  by  the  corporate  charter  as  the  amount 
of  share  capital  issuable  by  the  corporation  and  paid 
in  or  to  be  paid  in  by  the  stockholders  for  the  prosecu- 
tion of  the  business  of  the  corporation  upon  being  sub- 
scribed for  and  called  up :  Smith  v.  Goldsworthy,  4  Q. 

B.  430;  Bourne  v.  Freeth,  9  B.  &  .C.  632;  Cooke  v.  Mar- 
shall, 191  Pa.  St.  315. 

Subscribed  capital  stock  or  subscribed  share  capital 
is  that  portion  of  the  authorized  capital  stock  which 
has  been  subscribed. 
•  Paid-up  capital  stock  is  that  portion  of  the  sub- 
scribed capital  stock  which  has  been  paid  in  to  the  com- 
pany by  the  holders  of  shares.  It  represents  the 
money  or  money's  worth  which  the  company  actually 
has  or  has  had. 

Corporator. 

A  corporator,  sometimes  called  an  incorporator,  is 
one  of  those  to  whom  a  charter  is  granted,  or  one  of 
those  who  file  a  petition  for  incorporation  under  a 
general  incorporating  statute :  Chase  v.  Lord,  77  N.  Y. 
1, 11  (1879) ;  In  re  Lady  Bryan  Co.,  1  Sawy.  349  (1870). 

Corporation. 

A  Corporation  is  an  artificial  person,  a  mere  ab- 
straction of  law.  It  is  a  distinct  existence  and  entity — 
not  a  mere  aggregate  of  the  shareholders:  Re  Shef- 
field, dc,  Society,  22  Q.  B.  D.  476;  Flitcroft's  Case,  21 

C.  D.  535;  Dartmouth  College  v.  Woodward  (1819)  4 
Wheat.  518  at  636. 

A  Corporation  is  an  entity,  an  existence,  irrespec- 
tive of  the  persons  who  own  all  the  stock.  The  fact  that 
one  person  owns  the  stock  does  not  make  him  and  the 
corporation  one  and  the  same  person:  Salomon  v. 
Salomon  (1897)  A.  C.  22;  Rielle  v.  Reid  (1899)  26  A.  R. 
54 ;  Andrews  Bros.  v.  Youngston,  86  Fed.  Rep.  585. 

Lindley  considers  companies  formed  under  the 
English  Companies  Acts  as  ''Partnerships  incorpor- 
ated by  registration : ' '  Lindley,  6th  Edition,  page  8. 


IXTRRPRBTATION. 

Having  refntnl  to  the  language  of  Section  5  of  thia    Stet  t. 

Act,  a  oompuuy  formed  thereunder  appears  to  be  a  cor- 

poration  proper  rather  than  an  incorporated  registered 
partnerKliip.  The  r(H;ent  deeinionR  in  England  tend  in 
the  direction  of  muking  the  Companies  Acts  a  oode  by 
which  the  powers  of  Uie  company,  the  rights  of  credit- 
ors agaiuHt  it,  and  the  mutual  rightu  and  obli^tions 
of  the  shareholders  among  themselves  are  to  be  deter- 
mined rather  than  by  any  analogy  to  the  equitable 
principles  relating  to  partnerships. 

Classes  of  Corporations. 

When  divided  with  respect  to  the  members  of  cor- 
porations they  are  aggregate  and  sole.  As  regards 
their  functions  they  are  public  such  as  cities  and  towns; 
quasi-ptiblic  such  as  railway  and  steaniMhip  com- 
panies, telegraph  and  telephone  companies,  etc.;  and 
again,  private  corporations  are  divided  into  ecclesias- 
tical and  lay;  and  still  further,  lay  corporations  are 
divided  into  eleemosynary  or  charitable  and  civil. 

For  the  purposes  of  the  Act  companies  are  divided 
into  companies  with  shares  of  a  nominal  or  par  value 
and  those  with  shares  of  no  nominal  or  par  value  (ss. 
5  and  7B) ;  corporations  without  share  capital  (s.  7 A) ; 
and  private  companies  whose  letters  patent  restrict  the 
transferability  of  their  shares,  limit  the  number  of 
memlHTs  to  fifty  and  prohibit  any  offer  to  the  public 
of  their  shares  or  delK?ntures  (s.  43C  (3)). 

A  domestic  corporation  is  one  that  has  been  organ- 
ized under  the  laws  of  the  State  referred  to.  A  foreign 
corporation  is  one  that  has  l)oon  organized  under  the 
laws  of  another  State  or  of  a  foreign  government. 

Charter. 

A  Charter  is  the  instrument  which  creates  the  cor- 
poration. 

A  Charter  is  special  where  a  special  Act  of  the 
Legislature  creates  tlie  corporation.  A  Charter  is 
nnder  the  general  Act  when  it  consists  of  a  certificate 
of  incorporation  issue<i  in  accordance  with  a  general 
Act  of  Parliament  allowing  corporations  to  be  formed 
in  that  manner.    A  company  incorporated  under  the 
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Sect.  3.     general  law  is  governed  not  only  by  its  Charter,  but  by 
"  its  by-laws  and  by  the  general  Statutes  of  the  State  by 

which  the  incorporation  is   granted:   See  People  v. 

Chicago  Gas  Co.,  130  111.  268. 

Divisible  Profits. 

Divisible  Profits — Divisible  Surplus :  Baur  v.  Aetna 
Life  Ins.  Co.,  20  0.  R.  6. 

Debenture. 

The  word  ** Debenture"  has  no  definite  legal  mean- 
ing except  that  it  always  means  a  debt.  It  may  be  ap- 
plied to  any  promise  or  security  of  the  company  to  pay 
money.  It  may  be  a  mere  promise  to  pay  or  a  covenant 
under  seal  to  pay  or  a  mortgage  or  charge  under  the 
seal  of  the  company.  The  term  as  used  in  the  Act 
includes  bonds  and  debenture  stoi3k  (s.  3  (h)). 

Fully  Paid  and  Non-assessable. 

See  Kettle  River  Mines  v.  Bleasdell,  7  B.  C.  R.  507. 

Flotation. 

Flotation  of  a  property  means  a  sale  thereof  at  a 
profit  to  a  substantial  company. 

Founders'  Shares. 

Founders '  Shares  are  shares  which  take  the  profits 
after  certaih  dividends  are  paid  on  the  other  shares. 
They  are  issued  to  the  founders  or  promoters  of  the 
enterprise.    They  are  unknown  in  Canada. 

Re  New  Transvaal  Co.  (1896)  2  Ch.  750. 

Incorporators. 

The  State  creates  the  corporation  upon  the  applica- 
tion of  individuals  who  are  called  incorporators.  The 
incorporators  then  organize  the  corporation.  After 
incorporation  is  completed  and  a  permanent  board  of 
directors  is  elected  the  functions  of  the  incorporators 
cease. 

In  Trust. 

See  Dug g an  v.  London  and  Canadian  Loan  and 
Agency  Co.,  19  0.  R.  272 ;  18  A.  R.  305 ;  20  S.  C.  R.  481 ; 
Hart  V.  Ont.  Express,  Kirk  &  Marling 's  Case,  24  0.  R. 
340 ;  Raphael  v.  McFarlane,  18  S.  C.  R.  183. 
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Joit  and  Equitable.                                                           Itet  S. 
StM»  lir  Florida,  9  H.  C.  R.  108.  

Laboorera. 

See  Welsh  v.  EUis,  22  A.  B.  255. 

Memorandum  of  ABsociation. 

The  memorandum  of  assooiation  of  a  company  in- 
oorporated  with  iiieinorandiim  nnd  articles  of  asso- 
oiation is  similar  to  the  Canadian  Letters  Patent  or 
Charter  in  that  it  defines  the  scope,  objects  and  powers 
of  the  corporation. 

Officers  of  the  Corporation. 

Canada  Allan  tic  Kail  way  Company  v.  Moxley,  15 
8.  C.  B.  145.  See  also  Powell-Rees  v.  Anglo-Canadian 
(1912)  26  O.  L.  R.  490;  5  D.  L.  R.  818. 

Proposed  to  be  Incorporated. 

In  re  London  Speaker  Printing  Co.,  Pearce*s  Case, 
16  A.  B.  508. 

Powers  Express  and  Implied. 

Express  powers  are  those  which  are  expressly 
specific  in  the  charter  or  the  statute  under  which  the 
corporation  Was  incorporated. 

Implied  powers  of  a  corporation  are  those  which 
naturally  arise  from  the  nature  of  the  business  or 
which  independently  of  express  enactment  are  ascribed 
to  it  by  law. 

Property. 

See  Re  Kingston  Arbitration  (1902)  3  O.  L.  B.  637. 

Proxy. 

Proxy  means  any  person  representing  an  absent 
shareholder  and  duly  authorized  in  accordance  with 
the  by-laws  to  act  for  him  at  a  meeting  of  shareholders. 
The  term  is  also  applied  to  the  document  authorizing 
the  person  representing  an  absent  shareholder  so  to 
act 

Share. 

'*A  share  of  stock  may  be  defined  as  a  rijrht  which 
its  owner  has  in  the  management,  profits  and  ultimate 
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S«ct.  8.  assets  of  the  corporation.  By  the  Court  of  Appeals  in 
New  York  it  is  said  that  'the  right  which  a  share- 
holder in  a  corporation  has,  by  reason  of  his  owner- 
ship of  shares,  is  a  right  to  participate  according  to  the 
amount  of  his  stock  in  the  surplus  profits  of  the  cor- 
poration on  a  division,  and  ultimately,  on  its  dissolu- 
tion, in  the  assets  remaining  after  the  payment  of  its 
debts'  " :  Plimpton  v.  Bigelow,  93  N.Y.  592,  599  (1883) ; 
Cook  on  Corporations,  7th  ed.,  vol.  1,  para.  12. 

Scrip. 

In  England  scrip  is  a  written  acknowledgment  by  a 
corporation  that  the  holder  will  be  entitled  to  certain 
shares  of  stock  and  a  certificate  therefor  when  the  un- 
paid instalments  on  such  shares  are  all  paid  in.  It  is 
a  negotiable  instrument:  Goodwin  v.  Robarts  (1876), 
1  App.  Cas.  476. 

Securities. 

The  word  **  securities  "  means  bonds,  certificates  of 
stock  and  other  evidences  of  debt  or  of  property: 
Thayer  v.  Nathan,  17  Tex.  Cir.  App.  382  (1897). 

Servants. 

See  Welsh  v.  Ellis,  22  A.  E.  255. 

Shareholder. 

Re  Zoological  and  Acclimatization  Society  of  On- 
tario, 17  0.  B.  331. 

Hendrie  v.  Grand  Trunk  Ry.  2  0.  R.  441. 

Stock  Ledger. 

The  stock  ledger  contains  a  statement  of  how  much 
stock  the  past  and  present  stockholders  have  owned  or 
now  own:  Craig  v.  Hesperia,  113  Cal.  7  (1896). 

Transfer  Book. 

The  transfer  book  is  for  the  purpose  of  keeping  a 
record  of  transfers  of  stock.  The  entries  in  it  corres- 
pond to  the  transfers  on  the  back  of  the  cancelled  cer- 
tificates of  stock.  The  entries  in  the  transfer  book  are 
generally  made  by  a  clerk  as  attorney  in  fact  for  the 
transferor.  The  form  of  transfer  on  the  back  of  the 
certificate  contains  such  a  power  of  attorney. 
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Underwriting.  MmL  t. 

UndorwritinK  means  an  agrcH»mont  boforo  the 
shares  are  brouglit  before  the  public  that  in  the  event 
of  the  public  not  taking  all  the  shares  or  the  number 
mentioned  in  the  ngreeinent,  the  underwriter  will  take 
the  shares  which  the  public  do  not  take:  Re  Licensed 
VictuaUera*  Assoc,  (1889).  L.  R.  42  Ch.  D.  1. 

Preliminanei. 

4.  The  proTiaions  of  this  Part  relating  to  matters  prelim-  Are  dirMv 
iuary  to  the  iMue  of  the  letters  patent  or  supplementary  letters  *<*'">  <»*>^'- 
patent  shall  l)e  deemed  directory  only,  and  no  letters  patent  or 
supplementar)'  letters  patent  issued  under  this  Part  shall  be 
held  void  or  voidable  on  account  of  any  irregularity  in  respect 
of  any  matter  preliminary  to  the  issue  of  the  letters  patent  or 
supplementary  letters  patent.    2  E.  VII.,  v.  15,  b.  4. 

Compare  the  Imperial  Companies  Act,  1908,  s.  17.  PnJimin- 
The  Imperial  Act  is  stronger  in  its  terms  tlian  the  "***• 
Canadian  Act   so   that    the   cases   decided  under  the 
former  are  to  be  applied  with  caution  in  con.st ruing 
this  section. 

In  conjunction  with  tJiis  section  there  is  to  be  read 
section  111  of  this  Act:  ** Except  in  any  proceeding  by 
scire  facias  or  otherwise  for  the  purpose  of  rescinding 
or  annulling  letters  patent  or  supplementary  letters 
patent  issued  under  this  Part,  such  letters  patent  or 
supplementary  letter.**  patent  or  any  exempliiication  or 
copy  thereof,  shall  be  conclusive  proof  of  every  matter 
and  thing  therein  set  forth.'* 

Sections  4  and  111  establish  two  propositions: 

First :  The  validity  of  the  charter  of  a  company  in- 
corporated under  this  Act  cannot  under  any  circum- 
stances be  collaterally  attacked  or  questioned  in  any 
action  brought  by  or  against  the  company.  The  vali- 
dity of  the  charter  can  be  questioned  only  in  an  action 
directly  and  specially  brought  for  that  purpose. 

Second:  In  consequence  of  the  provisions  of  sec- 
tion 4  a  charter  granted  under  this  Act  cannot  be  ques- 
tioned even  in  an  action  specially  brought  for  that  pur- 
pose for  mere  irregularity  in  any  proceeding?  pn*limi- 
nar>'  to  the  granting  of  the  charter. 
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Sect.  4.  Under  the  provisions  of  this  Act  it  is  submitted  that 

no  private  person  can  institute  a  suit  to  declare  a 
forfeiture  of  a  charter  but  that  anj'  such  action  must  be 
taken  in  the  name  of  the  Attorney-Oeneral  or  Minister 
of  Justice  upon  leave  obtained  for  that  purpose. 

Further,  in  consequence  of  the  provisions  of  Section 
11 1  above  quoted,  no  one  will  be  allowed  to  assert  that 
the  corporation  is  invalid  or  illegal  until  after  such  a 
result  has  been  decreed  by  a  Court  in  an  appropriate 
proceeding  for  that  purpose. 

Apart  from  the  provisions  of  this  section  and  of 
section  111,  there  is  apparently  no  general  rule  of  law 
preventing  any  party  from  questioning  the  legal  exist- 
ence of  a  corporation  by  way  of  collateral  attack. 

See  Grant  on  Corporations  39. 

Where  a  company  was  incorporated  under  an  On- 
tario Act  containing  no  provision  similar  to  the  above, 
it  was  held  to  be  open  to  the  defendants  to  show  that 
the  corporate  character  had  never  been  obtained  in 
consequence  of  the  non-performance  of  conditions 
plainly  required  as  precedent  to  the  right  to  acquire 
corporate  status:  Hamilton  and  Flamborough  Road 
Co.  V.  Towns  end  (1887)  13  A.  E.  534. 

This  holding  was  on  the  ground  that  certain  of  the 
petitioners  for  incorporation  were  infants ;  but  under 
the  Imperial  Act  containing  provisions  similar  to  those 
of  this  Act  it  has  been  held  that  the  incorporation  was 
not  rendered  invalid  by  the  fact  that  one  of  the  sub- 
scribers was  an  infant :  Nassau  Phosphates  Co.,  2  Ch. 
D.  610;  Laxon  S  Co.  (1892),  3  Ch.  555. 

Mere  irregularities  in  matters  of  machinery  are 
covered  by  this  section  and  in  regard  to  them  the 
certificate  is  absolutely  conclusive  and  cannot  be  at- 
tacked even  by  the  Crown.  As  examples  see  Peel's 
Case,  L.  R.  2  Ch.  674;  Oakes  v.  Turquand,  1867,  L.  R. 
2  H.  L.  325;  Glover  v.  Giles,  18  Ch.  D.  173,  at  180. 

But  the  public  official,  whether  Registrar,  Secretary 
of  State  or  Provincial  Secretary  acting  under  the 
Companies  Act,  cannot  by  the  granting  of  letters  patent 
create  a  jurisdiction  in  himself  so  as  to  enable  a  com- 
pany to  which  the  Act  has  no  application  to  be  incor- 
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porated.  Ab  under  this  Act  it  is  a  condition  precedent  Stet  i. 
that  the  company  shall  consist  of  five  uionibcrs  as  in- 
corporators,  if  it  consists  of  only  tlirce  or  four  the 
oflfeers  cannot  by  issuing  the  charter  incorporate  the 
company:  Re  Sational  Debenture  and  Assets  Corpora- 
tion (1891),  2  Ch.  506;  see  also  obHer\'utioiiK  of  Lord 
Uavoy  in  Salomon  v.  Salomon  (1897)  A.  C,  page  55. 

The  American  rule  in  nimilar  and  is  stated  in  Cook 
on  Corporations,  5th  ed.,  section  637,  as  follows: — **If 
there  is  a  law  authorizing  incorporation  and  a  com- 
pany has  attempted  to  organize  under  it  and  has  acted 
as  a  corporation  it  is  a  de  facto  corporation  and  its 
de  jure  existence  can  be  questioned  only  by  the  State :" 
Independent  Order  v.  United  Order,  94  Wis.  234 
(1896) ;  Toledo  R.  R.  v.  Connecticut  Trust  Co.,  95  Fed. 
Bep.  497,  508  (1899).  See  also  Machen,  Sections  268- 
270. 

The  principal  j?rounds  upon  which  the  validity  of 
incorporation  has  been  questioned  are : — 

{a)  That  the  necessary  number  of  incorporators 
having  a  proper  status  within  the  terms  of  the  Act 
have  not  signed  the  petition  for  incorporation. 

(6)  That  the  purposes  for  which  the  corporation  is 
organized  are  wholly  outside  the  Act  under  which  in- 
corporation has  been  sought. 

(c)  Fraud  or  misrepresentation  in  the  application 
for  incorporation. 

(rf)  Illegality  in  the  purpose  for  which  the  corpora- 
tion is  organized. 

(e)  Irregularity  in  respect  to  some  matter  or 
matters  preliminary  to  the  issue  of  the  letters  patent, 
such  as  insufficiency  or  absence  of  a  preliminary  notice 
prescribed  by  the  Act 

Note  that  ground  (e)  is  eliminated  by  this  section. 

The  following  cases  a£ford  illustrations  of  the 
principles  on  which  letters  patent  have  been  set  aside : 
La  Banquv  d'Hochelatja  v.  Murray,  15  A.  C.  414;  Do- 
minion Salvage  and  Wrecking  Co,  v.  Attorney-General 
of  Canada,  21  S.  C.  R.  72;  Uardy  v.  Pickerel  River  Co., 
29  8.C.B.2I1.    (Befused). 
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Sect.  4.  Where  the  Crown  is  given  statutory  authority  to 

revoke  letters  patent  the  bringing  of  an  action  by  the 
Attorney-General  for  the  forfeiture  of  letters  patent 
does  not  clothe  the  Court  with  jurisdiction  to  restrain 
the  Crown  from  the  exercise  of  its  power  of  cancella- 
tion :  Attorney-General  v.  Toronto  Junction  Recreation 
Club,  8  0.  L.  E.  440. 

Section  26  of  the  Ontario  Judicature  Act  of  1897, 
^  conferred  upon  the  High  Court  of  Justice  for  Ontario 

*'the  like  jurisdiction  and  powers  as  by  the  laws  of 
England  were  on  the  4th  day  of  March,  1837,  possessed 
by  the  Court  of  Chancery  in  England, "  .  .  .  ss.  8, 
*  Ho  repeal  and  avoid  letters  patent  issued  erroneously, 
or  by  mistake,  or  improvidently  or  through  fraud." 

See  the  notes  in  Holmested  &  Langton's  Judicature 
Act,  4th  ed.,  page  18. 

Formation  of  New  Companies. 

Companies  ^'   (^)   "^^e  Secretary  of  State  of  Canada  may,  by  letters 

incorporated  patent  under  his  seal  of  office,  grant  a  charter  to  any  number 
for  certain    ^f  persons,  not  less  than  five,  who  apply  therefor,  constituting 
such  persons,  and  others  who  have  become  subscribers  to  the 
memorandum   of   agreement   hereinafter   mentioned   and   who 
thereafter  become  shareholders  in  the  company  thereby  created, 
a  body  corporate  and  politic,  for  any  of  the  purposes  or  objects 
to  which  the  legislative  authority  of  the  Parliament  of  Canada 
Exceptions,    extends,  except  the  construction  and  working  of  railways  or  of 
telegraph  or  telephone  lines,  the  business  of  insurance,  the  busi- 
ness of  a  trust  company,  the  business  of  a  loan  company  and  the 
Proviso.         business  of  banking  and  the  issue  of  paper  money:     Provided, 
however,  that  nothing  in  this  part  of  the  Act  shall  be  construed 
Inter-  ^q  prevent  companies  incorporated  thereunder  from  exchanging 

contracts.      reciprocal  contracts  of  indemnity  against  loss  by  fire  or  other- 
wise, under  the  plan  known  as  inter-insurance.     7-8  Geo.  V.  c. 
25.  8.  3. 
No  power  to        2.  Nothing  in  this  Part  shall  be  construed  to  authorize  any 
issue  paper   company  to  issue  any  note  payable  to  the  bearer  thereof  or  any 
for  banking,  promissory  note  intended  to  be  circulated  as  money  or  as  the 
note  of  a  bank  or  to  engage  in  the  business  of  banking  or  insur- 
ance.   2  E.  VII.,  c.  15,  ss.  5  and  24. 

Note  regarding  the  power  to  incorporate  companies. 

Power  to  in-       The  power  to  incorporate  companies  is  derived  both 
corporate.     ^^  ^^^  Dominion  Parliament  and  by  the  Provincial 
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IjegiKlaturori  from  tlu>  BritiHli   North    Aiiicrica    Act.     8t0tl^ 
The»e  two  nuthuritiei)  (Dominion  and  i'rovincial)  be- 
twoen  them  possoBS  complete  power  to  incorporate  all 
!|uinii*s;  hut  ^ravi*  (lucHtionK  ariw  rfHixH-tin^  the 
•  ii  iribution  of  tlmt  power  between  the  two  authorities. 

It  hafl  been  determined  with  regard  to  the  Legisla- 
tive powers  of  tlie  Dominion  to  incorporate  companies 
that  such  authority  belongs  to  it  by  virtue  of  its  general 
power  over  all  matterH  not  coming  within  the  class  of 
subjects  assigned  exclusively  to  the  Legislatures  of  tlie 
provinces,  and  tlie  «)nly  Hubjeet  on  thi.s  head  assi^nt'd  to 
the  Provincial  legislatures  l>eing  the  incorporation  of 
companies  with  provincial  objects,  it  follows  that  the 
incorporation  of  companies  for  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Parlia- 
ment of  Canada:  Citizens*  Insurance  Company  v. 
Parsovs,  7  App.  Cas.  90;  Colonial  BuiUUufi  and  Invest-  ^^••^ 
ment  Association  v.  Attorney -General  of  Quebec,  9 
App.  Cas.  157;  Canadian  Pacific  Ry.  v.  Ottawa  Fire 
Ins.  Co.  (1908),  39  8.  C.  R.  at  405. 

From  the  realm  of  power  to  incorporate  is  first 
carved  the  exclusive  power  of  the  Provincial  Legisla- 
tures to  incorporate  companies  with  provincial  objects 
and  the  residue  of  the  Legislative  power  to  incorporate 
them  remains  with  the  Dominion  Parliament  Between 
the  two  they  exhaust  the  realm. 

The  extent  of  the  powers  of  companies  incorporated 
by  provincial  authority  was  elaborately  considered  in 
the  case  of  Canadian  Pacific  HaUuay  Company  v. 
Ottawa  Fire  Insurance  Co.  (1908),  39  S.  C.  E.  405.  The 
defendant  company  was  incorporated  under  the  Legis- 
lative authority  of  tlie  Province  of  Ontario  and  had 
assumed  to  insure  the  property  of  the  plaintiff  in  the 
State  of  Maine.  The  plaintiff  among  other  claims 
sought  a  return  of  the  insurance  premiums  paid  by  it 
to  defendant  company  on  the  ground  of  no  considera- 
tion, claiming  that  as  tJie  defendant  company  was  in- 
corporated by  provincial  legislation  it  was  inherently 
subject  to  a  constitutional  limitation  by  which  it  was 
prohibited  from  making  contracts  to  insure  property 
outside  of  the  province,  by  which  it  was  incorporated. 
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Sect.  6.  The  discussion  turned  principally  on  the  interpreta- 

tion  of  sub-section  11  of  section  92  of  the  British  North 
America  Act  which  reads  as  follows : 

'*In  each  province  the  Legislature  may  exclusively 
make  laws  in  relation  to  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated,  that  is 
to  say: 

11.  The  incorporation  of  companies  with  provincial 
objects." 

The  Chief  Justice  in  his  dissenting  judgment  says : 

''The  jurisdiction  of  the  Legislature  by  whose 
authority  the  company  respondent  was  brought  into 
existence  is  limited  as  to  subjects  and  area.  The  sub- 
jects with  respect  to  which  it  can  legislate  are  enumer- 
ated in  Section  92  of  the  British  North  America  Act, 
1867,  and  the  area  of  its  legislative  jurisdiction  is  con- 
fined to  the  Province  of  Ontario,"  and  this  view  is 
also  taken  by  Mr.  Justice  Davies,  who  adds  as  a  rider : 

**It  by  no  means  follows  that  from  this,  however, 
that  everything  the  company  does  beyond  the  area  of 
the  province  within  which  it  is  limited  to  do  business,  in 
furtherance  of  or  ancillary  or  incidental  to  its  main 
objects  or  purposes,  is  necessarily  ultra  vires."  He 
adds  that  the  objects  and  purposes  of  the  company 
must  be  confined  to  the  province,  but  necessary,  sub- 
sidiary and  incidental  things  may  be  done  outside  of 
the  province  strictly  in  furtherance  of  those  objects. 

Mr.  Justice  Duff  holds  that  the  word  ''objects"  in 
s.  92,  No.  11,  is  used  to  denote  the  purposes  for  which 
a  company  is  established  and  that  the  main  controversy 
turns  on  the  meaning  of  the  word  "provincial. ' ' 

The  characteristic  "provincial"  which  is  to  mark 
the  objects  of  such  a  company  is  not  necessarily,  he 
thinks,  to  be  found  in  every  act  or  transaction  of  the 
company.  The  question  is,  would  the  business  of  a 
company  constituted  with  such  objects,  regarded  as  a 
whole,  fairly  come  within  the  description  ' '  provincial. '  * 
If  taken  as  a  whole,  a  given  undertaking  would  fall 
within  the  description  "provincial,"  he  does  not 
know  on  what  ground  one  could  challenge  the  com- 
petence of  the  Legislature   to  constitute   a  company 
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having  raoh  an  undertaking,  or  to  invent  ita  creature    Seel  i. 

with  Booh  oapaoities  and  facultioH  tm  it  should  hco  fit, 

not  of  course  inoompatiblo  with  tlic  character  of  ita 
undertaking  as  a  provincial  undertaking. 

After  referring  to  the  two  decisions  of  the  Privy 
Council  which  have  touched  upon  this  question  of  the 
respective  jurisdictions  of  the  Province  and  the  Do- 
minions, via.,  Ciiieens'  Insurance  Co.  v.  Parsons,  7 
A  pp.  Cas.  96,  and  Colonial  Building  Association  v.  At- 
tomey-Oeneral,  9  App.  Cum.  157,  he  8ay8,  at  p.  4G<J: 

**It  is,  however,  important  not  to  attribute  to  the 
language  of  the  Judicial  Committee  a  meaning  more 
far  reaching  than  that  which  it  fairly  conveys.  And 
I  do  not  think  we  can  deduce  from  the  judgment  any 
broader  principle  than  this — that  a  company  autho- 
rized by  its  constitution  to  establish  itself  in  any  or  all 
of  the  provinces  of  the  Dominion  and  in  any  of  those 
provinces  to  carry  on  the  whole  of  its  business  or  as 
much  of  it  as  it  shall  see  fit,  is  not  a  company  of  the 
class  to  which  the  authority  of  the  Provincial  Legisla- 
tures, under  the  sub-section  referred  to,  (No.  11),  can 
be  held  to  extend.  The  company  whose  Act  of  incor- 
poration was  under  consideration,  was,  as  we  have 
Keen,  endowed  with  just  such  powers,  and  it  was  with 
reference  to  those  powers  that  the  expressions  were 
used  which  I  have  quoted  from  the  judgment.  These 
expressions  must,  however,  be  read  and  construed  with 
reference  to  that  circum8tanc4?.  We  are  not  to  seize 
upon  the  statement  that  only  companies  incorporated 
by  the  Parliament  of  Canada  have  the  capacity  to 
carr>'  on  their  business  throughout  the  Dominion, 
detach  it  from  its  context,  from  the  subject  matter 
under  discussion,  and  imputing  to  it  the  broadest  sig- 
nification which  it  will  bear,  give  effect  to  it  in  that 
sense  as  expounding  **a  binding  rule  of  law.** 

Mr.  Justice  Maclennan  and  Mr.  Justice  Idington 
concur  in  the  result  arrived  at  by  Mr.  Justice  Duff,  ex- 
pressing their  opinions  more  unreservedly. 

In  York  County  Loan  and  Savings  Co.  (1908),  11 
O.  W.  B.  507,  the  claim  of  certain  Nova  Scotia  share- 
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Sect.  5.  holders  was  that  upon  the  proper  construction  of 
section  92  of  the  British  North  America  Act,  No.  11, 
the  right  of  the  York  County  Loan  and  Savings  Com- 
pany (being  a  company  incorporated  under  the  autho- 
rity of  the  Province  of  Ontario),  to  transact  its  func- 
tional business  was  territorially  limited  to  the  Prov- 
ince of  Ontario  and  that  the  acts  done  by  that  company 
in  the  Province  of  Nova  Scotia  were  ultra  vires  of  the 
charter  powers  of  the  company.  After  discussing  the 
earlier  cases,  the  learned  Referee,  Mr.  Kappele,  pro- 
ceeds at  p.  516: 

"In  other  words,  while  a  company  incorporated  by 
the  province  to  carry  on  business,  the  subject  mat- 
ter of  which  is  within  the  jurisdiction  of  the  prov- 
ince, is  only  a  corporation  as  of  right  in  the  province 
itself,  as  a  matter  of  comity,  it  is  a  corporation  and  may 
do  business  wherever  it  is  received  by  any  other  prov- 
ince, state  or  country.  On  principle,  it  does  not  seem 
that,  taking  the  strictest  view  of  the  etfect  of  the  find- 
ing of  the  Privy  Council  in  the  cases  so  much  discussed, 
there  is  anything  to  limit  the  rights  which  by  comity  a 
provincial  company  may  exercise.  The  province  in- 
corporates a  company  to  carry  on  a  certain  kind  of 
business.  It  cannot  by  express  grant  in  its  charter 
give  it  the  right  to  carry  on  that  business  anywhere 
outside  of  the  province,  but  it  can  clothe  it  with  all  the 
powers  of  a  legally  created  artificial  person,  which  by 
comity  but  not  by  right  may  do  business  wherever  the 
law  of  the  province,  state  or  country  into  which  it 
seeks  to  go  does  not  exclude  it. ' ' 

**I  am  also  of  the  opinion  that  the  province  has  an 
inherent  right  incidental  to  its  sovereignty,  as  con- 
ferred upon  it  by  Section  92  of  the  British  North  Am- 
erica Act,  to  incorporate  companies  with  the  powers 
and  within  the  limits  of  its  sovereignty.  The  incor- 
poration of  a  company  is,  after  all,  not  so  much  the 
exercise  of  a  power  as  the  right  of  a  sovereign  state  to 
create  instruments  in  the  shape  of  artificial  persons  to 
carry  on  such  commercial  operations  as  its  individuals 
and  citizens  have  a  right  to  carry  on.  What  its  citizens 
can  do,  and  over  which  the  province  has  control,  it  may 
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oroate  aud  authorize  an  artificial  person  to  do,  and  the    8e«t.  f . 
powers  of  that  artificial  person  are  not  territorially 
limited  by  anytliing  contained  in  Section  92  of  the 
B.  X.  A.  Act  conlVrrinir  sovonMirii  rights  on  the  prov- 
ince." 

"In  tills  view  1  tliiuic  the  province  can  create  any 
company  tor  commiMvinl  or  husiin'ss  ptirpoMOK,  which 
are  all  in  principle  of  a  local  or  private  nature  and 
relate  to  property  and  civil  rights  in  the  province. 
What  this  artificial  person  when  created  by  the  prov- 
ince may  do  opens  up  other  considerations.  Such 
powers  as  it  is  given  as  are  within  the  exclusive  juris- 
diction of  the  provinc^e  it  can  clearly  exercise.  It  may 
for  other  reasons  and  j)ther  purposes  in  its  operations 
become  subject  to  the  laws  of  the  Dominion,  but  it  even 
then  would  remain  a  provincial  company"     .     .     . 

*' Every  company  has  the  right  which  its  charter 
gives  it  as  well  as  those  rights  which  comity  confers  and 
recognizes,  and  a  company  legally  incorporated  and 
not  limited  as  to  territory  by  its  own  charter  receives 
recognition  as  a  matter  of  comity  outside  of  its  sove- 
reign state." 

"In  the  re.suit  I  do  not  tliink  tliat  llie  acts  of  any 
company  that  are  outside  of  the  territory  of  the  prov- 
ince creating  it,  and  which  would  otherwise  be  intra 
vires,  are  ultra  rirfs  unless  the  charter  of  the  company 
or  the  statute  under  which  the  company  may  be  in- 
corporated, expressly  limits  its  operations  to  a  speci- 
fied territory.'* 

Citizens*  Insurance  Company  v.  Parsons  (1882),  7  App. 
Cas.  96. 

This  was  an  action  to  recover  against  fire  insurance 
companies  on  policies  covering  property  and  made  in 
Ontario.  By  an  Act  of  the  Province  of  Ontario  the 
contracts  of  all  fire  insurance  companies  respecting 
insurance  in  Ontario  were  made  subject  to  certain  con- 
ditions and  provisoes  set  forth  in  the  statute.  The 
detennination  of  the  rights  of  the  parties  depended^ 
on  the  validity  of  this  Prov^incial  Act  and  it«  applioi^ 
bility  to  a  Dominion  company. 
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Sect.  5.  ''It  was  contended  in  the  case  of  the  Citizens'  In- 

~~  surance  Company  of  Canada,  that  the  company  having 
been  originally  incorporated  by  the  Parliament  of  the 
late  Province  of  Canada,  and  having  had  its  incorpora- 
tion and  corporate  rights  confirmed  by  the  Dominion 

'Parliament,  could  not  be  affected  by  an  Act  of  the  On- 
tario Legislature.  But  the  latter  Act  does  not  assume 
to  interfere  with  the  constitution  or  status  of  corpora- 
tions. It  deals  with  all  insurers  alike,  including  cor- 
porations and  companies,  whatever  may  be  their 
origin,  whether  incorporated  by  British  authority  as  in 
the  case  of  the  Queen  Insurance  Company  or  by 
foreign  or  colonial  authority  and  without  touching 
their  status,  requires  that  if  they  choose  to  make  con- 
tracts of  insurance  in  Ontario  relating  to  property  in 

^that  province,  such  contracts  shall  be  subject  to  certain 
conditions.  It  by  no  means  follows  that  because  the 
Dominion  Parliament  has  alone  the  right  to  create  a 
corporation  to  carry  on  business  throughout  the  Do- 
minion that  it  alone  has  a  right  to  regulate  its  con- 
tracts in  each  of  the  provinces.  The  authority  (to  in- 
corporate such  a  company)  would  belong  to  it  by  its 
general  power  over  all'matters  not  coming  within  the 
classes  assigned  exclusively  to  the  legislatures  of  the 
provinces,  and  the  only  subject  on  this  head  assigned 
to  the  provincial  legislature  being  'the  incorporation 
of  companies  with  provincial  objects,'  it  follows  that 
the  incorporation  of  companies  for  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Par- 
liament of  Canada."     .     .     .     (at  pp.  113  and  114). 

"But  it  by  no  means  follows  (unless  indeed  the 
view  of  the  learned  judge  is  right  as  to  the  scope 
of  the  words 'the  regulation  of  trade  and  commerce') 
that  because  the  Dominion  Parliament  has  alone 
the  right  to  create  a  corporation  to  carry  on  busi- 
ness throughout  the  Dominion  that  it  alone  has  the 
right  to  regulate  its  contracts  in  each  of  the  provinces. 
Suppose  the  Dominion  Parliament  were  to  incorporate 
a  company,  with  power,  among  other  things,  to  pur- 
chase and  hold  lands  throughout  Canada  in  mortmain, 
it  could  scarcely  be  contended  if  such  a  company  were 
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to  carry  on  bufiinoiis  in  a  province  where  a  law  agmintt  Smi.  6 
holding  land  in  mortmain  prevailed  (each  proviaee 
having?  exclusive  lep^iHlative  power  over  'property  and 
civil  rights  in  the  province')  that  it  conld  hold  land  in 
tliat  province  in  contravention  of  the  provincial  legis- 
lation; and,  if  a  company  were  incorporated  for  the 
■ole  purpose  of  purchasing  and  holding  land  in  the 
Dominion,  it  migtit  hapi)en  that  it  could  do  no  huRinoss 
in  any  part  of  it,  by  reason  of  all  the  provinces  having 
passed  Mortmain  Acts,  though  the  corporation  would 
still  exiHt  and  preserve  its  status  as  a  corporate  body", 
(at  p.  117). 

The  principle  of  tliis  case  appears  to  be  that  while 
a  Provincial  Logislaturo  has  no  power  to  int<Tfere 
with  the  constitution  or  status  of  a  dominion  corpora- 
tion it  may  validly  regulate  the  contracts  of  such  cor- 
poration made  within  its  jurisdiction  in  relation  to 
property  and  civil  rights. 

Dobie  V.  Temporalities  Board  (1882),  7  App.  Gas.  136. 

Held,  that  22  Vict.  c.  66  (of  the  Parliament  of  Can- 
ada), which  created  a  corporation,  having  its  corporate 
existence  and  rights  in  the  Province  of  Ontario  and 
Qoebec,  could  not  be  repealed  or  modified  by  the  Legis- 
lature of  either  province  or  by  the  conjoint  operation 
of  both,  but  only  by  the  Parliament  of  the  Dominion. 

Held,  further,  that  the  Quebec  Act,  38  Vict.  o.  64, 
which  assumed  to  repeal  and  amend  the  said  22  Vict  o. 
66.  and  (1)  to  destroy  a  corporation  created  by  the 
Canadian  Parliament  and  substitute  a  new  one;  (2)  to 
alter  materially  the  class  of  persons  interested  in  the 
corporate  funds,  and  not  merely  to  impose  conditions 
upon  the  transaction  of  business  by  the  corporation 
within  the  province,  was  invalid. 

**The  case  of  the  CUiirtus'  Insurance  Cnmpantf  of 
Canada  v.  Parsons  comes  nearest  in  its  circumstances 
to  the  present,  as  in  that  case  the  appellant  company 
was  incorporated  by  and  derived  all  its  statutory  rights 
and  prinloges  from  an  Act  of  the  Province  of  Canada, 
whereas  the  Queen  Insurance  Company  was  incorpor- 
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Sect.  5.  ated  under  the  provisions  of  the  British  Joint  Stock 
Companies  -Act,  7  &  8  Vict.  c.  110.  In  both  cases  the 
validity  of  an  Act  of  the  Legislature  of  Ontario  was 
impeached  on  the  ground  that  its  provisions  were  ultra 
vires  of  a  provincial  legislature  and  were  not  binding 
unless  enacted  by  the  Parliament  of  Canada.  It  was 
contended  on  behalf  of  the  Citizen  Insurance  Com- 
pany that  the .  statute  complained  of  was  invalid  in 
respect  that  it  virtually  repealed  certain  rights  and 
privileges  which  they  enjoyed  by  virtue  of  their  Act  of 
incorporation.  That  contention  was  rejected,  and  the 
decision  in  that  case  would  be  a  precedent  fatal  to  the 
contention  of  the  appellant  if  the  provisions  of  the 
Ontario  Act,  39  Vict.  c.  31,  and  the  Quebec  Act,  38 
Vict.  c.  64,  were  of  the  same  or  substantially  the  same 
character.  But  upon  an  examination  of  these  two 
statutes  it  becomes  at  once  apparent  that  there  is  a 
marked  difference  in  the  character  of  their  respective 
enactments.  The  Ontario  Act  merely  prescribed  that 
certain  conditions  should  attach  to  every  policy  entered 
into  or  in  force  for  insuring  property  situate  within 
the  province  against  the  risk  of  fire.  It  dealt  with  all 
corporations,  companies  and  individuals  alike  who 
might  choose  to  insure  property  in  Ontario — it  did  not 
interfere  with  their  constitution  or  status,  but  required 
that  certain  reasonable  conditions  should  be  held  as 
inserted  in  every  contract  made  by  them.  The  Quebec 
Act,  38  Vict.  c.  64,  on  the  contrary  deals  with  a  single 
statutory  trust  and  interferes  directly  with  the  con- 
stitution and  privileges  of  a  corporation  created  by  an 
Act  of  the  province  of  Canada  and  having  its  corpor- 
ate existence  and  corporate  rights  in  Ihe  province  of 
Ontario  as  well  as  in  the  province  of  Quebec.  The  pro- 
fessed object  of  the  Act  and  the  effect  of  its  provisions 
is  not  to  impose  conditions  on  the  dealings  of  the  cor- 
poration with  its  funds  within  the  province  of  Quebec, 
but  to  destroy,  in  the  first  place,  the  old  corporation 
and  create  a  new  one,  and,  in  the  second  place,  to  alter 
materially  the  class  of  persons  interested  in  the  funds 
of  the  corporation."     (At  pp.  148  and  149.) 
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The  Ck>lonlal  Building  and  Investment  Aetoeiation    feeti. 
▼.  The  Attorney  General  of  Qnebee   (1883  4), 
9  A.  0.  157. 

This  waM  a  proouediug  to  have  it  declared  that  the 
eompany  which  was  incorporated  by  an  Act  of  the  Par- 
liainent  of  Canada  had  been  illegally  incorporated  and 
should  be  dissolved,  because  the  statute  incorporating 
it  was  ultra  vires  of  the  Parliament  of  Canada.  In  the 
courBe  of  its  jutlguient  the  Court  says:  '*It  is  asserted 
in  the  pi>tition,  and  was  argued  in  the  Courts  below, 
and  at  thin  bur,  that  inasmuch  as  the  association  had 
iiied  it«  operations  to  the  Province  of  Quebec,  and 
li.'^  buKinesM  had  been  of  a  local  and  private  nature,  it 
followed  that  itn  objects  were  local  and  provincial,  and 
consequently  that  its  incorporation  belonged  exclu- 
feivoly  to  the  provincial  legislature.  But  Hurely  the  fact 
that  tlie  assooiation  has  hitherto  thought  fit  to  confine 
the  exercise  of  its  powers  to  one  province  cannot  affect 
its  status  or  capacity  as  a  corporation,  if  the  Act  incor- 
porating the  assooiation  was  originally  witliin  the  legis- 
lative power  of  the  Dominion  Parliament.  The  com- 
pany was  incorporated  with  powers  to  carry  on  its 
business  consisting  of  various  kinds  throughout  the 
Dominion.  The  Parliament  of  Canada  could  alone  con- 
stitute a  cor|)oration  with  these  powers;  and  tJie  fact 
that  the  exercise  of  them  has  not  been  co-extensive  with 
the  grant  cannot  operate  to  repeal  the  Act  of  incor- 
poration, nor  warrant  the  judgment  prayed  for,  viz., 
that  the  company  be  declared  to  be  illegally  consti- 
tuted."   (At  p.  165.) 

In  the  course  of  the  judgment  the  Court  affirms  the 
observations  made  in  Citizefis*  Insurance  Company  v. 
Parsons  as  to  tlie  respective  powers  of  the  Dominion 
and  Provincial  Legislatures  in  regard  to  the  incorpora- 
tion of  companies,  and  addn  that  in  the  illustration  used 
in  the  case  of  Citizens'  Insurance  Company  v.  Parsons 
the  object  was  merely  to  point  out  that  a  corporation 
could  only  exercise  its  powers  subject  to  the  law  of  the 
province  whatever  it  might  be  in  this  respect. 

The  points  of  this  case  are  three : 
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Sect.  6.  (1)  Affirmance  of  Citizens'  Insurance  Company  v. 

■  Parsons  as  to  the  power  of  the  Dominion  to  create  a 
corporation  with  power  to  carry  on  business  through- 
out all  Canada. 

(2)  The  fact  that  such  a  corporation  confines  the 
exercise  of  its  powers  to  one  province  and  to  local  and 
provincial  objects  does  not  affect  its  status  as  a  cor- 
poration or  operate  to  render  its  original  incorporation 
illegal  as  being  ultra  vires  of  the  Parliament  of  Canada. 

(3)  In  Canadian  Pacific  Railway  v.  Ottawa  Fire 
(1906-8),  39  S.  C.  R.  405,  Mr.  Justice  Duff,  after  discus- 
sing this  decision,  says :  * '  I  do  not  think  we  can  deduce 
from  the  judgment  any  broader  principle  than  this — 
that  a  company  authorized  by  its  constitution  to  estab- 
lish itself  in  any  or  all  of  the  provinces  of  the  Domin- 
ion, and  in  any  of  those  provinces  to  carry  on  the  whole 
of  its  business  or  as  much  of  it  as  it  shall  see  fit,  is  not 
a  company  of  the  class  to  which  the  authority  of  the 
provincial  legislatures  under  the  sub-section  referred 
to,  (No.  11),  can  be  held  to  extend."     (At  p.  466). 

Corporation  of  the  City  of  Toronto  v.  Bell  Tele- 
phone Company  of  Canada  (1905),  A.  C.  52. 

The  Bell  Telephone  Company  claimed  the  right 
under  their  incorporating  Acts,  which  were  passed  by 
the  Dominion  Legislature,  to  enter  upon  the  streets  and 
highways  of  the  corporation  of  Toronto  and  to  con- 
struct conduits  or  cables  thereunder  or  to  erect  poles 
and  affix  wires  thereto  upon  or  along  such  streets  or 
highways  without  the  consent  of  the  city. 

The  judgment  is  delivered  by  Lord  Macnaghten: 
.  ''  The  British  North  America  Act,  1867,  in  the  dis- 
tribution of  legislative  powers  between  the  Dominion 
Parliament  and  provincial  legislatures,  expressly 
excepts  from  the  class  of  'local  works  and  undertak- 
ings' assigned  to  provincial  legislatures  'lines  of  steam 
or  other  ships,  railways,  canals,  telephones,  and  other 
works  and  undertakings  connecting  the  province  with 
any  other  or  others  of  the  provinces  or  extending  be- 
yond the  limits  of  the  province' :  sec.  92,  sub-sec.  10  (a). 
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Seotion  91  confers  on  the  Pnrlifinient  of  Canada  ex-  lMt0. 
elusive  le^slative  authority  over  ull  classes  of  subjects 
•o  expressly  excepted.  It  can  hardly  lie  disputod  that 
a  telephone  company,  the  objects  of  which  as  defined 
by  its  Act  of  incorporation  contemplate  extension  be- 
yond the  liniits  of  one  province,  is  just  as  much  within 
the  express  exception  as  a  telegraph  company  with 
like  powers  of  extension.  It  would  seem  to  follow  that 
the  Bell  Telephone  (\>mpany  acquired  from  the  le^fiH- 
lature  of  Canada  all  that  was  necessary  to  enable  it  to 
carry  on  its  business,  in  every  province  of  the  Do- 
minion, and  that  no  provincial  legislature  wus  or  is 
competent  to  interfere  with  its  operations,  as  autho- 
rixed  by  the  Parlinmeiit  of  Canada.*'  (At  pp.  5(;,  57.) 
The  Court  also  affirmed  the  view  expressed  in 
Colonial  Building  v.  Attorney-General  of  Quebec. 

John  Deere  Plow  Co.  v.  Wharton  (1914) .  18  D.  L.  E. 
353;  (1915)  A.  0.  330;  84  L.  J.  P.  C.  64. 

**The  power  of  legislating  with  reference  to  the  in- 
corporation of  companies  with  other  than  provincial 
objects  must  belong  exclusively  to  the  Dominion  Parlia- 
ment, for  the  matter  is  one  'not  coming  within  the 
class«'.H  of  subjects'  'assigned  exclusively  to  the  legis- 
lature of  the  provinces,'  within  the  meaning  of  the 
initial  words  of  sec.  91,  and  may  be  properly  regarded 
as  a  matter  affecting  the  Dominion  generally  and 
covered  by  the  expression  'the  peace,  order  and  good 
government  of  Canada.'  " 

"Their  Lordships  find  themselves  in  agreement 
with  the  interpretation  put  by  the  Judicial  Committee 
in  Citizens'  Insuraiwe  Co.  v.  Parsons,  7  A.  C.  at  pp. 
112,  113,  on  head  2  of  sec.  91,  which  confers  exclusive 
power  on  the  Dominion  Parliament  to  make  laws 
regulating  trade.  This  head  must,  like  the  expression, 
'  pro|)erty  and  civil  rights  in  the  province  '  in  sw.  92, 
receive  a  limited  inter])retation.  But  they  think  that 
the  power  to  regulate  trade  and  commerce  at  all  events 
enables  the  Parliament  of  Canada  to  prescribe  to  what 
extent  the  powers  of  companies  the  objects  of  which 
extend  to  the  entire  Dominion  shouhl  be  exercisable. 
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Scot.  fi.    and  what  limitations  should  be  placed  on  such  powers. ' ' 

(18  D.  L.  R.  359,  360). 

See  also  Attorney -General  for  Ontario  v.  Attorney- 
General  for  Canada.  {The  Companies  Case)  (1916)  85 
L.  J.  P.  C.  127;  (1916)  1  A.  C.  598;  (1916)  26  D.  L.  E. 
293. 

Attoraey-General  for  Canada  v.  Attorneys-General  for 
Alberta,  Manitoba,  etc.  (The  Insurance  Case) 
(1916)  85  L.  J.  P.  C.  124;  (1916)  1  A.  C.  588; 
(1916)  26  D.  L.  R.  288. 

*' Where  a  company  is  incorporated  to  carry  on  the 
business  of  insiirance  throughout  Canada,  and  desires 
to  possess  rights  and  powers  to  that  effect  operative 
apart  from  further  authority,  t^e  Dominion  Govern- 
ment can  incorporate  it  with  such  rights  and  powers, 
to  the  full  extent  explained  by  the  decision  in  the  case 
of  the  John  Deere  Ploiv  Co.,  18  D.  L.  E.  353,  (1915)  A. 
C.  330."    (26D.  L.E.  292). 

After  referring  to  and  epitomizing  the  more  im- 
portant cases  it  will  be  well  to  state  briefly  the  prin- 
ciples. 

Principles. 

Principles.  1.  The  Dominion  Parliament  possesses  the  exclu- 

sive jurisdiction  to  incorporate  companies  with  powers 
to  carry  on  business  throughout  the  Dominion.  The 
incorporation  of  companies  with  objects  other  than 
provincial  falls  within  the  general  powers  of  the  Par- 
liament of  Canada,  that  is  to  say,  the  power  is  grounded 
upon  the  opening  initiatory  clause  of  section  91  of  the 
British  North  America  Act. 

2.  The  Dominion  Parliament  cannot  empower  com- 
panies incorporated  by  it  to  carry  on  business  in  any 

i     province  except  subject  to  and  consistently  with  the 
laws  of  that  province. 

3.  But  if  the  business  of  the  company  is  such  that 
power  to  make  laws  in  relation  to  it  belongs  exclusively 
to  the  Dominion  Parliament,  then  the  powers  and  au- 
thority conferred  on  the  company  by  the  Dominion  Par- 
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Uament  cannot  be  leatened  by  provincial  authority  and    iMt  i. 
are  saperior  to  provincial  authority. 

4.  The  fact  that  the  company  incorporated  under 
an  act  of  tlie  Dominion  Parliament  with  power  to  carry 
on  its  businesH  throughout  the  Dominion  confines  the 
exercise  of  its  powers  to  one  province  cannot  affect  its 
status  or  capacity  as  a  corporation. 

5.  A  company  incorporated  undor  Dominion  lef^finla- 
tion  can  exercise  no  power  which  its  creator  could  not 
directly  exercise.  Its  acts  of  incorporation  may  e(in- 
fer  corporate  capacity  merely  and  powers  in  relation 
to  matters  within  the  legislative  competence  of  the 
Federal  Parliament. 

6.  The  status  and  corporate  capacity  of  a  provincial 
company  are  determined  by  its  act  of  incorporation. 
Its  powers  must  come  from  that  legislature  which  has 
jurisdiction  over  the  subject  matter  of  such  powers. 
The  cluiracter  of  the  actual  powers  and  rights  which 
the  provincial  government  can  bestow  is  liniitcnl  to 
powers  and  riglits  exercisable  within  the  province. 
But  a  company  incorporated  by  letters  patent  under 
the  Ontario  Act  has,  in  addition,  capacity  to  accept 
extra-provincial  powers  and  rights:  Bonanza  Creek, 
dc,  Co.  v.  The  King  (1916)  1  A.  C.  566.  As  to  com- 
panies incorporated  by  memorandum  and  articles,  see 
the  same  case  at  p.  584,  and  Weyburn  Townsite  v.  Hons- 
f"  ,,,er  (1918)  43  ().  L.  K.  451 ;  (1919)  45  O.  L.  R.  176; 
li  nsbtrgir  v.  Wvyburn  Tounsite  (1920)  50  D.  L.  R. 
147.  Provincial  companies  are  subject  to  the  Do- 
minion Winding-up  Act,  and  they  must  observe  the 
reiiuirements  of  Federal  law  as  to  navigation  and  ship- 
ping: Qurddi/  U.  Boom  Co.  v.  Davidson,  10  S.  C.  R.  222. 

7.  In  the  absence  of  Federal  legislation,  they  are 
subject  to  provincial  law  regelating  the  trade  they 
carry  on. 

6.  The  Ctovernor-in-CoancU  may,  from  time  to  time,  desijoiate  s^tt 
the  aeal  of  office  to  be  used  by  the  Secretary  of  State  ai^  the 
•eal  under  which  letters  patent  may  be  granted  under  thi8  .\et. 
2  Ed.  VII.  c.  15,  ».  ft. 

7.  The  applicanta  for  such  letters  patent,  who  must  bo  of  the  Applkatioa. 
full  age  of  twenty-one  years,  ahall  file  in  the  Department  of  the 
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Sect.  7. 


Nam*. 


Purposes. 

Chief  plaoa 
of  business. 

CapitaL 
Shares. 
Applicant*. 


Stock   taken 
and  amount 
paid. 


Applicationi 
without 
purpose  of 
gain. 


Name. 


Purposes. 

Chief  place 
of   business. 

Applicants. 


.Memoran- 
dum of 
Agreement. 


Terms  of 
admission. 


Secretary  of  State  an  application  setting  forth  the  following 
particulars : — 

(a)  The  proposed  corporate  name  of  the  company,  which 
shall  not  be  that  of  any  other  known  company,  incorpor- 
ated or  unincorporated,  or  any  name  liable  to  be  con- 
founded therewith,  or  otherwise,  on  public  grounds, 
objectionable ; 
(6)  The  purposes  for  which  its  incorporation  is  sought; 

(c)  The  place  within  Canada  which  is  to  be  its  chief  place 
of  business ; 

(d)  The  proposed  amount  of  its  capital  stock; 

(e)  The  number  of  shares  and  the  amount  of  each  share; 
(/)  The  names  in  full  and  the  address  and  calling  of  each 

of  the  applicants,  with  special  mention  of  the  names  of 
not  more  than  fifteen  and  not  less  than  three  of  their 
number,  who  are  to  be  the  first  or  provisional  directors  of 
the  company; 
(g)  The  amount  of  stock  taken  by  each  applicant,  the 
amount,  if  any,  paid  in  upon  the  stock  of  each  applicant, 
and  the  manner  in  which  the  same  has  been  paid,  and  is 
held  for  the  company.     2  E.  VII.,  c.  15,  s.  6. 

7a.  (1)  When  the  application  is  for  the  creation  of  a 
corporation  to  carry  on  in  more  than  one  province  of  Canada, 
without  pecuniary  gain,  objects  of  a  national,  patriotic,  relig- 
ious, philanthropic,  charitable,  scientific,  artistic,  social,  profes- 
sional, or  sporting  character,  or  the  like,  the  applicants  for  such 
letters  patent,  who  must  be  of  the  full  age  of  twenty-one  years, 
shall  file  in  the  Department  of  the  Secretary  of  State  an  applica- 
tion setting  forth : — 

(a)  The  proposed  corporate  name,  which  shall  not  be 
that  of  any  other  known  corporation,  association  or  body 
incorporated  or  unincorporated,  or  any  name  liable  to 
be  confounded  therewith,  or  otherwise,  on  public  grounds, 
objectionable ; 
(6)   The  purposes  for  which  incorporation  is  sought; 

(c)  The  place  within  Canada  where  its  chief  office  is  to  be 
situated ; 

(d)  The  names  in  full  and  the  address  and  calling  of 
each  of  the  applicants  with  special  mention  of  the  names 
of  not  more  than  fifteen  and  not  less  than  three  of  their 
number,  who  are  to  be  the  first  or  provisional  directors 
or  trustees  of  the  corporation 

(2)  The  application  shall  be  accompanied  by  a  memoran- 
dum of  agreement,  in  duplicate,  which  shall  set  out  the  by-laws 
or  regulations  of  the  corporation  and  shall,  more  particularly, 
provide  by-laws  or  regulations  upon  the  following  matters : — 

(a)  Conditions  of  membership,  including  societies  or  com- 
panies becoming  members  of  the  corporation ; 
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6)-  Mode  of  holding  nwetings,  righU  of  toting  and  of     ftot  7. 
making,  repealing  or  amending  oj-lawi  or  regulations ; 


(c)  Appointment  and  n>moval  of  the  directort,  triutee*,  Mwdaaik 
•  oiiiinittee  or  oflBoert,  and  their  reapeetire  powers  and  Diractora, 
rtinuiierution;  oSkS!!?**' 

(d)  Provision  for  audit  of  accounts  and  appointment  of  j^a4it  ^f 
au.lilors;  accoant*. 

{e)   m  tirmination   whether  or  how   members  may   with- wiihdrawni 
draw  from  the  corporation ;  ■•mbsw. 

(/)   Provision  for  custody  of  seal  nn*!   f..rfirviinr  of  docu-  8«al. 
mentK  issued  by  the  corporation 

(3)  Any  of  the  by-lawn  or  regulations  llu-  apjiijcants  de-  By-laws, 
sire  may  bt>  i>mU>die<l   in  the  letters  patent  but  in  such  case 

shall  not  U>  rt>i>ealcd  or  amended,  except  by  tlie  ii^uc  of  sup- 
plementary letters  patent. 

(4)  By-laws  or   regulations  not  embodied   in   the   letters  AtMndment 
lit   nniy   U*   n«|)<'aled   or   amended,  but  such   variation   or  <>"»»•*■*•• 

%  udment  shall  not'  bo  in  force  or  acted  on  until  tlie  approval 
of  Uie  Secretary  of  State  of  Canada  has  been  obtained. 

(5)  Any    existing  corporation    created    by    or   under   any  Rxistlna  cor- 
Act  of   the    Parliament  of   Canada   for   any   of   the   objects  po*"*^"" 
mentioned  in  subsection  (1)  of  this  section  may  apply  under 

this  section  for  the  issue  of  letters  patent  creatin;^  it  a  corpor- 
ation under  those  provisions  of  Part  I  of  tliis  Act  which  apply 
to  corporations  created  under  this  section,  and  upon  the  issue 
of  such  letters  patent  the  said  provisions  shall  apply  to  the 
corporation  created  thereby. 

(G)    1.  The    following    provisions   of   Part    I.   of   this    Act  Applieatioo 
shall  not  apply  to  corporations  created   under  this  section,  2I  ^  ^-  ^' 
namely,  sections  7,  7b.  8.  9.  26,  33.  38  to  43,  both  inclusive.  ^ 
43a  to  43d,  both  inclusive,  46  to  64,  both  inclusive,  64a  to  64f, 
both  inclusive,  66  to  68,  both  inclusive,  68a,  70  to  78,  both 
inclusive,  80  to  84,  both  inclusive.  86  to  88,  both  inclusive,  para- 
graphs ((f)  and  (e)  of  section  89,  section  90,  94a  to  94c,  both 
inclusive,  101  to  104,  both  inclusive,  paragraphs  (;')  and  (k)  of 
subsection  2  of  section  106,  and  sections  114,  115. 

2.  The  others  section?  of  I'art  I  of  this  .\ct  shall  apply  to 
corporations  created  under  this  section. 

(7)   In  applying  to  corporations  crcatcnl  under  this  section  interprvu- 
those  sections  of  Part  I  of  this  Act  which  apply  to  such  cor-  (ion. 
porations : — 

(a)    the  word  "  company  **  shall   be   deemed   to   mean   a  "  Compur.** 
corporation  so  created ; 
.  (6)  the  word  "shareholder"  shall  be  deemed  to  mean  a  •  Sharif 
member  of  such  a  corporation ;  holder, 

(c)  a  provision  that  the  Totes  of  shareholders  representing  "  rmp.>rtina 
a  specified  proportion  in  value  of  the  stock  of  a  company  Jj^ll**  ** 
shall  be  requisite  for  any  purpose  shall  be  deemed  to 
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Sect.  7. 


mean  that  the  votes  of  a  like  proportion  are  requisite 
for  that  purpose.    7-8  Geo.  V.  c.  25,  s.  4. 


Issue  of 
shares 
without 
nominal  or 
par  value. 


Statement  as 
to  preferred 
stock. 


Statement 
iis  tooapitaL 


7b  (1)  Upon  the  formation  or  reorganization  of  any  com- 
pany, the  letters  patent  may  provide  for  the  issue  of  the  shares 
of  the  capital  stock  of  such  company  without  any  nominal  or 
par  value,  except  in  the  case  of  preferred  stock  having  a  prefer- 
ence as  to  principal ;  and, 

(a)   If   such   preferred    stock   or   any   part   thereof   has   a 
preference  as  to  principal,  the  letters  patent  shall  state 
the  amount  of  such  preferred  stock  having  such  prefer- 
ence, the  particular  character  of  such  preference,  and 
the  amount  of  each  share  thereof,  which  shall  be  fiVe 
dollars  or  some  multiple  of  five  dollars,  but  not  more 
than  one  hundred  dollars;  and, 
(h)   The  letters  patent  shall  set  out  the  amount  of  capital 
with  which  the  company  will  carry  on  business,  which 
amount  shall  be  not  less  than  the  amount  of  preferred 
stock  (if  any)  authorized  to  be  issued  with  a  preference 
as  to  principal,  and  in  addition  thereto  a  sum  equivalent 
to  five  dollars  or  to  some  multiple  of  five  dollars  for 
every  share   authorized   to   be  issued  other  than   such 
preferred  stock ;  but  in  no  event  shall  the  amount  of  such 
capital  be  less  than  five  hundred  dollars. 
(3)    Such  statement  in  the  letters  patent  shall  be  in   lieu 
of  any  statements  prescribed  by  this  Act  as  to  the  amount  or  the 
maximum  amount  of  the  capital  stock  or  the  number  of  shares 
into  which  the  same  shall  be  divided,  or  the  amount  or  the  par 
value  of  such  shares. 

(3)  Each  share  of  the  capital  stock  without  nominal  or 
par  value  shall  be  equal  to  every  other  share  of  the  capital  stock, 
subject  to  the  preferences  given  to  the  preferred  shares,  if  any, 
authorized  to  be  issued.  Every  certificate  of  shares  without 
nominal  or  par  value  shall  have  plainly  written  or  printed  upon 
its  face  the  number  of  such  shares  which  it  represents  and  the 
number  of  such  shares  which  the  company  is  authorized  to  issue, 
and  no  such  certificate  shall  express  any  nominal  or  par  value 
of  such  shares.  The  certificates  of  preferred  shares  having  a 
preference  as  to  principal  shall  state  briefly  the  amount  which 
the  holder  of  any  of  such  preferred  shares  shall  be  entitled  to 
receive  on  account  of  principal  from  the  surplus  assets  of  the 
company  in  preference  to  the  holders  of  other  shares,  and  shall 
state  briefly  any  other  rights  or  preferences  given  to  the  holders 
of  such  shares. 

(4)  The  issue  and  allotment  of  shares  authorized  by  this 
section,  other  than  shares  of  preferred  stock  having  a  preference 

b"  Board^or  ^  ^  principal,  may  be  made  for  such  consideration  as  may 
Letters  be  prescribed  in  the  letters  patent,  or  as  may  be  fixed  by  the 

I'atent  board  of  directors  pursuant  to  authority  conferred  in  the  letters 


Equality 
shares. 


of 


Shares  to  be 
allotted  at 
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ptteot,  or  if  tha  Wtttn  patent  do  not  ao  prorida,  than  bj  Uia    ftet  7. 
conaent  uf  the  holders  of  two>thirda  of  each  cUum  of  iharae  then 


ontatanding  given  at  a  meeting  called  for  that  parpoaa  in  rach 
Btofiar  aa  is  preacribad  by  the  by-lawa.  Any  and  all  itharaa 
issued  aa  peniiittinl  by  this  section  shall  be  deemed  fully  paid 
and  non-aMPMiablp  and  the  holder  of  Kuch  iihare«  Rhall  not  be 
liable  to  the  company  or  to  its  creditors  in  retpect  thereof. 

(A)   A    (-<mi|i4inv    to    uhiili    tliJK    MM-tidii    applifK    kIihII    not 
-  "u    to   («rrv    nil    lMi»iiiu'fo«    nor    innir    nny    dt^M*    until    ♦''•' j||I*,*ina2l. 
..mount  of  capital  stated  in  the  letters  patent  has  been  fully  paid  nuthoiiaMi 
m  money,  or  in  property  taken  at  its  actual  value.     In  caiic  the  '^^^* 
amount  of  capiUl  stated  in  the  lettera  patent  ia  increaeed  aa 
provided  by  this  Act,  such  company  shall  not  increase  the 
amount  of  its    indebtedness  then  existing  until  it  has  received 
in  money  or  property  the  amount  of  such  increase  of  its  stated 
capital.     Any  of  the  directors  of  the  company  who  as8<>nt  to 
the  creation  of  any  debt  in  violation  of  this  section  shall  be 
liable  jointly  and  severalty  for  such  debt;  but  no  action  t»hall 
be  brought  against  any  director  unless  within  one  year  after 
the  debt  haa  been  incurred  the  creditor  has  served  upon  the 
director  written  notice  of  intention  to  hold  him,  personally  lishli' 
for  such  debt. 

(6)  A  company  to  which  this  section  appliefi  shall  not  hpComm«o»- 
subject  to  section  26  of  this  Act  bSiwL. 

(7)  A   (*oinpany   to   which    this   section   appIicK   shall    not  uniiBtioa 
declare  any  dividend  which  reduces  the  amount  of  its  capital  of  diridMidB. 
below  the  amount  t^tated   in  the  letters  patent  as  the  amount 

of  capital  with  which  the  company  will  carry  on  business.  In 
caae  any  such  dividend  shall  be  declared  the  directors  in  whose 
administration  the  same  shall  have  been  declared,  except  thoaa 
who  may  have  caused  their  dissent  therefrom  to  be  entered  upon 
the  minutes  of  such  directors  at  Uie  time,  or  who  were  not  pre- 
sent when  such  action  was  taken,  shall  be  liable  jointly  and 
severally  to  such  company  and  to  the  creditors  tliereof  to  the 
full  amount  of  any  loss  sustained  by  such  company  or  by  its 
creditors  respectively  by  reason  of  such  dividend.  7-8  Geo.  V. 
c.  25,  s.  4. 

8.  The  application  shall  be  in  accordance  with  form  A  in  the  Form  of  ap- 
jchedule  to  this  Act  and  may  ask  to  have  embodied  in  the  pl**'"^*'*' 
letters  patent  then  applied  for,  any  provision  which  could  under 
this  Part  be  contained  in  any  by-law  of  the  Company  or  of  the 
directors  approved  by  a  vote  of  shareholders,  which  provision 
so  embodiMl  shall  not,  unless  power  is  given  therefor  in  the 
letters  patent,  be  subject  to  mpeal  or  alteration  by  anv  bv-law. 
2  E.  VII.,  c.  16,  a.  7. 


9.  The  application  shall  be  accompanied  by  a  memorandum  il« 
of  airreement  In  duplicate  under  seal  which  shall  be  in  accord-  JjJJ^jJ^,^ 
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Sect.  9.      ance  with  form  B  in  the  schedule  to  this  Act.    2  E.  VII.,  c.  15, 

s.  7. 


Condition  10.  Before  the  letters  patent  are  issued  the  applicants  shall 

S^ng^of***  establish  to  the  satisfaction  of  the  Secretary  of  State  the  suffi- 
letters  pat-  ciency  of  their  application  and  memorandum  of  agreement  and 
^"tebi'shed  ^^^  truth  and  sufficiency  of  the  facts  therein  set  forth,  and  that 
the  proposed  name  is  not  the  name  of  any  other  known  incor- 
porated or  unincorporated  company  or  one  likely  to  be  con- 
founded with  any  such  name;  and  for  that  purpose  the  Secre- 
tary of  State  shall  take  any  requisite  evidence  in  writing  by 
oath  or  affirmation  or  by  solemn  declaration  and  shall  keep  of 
record  any  such  evidence  so  taken.     2  E.  VII.,  c.  15,  a.  7. 

Procedure  for  incorporation. 

1.  Who  may  apply. 

2.  The  application. 

(a)  Name. 

(b)  Objects. 

(c)  Head  office. 

(d)  Capital. 

(e)  Shares. 

(f)  Applicants. 

(g)  Stock  taken. 

3.  Execution  of  petition. 

4.  Memorandum  of  agreement. 

5.  Proof  in  support  of  application. 

6.  Fees. 

Promoters. 

Liability  on  shares. 

Organization. 

Corporations  without  share  capital  (s.  7A). 

Shares  without  par  value  (s.  7B). 

Note  on  nature  and  characteristics  of  joint  stock 

companies.  ^ 
Joint  stock  companies  as  distinguished^from  other 
corporations. 

Procedure  for  incorporation. 

Procedure  Incorporation  under  the  Act  is  obtained  by  petition, 

for  incorpor-  jjj  accordance  with  form  '  A, '  set  out  in  the  schedule  to 

the  Act  accompanied  by  a  memorandum  of  agreement 
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in  duplicate,  in  aooordanoe  with  form  'B'  in  the  sohe-  Sees.  7-10i 
dule. 

1.  Who  may  apply  for  incorporation. 

The  Act,  8.  7,  requires  tlmt  the  applicants  be  of  Uie  AppUeaoto 
full  ago  of  twenty-one  years.    Aliens  are  not  excluded.  ^^J^' 

The  number  of  applicants  must  not  be  less  than  five, 
Each  applicant  must,  of  course,  be  a  shareholder, 
though  there  is  no  provision  in  the  Act  as  to  the 
number  of  siiares  to  be  held  by  each.  It  would  seem 
that  it  is  not  illegal  to  form  a  so-called  **one  man*' 
company,  so  long  as  all  the  reciuirenicntj?  of  the  Act 
under  which  incorporation  is  obtained  are  complied 
with:  Salomon  v.  Salomon  [1897]  A.  C.  22,  and  see 
Lagunas,  etc.,  Co.  v.  Lagunas  Syndicate  [1899]  2  Ch. 
392 ;  and  promoters  of  a  company  are  not  bound  to  pro- 
vide it  with  an  independent  board  of  directors,  if  the 
real  truth  is  disclosed  to  those  who  are  induced  to  join 
the  company,  per  Lindley,  M.R.,  at  p.  42G.  See  on  the 
same  point  Wood  v.  lieesor  (1895),  22  A.  R.  57;  Rielle 
V.  Hvid  (1899),26  A.  R.  54. 

Original  subscribers  to  a  company  must  be  persons 
sui  juris;  if  the  applicants  form  only  the  minimum 
number,  the  infancy  of  one  prevents  the  company  ac- 
quiring legal  existence  and  this  defect  is  incurable; 
Qiucjf  as  to  married  women :  Hamilton  <&  Flamborough 
Road  Co.  V.  Townsend  (1887),  13  A.  R.  534. 

2.  The  application. 

Tlie  application  must  set  out — 

(a)  The  proposed  corporate  name  of  the  company  Nam*, 
which  shall  not  be  that  of  any  other  known  company, 
incorporated  or  unincorporated,  or  any  name  liable  to 
be   confounded    therewith,    or   otherwise,    on    public 
grounds,  objectionable,  s.  7  (a). 

It  is  always  advisable,  before  forwarding  the  appli- 
cation, to  make  enquiry  from  the  Department  whether 
the  proposed  name  is  acceptable.  While  the  Secretary 
of  State  may  give  to  the  company  a  corporate  name 
different  from  the  one  applied  for,  the  practice  is  for 
the  Department  to  advise  the  solicitor  for  the  appli- 
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Sees.  7-10.  cants  when  the  proposed  name  will  not  be  granted,  so 
that  another  may  be  selected. 

It  is  also  advisable  that  the  name  be  as  short  as 
possible. 

**If  the  name  of  the  proposed  company  is  that  of  an 
existing  partnership,  there  must  be  a  written  consent 
to  the  use  of  the  name,  signed  by  all  the  members  of 
the  partnership,  duly  verified,  and  accompanied  by  an 
affidavit  that  the  signatories  are  all  the  members  of  the 
partnership.  If  the  proposed  name  contains  the  names 
of  individuals  who  arc  not  applicants  for  incorpora- 
tion, written  consents,  verified  by  affidavits  of  execu- 
tion, of  all  such  persons  should  be  filed."  (Depart- 
mental Regulations). 

''Extract  from  an  Order-in-Council  dated  March 
29,1909:— 

"The  use  of  the  term  'Imperial,'  or  other  title 
signifying  Royal  or  Government  support  or  patronage, 
such  as  'Crown,'  'King's,'  'Queen's,'  &c.,  shall  not  be 
allowed  unless  there  is  some  real  Imperial  or  Crown 
connection  which  gives  a  well-founded  claim 'to  recog- 
nition, or  unless  it  can  be  shown  on  clear  evidence  that 
there  is  a  long  and  bona  fide  user,  and  the  name  is  so 
used  as  not  to  convey  any  suggestion  of  government 
support  or  patronage.  Such  user  must  be  shown  to  have 
commenced  prior  to  the  29th  March,  1909."  (Extract 
from  Departmental  Regulations). 

The  use  of  the  words  'Dominion'  or  'Canadian'  will 
also  be  refused  if  government  support  or  patronage  is 
indicated. 

The  'name'  of  the  company  is  further  considered 
in  the  notes  to  s.  21. 

Objects.  (b)  The  purposes  for  which  incorporation  is  sought. 

Great  care  is  requisite  in  order  to  embody  with  all 
necessary  fulness  in  the  petition  for  incorporation  the 
objects  of  the  company.  This  is  still  the  proper  prac- 
tice, notwithstanding  the  doubt  that  has  recently  been 
cast  on  the  applicability  of  the  doctrine  of  ultra  vires 
to  Dominion  companies,  which  question  is  further  con- 
sidered below  in  the  notes  to  s.  29. 
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The  point  under  oonaideratlon  is  thus  treated  by  8eet.  7-10. 
Palmer  in  his  work  on  Company  Law  (1911)  at  pag<e 
31:— 

'To  sum  up,  experience  shows  that  it  is  better  in 
stating  the  objects  to  be  explicit,  and  thus  to  preclude 
an  far  an  practicable  the  doubts  and  difficultioH  wliich 
inevitably  arise  on  the  construction  of  a  very  concise 
statement  of  objects.  Hence  the  somewhat  elaborate 
statements  of  objects  now  so  commonly  found.  These 
clauses  may,  and  undoubtedly  do  in  some  cases,  err  by 
excess  of  detail;  but  over-elaboration  is  better  than 
over-conciseness.  Nothing  is  more  annoying  to  those 
who  have  to  manage  a  company  than  to  find  that  the 
powers  of  the  company  are  fettered  or  questioned,  and 
its  business  impeded  or  prejudiced  simply  because  the 
draftsman  of  the  memorandum  of  association  has 
framed  it  without  sufficient  foresight  or  judgment,  and 
has,  contrary  to  the  fact,  assumed  that  tiie  ordinary 
business  man  is  familiar  with  the  legal  and  somewhat 
conflicting  decisions  as  to  the  powers  which  may  be 
implied  by  a  concise  specification  of  objects.' 

•  The  objects  clause,  then,  must  be  drawn  in  clear  and 
well  considered  terms,  and  must  on  no  account  omit 
any  of  the  clauses  which  experience  has  shown  are  or 
may  be  required  for  the  working  of  the  business.*  j 

The  first  step  to  be  taken  in  drafting  the  objecta        ' 
clauses  is  to  consider  the  provisions  of  the  Act  which 
specifically  confer  certain  powers  and  specifically  ex- 
clude others. 

Powers  expressly  given  by  the  statute  ought  not 
to  be  repeated  in  the  charter.  Powers  that  are  ex- 
pressly excluded  by  tlie  statute  cannot  in  any  way  be 
obtained.  As  to  the  powers  conferred  by  the  Act,  see 
the  notes  to  s.  29. 

Hence  both  these  classes  of  objects  or  powers  should 
be  omitted,  but  any  permissible  objects  which  are  not 
expressly  conferred  by  the  statute  and  which  are  or 
may  be  necessary  or  desirable  for  the  working  of  the 
undertaking  should  be  carefully  embodied  in  the  peti- 
tion or  memorandum. 

*' Applications  for  the  incorporation  of  companies 
with  power  to  act  as  a  trustee,  or  of  a  loan  company. 


36  DOMINION  COMPANIES  ACT. 

Seca.  7-10.  are  not  entertained  by  the  Department  since  the  enact- 
ment  of  the  Trust  Companies  Act,  4-5  Geo.  V.  c.  55,  and 
the  Loan  Companies  Act,  4-5  Geo.  V.  c.  40."  (Depart- 
mental Eegulations.) 

Usefrt  The  following  are  recommended  as  some  of  the  gen- 

inserSi  ki  ^  ^^^^  clauses  and  powers  which  experience  has  shown  it 

chartftT.        is  desirable  to  insert  in  a  charter : 

1.  A  clause  authorizing  the  company  to  carry  on 
the  particular  business  which  it  is  proposed  to  carry     / 
on. 

2.  A  clause  empowering  the  company  to  acquire  any 
other  business  similar  to  its  own,  for  it  is  extremely 
difficult  to  imply  such  a  power:  Ernest  v.  Nicholls 
(1857)  6H.  L.  C.401. 

3.  A  clause  empowering  the  company  to  enter  into 
any  agreement  for  sharing  profits,  joint  adventure, 
reciprocal  concession,  or  other  arrangment  of  a  like  ^ 
nature  with  other  persons  or  companies  carrying  on 
any  similar  business ;  for  very  clear  powers  are  neces- 
sary to  justify  such  transactions:  Ex  parte  British 
Nation,  etc.,  Association  (1878)  8  C.  D.  679. 

4.  A  clause  empowering  the  company  to  take 
shares  and  securities  in  other  companies.  Here,  again, 
clear  powers  are  necessary:  Earned' s  Banking  Co. 
(1867)  L.  R.  3  Ch.  105;  Lands  Allotment  Co.  [1894]  1 
Ch.  616. 

5.  A  clause  empowering  the  company  to  promote 
other  companies  to  acquire  the  company's  undertak- 
ing or  for  any  purpose  calculated  to  benefit  the  com- 
pany. This  power,  though  often  required,  cannot  be 
implied:  Joint  Stock  Discount  Co.  v.  Brown  (1869)  L. 
E.  8  Eq.  381. 

6.  A  power  to  lend  money  and  guarantee  the  per- 
formance of  contracts  by  customers  and  others.  These 
loan  and  guarantee  transactions  are  constantly  called 
for  in  business,  and  yet  the  power  is  one  not  easily 
implied. 

7.  A  power  to  sell  and  dispose  of  the  undertaking 
of  the  company  for  shares,  debentures  or  securities  of 
any  other  company  having  objects  altogether,  or  in 
part,  similar  to  those  of  this  company.    In  the  absence 
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of  an  expreM  power  like  this,  a  company  cannot  aell  or  Sect.  7*10. 
dispose  of  its  whole  businosH:  Simpson  v.  Wfstmin.strr 
J'aiacf  Hotel  Co.  (1860),  8  H.  U  V.  712;  but.  if  tho 
power  is  inserted,  it  is  effective:  Cotton  v  Imperial, 
eU.  Co.  [1892]  3  Ch.  454;  }^ew  Zealand,  etc,  Co.  v.  Pea- 
cock  [1894]  1  Q.  B.  622. 

8.  A  power  to  apply  for  an  act  of  Parliament  for 
any  purpose  which  may  seem  expedient.  Without  such 
an  express  power  a  company  cannot  apply  its  funds  in 
promoting  a  bill  to  effect  any  modificution  in  its  con- 
stitution: M%»nt  V.  Shrewsbury,  etc.  Ry.  Co.  (1850)  13 
Beav.  1;  Simpson  v.  Dennison  (1852)  10  Hare  51; 
Vance  v.  EaM  Lancashire  Ry.  Co.  (1856)  3  K.  &  J.  50. 

9.  Power  to  pay  out  of  the  funds  of  the  company     /    ,yL 
the  costs  of  organization  and  promotion.  ^  V 

10.  A  power  U{)on  any  issue  of  shares  to  employ      / 
brokers  and  pay  coinniissionH. 

11.  A  power  to  sell,  improve,  manage,  develop,  etc., 
all  or  any  part  of  the  property  and  rights  of  the  com- 
pany. 

12.  A  power  to  lend  money  to  customers,  etc. 

13.  A  power  to  apply  for  patents,  licenses,  conces- 
sions, and  the  like. 

14.  A  power  to  distribute  assets  in  specie. 

15.  A  power  to  amalgamate  witli  any  other  com- 
pany whose  objects  are  similar. 

16.  A  power  to  carry  on  any  business  capable  of 
being  conveniently  carried  on  in  connection  with  the 
company's  business. 

17.  A  power  to  draw,  make,  etc,  promissory  notes 
and  other  negotiable  instruments. 

18.  A  power  to  enter  into  arrangements  with  any 
governments  or  authorities. 

19.  A  power  to  establish  associations,  institutions, 
etc.,  to  benefit  employees. 

20.  A  power  to  purchase,  take  on  lease,  etc,  any 
real  or  personal  property,  etc  ^ 

21.  A  power  to  invest  moneys  of  the  company  not 
immediately  required. 

22.  A  power  to  make  the  company's  product  known 
by  advertising,  etc. 
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Sees.  7-10.         23.  A  power  to  do  any  of  the  things  enumerated  in 
the  objects  as  principals,  agents,  etc. 

24.  A  power  to  do  all  things  incidental  to  the  objects     J 
enumerated. 

In  certain  jurisdictions  the  departmental  regula- 
tions and  principles  are  not  liberal  in  the  direction  of 
conferring  such  powers  on  proposed  companies  and  in 
some  the  rule  prevails  of  limiting  the  company  to  one 
single  principal  object  with  such  incidental  and  subsidi- 
ary powers  only  as  are  strictly  and  properly  essential 
to  the  fulfilment  of  that  one  principal  object. 

This  rule  is  believed  to  be  founded  on  the  policy  of 
preventing  supposed  frauds,  but  it  is  submitted  that 
where  any  real  impropriety  is  contemplated  this  policy 
is  powerless  to  prevent  it,  and  that  on  the  other  hand 
it  frequently  operates  to  hampef  legitimate  and  honest 
enterprise. 

HoHd  office.  (c)  The  place  within  Canada  which  is  to  be  the 

chief  place  of  business — 

The  Departmental  regulations  state  that  if  the 
operations  of  a  Company  are  to  be  carried  on  in  a 
township  or  district,  the  name  of  the  nearest  post 
office  should  be  given. 

Capital.  (d)  The  proposed  amount  of  its  capital  stock. — 

The  capital  referred  to  is  the  authorized  capital. 
Preference  shares — If  it  is  desired  that  the  pro- 
visions governing  the  issue  of  preference  shares 
should  not  be  capable  of  alteration  by  by-law,  or  if  it 
is  desired  to  make  preference  shares  redeemable  by 
the  company,  the  provisions  should  be  set  out  in  the 
petition  and  appear  in  the  letters  patent.  See  further 
the  note  on  preference  shares,  s.  47. 

If  the  power  to  issue  share  warrants  is  desired,  it 
must  be  asked  for  in  the  application,  s.  68A,  and  the 
practice  of  the  Department  is  to  require  the  regula- 
tions as  to  share  warrants  to  be  set  out  in  the  applica- 
tion. 

Share*.  (e)  The  number  of  shares  and  the  amount  of  each 

share — 


Share  war- 
rantfl. 
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The  UBual  pur  value  of  shares  if  ono  hundred  dol-  Stet.  7-10. 
larB,  but  it  may  be  fixed  an  low  aa  five  dollarH  or  oue 
dollar. 

(f)  The  names  in  full  and  address  and  calling  of  Appiu^au 
each  of  the  applicants,  specifying  such  of  tLem  as  are 

to  be  the  provisional  directors. 

The  names  must  be  given  in  full.  Initials  only 
will  not  suffice,  unless  the  initial  letter  is  used  along 
as  part  of  the  name,  in  which  case  that  fact  should  l)e 
set  out  in  the  affidavit  of  the  witness  (Departmental 
Regulations.) 

As  the  provisional  directors  must  be  replace<l  by 
an  equal  number  of  permanent  directors,  it  is  neces- 
sary to  ideterminc  the  number  of  permanent  directors 
desired  to  avoid  the  necessity  of  passing  a  by  law  to 
increase  or  reduce  the  board.    See  ss  72  ff. 

Section  72  has  been  amended  by  removing  the  for- 
mer restriction  of  the  maximum  number  of  directors  to 
fifteen.  Section  7  (f)  had  not  been  similarly  amended 
so  that  if  the  permanent  board  is  to  exceed  fifteen,  a  by- 
law to  increase  the  board  is  apparently  necessary. 

(g)  The  amount  of  stock  taken  by  each  applicant,  .m.>.-ti  tnkra. 
the  amount,  if  any,  paid  in  upon  the  stock  of  each 
applicant,  and  the  manner  in  which  the  same  has  been 

paid,  and  is  held  for  the  company. 

It  is  usual  for  each  applicant  to  subscribe  for  one 
share,  and  that  no  payment  should  be  made  thereon 
before  incorporation.  • 

3.  Execution  of  Petition. 

"  The  petition  must  be  sigpaed  by  each  of  the  appli-  K«*coiio«  •( 
cants  in  person,  and  in  the  presence  of  a  witness.  An  *'*'*"'*• 
applicant  should  not  be  a  witness.  If  it  is  impractic- 
able for  the  applicant  to  sign  in  person,  he  may  sign  by 
an  Attorney,  but  the  original  Power  of  Attorney,  or  a 
duly  authenticated  notarial  copy  thereof,  must  be 
produced.  Such  Power  of  Attorney  should  be  specific. 
Applications  made  under  general  Power  of  Attorney 
cannot  be  accepted.  Each  signature  should  be  verified 
by  an  affidavit,  or  statutory  declaration,  made  by  the 
witness  thereof  '*  (Departmental  Rt^gulations.) 
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Sees.  7-10.         The  form  of  affidavit  is  attached  to  the  blank  peti- 
tions  obtainable  from  the  Department. 


Memoran- 
dum of 
A^reemenln 


Proof  re- 
(juired  in 
support  of 
application. 


Stock  book. 


Fees. 


4.  Memorandum  of  Agreement. 

The  application  must  be  accompanied  by  a  memor- 
andum in  duplicate,  in  Form  B  in  the  schedule  to  the 
Act,  executed  under  seal  by  each  of  the  applicants. 

'*  A  memorandum  of  agreement  mad^  up  of  two 
sheets  of  paper,  one  setting  out  the  undertaking  by 
itself  and  the  other  bearing  all  the  signatures  by 
themselves,  cannot  be  accepted.  There  should  be  at 
least  two  signatures  on  the  sheet  setting  out  the  under- 
taking. 

'*  If  the  application  asks  for  special  provisions  in 
the  Letters  Patent,  such,  for  instance,  as  an  issue  of 
preference  shares,  and  the  signatories  of  the  memor- 
andum of  agreement  are  more  numerous  than  of  the 
petition,  the  memorandum  of  agreement  should  con- 
tain the  special  provisions  asked  for  in  the  petition." 
(Departmental  Regulations). 

5.  Proof  Required  in  Support  of  Application. 

**(a)  An  affidavit  or  statutory  declaration  estab- 
lishing the  sufficiency  of  the  petition  and  of  the  Mem- 
orandum of  Agreement  and  Stock. Book,  and  the  truth 
and  sufficiency  of  the  facts  therein  stated,  also  that  the 
proposed  name  of  the  Company  is  not  that  of  any  other 
known  incorporated  or  unincorporated  company . . . .  " 

''(b)  Affidavit  or  statutory  declaration  verifying 
the  signatures  to  the  Petition. and  Memorandum  of 
Agreement  and  Stock  Book. 

'*  The  proof  required  with  reference  to  the  truth 
and  sufficiency  of  the  facts  stated  in  the  petition  and 
memorandum,  and  with  respect  to  the  proposed  cor- 
jDorate  name,  may  be  made  by  an  affidavit  or  affirma- 
tion, or  statutory  declaration  of  any  of  the  petitioners 
or  their  Attorney  or  Agent,  who  should  be  a  resident 
of  the  Dominion  of  Canada."  (Departmental  Regula- 
tions.) 

6.  Fees. 

The  proper  fee  according  to  the  tariff  should  be 
forwarded  with  the  petition.    The  tariff  of  fees  is  set 
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out  uiitler  8.  24  at  p.  63.    The  Act  providcH  that  no  Beet.  7-10. 

-'   ?»s  shall  ho  taken  hy  the  Department  towards  the  

1.  -uo  of  any  letters  patent  until  afti'r  all  fees  therefor 
are  duly  paid.  Fees  are  required  to  he  paid  in  canh 
or  by  an  aecepted  cheque  made  payable  to  the  order 
of  the  Secretary  of  State,  and  should  be  transmitted 
to  him  by  reKisteretl  -letter. 

Promoters. 

Another  point  to  be  considered  by  those  responsible  proaotor*. 
for  the  incorporation  of  a  company  is  the  liability  of 
the  promoters  and   the    rules   of    law    relating:  ^o  the 
prospectus  of  the  company.    For  a  discussion  of  this 
question,  the  reader  is  referred  to  the  notes  to  s.  43. 

Liability  on  Shares. 

It  is  of  the  utmost  importance  to  see  that  shares  L^biut/  on 
issued  as  fully  paid  by  a  company,  and  accepted  as  the  >*■»«•• 
purchase  price  of  property  sold  to  the  company,  are 
really  fully  paid-up;  in  other  words,  to  see  that  a  share- 
holder who  pays  for  his  shares  with  property,  intend- 
ing that  his  shares  shall  thus  be  fully  paid,  does  not 
still  remain  under  liability  to  pay  a  further  sum  in  re- 
spect of  such  shares. 

The  general  rule  is  that  shares  in  a  joint  stock  com- 
pany can  only  be  issued  in  tJie  first  instance  at  their  full 
value.  There  is  no  power  to  dispose  of  the  shares  of  a 
corporation  at  less  than  their  par  value.  This  is  neces- 
sary in  order  to  insure  that  the  nominal  capital  of  the 
company  shall  be  a  reality  and  not  a  sham.  Nothing 
but  payment,  and  payment  in  full,  can  put  an  end  to 
the  liability  of  the  shareholder,  but  though  the  shares 
must  be  paid  for,  and  paid  for  in  full,  there  is  no  gen- 
eral law  apart  from  statute  to  prevent  the  issue  of 
such  shares  credited  as  paid-up  in  consideration  of 
proi)erty  or  services  made  over  or  rendered  to  the  com- 
pany. This  is  the  law  as  settled  in  England;  see  the 
following  cases:  Re  Bafflan  Hall  Co.  (1870)  L.  R.  5 
Cli.  346;  Pell's  Case  (1870)  L.  B.  5  Cli.  1 1 ;  Elkinpton's 
Case  (1867)  L.  R.  2  Ch.  511 ;  PellatVs  Case  (1867)  L.  R. 
2  Ch.  527. 


tion. 
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Sees.  7-10.  It  is  also  held  in  England  that  where  shares  are 
issued  as  paid-up  upon  the  footing  that  certain  specific 
property  shall  be  accepted  by  the  company  as  a  con- 
sideration for  such  issue,  the  Court  will  not,  whilst  the 
contract  stands,  inquire  into  the  value  of  the  considera- 
tion, even  at  the  instance  of  the  liquidator :  PelVs  Case 
(1870)  L.  R.  5  Ch.  11;  Re  Baglan  Hall  Co.  (1870)  L.  B. 
5  Ch.  346 ;  In  re  Wragg,  Limited  (1897)  1  Ch.  796. 

Organization, 
prganiza-  The  procedure  for  organizing  a  company  incorpor- 

ated under  the  Act  is  as  follows : 

1.  A  meeting  of  the  provisional  directors  is  called. 
These  are  usually  clerks  in  the  office  of  the  company's 
solicitor.  At  this  meeting  the  letters  patent  of  the  com- 
pany are  read ;  the  shares  subscribed  for  in  the  memor- 
andum of  agreement  are  allotted,  and  paid  in  full. 
Notices  are  directed  to  be  sent  for  a  shareholders' 
meeting  called  for  the  purpose  of  organizing  the  com- 
pany, electing  directors,  passing  general  by-laws,  in- 
cluding a  borrowing  by-law,  a  by-law  to  permit  the 
purchasing  of  shares  in  other  companies  and  to  trans- 
act such  other  business  as  may  be  desirable.  The 
meeting  then  adjourns. 

2.  The  meeting  of  shareholders  approves  the  pro- 
ceedings of  the  provisional  directors.  The  provisional 
directors  are  elected  permanent  directors,  the  election 
being  by  ballot.  The  convenient  course  is  to  re-elect 
the  provisional  directors.  It  must  be  remembered  that 
the  provisional  directors  must  be  replaced  by  the  same 
number  of  permanent  directors.  The  meeting  then  ad- 
journs until  after  the  meeting  of  the  permanent  direc- 
tors which  is  held  forthwith  to  pass  the  by-laws. 

3.  The  permanent  directors  meet,  pass  the  by-laws, 
elect  officers,  approve  the  form  of  share  certificate  and 
corporate  seal  and  then  adjourn. 

In  connection  with  the  borrowing  by-law  usually 
passed  at  this  meeting  it  should  be  observed  that  most 
of  the  Banks  require  a  by-law  in  the  special  form  ap- 
proved by  the  bank.  Accordingly  it  is  advisable  to 
ascertain  the  name  of  the  bank  with  which  the  company 
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propose«  to  conduct  its  banking  busineM.  Unless  tho  Sees.  7'I0. 
eompany  proposos  to  borrow  money  by  mortfc»K(*  "r  »•>  ~^~"^^ 
issue  of  bonds,  debenture  stock,  notes  or  Hiniilar  Ht>curi- 
Ues,  no  additional  borrowing  by-law  will  UHually  bo 
required;  and  in  cases  wbere  such  borrowinjc  i^  pro- 
posed it  may  either  be  authorized  by  a  general  by-law 
passed  pursuant  to  section  69  or  a  specific  by-law  au- 
thorizing the  security  in  question  may  be  passed. 

If  there  is  to  be  an  issue  of  preference  shares  a  by- 
law creating  the  issue  may  be  passed  at  this  sta^e. 

4.  The  adjourned  meeting  of  shareholders  re- 
assembles, ratifies  the  by-laws  and  adjourns. 

5.  The  permanent  directors  meet  and  resign  in  suc- 
cession in  favor  of  the  persons  who  are  to  act  as  the 
actual  and  continuing  directors  of  the  company.  Each 
director  as  he  resigns  transfers  the  share  of  stock  held 
by  him  to  his  successor  who  takes  his  place  on  the 
board.  The  usual  qualification  of  a  director  prescribed 
by  the  by-laws  is  the  holding  of  one  share  and  it  is 
accordingly  unnecessary  to  allot  further  shares  to  the 
incoming  directors.  If  the  by-laws  provide,  as  they 
should,  that  the  directors  may  appoint  officers  by  re- 
solution, the  new  board  appoints  officers  for  the  ensuing 
year.    The  meeting  then  adjourns. 

Various  other  matters  will  require  attention  at  sub- 
sequent meetings  of  the  directors.  A  prospectus  or  a 
statement  in  lieu  of  a  prospectus  will  have  to  be  pre- 
pared, signed  by  all  the  directors  and  filed  in  the  office 
of  the  Secretary  of  State,  s.  43. 

The  amendment  of  1917,  7-8  Geo.  V.  c.  23,  s.  7,  re-  Minimoa 
quires  the  prospectus  to  state  the  minimum  subscrip-  ^"'''"  "»»''*■• 
tion  on  which  the  directors  may  proceed  to  allotment; 
and  the  statement  in  lieu  of  prospectus  (where  no  ])ros- 
pectus  is  issued)  to  state  **the  minimum  subscription 
(if  any)  fixed  by  the  letters  patent,  supplementary 
letters  patent  or  by-laws  on  which  the  company  may 
proceed  to  allotment *'  (Form  F  as  amended  bv  8-9  V. 
0.24). 

These  provisions  are  adapted  from  the  Imperial 
Companies  (Consolidation)  Act,  but  the  Dominion 
Act  does  not  contain  any  provision  similar  to  s.  85 
of  the  Imperial  Act  which   forbids  the  directors  in 
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Sees.  7-10.  the  case  of  the  first  allotment  of  any  share  capital 

offered  to  the  public  for  subscription,  or  where  there 

is  no  invitation  to  the  public  in  the  case  of  the  first 
allotment  of  share  capital  payable  in  cash,  from  mak- 
ing any  allotment,  until  the  amount  (if  any)  fixed  by 
the  memorandum  or  articles  arid  named  in  the  pro- 
spectus (where  there  is  a  public  offer)  or  in  the  state- 
ment in  lieu  of  a  prospectus  (where  there  is  no  pub- 
lic offer)  as  the  minimum  subscription  on  which  the 
directors  may  proceed  to  allotment ;  or  if  no  amount  is 
so  fixed  and  named,  then  the  whole  amount  offered  for 
subscription  or  payable  in  cash  has  been  subscribed 
and  the  amount  payable  on  application  (being  not 
less  than  five  per  cent.)  has  been  paid  to  and  received 
by  the  company.  Consequently  it  is  difiicult  to  see 
the  object  of  the  present  provision  in  the  Dominion 
Act.  In  any  event  it  is  advisable  to  state  the  amount 
of  the  minimum  subscription  in  the  general  laws,  and 
not  in  the  letters  patent.  To  state  a  nominal  amount, 
viz.,  one  share,  is  not  unusual  and  is  a  compliance  with 
the  statutory  provision. 
Purchase  of  If  the  Company  is  acquiring  property  from  a  vendor 
proper  .  ^  by-law  should  be  passed  authorizing  the  purchase  and 
a  contract  of  sale  and  purchase  considered  and  ap- 
proved. The  by-law  should  provide  for  its  submission 
to  the  shareholders  for  ratification,  the  execution  of  the 
contract  by  the  ofiicers  and  the  payment  of  the  con- 
sideration and  allotment  of  shares  (where  such  form  a 
part  of  the  consideration)  on  confirmation  by  the  share- 
holders and  the  execution  and  delivery  of  the  convey- 
ances or  transfers  of  the  property  to  be  acquired.  If 
any  director  is  interested  in  the  sale  to  the  company  he 
must  make  full  disclosure  of  his  interest  and  refrain 
from  voting,  and  it  is  important  that  the  by-laws 
should  be  properly  framed  to  protect  a  director  con- 
tracting with  the  company  who  makes  disclosure  and 
does  not  vote.  This  point  is  further  considered  in  the 
notes  to  s.  80. 

If  the  company's  shares  or  securities  are  to  be  sold 
to  the  public  through  a  broker  or  underwriter  the 
execution  of  a  formal  contract  should  be  authorized. 
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Where  exteneive  dealing  in  ibo  oompuny  *m  Rhares  it  Stet.  7-10. 
antieipated  a  registrar  and  tranitfor  agent  ithoald  **^TiiMf>i 
appointed.     For  the  requireuientH  of  rt* ^iMtrarM  iind  ••'•<• 
traoafer  agente,  boo  the  notes  to  s.  64. 

The  by-laws  should  provide  that  the  place  of  tlie  ii««a  ••«. 
principal  office  of  the  company  is  to  be  situate  in  a  de- 
•ignated  city  or  town  and  at  such  place  therein  as  the 
directors  may  from  time  to  time  by  resolution  appoint. 
The  directors  should  puns  the  necessary  reHolution  and 
cause  to  be  inserted  in  the  Canada  (iazette  the  notice 
required  by  8.  30. 

The  company  is  forbidden  to  commence  its  opera-  ojMratiMa. 
tions  or  incur  any  liability  before  ten  per  centum  of  its 
authorized  capitiil  is  subscrilKHl  and  paid  for,  8.  20. 

The  first  auditors  of  the  company  may  be  appointed  AaditoM. 
by  the  directors  and  their  remuneration  fixed,  or  the 
appointment  left  till  the  first  annual  meeting,  s.  94A. 

In  addition  to  books  of  account  and  those  required  Rooka. 
for  the  company's  business  dealings  the  following  are 
necessary: 

1.  A  share  certificate  book,  and  if  there  is  more 
than  one  class  of  shares  then  a  book  for  each  class. 

2.  A  minute  book  or  minute  books.  Minutes  of 
directors'  and  shareholders'  meetings  are  frequently 
kept  in  separate  books. 

3.  A  book  or  books  to  satisfy  the  requirements  of 
S.89. 

4.  The  registrar  of  transfers  required  by  s.  90. 

The  books  in  3  and  4  above  are  open  to  the  inspec- 
tion of  shareholders,  creditors  and  their  personal 
representatives,  and  of  any  judgment  cn*ditor  of  a 
shareholder,  and  accordingly  it  is  important  tiiat  the 
information  therein  required  to  be  set  out  he  kept  sepa- 
ratc>  from  tiie  minute  books  which  are  not  open  to  such 
insptHstion. 

It  is  to  be  noted  that  the  alphabetical  arrangement 
of  the  names  of  present  and  past  shareholders  required 
by  sub-section  (b)  of  section  90  can  not  be  maintained 
unless  a  loose-leaf  book  is  used.  The  combined  **Sto<'k 
Ledger  and  Register  of  Transfers"  in  common  use 
offends  against  the  above  provision. 
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Sees.  7-10.  Corporations  without  share  capital  (s.  7A). 


CorporationT       Previously  to  the  enactment  of  section  7A  in  1917, 
Siare°'        Corporations  of  the  classes  designated  by  the  section 
capitrf.         were  incorporated  by  private  Act.    This  is  no  longer 
necessary.    The  section  is  limited  to  associations  incor- 
porated : — 

(a)  to  carry  on  in  more  than  one  province  of  Can- 
ada 

(b)  without  pecuniary  gain 

(c)  objects  of  a  national,  patriotic,  religious,  phil- 
anthropic, charitable,  scientific,  artistic,  social,  profes- 
sional or  sporting  character,  or  the  like. 

Incorporation  is  obtained  by  filing  an  application 
and  memorandum  of  agreement  in  duplicate.  The 
memorandum  of  agreement  must  set  out  the  by-laws 
or  regulations  of  the  corporation  "Which  must  cover  the 
matters  set  out  in  sub-sections  (2)  (a)  to  (f ).  Such  of 
the  by-laws  or  regulations  as  the  applicants  desire  may 
be  embodied  in  the  letters  patent;  in  which  case  they 
can  only  be  repealed  or  amended  by  supplementary 
letters  patent.  If  not  so  embodied  any  variation  or 
amendment  of  the  by-laws  requires  the  approval  of  the 
Secretary  of  State.  - 

As  the  by-laws  of  a  corporation  governed  by  the 
section  (unlike  those  of  companies  incorporated  under 
s.  7)  are  either  incorporated  in  the  letters  patent  or  are 
on  file  in  the  Department  of  the  Secretary  of  State  they 
are  public  documents  and  any  person  dealing  with  such 
corporations  must  satisfy  himself  in  all  cases  that  the 
provisions  of  the  by-laws  have  been  complied  with; 
for  the  public  will  be  -deemed  to  have  notice  of  the 
contents  of  such  by-laws.  Presumably  the  same  applies 
to  any  amendments  or  variations  of  the  original  by- 
laws, though  sub-section  (4)  of  section  7A  does  not 
expressly  provide  that  such  amendments  or  variations 
must  be  filed. 

See  Gold  v.  Maldaver  (1912),  4  0.  W.  N.  106. 

The  provisions  of  Part  I.  enumerated  in  sub-section 
(6)  do  not  apply  to  corporations  created  under  the 
section,  so  that  they  enjoy  amongst  others  the  follow- 
ing exemptions : 


SHABKM  WITHOrT  FAR  VALUE.  47 

( 1 )  There  is  no  rostriction  on  oommenccment  of  Sect.  7-10. 
bnsiness  (s.  26). 

(2)  The  word  '^Limited'*  is  not  required  after  the 
name  of  the  oorporation  (as.  33, 114, 115). 

(3)  No  prospectus  or  statement  in  lieu  of  a  prospec- 
tus is  required  to  be  filed  (ss.  43-43D). 

(4)  Sections  dealing  with  auditors  do  not  apply, 
but  provision  for  audit  of  accounts  and  appointment  of 
auditors  must  be  made  in  the  by-laws  (s.  7 A  (2)  (d). 

The  tariff  of  fees  applicable  to  corporations  gov- 
erned by  s.  7A  is  given  under  s.  24. 

The  right  of  such  corporations  to  acquire  and  hold 
land  will  in  all  cases  be  subject  to  the  provisions  of  the 
provisional  Act  fespecting  Mortmain  and  charitable 
OSes. 

Shares  without  par  value  (s.  7B). 

The    Companies    Act    Amendment    Act    of    1917iMa«or 
adopted  witli  slight  modifications  the  provisions  re-"'',5''^^Uy 
eently  introduced  in  some  of  the  states  of  the  American  or  par  Tain*. 
Union  for  the  creation  of  shares  without  nominal  or 
par  value.    Such  provisions  appear  in  the  corporation 
laws  of  New  York,   Delaware,  Maryland  and  other 
states. 

Among  the  advantages  claimed  for  tlie  innovation 
are  that  shares  without  par  value  purport  to  be  what 
all  shares  really  are,  viz.,  participation  certificates. 

A  share  certificate  for  shares  of  no  nominal  or  par 
value  must  have  on  its  face  the  number  of  shares  which 
it  represents  and  the  number  of  such  shares  which  the 
company  is  authorized  to  issue. 

It  is  not  clear  what,  if  any,  transfer  tax  is  payable 
on  the  transfer  of  such  shares  under  provincial  acts 
such  as  the  Ontario  Corporations  Tax  Act  which  im- 
poses a  transfer  tax  calculated  on  the  par  value  of  the 
shares  transferred.  This  difficulty  is  met  in  the  corres- 
ponding Delaware  Act  by  providing  that  for  the  pur- 
poses of  taxation  the  par  value  of  such  shares  shall  be 
deemed  to  be  one  hundred  dollars. 

It  is  further  claimed  that  the  above  provisions 
enables  shares  to  be  sold  at  their  actaal  market  value 
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Sees.  7-10.  when  fresh  capital  is  needed,  when  conditions  are  .such 
'  that  the  company's  shares  could  not  be  sold  at  par. 
The  issue   of   such   shares   facilitates   adjustment  of 
rights  in  the  case  of  reorganizations  or  amalgamations. 
Companies  to  which  the  section  applies  are  not  sub- 
ject to  section  26  of  the  Act. 

Presumably   companies   incorporated   under    s.    7 
•    may,  by  appropriate  proceedings  under  s.  34,  obtain 
authorization  to  issue  shares  without  par  value. 

The  section  does  not  appear  to  have  been  extensively 
made  use  of  in  Canada  since  its  introduction ;  but  in  the 
United  States  on  the  other  hand  the  tendency  seems 
to  be  in  favor  of  taking  advantage  of  similar  provi- 
sions in  jurisdictions  where  they  are  in  force.  For  a 
further  discussion  of  such  shares,  see  the  article  by  V. 
Morawetz  in  (1912-3)  26  Harvard  Law  Review  at  p. 
729. 

Note  on  the  nature  and  characteristics  of  joint  stock 
companies  generally  and  on  certain  incidents  and 
advantages  of  incorporation. 

Nature  of  A  Company  is  a  legal  entity  in  contemplation  of  law 

ceneMOiy  ^^^^^  ^^^  ^^^  physically.  Its  existence  is  separate  and 
distinct  from  and  in  addition  to  that  of  the  persons 
who  at  any  one  time  constitute  all  the  members  of  the 
corporation.  This  is  a  characteristic  which  cannot  be 
too  strongly  emphasized,  and  the  distinction  between 
the  personality  of  the  corporate  body  and  that  of  its 
individual  members  whether  regarded  singly  or  in  the 
aggregate  must  necessarily  be  borne  in  mind  when  con- 
sidering the  powers,  rights  and  liabilities  of  a  company. 
As  illustrating  this  distinction  it  may  be  noted  that 
a  shareholder's  interest  is  merely  a  right  to  a  share  of 
the  profits  of  the  company  and  is  not  an  interest  in  the 
real  or  personal  property  of  the  company:  Bank  of 
Hindustan  v.  Allison  (1870)  L.  R.  6  C.  P.  54,  at  p.  73 ;  he 
has  individually  no  seisin  legal  or  equitable  in  the  pro- 
I)erty  of  the  company:  Acland  v.  Lewis  (1860)  30  L.  J. 
C.  P.  29,  but  the  title  is  in  the  corporate  body,  per 
Maule,  J.,  Baxter  v.  Brown  (1845)  7  M.  &  G.  198,  at  p. 
210,  and  ''an  incorporated  company's  assets  are  its 
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pro|)erty  uiid  not  Uio  pro|>orty  of  the  Hharcholdera  for  Beet.  7'10. 
the  time  being,"  per  Lindley,  LmJ.,  Re  Newman  4b  Co. 
(1895)  1  Ch.  674,  at  p.  635. 

A  member  of  a  company  may  contract  with  a  com- 
pany as  if  he  were  a  stranger :  Dumion  v.  Imperial,  etc. 
(1832)  3  B.  A  A<L  125,  p.  132;  per  Lindley,  LmJ.,  in 
Farrar  v.  Farrara  (1888)  40  Ch.  D.  395,  at  p.  409;  a 
creditor  of  a  corporation  is  not  a  creditor  of  any  one  or 
more  of  the  shareholders,  his  debtor  boin^  'Uhat  impal- 
pable thing  the  corporation,"  per  Jessel,  M.B.,  FlU- 
croft's  Case  (1882)  21  Ch.  D.  519,  at  p.  533,  and  in  no 
legal  sense  are  the  individual  shareholders  the  owners 
of  tlie  company's  property,  per  Deuuian,  C.J.,  Reg.  v. 
Amaud  (1846)  9  Q.  B.  806,  at  p.  817. 

This  distinction  just  pointed  out  will  also  serve  to 
mark  the  difTcrcnec  between  an  incorporated  company 
and  a  partnership.  In  some  respects  the  rights  and 
liabilities  of  members  of  each  are  similar,  but  a  com- 
pany and  a  partnership  are  essentially  different  in 
their  nature.  A  partnership  cannot  he  said  to  have  a 
personality  distinct  from  that  of  its  members,  and  ita 
powers,  if  liuiitod  at  all,  are  only  limited  by  the  con- 
tract of  partniTship  and,  viewed  from  the  standpoint  of 
strangers  dealing  with  the  partnership,  are  determined 
largely  upon  the  law  of  principal  and  agent. 

There  are  many  different  classes  into  which  cor-ciaMWtti 
porations  may  be  divided  according  as  their  nature,  SoSk^ 
purpose  or  manner  of  creation  is  regarded. 

One  classification  which  bears  directly  on  the  sub- 
ject in  hand  is  that  of  Common  Law  Corporations  and 
Statutory  Corporations.  The  difference  between  these 
two  classes  is  clearly  shown  by  Bowen,  L.J.,  in  the  case 
of  Baroness  Wenlock  v.  River  Dee  Co.  (1887)  36  Ch.  D. 
674,  note  at  p.  685.  He  says  ''At  common  law  a  cor- 
poration created  by  King's  charter  has  prima  facie 
.  .  .  the  power  to  do  with  its  property  all  such  acta 
as  an  ordinary  person  can  do,  and  to  bind  itself  to  such 
contracts  as  an  ordinary  (lerson  can  bind  himself  to." 
And  see  Blackstone,  Vol.  1,  p.  415  (4th  ed.,  1770). 
"When  you  come  to  corporations  created  by  statute, 
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Sees.  7-10.  the  question  seems  to  me  entirely  different,  and  I  do 
not  think  it  is  quite  satisfactory  to  say  that  you  must 
take  the  statute  as  if  it  had  created  a  corporation  at 
common  law,  and  then  see  whether  it  took  away  any  of 
the  incidents  of  a  corporation  at  common  law. "... 
"It  creates  a  statutory  corporation.  .  .  .  What 
you  have  to  do  is  to  find  out  what  this  statutory  crea- 
ture is  .  .  .  You  must  look  at  the  statute  only  ...  It  is 
made  up  of  persons  who  can  act  within  certain  limits, 
but  in  order  to  ascertain  what  are  the  limits,  we  must 
look  at  the  statute. ' ' 

It  was  formerly  considered  that  companies  incor- 
porated under  Part  I.  were  statutory  corporations,  but 
since  the  recent  decisions  referred  to  under  'Powers' 
in  the  notes  to  section  29,  it  is  now  determined  that 
such  companies  are  not  statutor-y  companies,  and  that 
the  doctrine  ultra  vires  does  not  apply  to  them. 

A  further  illustration  of  the  nature  and  character- 
istics of  companies  is  derived  from  their  classification 
into  ■  11 

Public  (a)  Public  Companies  fulfilling  some  public  function 

_  such  as  Municipal  Corporations. 

Quasi-public  (b)  Quasi-Public  Companies  established  primarily  for 
their  own  emolument,  though  in  some  respects  the 
public  are  largely  interested  in  the  due  exercise  of 
their  rights  and  powers.  '  Examples  of  this  class 
are  railway,  canal,  road,  gas  and  waterworks  com- 
panies. 
Private.        (c)  Private  companies  having  for  their  primary  object 
the  making  of  profit  for  their  members  in  the  pur- 
suit of  various  commercial  enterprises  in  which  the 
public  are  not  at  all  directly  interested.       It  is 
largely  to  this  class  of  companies  that  this  book 
relates. 
If    incorporated   by    special    Act    the    company's 
powers,  its  liabilities,  the  rights  of  its  shareholders 
are  determined  by  the  special  Act  of  incorporation: 
Attorney-General  v.  Great  Northern  Ry.  Co.  (1860) 
1  De  &  Sin.  154   and   by   certain    general   provisions 
applicable  to  all  such  companies  where  these  are  not 
inconsistent  with  the  provisions  of  the  Special  Act. 
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Tliose  general  provisions  which  fc^vern  conipanien  in-  Stet.  7-10 
oorporatod  by  Special  Act  of  Parlininent  or  of  the 
Legislature  are  embodied  in  some  provinces  in  Separ- 
ate enactments  known  as  the  Companies  Claoses  Acts. 
In  the  other  provinces  the  usual  mcUiod  is  either  to 
insert  in  the  Special  Act  of  Incorporation  all  the  requi- 
site provisions  or  to  incorporate  by  reference  to  tliu 
Companies  Act  certain  of  its  provisions,  but  unless 
these  are  specially  so  incorporated  they  do  not  apply. 

Joint  stock  companies  as  distinguished  from  other 
corporations. 

Joint  stock  companies  are  associations  who  contri-  AdTiocacM 
bute  to  a  common  fund  which  is  called  the  capital  of  the  jfoij'Jio, 
company.      This  is  divided  into  equal  portions  called  ?»«>'•• 
stock  or  shares,  in  proportion  to  his  holding  of  which 
'■•hOi  member  of  the  company  shares  in  the  profit  or  loss 
resulting  from  the  employment  of  the  capital  in  the 
enterprise  which  the  company  is  created  to  engage  in ; 
a  holder  of  stock  or  shares  may  transfer  his  interest 
to  another  under  certain  prescribed  conditions  and  in 
a  specified  manner,  thereby  causing  himself  to  cease 
to  be,  and  his  transferee  to  become,  a  member  of  the 
company.    It  is  thus  feature  of  the  division  of  the  j  nivigju,, 
capital  into  equal  shares  and  the  ownership  of  such  ®' "^p****- 
shares  lieinc:  had  by  the  various  members  of  the  cor- 
poration that  grimes  it  its  distinctive  name  of  **  Joint 
Stock  Company." 

2.  Again,  a  general  characteristic  of  joint  stock  com-  2.  Liniied 
panics  is  the  privilege  of  limited  liability  conferred  by  '««*>'"«y- 
such  incorporation.  Th<»  privilege  of  limited  liability 
affords  one  of  the  greatest  inducements  to  the  form- 
ation of  such  companies.  In  this  respect  companies  so 
incorporated  possess  a  great  advantage  over  individ- 
uals and  over  partnerships.  According  to  the  general 
law  a  person  .who  goes  into  business  either  on  his 
own  account  or  as  partner  in  a  firm  is  liable  for  all  the 
debts  incnrred  by  the  business  to  the  full  extent  of  his 
means.  As  was  said  by  Lord  Justice  James  in  one 
ease: 
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Sees.  7-10.  **  As  between  the  partners  and  the  outside  world 
^  (whatever  may  be  their  private  arrangements  between 
themselves),  each  partner  is  the  unlimited  agent  of 
every  other  in  every  matter  connected  mth  the  part- 
nership business  or  which  he  represents  as  partner- 
ship business,  and  not  being  in  its  nature  beyond 
the  scope  of  the  partnership.  A  partner  who  may  not 
have  a  farthing  of  capital  left  may  take  moneys  or 
assets  of  the  partnership  to  the  value  of  millions,  may 
bind  the  partnership  by  contracts  to  any  amount,  and 
may  even,  as  has  been  shown  in  many  painful  instances 
in  this  court,  involve  his  innocent  partners  in  unlimited 
amounts  for  frauds  which  he  has  craftily  concealed 
from  them." 

Limited  As  distinguished  from  this  condition  of  affairs  the 

'  ''^'  shareholders  in  a  joint  stock  company  with  limited 
liability  risk  only  the  amount  of  the  capital  for  which 
they  subscribe  and  are  not  liable  for  debts  of  the 
company  beyond  that  amount.  It  follows  from  this 
position  that  joint  stock  companies  afford  superior 
''  sleeping-partnership  "  facilities.  In  case  of  a  part- 
nership a  sleeping  partner  takes  no  part  in  the  man- 
agement and  is  not  ostensibly  a  partner,  yet  he  incurs 
the  same  liability  as  the  ordinary  partner  and  his 
whole  fortune  is  liable  to  pay  the  debts  of  the  partner- 
ship. If,  however,  the  business  is  worked  as  an  incor- 
porated company,  the  sleeping  partner  can  have  as 
large  an  interest  as  he  likes  without  incurring  any 
liability  beyond  the  shares  for  which  he  subscribes, 
and  moreover,  there  is  no  need  for  his  name  to  appear 
in  the  list  of  shareholders  or  elsewhere  in  connection 
with  the  company.  His  shares  can  be  placed  in  the 
name  of  a  trustee  or  nominee  or  in  the  name  of  sev- 
eral. This  is  in  many  cases  a  matter  of  great  import- 
ance for  it  frequently  happens  that  prominent  busi- 
ness men,  while  willing  to  subscribe  to  an  undertaking, 
make  it  a  condition  that  their  name  shall  not  appear. 

:^.  Borrowing       3.  Another  characteristic  incident  of  joint  stock 

facilities.  companies  is  the  superior  borrowing  facilities  which 
they  possess  by  the  issue  of  bonds,  debenture  stock 
or  other  securities. 
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4.  Other    advantaffoH    pos«esaed    by    these    eoni-  tow.  7-10. 

!  n  •  -  oonsiBt  in  the  facilitiop  offered  by  corporate  ^  i30uMmZ 
L  .\;  I  HOC  for  eflfeetiniic  coiubiimtioiiH  arnl  aiiutlKaiiia-  '**•*»• 
tiong  either  by  way  of  oo-operation,  reciprocal  concea- 
siona  or  other  arranfcenientii. 

5.  Further,  a  very  valuable  featun*  in  the  forma- .%.  i*ow«ra  nf 
tion  of  j«)iiit  Kt<K*k  coinpani(»8  is  tliat  i>er«on«  tradiiij^  an  '""*«'»»« 

a  company  can  by  that  means  effectually  restrict  the 
powers  of  the  actinpr  partners,  that  is  of  the  directors. 
In  the  case  of  a  partnership  every  partner  is  thr  un- 
limited afi^ent  of  the  partnership  to  do  every  kind  of 
business  for  it  and  to  bind  it  by  every  sort  of  contract, 
but  the  directors  of  the  company  are  in  a  very  different 
position.  They  are  special  accents  and  have  only  such 
powers  as  are  given  to  them  by  the  by-laws  of  the 
company  and  by  the  Act  under  which  they  are  incor- 
porated. 

6.  Many  advantages  also  result  from  the  distinct  >(•  Tnin«- 
and  separate  existence  of  the  company  independent  of  "  «ii«m«' 
the  sharehoWers  who  from  time  to  time  compose  it. 

The  death  of  a  shareholder  does  not  interfere  with  the 
continued  existence  of  the  company  as  it  does  in  the 
ease  of  a  partnership  nor  does  the  bankruptcy  of  a 
shareholder  nor  his  lunacy.  In  the  case  of  a  partner- 
ship every  change  of  the  firm  necessitates  the  drawing 
of  new  conveyances,  which  of  course  becomes  unneces- 
sary where  the  change  is  merely  a  transfer  of  shares 
in  the  company.  This  is  only  one  feature  illustrating 
the  facility  with  which  new  members  may  be  intro- 
duced and  others  who  desire  to  realize  upon  their 
assets  may  retire  from  companies. 

7.  The  shares  and  stocks  in  such  a  company  also  7.  sh«rw. 
afford  in  many  instances  an  asset  of  commercial  value 
which  can  be  used  with  great  advantage  in  any  other 
enterprise  in  which  the  owner  is  engaged. 

11.  The  letters  patent  shall  recite  such  of  the  estahlished  Arormrnu 
iTermenU  in  the  application  and  memorandum  of  agreement  |^*T. 
MM  to  the  Secretary  of  State  Mcms  expedient.    2  E.  VII,,  c.  15, 
■.8. 
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Sect.  12.  12.  The  Secretary  of  State  may  give  to  the  company  a  cor- 

^/         z        porate  name,  different  from  that  proposed  by  the  applicants 
company.       ii"  the  proposed  name  is  objectionable.     2  E.  VII.,  c.  15,  s.  9. 
See  the  notes  under  section  21. 


Notice  to  be 
published. 


Existing 
companies 
may   be  in- 
corporated. 


li]ffect  of 

letters 

patent 


Names  of 
sharehold- 
ers. 

Effect  of 
letters 
patent. 


Scope   of 

letters 

patent 


First 
directors. 


13.  Notice  of  the  granting  of  the  letters  patent  shall 
be  forthwith  given  by  the  Secretary  of  State  of  Canada 
by  one  insertion  in  the  Canada  Gazette,  in  the  form  C  in 
the  Schedule  to  this  Act;  and  thereupon,  from  the  date  of  the 
letters  patent,  the  persons  therein  named,  and  such  persons  as 
have  become  subscribers  to  the  memorandum  of  agreement  or 
who  thereafter  become  shareholders  in  the  company,  and  their 
successors,  shall  be  a  body  corporate  and  politic,  by  the  name 
mentioned  in  the  letters  patent.    7-8  Geo.  V.  c.  25,  s.  5. 

As  to  shareholders,  see  the  note  to  ss.  38  ff. 

As  to  Existing  Companies. 

14.  Any  company  heretofore  incorporated  for  any  purpose 
or  object  for  which  letters  patent  may  be  issued  under  this  Part, 
whether  under  a  special  or  a  general  Act,  and  now  being  a  sub- 
sisting and  valid  corporation,  may  apply  for  letters  patent  to 
carry  on  its  business  under  this  Part,  and  the  Secretary  of 
State,  with  the  approval  of  the  Governor  in  Council,  may  direct 
the  issue  of  letters  patent  incorporating  the  shareholders  of  the 
said  company  as  a  company  under  this  Part. 

2.  Upon  the  issuing  of  such  letters  patent  all  the  rights, 
property  and  obligations  of  the  former  company  shall  be  and 
become  transferred  to  the  new  company,  and  all  proceedings 
may  be  continued  or  commenced  by  or  against  the  new  com- 
pany that  might  have  been  continued  or  commenced  by  or 
against  the  old  company. 

3.  It  shall  not  be  necessary  in  any  such  letters  patent  to  set 
out  the  names  of  the  shareholders. 

4.  After  the  issue  of  such  letters  patent  the  company  shall  be 
governed  in  all  respects  by  the  provisions  of  this  Part,  except 
that  the  liability  of  the  shareholders  to  creditors  of  the  old 
company  shall  remain  as  at  the  time  of  the  issue  of  the  letters 
patent.     2  E.  VII.,  q.  15,  s.  11. 

15.  If  a  subsisting  company  applies  for  the  issue  of  letters 
patent  under  this  Part,  the  Secretary  of  State  may,  by  the 
letters  patent,  extend  the  powers  of  the  company  to  such  other 
objects  for  which  letters  patent  may  be  issued  under  this  Part 
as  the  applicant  desires,  and  as  the  Secretary  of  State  thinks 
fit  to  include  in  the  letters  patent.     2  E.  VII.,  c.  15,  s.  12. 

16.  The  Secretary  of  State  may  in  any  letters  patent  issued 
under  this  Part  to  any  subsisting  company  name  the  first 
directors  of  the  new  company,  and  the  letters  patent  may  be 
issued  to  the  new  company  by  the  name  of  the  old  company  or 
by  another  name.     2  E.  VII.,  c.  15,  s.  12. 
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17.  Any  compnny  incorporated  under  any  general  or  ipecUl    gtat  17. 


Act  of  any  of  tlie  provincea  of  Canada,  and  any  company  duly  v~ 
incorporated  under  the  laws  of  the  United  Kiuf^doro  or  of  any  Jimp!lnl« 
forf>i)^  country  for  ony  of  tliu  purftoKCfi  or  objects  for  wliicli  iiironH*nit«l 
letten  pHtont  may  be  issuc<l  under  this  Part,  and  being  at  the  {'j[  ^^  "^ 
time  of  the  application  a  subsisting  and  valid  corporation,  may  nTrd  itii<u>r 
apply  for  lcttor«  patent  under  this  Part,  and  the  Secretary  of  "•'■  **'"^' 
State,  upon  receiving  satinfactory  evidence  that  the  Act  of  in- 
corporation or  charter  of  the  company  so  applying  is  valid  and 
subsisting  and  that  no  public  or  private  interest  will  lie  pre- 
judiccil,  may  issue  lettorx  patent  incorporating'  the  shareholdera 
of  tlie  company  so  applying  as  a  company  under  this  Part, 
limiting,   if  necessary,   the   powers  of   the  company   to   such 
purpojk'n  or  objects  as  might  have  been  granted  had  the  share- 
holders applie<l  in  the  first  instance  to  the  Secretary  of  State 
for  letterx  patent  under  this  Part,  and  thereujK)ii  all  the  rights, 
pro|>erty  and  obligations  of  tlie  former  company  shall  be  and 
become  transferred  to  the  new  company,  and  all  proceedings 
may  be  eontinued  or  commenced  by  or  against  the  new  company  cl^tSnti**** 
that  might  have  been  continued  or  commenced  by  or  against 
the  old  company. 

2.  It  shall  not  be  necessary  in  any  such  letters  patent  to  set  Nauie  »r 
out  tlie  names  of  the  shareholders.  Klisrehuldenu 

3.  After  the  issue  of  such  letters  patent  the  company  shall  be  KffiHH  «»f 
governed  in  all  respects  by  the  provisions  of  this  Part,  except  ••'"*'• 
that  the  liability  of  the  shareholders  to  creditors  of  the  old  com-  ^*' 
panv  shall  remain  as  at  the  time  of  the  is.sue  of  the  letters  putcnt. 

2  E*.  VII.,  c.  15,  8.  13. 

18.  Every   company    desirous   of   obtaining   letters   patent  prooMHiiDsi 
under  the  last  prece<ling  section  shall  first  file  in  the  office  of  <■«»•  iacor- 
the  SecreUry  of  SUte  of  Canada  a  certified  copy  of  the  charter  l^^^H'!^  "' 
or  Act  incorporating  the  company,  and  shall  also  designate  the  i^mpani***. 
place  in  Canada  where  its  principal  office  will  be  situated  and 

tlie  name  of  the  agent  or  manager  in  Canada  authorized  to  re- 
present the  company  and  to  accept  process  in  all  suits  and  pro- 
ceedings against  the  company  for  any  liabilities  incurred  by  the 
company  therein.    2  E.  VII.,  c.  15,  a.  13. 

19.  Ever)'  such  company  to  which  such  letters  patent  have  r.  turn  t.» 
been  granted,  when  so  required,  shall  make  a  return  to  the  >«'«>'•«»»■ 
Secretary  of  State  of  the  names  of  ita  shareholders,  the  amount 

of  its  paid-up  capital  and  the  value  of  ita  real  and  personal 
eotate  held  in  Canada,  and,  in  default  of  making  the  siaid  returti 
witliin  three  months,  the  letters  patent  may  be  cancelled,  t 
E.  VII.,  c.  15,  s.  13. 

SO.  Notice  of  the  issue  of  such  lettera  patent  shall  be  pub-  Publkntioii 
lished  in  the  Canada  Oaxette.    2  E.  VII.,  c.  15,  s.  13.  »»'  ^^' 
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Sees.  14-20.  The  above  sections  provide  machinery  whereby  ex- 
isting  companies  may  be  brought  under  the  provisions 
of  this  act.  As  regards  companies  incorporated  under 
provincial  charters  it  is  to  be  noted  that  section  17 
does  not  purport  to  authorize  the  Secretary  of  State  to 
grant  rights  and  powers  to  existing  companies  which 
enlarge  their  existence  and  capacity,  which  would  be 
ultra  vires,  Bonanza  Creek  Gold  Mining  Co.  v.  The 
King  (1916)  1  A.  C.  566;  Atts.-Gen.  for  Ontario,  dc.  v. 
Att.-Gen.  for  Canada  (1916)  1  A.  C.  598.  What  appar- 
ently is  contemplated  is  the  incorporation  of  a  new 
company  under  a  Dominion  charter,  to  w^hich  new  com- 
pany are  transferred  the  rights  and  obligations  of  the 
old  company.  For  an  example  of  a  provincial  company 
brought  under  the  jurisdiction  of  the  Dominion,  see 
Novell  V.  Canada  Southern  Ry.  (1883-4)  9  A.  R.  310.  In 
practice  these  sections  are  never  made  use  of.  If  it  is 
desired  to  turn  a  provincial  company  into  a  Dominion 
company  the  most  convenient  method  is  to  incorporate 
a  new  Dominion  company  to  which  the  assets  of  the 
provincial  company  may  be  sold.  The  provincial  com- 
pany is  then  wound  up  and  its  shareholders  receive 
shares  in  the  new  company.  Where  a  foreign  company, 
e.g.,  an  American  company  desires  to  carry  on  its 
operations  tliroughout  the  Dominion  of  Canada  under 
a  Dominion  charter  the  practice  is  to  have  a  subsidiary 
company  with  a  small  capitalization  incorporated 
under  the  Dominion  Act,  which  has  for  its  officers  and 
directors  nominees  of  the  parent  company,  the  corpor- 
ate existence  of  which  is  not  affected. 

Where  a  provincial  company  was  re-incorporated 
under  a  private  Act  of  the  Dominion  Parliament  it  was 
held  on  the  construction  of  the  Act  that  the  sharehold- 
ers of  the  old  company  did  not  become  shareholders  of 
the  new  company  in  the  absence  of  allotment  to  them  of 
shares  in  the  latter :  Re  Dominion  Trust  Co.  and  Allen 
(1917)  37D.L.  R.  251. 


Change  of  Name. 

Minister  21.  If  it  is  made  to  appear  to  the  satisfaction  of  the  Seore- 

may  change  tary  of  State  that  the  name  of  a  company,  given  by  original  or 
suppkmen-  supplementary  letters  patent  issued  under  this  Part,  is  the  same 
tary  letters,  as  the  name  af  an  existing  incorporated  or  unincorporated  com- 
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pany,  or  to  simiUr  Uiereto  m  to  be  H«ble  to  be  eonfbonded    leet  tl. 

th«revith,  the  Secretary  of  State  may  direct  Uie  iania  of  supple- 

mentary  letters  patent,  reciting  the  former  letteni  and  chanf^ng 
th«  name  of  the  company  to  some  other  name  which  shall  be 
■et  forth  in  the  Miipplciiicntarv  lettcm  patent.  2  R.  VII.,  c  15, 
•.14. 

tt.  When  a  company  is  dettroua  of  adopting  another  name,  <'ompMiy 
the  Secretary  of  State,  upon  bein;;^  satiMfled  that  the  change  «■>  ***j'" 
dedred  is  not  for  any  improper  purpose,  may  direct  the  issue  of  Mm!^* 
suppi  :iY  letters  patent,  reciting  the  former  letters  patent 

and  4  the  name  of  tlic  company  to  some  other  name, 

which  slmll  be  set  forth  in  the  supplementary  letters  latent 
«  E.  VII.,  c.  16,  s.  15. 

S3.  No  alteration  of  name  under  the  two  sections  last  pre-  rhunre  nut 
ceding  shall  affect  the  rights  or  obligations  of  the  company ;  and  *?  •lT*<'t 
all  procee<li!ij;i«  may  be  continuetl  or  commenced  by  or  against  oblUation* 
tlie  company  under  its  new  name  that  might  have  been  continued 
or  commencc<I  by  or  against  the  company  under  its  former 
name.     2  E.  VII.,  c.  15,  s.  16. 

The  iinmo  of  the  company  i8  also  referred  to  in  the 
following  sections  of  the  Act: — 

7  (1)  (a)  (Application  to  set  out  proposed  name 
which  must  be  unobjectionable);  s.  12  (The  Minister 
may  jdve  a  name  difT»*rent  from  that  proposed  if 
objectionable);  s.  16  (where  existing  company  is  re- 
incorporate<I  name  of  ohl  company  or  a  new  name  may 
be  given);  s.  33  (iianu*  followed  by  word  "limited" 
must  be  used  in  certain  cases  and  affixed  outside  of 
chief  office) ;  s.  100  (mention  of  name  in  legal  proceed- 
ings sufficient  without  setting  forth  mode  of  incorpora- 
tion); 8.  114  (penalty  for  neglect  to  keep  printed  or 
affixed  name  of  company  and  word  "limited*');  s.  115 
(penalty  for  failure  to  keep  name  of  company  followed 
by  word  "limited"  on  seal,  notice,  bill  or  note,  bill  of 
parcels,  invoice  or  receipt). 

The  name  of  a  company  must  be  free  from  objec-  to  b*  frw 
tion  and  the  petition  for  incorporation  should  state  iJSltioti. 
that  the  proposed  name  is  not  that  of  any  other  exist- 
ing company  or  partnership.  Tlu*  consent  of  the 
Minister  to  the  adoption  of  tlie  name  selected  may  also 
Ik?  withheld  on  the  ground  that  the  words  "Htiyal," 
**Imperial,"  "Empire,'*  etc.,  are  included,  if  the  effect 
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Sees.  21-23.  of  such  inclusion  is  to  indicate  that  the  company  is 
connected  with  the  Government.  This  point  is  covered 
by  dispatches  from  the  Colonial  Office  dated  8th  De- 
cember, 1899,  27th  May,  1908,  and  19th  February,  1909. 
Likewise  the  addition  of  ''Canadian"  and  "Dominion" 
would  be  objectionable  on  the  same  grounds. 

It  is  sufficiently  clear  from  what  has  been  said  above 
that  it  is  highly  desirable  to  make  enquiry  at  the  office 
of  the  Secretary  of  State  whether  the  proposed  name 
will  be  allowed,  and  it  will  be  found  to  be  a  convenient 
practice  to  do  this  before  the  documents  leading  to  in- 
corporation are  executed.  If  the  Secretary  of  State 
finds  the  proposed  name  objectionable  Section  12  of  the 
Act  authorizes  him  to  give  the  company  a  different 
name  from  the  one  asked  for. 

There  is  nothing  to  prevent  an  existing  company 
from  opposing  before  the  Secretary  of  State  the  incor- 
poration of  a  new  company  with  an  objectionable  name 
before  the  letters  patent  are  issued.  This  was  done  in 
the  case  of  the  application  for  the  incorporation  of  a 
company  with  the  name  *'Linde  Canadian  Refrigera- 
tion Company,  Limited."  The  name  was  objected 
to  on  the  ground  of  similarity  with  the  name  ''The 
Linde  British  Refrigeration  Company,  Limited."  The 
objection  was  not  upheld,  the  name  not  being  deemed 
sufficiently  similar  to  deceive.  After  incorporation  the 
company's  name  may  be  changed: 

Change  (a)  By  the  Secretary  of  State. 

incorport-  (b)  At  the  instance  of  the  company. 

(c)  At  the  instance  of  persons  prejudicially  af- 
fected. 

The  incorporation  of  a  company  with  a  certain 
name  does  not  of  itself  entitle  the  company  to  use  that 
name  if  objection  is  subsequently  made.  Section  21  of 
the  Act  provides  machinery  by  which  after  incorpora- 
tion objection  can  be  made  to  the  corporate  name  be- 
fore the  Secretary  of  State  on  the  ground  of  its  being 
so  similar  to  that  of  some  existing  incorporated  or  un- 
incorporated company  as  to  lead  to  confusion. 

For  the  meaning  of  the  term  "unincorporated  com- 
pany" see  In  Re  Russell  Literary  and  Scientific  Asso- 
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datum;  Figgim  v.  Baghino  (1898)  2  Cli.  72;  In  /?p8Mt.tl-23 
Jotkf«;  Chggy.  EUisou  (1898)  2  Cli.  83. 

The  topic  may  convcuipntly  bo  (liscussed  under  the 
following  headings : — 

(1)  By  whom  objection  may  be  made. 

(2)  What  eonipanios  are  subject  to  this  section. 

(3)  Forum  and  procedure. 

(4)  The  grounds  on  which  objection  will  be  sus- 
taineii. 

Dealing  with  these  in  order,  as  to  (1)  the  objection  wh«  m«.« 
must  be  ma<Ie  on  belialf  of  an  existing  incorporated  or"**^*** 
unincorporated  company.  An  individual,  and  doubt- 
less a  partnership,  or  a  group  of  individuals  not 
falling  within  the  defmitions  of  an  unincorporated  com- 
pany have  no  locus  standi  under  this  section  whatever 
their  rights  may  be  at'common  law,  cf.  Canadian  Na- 
tional Investors,  Limited  v.  Canadian  Xational  Estates 
(1911-12)  1  W.  W.  R.  87.  The  company  seeking  to 
protect' its  right  to  its  name  need  not  be  a  Dominion 
company.  It  has  been  held  in  England  that  a  foreigrn 
trader  who  has  no  local  agency  but  whose  goods  are 
marketed  in  England  is  entitled  to  re^jtrain  a  piracy  of 
his  trade  name:  Panhard  et  Lrrassor  v.  Panhard 
Levassor  Motor  Co.,  Limited  (1901)  2  Ch.  513.  ' 

(2)  The  Act  applies  only  to  companies  incorpor-  Appiic«u»» 
ated  under  it  and  the  provisions  of  Section  21  cannot  **'  •«**•••• 
be  relied  on  where  the  company  whose  name  is  objected 

to  is  not  a  Dominion  company.  The  objection  to  simi- 
larity of  names  does  not  apply  where  a  company  is 
alH)ut  to  be  wound  up  and  the  new  company  shows  that 
the  company  whose  name  is  to  be  used  consents  to  such 
use. 

(3)  The  forum  provided  by  this  section  is  the  Secre-  Forum  «•< 
tary  of  State.    No  special  procedure  is  indicateil  and  in  »»"'«**■'* 
practice  complaint  is  usually  made  by  letters  to  the  De- 
partment at  OtUiwa,  which  conininnieates  the  objection 

to  the  delinquent  company.  If  the  facts  are  clear  and 
no  answer  is  made  to  the  objection  the  Secretary  of 
State  acts  thereon  without  further  formality.  If  the 
facts  are  disputed  an  opportunity  is  given  for  a  hear- 
ing before  the  Minister.  The  question  so  determined 
by  him  would  doubtless  be  res  judicata  as  between  the 
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Sees.  21-23.  parties,  but  probably  not  as  to  others.  The  opinion 
of  the  registrar  as  to  similarity  is  not  conclusive  on  the 
Court  under  the  Investment  and  Loan  Societies  Act, 
Statutes  of  British  Columbia,  1898,  c.  7,  s.  2,  B.  C.  Per- 
manent V.  Wooton  (1899)  6  B.  C.  R.  382. 

The  question  arises  whether  an  objection  to  the 
name  of  a  Dominion  company  is  a  matter  for  the  Secre- 
tary of  State  alone  to  deal  with  so  that  the  jurisdiction 
of  the  courts  is  excluded,  on  the  principle  that  letters 
pajtent  having  been  granted  by  the  Crown  conferring 
a  particular  name  on  a  company  such  name  is  an  irre- 
vocable, franchise,  the  enjoyment  of  which  is  not  open 
.  to  question  in  the  courts :  Travellers  v.  Travellers 
(1911)  20  Que.  K.  B.  437.  In  England  the  procedure  is 
to  apply  to  the  Court  for  an  injunction  and  in  practice 
this  is  the  course  pursued  in  Canada.  See  Canadian 
National  Investors,  Limited  v.  Canadian  National 
Estntes  (1911-12)  1  W.  W.  E.  87,  where  the  registrar 
had  permitted  the  registration  of  a  company  with  a 
name  so  similar  to  that  of  a  company  previously  incor- 
porated as  to  be  calculated  to  deceive,  and  the  company 
subsequently  incorporated  was  restrained  from  carry- 
ing on  such  business.  As  the  provisions  of  the  British 
Columbia  Companies  Act  (1910)  c.  7, s.  18(1)  (2)  under 
which  the  above  case'  was  decided  were  somewhat  dif- 
ferent from  those  of  this  section,  the  case  does  not  dis- 
pose of  the  question.  See  also  John  Palmer  Co.  v. 
Palmer-McLellan  SJioe-Pack  Co.  (1917)  37  D.  L.  R. 
201,  228. 
Grounds  of  (4)  The  grounds  on  which  an  objection  will  be  sus- 

o  jection.  Gained  are  clearly  defined  in  the  numerous  English 
cases  on  the  subject. 

Doubtless  the  Minister  in  dealing  with  any  specific 
case  would  be  guided  by  these  principles  and  they  are 
of  course  applicable  where  a  remedy  is  sought  in  the 
Courts.  The  Secretary  of  State  has  held  that  the 
names  ''Linde  Canadian  Refrigeration  Company, 
Limited,"  and  *'Linde  British  Refrigeration  Com- 
pany, Limited"  were  not  so  similar  as  to  deceive.  On 
the  other  hand  where  a  company  called ''British  Cana- 
dian Canners,  Limited, ' '  was  using  in  its  trade  mark 
''Canadian  Canners,"  the  Secretary  of  State  granted 
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the  application  of  the  Dominion  CiinniTM,  LiniitcHj,  for  Sms.  tl-tt. 
!!)••  changing  of  tlie  name  of  the  former  compuny.    In  " 
1    ng  Mo  tliv  Minister  relied  on  KngliHh  oa«eH  cited  in 
the  argument 

The  principle  on  which  the  oourta  will  act  to  re- 
strain the  use  of  a  name  is  the  same  as  tliat  which  pro- 
tects persons  in  tlie  use  of  trade  marks,  i,e.,  one  trader 
is  not  permitted  to  represent  his  undertaking  or  his 
goods  to  be  the  undertaking  or  goods  of  his  eomitetitor : 
Boston  Rubber  Co,  ▼.  Boston  Rubber  Co.  of  Montreal 
(1902)  32  S.  C.  R.  315;  Soven-en  MiU,  dc,  Co.  v.  Simcoe 
MiU,iic.,  Co.  (1904)  3  O.  W.  R.  G81.  Fraud  need  not  be 
sliown :  North  Cheshire  and  Manchester  Brewery  Co.  v. 
Manchester  Brewery  Co.  (1899)  A.  C.  83.  Similarity  of 
business  as  well  as  similarity  of  name  and  the  fact  that 
both  businesses  are  carried  on  in  the  same  locality  is  an 
important  feature.  Merchant  Banking  Company  of 
London  v.  The  Merchants  Joint  Stock  Bank  (1878)  9 
Ch.  D.  560. 

In  addition  to  similarity  of  name  there  must  be 
likelihood  of  confusion,  and  it  is  usually  necessary  to 
show  that  such  confusion  has  arisen  to  the  damage  of 
the  plaintiff  company.  See  Laing  Packing  and  Provi- 
sions Co.  V.  Laing  (1904)  Q.  B.  25  S.  C.  344,  followed  in 
Lamontagne  v.  Uirard  (1911),  g.  R.  39  S.  C.  179. 

See  also  General  Reversionary  Investment  v.  Gen- 
eral Reversionary  Co.  (1898)  1  Megone  65.  In  Canada 
Permanent  v.  British  Columbia  Permanent  (1899)  6 
B.  0.  B.  377  **Briti8h  Columbia  Loan  and  Savings  Oo.'* 
was  held  not  to  be  so  similar  to  ''Canada  Permanent 
Loan  and  Savings  Co."  as  to  be  calculated  to  deceive 
the  public. 

In  some  cases  the  right  to  use  an  existing  trade  name 
may  be  acquired,  as  for  example  where  the  good  will  of 
an  existing  business  is  purchased  iCaiiar/a  Paint  v. 
William  Johnson  d-  Sons  ( 1893)  Q.  R.  4  S.  C.  253.  See 
Montreal  Lithographing  Co.  v.  Sabiston  (1899)  A.  C. 
610,  at  p.  613,  also  Kingston  Miller  v.  Thomas  Kingston 
d  Co.  (1912)  1  Ch.  575,  at  p.  581,  and  Rose  v.  McLean 
Publishing  Co.  (1897)  24  A.  R  240;  Boston  Rubber 
Shoe  Co.  V.  Boston  Rubber  Co.  of  Montreal  (1902)  32 
S.  C.H.3\b;  Re  ElkingtoH  d  Co.  (1908)  U  Can.  Kx.  Ct. 


62  DOMINION   COMPANIES  ACT. 

Sees.  81-23.  Rep.  2'93;  Standard  Ideal  v.  Standard  Mfg.  Co.  (1911) 

A.  C.  78. 

Where  a  particular  name  has  been  given  to  a  Do- 
minion company,  an  interim  injunction  was  granted  to 
restrain  a  provincial  company  subsequently  incorpor- 
ated from  operating  under  the  same  name :  Semi  Ready 
V.  Semi  Ready  (1910)  15  B.  C.  E.  301. 

In  Travellers  v.  Travellers  (1911)  20  K.-  B.  Que. 
437,  the  plaintiff  company,  an  American  corpora- 
tion, brought  an  action  to  restrain  the  defendant 
from  continuing  to  use  the  name  under  which  it 
had  been  incorporated  on  the  ground  that  it  was 
calculated  to  deceive  and  did  in  fact  deceive  the 
public  The  defendant  company  had  been  incor- 
porated by  special  act  of  the  Dominion  Parliament. 
It  was  held  that  as  the  Dominion  Parliament  had 
conferred  the  name  upon  the  company  it  was  not 
open  to  the  courts  to  interfere  with  the  use  of  such 
name  as  such  interference  would  amount  to  a  denial  of 
the  right  of  the  Dominion  company  to  existence  and  the 
exercise  of  the  rights  and  powers  conferred  on  it  by 
Parliament.  Lavergne,  J.,  delivering  the  judgment  of 
the  Court,  pointed  out  at  p.  441  that  the  case  was  one  of 
a  company  incorporated  by  Act  of  Parliament,  not  by 
letters  patent.  Qumre,  whether  the  same  rules  would 
apply  in  the  latter  case,  and  see  the  dissenting  judg- 
ment of  Cross,  J.  The  use  of  the  name  given  to  a  com- 
pany by  the  letters  patent  will  not  be  restrained  be- 
cause it  resembles  in  part  the  name  of  another  com- 
pany whose  incorporation  is  earlier  in  date:  John 
Palmer  Co.  v.  Palmer  McLellan  Shoe  Pack  Co.  (1917) 
37  D.  L.  R.  201. 

See  further  on  the  question  of  the  right  to  exclu- 
sive use  of  the  corporate  name  the  following  cases: 
Croft  V.  Day  (1845)  7  Beav.  84;  Hendriks  v.  Montagu 
(1881)  17  Ch.  D.  638;  Colonial  Life  v.  Home  and  Colo- 
nial (1864)  33  Beav.  548;  Tussaud  v.  Tussaud  (1890) 
44  Ch.  D.  678;  Saunders  v.  Sun  Life  [1894]  1  Ch.  537; 
North  Cheshire  v.  Manchester  [1899]  A.  C.  83. 

Fees  and  Forms. 

Tariff  by  24.  The  Governor  in  Council  may  establish,  alter  and  regu- 

Ooundh''  "  late  the  tariff  of  fees  to  be  paid  on  application  for  any  letters 
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rtupplemenurj  letten  patent  under  Uum  i'art,  on  uling    Stet.  14. 

inmt.  on  any  oertiflcate  iafuad  under  this  Act,  on 

•  turn  under  thi«  Act  and  on  th«  nutking  of  any 

n.-^  of  t)ie  Department  of  the  Secretary  of  State 

•f  Canatl  oni;  a  company.       The  amount  of  any  fee 

inav  )h-  \aurii  iiciording  to  the  nature  of  the  company, 
tlic  ujiiMuut  of  tho  capitnl  Htock,  or  oUier  particulart,  aa  the 
(ju^tTiior  ill  t  uuii  lit.     T-H  (ill),  v.  c.  '^i't,  $.  6. 

2.  No  steps  sh  t  ikcn  in  the  Department  of  the  Secre-  Muat  b* 

tary  of  State  towards  the  issue  of  any  letters  patent  or  supple-  P"'''  '»''"»^- 
mentary  letters  patent  under  this  Par^  until  after  all  fees  tliere-  uJcumT 
or  arc  dulv  paid.    2  E.  VII.,  c.  15,  as.  13  and  17. 

The  following  tariff  of  fees,  under  the  provisions  of 
Section  24  of  the  Companies  Act,  as  aniunded  by  Sec- 
tion 6  of  the  Companies  Act  Amendment  Act,  1917,  has 
been  establiKhed  by  C)rder-in-(\)uncil,  P.C.  14,  of  Janu- 
ary 12,  1918: 

Letters  Patent  and  Supplementary  Letters  Patent. 

Wlien  the  proposed  capital  of  the  company  is 

$50,000  or  less $  100.00 

When    the    proposed   capital    is   more    than 

$50,000  and  not  more  than  $200,000 100.00 

and  $1.00  for  each  $1,000  or  fractional  part 
thereof  in  excess  of  $50,000. 

When  tlie  proposed  capital  i.s  more  than  $200,- 

000,  and  not  more  than  $500,000 250.00 

and  fifty  centa  for  each  $1,000  or  fractional 
part  thereof  in  excess  of  $200,000. 

When  the  proposed  capital  is  more  than  $500,- 

000 400.00 

and  twenty  cents  for  every  additional  $1,000 
or  fractional  part  thereof. 

FV)r  letters  patent  to  any  company  under  Sec. 
7A  added  to  the  Companies  Act  by  Sec.  4 
of  the  Companies  Act  Amendment  Act, 
1917  (other  than  a  company  incorporated 
for  charitable  purposes  only) : 100.00 

For  letters  patent  to  any  company  incorpor- 
ated for  charitable  purposes  only  (other 
than  a  war  charity  when  there  shall  be  no 
fee) 25.00 
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Sect.  24.    For  letters  patent  to  a  company  under  Sec.  7B 
^^  added  to  the  Companies  Act  by  Sec.  4  of 

the  Companies  Act  Amendment  Act,  1917, 
when  no  amount  at  which  shares  may  be 
sold  is  set  out  in  the  letters  patent,  then 
the  amount  of  each  share  shall  be  fixed  at 
$100.00  and  the  fee  payable  shall  be  ac- 
cording to  the  foregoing  tariff  upon  the 
capital  stock  calculated  on  the  total 
amount  of  such  shares  either  at  the  price 
set  forth  in  the  letters  patent  or  at  the 
fixed  sum  of  $100.00  as  the  case  may  be. 

For  supplementary  letters  patent  increasing 
the  capital  of  a  company,  the  fee  to  be  ac- 
cording to  the  foregoing  tariff  but  on  the 
increase  only,  that  is,  the  fee  to  be  the 
same  as .  for  the  incorporation  of  a  com- 
pany with  capital  equal  to  the  increase. 

For   supplementary  letters   patent  changing 

the  name  of  a  company $50.00 

For  supplementary  letters  patent  for  other 

purposes 100 .  00 

The  tariff  of  fees  under  the  provisions  of  Sec. 
272  of  The  Companies  Act  for  licenses  to 
foreign  companies  to  mine,  shall  be  the 
same  as  for  the  incorporation  of  com- 
panies with  the  same  authorized  capital. 


For  Filing  Returns. 

For  filing  returns  under  Section  106  of  The 
Companies  Act  as  amended  by  Section  13 
of  The  Companies  Act  Amendment  Act, 
1917,  the  fee  payable  upon  each  return 
shall  be  as  follows : — 

When  the   capital   stock   of   the   company  is 

$200,000  or  less $  5.00 

When  the  capital  stock  of  the  company  is  more 

than  $200,000  but  not  more  than  $500,000.      10.00 

When  the  capital  stock  of  the  company  is  more 
than  $500,000  but  not  more  than  $1,000,- 
000 25.00 
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When  thu  capital  stock  \b  more  than  $1,000,000    $25.00   SMt  M. 

and  $1.00  on  fuch  $1,000,000  in  excess  of  

the  first  million  but  not  exceeding  $50.00 
in  all. 

For  filing  return  from  a  company  having 
shares  without  nominal  or  par  value  the 
fee  payable  shall  be  calculated  upon  the 
capitalization  of  such  company  shown  in 
such  return. 

For  filing  return  from  a  company  incorporated 
for  charitable  purposes  (other  than  a  war 
charity  when  there  shall  be  no  fee) 1.00 

For  tiling  return  from  any  company  incor- 
porated under  sec.  7 A,  added  to  the  Com- 
panies Act  by  Sec.  4  of  the  Companies 
Act  Amendment  Act,  1917  (other  than  a 
company  incorporated  for  charitable  pur- 
poses only) 2.00 

Certificates  of  Registration,  Etc. 

For  each  certificate  of  registration  or  deposit 
of  any  prospectus,  notice  or  agreement  or 
otlier  such  document  filed  for  that  purpose 
under  the  provisions  of  the  Companies 
Act  or  the  Companies  Act  Amendment 
Act,  1917  $  1.50 

85.  The  Governor  in  Ck)ancil  may  prescribe  the  forma  of  Form*  to  b* 
proceedings  and  registration  in  respect  to  letters  patent  and  pfMcribcd  bj 
supplementary  letters  patent  issued  under  this  Part,  and  in  I'oHiiiK'^  '** 
respect  to  all  other  matters  requisite  for  carrying  out  the  objects 

of  this  Part.     2  E.  VII.,  c.  15,  s.  17. 

The  only  forms  of  which  the  writers  are  awart* 
which  have  been  prescribed  by  order-in-council  are  the 
forms  of  return  under  s.  lOG  and  forms  of  certificates 
to  be  g^ven  by  the  Department  under  s.  G9A. 

Commencement  of  Baiineis. 

86.  The  company  shall  not  commence  its  operations  or  incur  t^o  p»r 
any  liability  before  ten  per  centum  of  its  authorized  capital  haa  «-^nt.  of 
been  subscribed  and  paid  for.    8  E.  VII.,  c.  15,  s.  18.  '^f^^  *•  ^ 

DJC.A. — tt 
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Sect.  26.  This   section   does  not  apply   to   companies   with 

shares  of  no  par  value. 

The  effect  of  the  corresponding  section  in  the  Mani- 
toba Joint  Stock  Companies  Act,  R.  S.  M.  (1902)  c.  30, 
s.  22,  was  considered  in  Muldoivan  v.  German  Canadian 
Land  Co.  (1909)  19  Man.  L.  R.  667.  That  section  ^vas 
identical  with  s.  26  and  the  Manitoba  Act  only  differed 
in  that  unlike  the  Dominion  Act  it  imposed  no  penalty 
on  the  directors  of  the  company  for  a  violation  of  its 
provisions.  The  requirement  was  held  to  be  directory  I 
and  not  mandatory  so  far  as  it  concerned  dealings  with  1 
strangers  unaware  that  it  had  not  been  complied  with,  j 
Cameron,  J.,  at  p.  674,  in  considering  this  section  of  the 
Dominion  Act,  referred  to  section  86  which  imposes  a 
penalty  on  every  director  authorizing  the  incurring  of 
liability  by  the  company  before-  10  per  cent,  of  the 
capital  has  been  subscribed  and  paid  for.  He  observed, 
**  obviously  under  this  act  a  contract  entered  into  be- 
fore the  commencement  of  operations  is  authorized,  is 
not  nullified.  The  directors  are  made  severally  liable 
with  the  company  upon  it. " 

It  was  furthermore  held  that  tbe  objection  that  the 
section  had  not  been  complied  with  could  have  been 
taken  by  the  Crown  alone.  As  to  forfeiture  of  charter 
by  the  Crown,  see  note  to  s.  27.  Apparently  a  share- 
holder could  not  restrain  the  company  from  commenc- 
ing business  on  the  ground  of  non-compliance  with  the 
section. 

As  to  the  rules  applicable  for  the  interpretation  of 
a  statute  where  its  prescriptions  relate  to  the  perform- 
ance of  a  public  duty,  see  Maxwell  on  Statutes,  ed.  5, 
p.  608. 

In  the  Muldoivan  Case,  Pierce  v.  Jersey  Water- 
worlxs,  L.  R.  5  Ex.  209,  was  distinguished  and  the  doc- 
trine of  Lord  Hatherly  in  Mahony  v.  East  Holyford 
(187.5)  L.  R.  7  H.  L.  809,  at  p.  894  relied  on.  ''No  per- 
son dealing  with  them  (the  persons  conducting  the 
affairs  of  the  company)  has  a  right  to  suppose  that  has 
been  done  or  can  be  done  that  is  not  permitted  by  the 
Articles  of  Association  of  the  Company. ' '  Cameron,  J., 
at  pp.  675-676,  said  ''Parties  dealing  with  the  company 
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Tuav  pr<'<tiiiio  thnt  its  iutornal  nmnaKcmont  18  rej^lar:  ftet  M. 
Un'ffui  Ihilush  limik  V.  Turquand,  G  E.  &  B.  327.  The 
authoritieH  ami  Uie  reasoning  applicable  to  a  dc  facto 
agent  or  officer  of  a  eor|K)ratiou  are,  to  my  mind, 
equally  applicable  to  the  ntock  Bubttcription  and  pay- 
iiu'iit  requintl  by  Section  22f.*' 

See  also  French  Gas  Saving  Company  v.  Desharata 
Advertising  Agency  (1912)  1  I).  L.  K.  136,  where  the 
directors  of  the  company  were  held  jointly  and  sever- 
ally liable  with  the  company  for  the  payment  of  liabili- 
ties arising  from  the  commencement  of  business  bctfore 
10  per  cent,  of  the  authorized  capital  had  been  sub- 
scribed and  paul  for  under  the  provisions  similar  to 
this  section  of  the  Dominion  Act  contained  in  R.  S.  (^. 
(1909)  Art.  6019. 

There  is  nothing  in  the  Act  requiring  payment  for 
ten  per  cent,  of  the  authorized  capital  to  be  made  in 
cash,  and  doubtless  any  consideration  which  would 
enpport  a  pica  of  payment  would  be  sufficient;  see 
Larocque  v.  Beauchemin  (1897)  A.  C.  358. 

The  restriction  contained  in  s.  87  of  the  Companies 
(Consolidation)  Act, IIMJS, on  the  fommciimin'iitof  busi- 
ness is  of  a  different  nature  to  that  contained  in  this 
section.  Under  the  Imperial  Act  the  fact  that  the  com- 
pany is  entitled  to  commence  business  is  evidence<l  by 
certiticate  given  by  the  Registrar  of  Companies  and  the 
section  expressly  provides  that  any  Contract  made  by  a 
c*»mpany  before  the  date  at  which  it  is  entitled  to  com- 
mence business  shall  be  provisional  only.  Accordingly 
cases  decided  under  s.  87  of  the  Imperial  Act  are  not 
applicable  to  this  section. 

That  a  c<jmpany  regularly  formed  began  business 
before  it  was  legally  entitled  to  do  so  is  no  answer  to  a 
claim  to  put  a  shareholder  on  the  list  of  coutributories : 
Re  Western  Canadian  Fire  Insurance  Company; 
Craig's  Case  (1914)  19  D.  L.  R.  170.  Nor  did  the  fact 
that  a  bank,  incorporated  by  private  Aot  pursuant  to 
the  Bank  Act  R.  S.  C.  (liHMi)  c.  29,  never  reaclieil  tlie 
stage  where  it  would  become  entitled  to  obtain  a  certifi- 
cate to  commence  business,  prevent  the  provisional 
directors  from  allotting  shares  to  8ubscrib<»rs:  Re  Mon- 
arch Rank  of  Canada  (1914)  32  O.  L.  R.  207. 
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Sect.  27.  Forfeiture  of  Charter. 


iTorfeiture  27.  In  case  of  non-user  by  the  company  of  its  charter  for 

forf/onMjser  ^^^^^e  consecutive  years  or  in  case  the  company  does  not  go  into 

'  actual  operation  within  three  years  after  the  charter  is  granted, 

such  charter  shall  be  and  become  forfeited.     2  E.  VII.,  e.  15, 

s.  19. 

Forfeiture  Where  the  Crown  is  imposed  on  by  a  false  sugges- 

generaiiy.'  tion,  or  where  a  grant  has  been  made  by  mistake  or  in 
ignorance  of  some  material  fact,  or  it  has  granted  any- 
thing which  by  law  it  cannot,  it  may,  by  its  prerogative, 
repeal  its  own  grant.  And  where  by  several  letters 
patent  the  self-same  thing  has  been  granted  to  several 
persons,  the  first  patentee  is  permitted  in  the  meantime 
at  the  suit  of  the  Crown  to  repeal  the  subsequent 
letters  patent.  And  in  every  case  of  a  patent  so  granted 
which  is  injurious  to  another,  the  injured  party  is  per- 
mitted to  use  the  name  of  the  Crown  in  a  suit  by  scire 
facias  for  the  repeal  of  the  grant :  2  Wms.  Saund.  72. 
And  in  cases  where  the  charter  of  a  company  is  de- 
clared by  its  governing  statute  to  be  forfeited  on  the 
happening  of  a  certain  event,  as  in  s.  27,  scire  facias  is 
a  proper  proceeding  to  take  to  have  the  charter  annul- 
led. It  would  seem  clear  by  the  use  of  apt  words  the 
legislature  might  so  limit  the  existence  of  a  company 
that  it  would  expire  and  terminate  on  the  happening  of 
a  given  event  without  more.  Yet,  where  the  Act  simply 
declares  that  the  charter  shall  be  *  *  forfeited, ' '  or  there 
is  a  condition  on  the  fulfilment  of  which  the  corporate 
powers  depend,  it  is  settled  that  a  substantive  judicial 
proceeding  is  necessary  to  terminate  the  existence  of 
the  company. 

Brice  says  of  the  forfeiture  of  charters:  ''The 
power  of  the  Crown  or  the  State  to  cancel  a  charter  or 
withdraw  its  permission  from  a  corporation  when 
given  in  another  form,  for  non-observance  of  condi- 
tions, remains  in  full  vigour,  and  it  may  be  exercised  at 
any  moment  for  the  punishment  of  an  offender.  Conse- 
quently, where  a  corporation  or  its  officers  are  acting 
contrary  to  the  provisions  of  their  charter,  or  other 
constating  instruments,  or  in  any  other  manner  so  as  to 
imperil  the  existence  of  the  corporation,  the  Courts 
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will,  npon  tlie  request  of  any  member,  restrain  each   Sect.  27. 
acts.**   3rd  cU.,  p.  779.  

III  OnUirio  it  'i»  not  neoeBsary  to  roRort  to  tlio  courtH, 
power  to  forfeit  being  conferred  on  the  Ijieutcnant- 
Governor-in-Council. 

It  may  be  r<>>^arded  as  an  accepted  [irinciplc  tliat  Korf«itur« 
the  question  wlu'tlior  a  corporation  has  forfeited  its  JJ^J^  ^, 
franchise  and  ceased  to  exist  cannot  in  (general  be  raised  «!••'•««» 
in  a  collateral  j)roceedinp,  but  can  only  1m»  raised  by  the 
State  whose  privilejire  alone  it  is  to  question  Uie  rijcht 
of  the  corporators  to  exercise  franchises  which  they  do 
exercise.    So  that  in  the  absence  of  a  statute  otherwise 
providing,  so  long  as  the  State  does  not  interfere,  a 
rightful  existence  of  the  corporation  will  be  presumed 
for  the  purposes  of  any  collateral  proceeding.    Thomp- 
son, par.  6598. 

But  it  has  been  held  in  Quebec  that  if  the  company 
has  become  completely  disorganized  and  has  neither 
president  nor  directors  it  may  he  alleijed  by  way  of  de- 
fence: La  Companie  du  Cap  Gibralter  v.  Lalonde,  M.  L. 
B.  5  S.  C.  127;  Misaunppi' Valley  Hy.  Co.  v.  Walker 
(1871)  3  R.  L.  450.  And  it  has  also  been  held  in  Quebec 
that  when  a  company  had  forfeited  its  charter  by 
breach  of  its  act  of  its  incorporation,  a  defen<lnnt 
may  have  an  action  against  him  by  the  company  stayed 
until  proceedings  can  be  taken  to  have  the  charter  an- 
nulled :  Windsor  Hotel  v.  Murray,  1  L.  N.  75.  See  also 
Quebec  and  Richmond  Ry.  Co.  v.  Dawson  (1851 )  1  L.  C. 
B.  366. 

The  American  authorities  hold  that,  in  an  Amertou 
action  against  him,  a  defendant  cannot  adduce 
evidence  short  of  showing  tliat  the  company  has 
been  wound  up  or  dissolved,  and  this  rule  applies  to 
actions  for  calls:  Connecticut,  etc.,  R.  Co.  v.  Bailey,  24 
Vt.  465;  Buffalo,  etc.,  Ry.  Co.  v.  Cary,  26  N.  Y.  75,  and 
that  the  company  -must  be  regarded  as  having  a  legal 
existence  until  n  judgment  of  forfeiture  has  lM»en  had 
in  a  direct  proceeding:  Bohammon  v.  Binns,  31  Miss. 
355. 

When  frahehises  are  granted,  however,  u|)on  the 
condition  that  they  shall  be  exercised  within  a  given 
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Sect.  27.  time,  or  that  within  a  given  time  the  corporation  will  do 
~  a  certain  act,  there  has  been  difference  of  opinion  in  the 
different  States  as  to  whether  failure  to  comply  with 
the  condition  ipso  facto  works  a  forfeiture  of  the  char- 
ter and  terminates  the  existence  of  the  company,  or 
whether  it  simply  permits  of  proceedings  by  the  State 
to  set  aside  the  charter. 

Judge  Thompson  is  of  the  opinion  that  the  correct 
doctrine  is  that  when  the  statute  creating  the  corpora- 
tion declares  that  unless  the  corporation  performs  cer- 
tain acts  within  a  prescribed  time  its  corporate  exist- 
ence and  powers  shall  cease,  or  its  powers  and  fran- 
chises terminate,  the  statute  executes  itself  so  that 
if  the  prescribed  acts  are  not  done  within  the  pre- 
scribed time  the  corporation  ipso^ facto  ceases  to  exist 
without  the  necessity  of  any  further  act  by  the  State, 
either  by  a  legislative  declaration  of  forfeiture,  or  by  a 
judgment  of  forfeiture  in  a  judicial  proceeding.  He  is 
also  of  the  opinion  that  in  such  a  case  the  question  is  a 
question  of  fact  which  may  be  ascertained  in  every 
judicial  proceeding  whether  the  question  arises  directly 
or  collaterally  whenever  its  ascertainment  becomes 
necessary  for  the  protection  of  rights  or  the  redress  of 
wrongs. 

In  support  of"  this  view  the  writer  quotes  from  a, 
judgment  of  Chief  Justice  Marshall  where  he  says :  '*It 
has  been  proved  that  in  all  forfeitures  accruing  at 
common  law  nothing  vests  in  the  Government  until 
some  legal  steps  shall  be  taken  for  the  assertion  of  its 
right,  after  which  for  many  purposes  the  doctrine  of 
relation  carries  back  the  title  to  the  commission  of  the 
offence.  But  the  distinction  taken  by  counsel  for  the 
United  States  between  forfeitures  at  common  law  and 
those  accruing  under  a  statute  is  certainly  a  sound  one. 
When  a  forfeiture  is  given  by  statute  the  rules  of  the 
common  law  may  be  dispensed  with,  and  forfeiture 
may  either  operate  immediately,  or  on  the  performance 
of  some  particular  act,  as  shall  be  the  will  of  the  legisla- 
ture. This  must  depend  on  the  construction  of  the 
statute":  United  States  v.  Grundy,  3  Cranch  (U.S.) 
337,  351. 
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The  reaMon  why  a  forfeiture  created  by  a  statute  is  8tot  ST. 
self-executing  while  oue  passed  by  the  commun  law  is 
uot,  18  that  the  legislature  says  so  and  iiiteniU  ho;  and 
that  it  is  com|)etent  for  the  legislator  to  change  the 
rules  of  the  common  law,  and  that  much  of  the  work  of 
legislators  in  fact  consittts  in  making  Kuoh  chaiiures. 
Thompson,  par.  6587. 

In  the  case  of  DomiuioH  Sulraf/c  and  WreckiHif  Co.  r.>n.m»uu« 
V.  Attorney-Gemial  of  Canada  (1892)  21  S.C.  R.  72,  the  |:'?^» 

^  '  ,  ^  '  '  not  com- 

act  of  incorporation  of  a  Dominion  company  contained  pii«<i  wi«>». 
clauses  which  provided  that  when  and  so  soon  as 
$100,000  of  the  cajiital  stock  should  have  been  sub- 
scribed and  tliirty  per  cent,  thereof  should  have  been 
paid  in  to  some  chartered  bank  to  the  credit  of  the  com- 
pany, such  subscription  and  payment  being  made 
within  six  nxMiths  after  passing  of  tlie  Act,  tli«»  provi- 
sional directors  might  call  a  general  meeting  of  share- 
holders at  some  place  to  be  named,  etc.,  and  commence 
operations. 

Only  $60,500  was  bona  fide  subscribed  prior  to  com- 
mencing operations  and  action  was  brought  in  the  name 
of  the  Attorney-General  of  Canada  to  set  aside  and 
forfeit  the  company's  charter.  The  Suprcnu*  Court 
held  that  the  bona  fide  subscription  of  $100.00  was  a 
condition  precedent  to  the  legal  organization  of  the 
company  and  that  the  Attorney-General  was  entitled  to 
have  the  company's  charter  forfeited. 

Taschereau,  J.,  said  (p.  84) :  **It  seems  to  me  plain 
that  under  this  clause  the  company  could  not  be  organ- 
ized and  carry  on  any  business  unless  $100,000  were 
subscribed  within  six  months,  and  thirty  per  cent, 
thereon  paid  into  some  bank  within  the  same  time. 
That  was  a  condition  subsetjucnt  t-o  the  incorporation 
itself — it  could  not  but  be  so — but  it  was  a  condi- 
tion prwcdent  to  the  organization  of  the  com- 
pany required  for  the  protection  of  tJie  com- 
pany, and  as  such,  imperative  and  not  merely  directory. 
The  provisional  directors  having  failed  to  get  the  $100- 
000  sub.Hcribed,  and  the  thirty  per  cent,  paid  in  within 
the  six  months,  their  powers  had  lapsetl,  the  provi- 
sional incorporation  was  gtme,  the  conditional  charter 
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Sect.  27.  was  effete.  Statutes  creating  corporations  and  granting 
them  powers  and  privileges  subject  to  certain  regula- 
tions and  conditions  are  to  be  construed  strictly." 

But  non-compliance  with  a  condition  of  this  kind 
does  not,  ipso  facto,  extinguish  the  company  nor  revoke 
its  charter.  Extinction  can  only  be  procured  by 
special  suit  by  the  Attorney-General :  R.  v.  Cie  de  Ch. 
de  Fer.,  M.  &  0. 14  Q.  L.  E.  255. 

In  a  Nova  Scotia  case  where  a  company  was 
incorporated  by  special  act  for  constructing  a  line  of 
railway,  but  never  become  legally  organized,  its  stock 
not  being  subscribed  or  paid  up  according  to  the  pro- 
visions of  its  charter,  proceedings  were  commenced  by 
the  Attorney-General  asking  for  an  injunction  to  re- 
strain the  defendants  from  making  use  of  the  name  or 
exercising  the  powers  of  the  company  on  these  grounds ; 
and  it  was  held  that  the  public  having  an  interest  in  the 
railway,  and  the  attainment  of  the  objects  in  view  in 
connection  with  its  construction,  the  Attorney-General 
had  the  right  to  maintain  the  action  and  to  succeed  to 
the  extent  to  which  the  public  interests  were  involved : 
Attorney-General  v.  Bergen  (1896)  29  N.  S.  135. 
O(»ndition  K.   S.   0.    (1887)    c.   160,   s.   54,   provided  that  if 

*"  ^®^"^°*-  a  certain  company  did  not  complete  its  works  within 
two  years  from  date  of  incorporation  it  should 
forfeit  all  its  corporate  and  other  powers,  and 
that  they  should  thenceforth  cease  and  determine  unless 
further  time  was  granted  by  the  county  or  counties,  dis- 
trict or  districts,  in  or  adjoining  which  the  work  is 
situate,  or  by  the  Commissioner  of  Public  Works. 

The  Supreme  Court,  when  this  provision  came  before 
them  for  consideration,  considered  that  the  non-com- 
pletion of  the  work  within  two  years  would  not  ipso 
facto  forfeit  the  charter,  but  only  afford  grounds  for  a 
proceeding  by  the  Attorney-General  to  have  a  forfei- 
ture declared. 

Sir  Henry  Strong,  C.J.,  said:  **Now  it  will  be  ob- 
served that  the  provision  shows  in  plain  terms  that 
forfeiture  by  lapse  of  time  may  be  covered  by  an  exten- 
sion of  time  granted  either  by  a  public  body,  the  county 
or  district  council  of  the  adjoining  municipality,  acting 
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of  course  in  the  public  iiitorest,  or  by  a  bi^")!  niul  re-  ftet  87. 
sponsible  officer  of  tbe  Crown.   This  shows  that  a  lapse 
of  the  corporate  powers,  provided  for  in  the  section 
quoted,  was  entirely  in  the  interest  of  the  Crown  and 
public.    Whatever  effect  iiiiKht   otlierwise    liavi*    b«M'ii 

«n  to  the  words  used,  I  cannot  bring  myself  to  think 
that  more  was  intended  than  to  authorize  a  proceeding 
by  the  Attorney-General,  on  behalf  of  the  Crown,  to 
have  a  forfeiture  judicially  declared,  and  that  it  \\i\h 
not  competent  to  a  private  person  indirectly  to  insist 
on  the  cesser  of  the  corporate  |H»wers  of  the  respon- 
<lents  under  the  circumstances  stated.  However,  I  do 
not  insist  upon  this  as  a  ground  for  upholding  the  judg- 
ments appealed  apainst  as  the  reasons  already  stated 
for  holding  the  appellants  precluded  for  taking  the 
objection  to  the  legal  existence  of  the  corporation  are 
sufficient  for  the  purpose.  There  are  still  further 
reasons  for  not  assenting  to  the  contention  of  the  ap- 
pellant on  this  head":  Hardy  v.  Pickerel  Hirrr  Co. 
(1898)  29  S.  C.  R.  211. 

The  Privy  Council  have  held  that  a  partial  an-  I'nrtini 
nulment  of'  letters  patent  cannot  be  bad  in  a  '°""'"""" 
scire  facias  proceeding,  as  by  such  a  partial  annul- 
ment a  corporation  might  be  created  quite  contrary 
to  the  intention  of  the  Crown.  It  must  be  annulled 
altojrether  and  as  to  all  the  members.  They  said  that 
the  facts  there  found  showed  that  the  grant  of  letters 
patent  and  the  recitals  therein  were  obtaine<l  by  means 
or  false  and  fraudulent  statements,  and  quite  sufficient 
to  warrant  a  total  annulment  of  the  letters  patent :  La 
finuque  d*  Hochelaga  v.  Murray  (1890)  15  App.  Cas. 
414. 

Forfeiture  of  the  charter  of  a  company  destroys  its  Kffrct  of 
])o\ver  to  make  contracts,  or  to  sue  and  be  sued,  and  '"^  •'•*"'* 
abates  all  pending  actions,  by  or  against  it.    Thomp- 
son, par.  6719. 

It  was  a  principle  of  the  common  law  that,  on  the 
disj^olution  of  a  corporation,  its  real  property  acquir(»d, 
by  gift  or  grant,  for  corporate  purposes,  reverted  to 
the  donor  or  grantor  or  his  heirs.  Goods  and  chattels, 
however,  were  regarded  as  bona  r<n  nntia  and  vi'sted 
in  the  sovereign.    1  Co.  Inst.  136;  1  Roll.  Abr.  816. 


74 


DOMINION  COMPANIES  ACT. 


Sect.  27. 


Procedure. 


JNature  of 

scire 

faoiat. 


This  obtains  in  modern  law,   but  the   assets  are 
'  charged  with  the  payment  of  the  corporate  obligations. 
Thompson,  par.  6730. 

The  method  of  procedure  is  by  a  writ  of  scire 
facias  against  the  corporation  to  repeal  the  charter, 
or  against  a  body  claiming  to  exercise  corporate 
powers  to  determine  the  validity  of  such  claims;  and 
by  quo  warranto,  either  when  the  intention  is  to  inflict 
the  minor  punishment  of  suspending  for  a  while  the 
corporate  franchises,  and  not  of  actually  taking  thom 
away  and  determining  the  existence  of  the  corpor- 
ation; or  when  the  body  proceeded  against  is  not  in 
fact  a  corporation. 

The  difference  between  the  two  proceedings  has 
been  thus  stated :  ** A  scire  facias  is  proper  where  there 
is  a  legal  existing  bpdy  capable  of  acting,  but  who  have 
been  guilty  of  an  abuse  of  the  power  entrusted  to  them ; 
for  as  a  delinquency  is  imputed  to  them,  they  ought  not 
to  be  condemned  unheard;  but  that  does  not  apply  to 
^  the  case  of  a  non-existing  body.  And  a  quo  warranto 
is  necessary  where  there  is  a  body  corporate  de  facto, 
who  take  upon  themselves  to  act  as  a  body  corporate, 
but  from  some  defect  in  their  constitution  they  cannot 
legally  exercise  the  powers  they  affect  to  use."  Brice, 
3rd  ed.,  p.  779. 

The  proceedings  may  be  brought  only  in  the  name 
of  the  Attorney-General  and  after  obtaining  his  fiat  for 
that  purpose. 

Under  the  Ontario  Act  the  Lieutenant-6overnor-in- 
Oouncil  has  power  to  revoke  and  annul  a  charter.  This 
is  a  cumulative  remedy,  and  does  not  take  away  the 
right  to  proceed  by  scire  facias. 

"A  scire  facias  is  a  judicial  writ,  founded  upon 
some  record,  and  requires  the  person  against  whom  it 
is  brought  to  show  cause  why  the  party  bringing  it 
should  not  have  advantage  of  such  record,  or  (as  in  the 
case  of  a  scire  facias  to  repeal  letters  patent)  why  the 
record  should  not  be  amended  and  vacated.  It  was, 
however,  considered  in  law  as  an  action;  and,  when 
brought  to  repeal  letters  patent,  might  in  fact  be  an 
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tuil  writ,  roturiiablo  in  Chancery,  or  a  judicial  writ    iMt  17. 
ivi.itnablo  in  the  Su|M»rior  Court.  — — ^ 

"Nothing  i8  said  in  the  Judicature  Act  or  the  liule 
of  the  Supreme  Court  with  regard  to  the  writ  of  scire 
facias;  but  inasniuch  as  that  writ  was  a  judicial  writ 
Hud  the  cumniencenient  of  a  new  action  on  the  judg- 
ment, and  the  Kules  of  Court  provide  that  all  actions 
'litherto  commenced  by  writ  shall  be  instituted  by  a 
proceeding  to  be  called  an  action  and  that  every  action 
shall  be  commenced  by  a  writ  of  summons,  it  may  Ik* 
doubted  whether  the  old  writ  of  scire  facias^  is  not 
abolishe<l  and  an  ordinary  writ  of  summons  in<lorsed 
with  a  claim  for  execution  on  the  judgment  substituted 
in  its  place.  This  view  was  adopted  in  the  13th  edition 
of  this  work,  but  the  old  writ  is  treated  by  the  highest 
authority  as  if  it  were  an  existing  mode  of  procedure 
(Lindley,  Partnership,  4th  ed.,  p.  r)22  et  seq.)  muX  has 
been  adopted  in  several  cases  since  the  Judicature  Acts 
have  been  in  operation.  It  is  submitted  that  probably 
the  old  writ  can  still  be  issued.'*  Archbold's  Q.B. 
Practice,  14th  ed.,  p.  1285. 

"In  all  cases  it  is  in  law  considered  an  action,  be- 
cause it  may  be  pleaded  to,  and  con8e<iuontly  since  the 
Judicature  Acts  doubts  have  been  entertained  as  to 
whether  the  action  should  not  now  be  commenced  by 
writ  of  summons,  pursuant  to  R.  S.  C,  Ord.  II.  j.  1; 
but  the  better  opinion  seems  to  be  that  the  proceeding 
by  writ  of  scire  facias  still  remains,  and  instances  of 
its  use  mav  be  cited.**  See  Portal  v.  Kmmens  (1876) 
1  C.  P.  D.*201,  664;  KipHng  v.  Todd  (1878)  :\  C.  P.  I). 
350.    Ency.  I^ws  of  Eng.,  vol.  11,  p.  398. 

The  Attorney-Qeneral  has  a  discretion  as  to  the  i)iw.r«ci«i 
gn^antingof  a  fiat,  and  the  principles  upon  which  he  will  J^j*'^* 
act  are  discussed  in  the  appended  memorandum  of  the 
decision  of  the  Attorney-General  of  Canada  in  the 
matter  of  the  applications  by  certain  shareholders  of 
the  Oominion  Cold  Storage  Company  for  a  fiat  for  the 
institution  of  proce«'<lings  by  way  of  scire  facias  to 
annul  its  charter. 
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Sect.  27.  The  first  petition  was  by  Colin  McArthur,  a  share- 

holder  in  the  company,  who  was  also  one  of  the  original 
applicants  for  the  Letters  Patent  of  incorporation. 

The  second  petition   was    by    George    Foster  and 
David  Lowrey,  who  were  shareholders. 

The  reasons  urged  were  the  same  in  both  cases. 
The  company  was  incorporated  by  Letters  Patent 
under  the  Great  Seal  of  Canada,  pursuant  to  the  pro- 
visions of  the  Companies  Act.  The  Letters  Patent 
bore  date  28th  September,  1895.  It  was  alleged  by  the 
petitioners  that  although  the  petition  for  incorporation 
stated  that  50  per  cent,  of  the  proposed  capital  stock 
had  been  subscribed,  and  10  per  cent,  paid  in  thereon. 
Re  Domin-  yet  there  had  been  no  bona  fide  subscription  of  stock, 
storage  Co.  and  uo  payments  made  in  respect  thereof ;  and  that 
although  the  petition  stated  tEat  $15,000,  being  the 
10  per  cent,  alleged  to  have  been  paid  in,  was  standing 
to  the  credit  of  D.  A.  McCaskill  and  Archibald  McCas- 
kill  in  trust  for  the  company  in  the  Molsons  Bank  at 
Montreal,  yet  the  deposit  was  not  made  up  of  moneys 
paid  in  by  the  subscribers,  but  was  the  proceeds  of  a 
note  which  had  been  discounted  by  the  McCaskills,  pro- 
moters of  the  company,  as  a  colorable  compliance  with 
the  requirements  of  the  Act,  and  that  upon  the  Letters 
Patent  being  issued,  the  deposit  was  ^vithdra^vn  by  the 
McCaskills,  and  never  went  into  the  treasury  of  the 
company. 
Opinion.  "The  application  was  pressed  upon  the  above  men- 

tioned grounds  taken  in  the  petition.  From  the  papers 
on  file  and  what  was  admitted  at  the  hearing,  it  ap- 
pears that  Colin  McArthur  did  not  sign  the  petition  for 
incorporation  personally,  being  at  the  time  absent  in 
England.  He  did,  however,  by  cable  expressly  autho- 
rize his  son  to  sign  the  petition  for  him  and  the  son 
signed  in  his  father's  name.  Colin  McArthur  appears 
to  have  returned  to  Canada  shortly  before  the  Letters 
Patent  were  issued,  and  although  he  seems  to  have 
written  the  letter  to  Mr.  Johnson,  one  of  the  promoters 
of  the  company,  on  2nd  October,  1895,  asking  permis- 
sion to  retire  from  the  company,  yet  he  does  not  appear 
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to  have  taken  auy  further  stops  in  Die  iimtter.    It  is  not   Beet.  27. 
allof^l  that  McArthur  was  at  that  time  unuwnre  of  tho 
irre^ihiritioH  in  thv  incorporation  of  the  company  of 
which  he  now  complains.    He  must  or  should  have  been 
aware  of  thorn. 

**Thc  ijetitioners,  George  Foster  and  David 
Lowrey,  subscribed  for  stock  on  or  about  11th  Novem- 
ber, 1^5,  and  became  directors  of  the  company.  It  is 
stated  by  their  counsel  that  when  they  became  stock- 
holders they  were  ignorant  of  the  facts  set  forth  in 
their  petition,  that  they  shortly  afterwards,  however, 
ascertained  those  facts  and  thereupon  resi^ied  office 
as  directors.  It  is  suggested  on  the  other  side  that 
their  resignations  were  prompted  by  other  motives.  It 
is  not  necessary,  I  think,  to  consider  the  question  of 
motive  because  they  allowed  more  than  a  year  to  elapse 
between  the  date  of  their  resignations  ond  the  institu- 
tion of  the  winding-up  proceedinj^s  without  taking  any  ,V,'*5J^^ 
steps  for  the  purpose  of  having  the  charter  cancelled,  fi«t 
and  tliey  did  not  during  that  time  nor  until  liquidation 
had  been  pending  for  several  months  communicate 
their  information  to  this  office.  The  liabilities  of  the 
company  are  stated  to  amount  to  $2r),(KK),  the  principal 
portion  of  which  has  been  incurred  since  the  resigna- 
tions of  Foster  and  Lowrey  from  the  directorate. 

**The  application  for  a  writ  of  scire  facias  is  re- 
sisted by  the  liquidator  and  the  creditors  upon  the 
ground  among  others  that  the  creditors  would  be  em- 
barrassed and  prejudiced  in  the  collection  of  their 
claims  if  the  charter  were  set  aside. 

**The  purpose  of  a  writ  of  scire  facias  in  a  case  of 
this  kind  is  a  cancellation  of  a  company's  charter. 
That  object  may,  however,  be  brought  about  in  effect 
under  the  winding-up  Act,  and  proceedings  under  that 
Act  in  this  particular  case  have  been  for  some  time 
pending,  and  have  passed  through  several  stages.  It 
seems,  Uierefore,  that  the  dissolution  of  the  company 
would  be  more  speedily  attained  by  allowing  the  wind- 
ing-up suit  to  proceed  than  by  instituting  new  proceed- 
ings by  way  of  scire  facias.    Such  a  cour.**e  would  also 
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Sect.  27.  preclude  the  litigation  and  complications  which  would 
ensue  if  the  charter  were  annulled  by  scire  facias.  In 
the  latter  event  the  ascertainment  of  the  respective 
rights  and  liabilities  of  promoters,  stockholders  and 
creditors  might  be  a  matter  of  considerable  difficulty 
and  uncertainty,  and  there  can  be  no  doubt  that  the 
remedies  of  creditors  would  not  be  as  speedy,  con- 
venient or  fruitful  as  under  the  ordinary  winding-up 
proceedings. 
Re  ''It  is  perfectly  clear  under  the  combined  effect  of 

Cold  stoT-  ss.  9,  68  and  78  of  the  Companies  Act  that  no  advantage 
age  Co.  gan  be  taken  on  account  of  any  irregularity  in  respect 
of  matters  preliminary  to  the  issue  of  the  Letters 
Patent  unless  it  be  in  a  proceeding  by  scire  facias  or 
otherwise  for  the  purpose  of  rescinding  or  annulling 
the  Letters  Patent. 

**It  is  no  ground  for  relief  in  equity  in  the  suit  of  a 
shareholder  against  the  company  that  the  charter  from 
the  Crown  or  the  grant  to  the  company  from  a  private 
person  has  been  obtained  by  misrepresentation  to  the 
Crown  or  to  such  a  grantor.  It  is  for  the  Crown  or  the 
grantor,  if  either  should  complain  of  the  fraud  and 
misrepresentation,  to  take  proceedings  to  set  aside  the 
charter  or  the  grant :  MacBride  v.  Lindsay,  9  Hare  573 ; 
Lindley  on  Companies,  5th  ed.,  99. 

"Applications  of  this  kind  are  not  granted  as  a 
matter  of  right.  They  appeal  to  the  discretion  of  the 
Attorney-General.  That  has  been  the  view  held  by  the 
department  in  the  past,  and  it  is  the  only  view  which 
can  be  acted  upon  consistently  with  the  public  interest : 
Sarazin  v.  The  Bank  of  St.  Hyacinthe,  20  R.  L.  580; 
Gilmour's  application  against  Van  Home  and  others, 
20  R.  L.  590.  Also  the  case  of  the  Ontario  &  Western 
Lumber  Company,  in  which  Sir  Charles  Hibbert  Tup- 
per,  when  Minister  of  Justice,  revoked  the  first  grant 
in  a  somewhat  similar  case 'to  the  present.  The  prac- 
tice of  the  department  is  also  in  accordance  with  Eng- 
lish authorities.  In  Queen  v.  Presser,  11  Beav.  314, 
it  is  laid  down  by  the  Master  of  the  Rolls  that  the  At- 
torney-General 'conducts  an  action  of  scire  facias  or 
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|Miriuit8  it  to  bo  prosecuted,  aooordinK  to  hit  own  judg-   leot  tT. 

iiieut  and  'V     r  ♦ion,  and  may,  when  he  thinks  fit,  stay  ' 
the  proetr..         ..r  enter  a  uoUe  prosequi.    The  control 
id  his,  subject  only  to  the  rosponaibilities  to  which  every 
public  servant  ih  liable  in  the  diKcOiargc  of  his  duty,  and 
subject  to  the  jurisdiction  which  the  courts  may  have 
over  him,  upon  a  charfj^e  properly  brought  against  him 
for  a  negligent  or  erroneous  {)erfo nuance  of  his  duty. 
But  I  am  of  opinion  that  in  the  ordinary  course  of  pro- 
ceedings, upon  a  writ  of  scire  facias  to  repeal  Letters 
Patent,  it  is  within  his  discretion  to  determine  upon 
what  or  upon  whose  information  or  on  what  terms  or 
security  he  will  permit  the  action  to  Ixj  prosecuted; '>'•*""**•«• 
and  that  the  exercise  of  his  discretion  and  the  conduct  iilit. 
of  the  action  is  not  subject  to  the  control  of  the  courts 
in  which  the  proceeding  takes  place.*    (j rant's  Law  of 
Corporations,  p.  299;  Hvgiva  v.  The  Eastern  Archi- 
pelago Company^  1  Ellis  &  Blackburn,  pp.  354,  355. 

**I  am  of  opinion  that  the  discretion  thus  vested  in 
the  Attorney-General  should  not  in  this  case  be  exer- 
eised  in  favor  of  the  applicants.    Apart  from  the  ques- 
tion as  to  whether  a  fiat  for  a  writ  of  scire  facias  should 
be  granted  in  any  case  with  resjiect  to  a  company  which 
has  ceased  to  do  business  and  is  in  course  of  being 
wound  up  pursuant  to  statute,  I  think  it  may  be  held 
consistently  with  reason  and  authority  that  where  a 
stm'kholder  knowing  of  defects  or  irregularities  in  the 
incorporation  of  a  company  on  account  of  which  the 
charter  of  the  company  may  be  set  aside  has  kept  silent 
and  stood  by  and  taken  the  chance  of  the  company's 
future  success,  which  success  could  only  arise  through 
the  subsequent  dealings  of  the  company  with  innocent 
persons  who  thereby  became  creditors  of  the  company, 
it  is  too  late  after  such  liabilities  have  been  incurred  for 
a  stockholder  to  set  up  such  defects  or  irregularities  to 
the  prejudice  of  the  creditors.     Especially  is  this  so, 
where,  as  in  tiie  present  case,  no  application  is  ma<le  by 
the  stockholder  until  after  the  company  has  failed  and 
gone  into  liquidation.*'    (2nth  January,  189ft.) 

Tlie  fiat  of  the  Attorney-General  may  Ik*  revoke<l  by  urvottinc 
him.  and  in  the  following  decision  of  Sir  Charles  Hib-  ^*^ 
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Sect.  27.    bert  Tupper,  when  Minister  of  Justice,  in  the  case  of 
"         "~~  The  Ontario  and  Western  Lumber  Co.,  the  reasons  for 
so  doing  are  fully  discussed. 

Re  OntJirio         ''Under  the  Joint  Stock  Companies  Act  the  Gov- 

&    Western  ... 

jyumber  Co.  ernor  in  Council  is  given  a  discretionary  authority  to 
grant  Letters  Patent. 

"The  preliminary  steps  on  the  part  of  an  applicant 
are  laid  down : — 

*'  The  petition  must  set  forth  certain  facts. 

''Among  other  things  the  stock  subscribed  is  to  be 
specified,  and  the  deposit  upon  this  is  to  be  stated. 

"Section  6  of  the  Act  requires  an  applicant  to 
establish  'to  the  satisfaction  of  the  Secretary  of  State' 
the  truth  and  sufficiency  of  the  facts  set  forth.  Section 
65  is  as  follows  :-=- 

"  'In  any  action  or  other  legal  proceeding  it  shall 
not  be  requisite  to  set  forth  the  mode  of  incorporation 
of  the  company  otherwise  than  by  mention  of  it  under 
its  corporate  name,  as  incorporated  by  virtue  of  Let- 
ters Patent,  or  of  Letters  Patent  and  Supplementary 
Letters  Patent,  as  the  case  may  be,  under  this  Act; 
and  the  notice  in  the  Canada  Gazette  of  the  issue  of 
such  Letters  Patent,  or  Supplementary  Letters 
Decision.  Patent,  shall  be  prima  facie  proof  of  all  things  therein 
contained,  and  on  production  of  the  Letters  Patent, 
or  Supplementary  Letters  Patent,  or  of  any  exempli- 
fication or  copy  thereof  under  the  Great  Seal,  the 
fact  of  such  notice  shall  be  presumed;  and  except  in 
any  proceedings  by  scire  facias  or  otherwise,  for  the 
purpose  of  rescinding  or  annulling  the  same,  the 
Letters  Patent,  or  Supplementary  Letters  Patent,  or 
any  exemi)lification  or  copy  thereof,  under  the  Great 
Seal,  shall  be  conclusive  proof  of  every  matter  and 
thing  therein  set  forth." 

"And  section  78  provides : — 

"  'The  provisions  of  this  Act  relating  to  matters 
preliminary  to  the  issue  of  Letters  Patent,  or  Supple- 
mentary Letters  Patent,  shall  be  deemed  directory 
only,  and  no  Letters  Patent,  or  Supplementary  Letters 
Patent,  issued  under  this   Act,   shall  be  held  void  or 
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voidable  on  aooount  of  any  irref(ularity  in  any  notice    8«et  t7. 

f>r(*iioribed  by  this  Act,  or  on  account  of  the  inaulfi- 

I  uncy  or  abtenoe  of  any  snob  notice,  or  on  aooooot  of 

any  irregularity  in  respect  of  any  matter  preliminary 

to  the  issue  of  the  Letters  Patent  or  Supplementary  lurokiag 

Lettert  Patent'"  ""• 

"The  following  facts  taken  from  the  papers  filed 
with  me  on  the  present  application  are  not  in  contro- 
versy : — 

*' Messrs.  Dick  &  Banning,  The  Minnesota  and  On- 
tario Lumber  Co.,  Messrs.  Cameron  &  Kennedy, 
Messrs.  Ross,  Hall  &  Brown;  The  Western  Lumber 
Co.,  and  the  Safety  Bay  Lumber  Co.,  were  respectively 
firms  and  corporations  carrying  on  a  general  lumber 
business  in  the  vicinity  of  Rat  Portage,  in  the  Province 
of  Ontario. 

*'0n  or  alK)ut  the  29th  day  of  April,  1893,  the  said 
finns  and  corporations  entered  into  an  agreement  to 
consolidate  their  said  businesses  in  a  joint  stock  com- 
pany, and  for  that  purpose  in  and  by  said  agreement 
transferred  their  respective  property,  assets  and 
effects  to  certain  trustees  for  the  company  so  agreed  to 
be  formed. 

*' Pursuant  to  the  terms  of  the  said  trust  deed,  the 
said  several  persons,  firms  and  corporations  mentioned 
herein,  were  incorporated  pursuant  to  the  provisions 
of  chapter  119  of  the  Revised  Statutes  of  Canada, 
Iteing  an  Act  respecting  the  incorporation  of  joint 
sl<K*k  companies  by  Letters  Patent  knouii  as  *The 
Companies  Act*  under  the  name  of  *The  Ontario  & 
Western  Lumlier  Company  (Limited),*  the  said 
lA»tters  Patent  lK»aring  date  the  26th  day  of  Sep- 
tember, 1893. 

**The  applicants  for  the  said  Letters  Patent  consist- 
ing of  J.  A.  McRae,  J.  M.  Savage,  Dennis  Ryan,  W.  T. 
Creighton,  W.  R.  Dick,  Mary  Banning,  D.  C.  Cameron, 
H.  W.  Kennedy,  Walter  Ross,  Richard  Hall  and  Mat-  ^^^  onurio 
thew  Brown,  and  being  the  representatives  of  the  said  a  w*«t)>rn 
se\'eral  firms  and  corporations  who,  being  agre«»d  to 
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Sect.  27.  consolidate  their  said  business  as  aforesaid  pursuant 
to  section  6  of  the  said  *  Companies  Act, '  established  to 
the  satisfaction  of  the  Secretary  of  State  the  suflSciency 
of  the  facts  set  forth  in  the  said  application  and  peti- 
tion, and  had  duly  issued  to  them  by  the  Governor  in 
Council,  Letters  Patent  under  the  Great  Seal  of  the 
Dominion  incorporating  them  as  aforesaid. 

*  *  On  the  5th  day  of  October,  1893,  Dennis  Ryan  and 
The  Minnesota  and  Ontario  Lumber  Company  issued  a 
writ  against  Douglas  C.  Cameron,  Hugh  William  Ken- 
nedy, James  Malcolm  Savage,  Walter  Ross,  W.  T. 
Creighton,  John  Dick,  James  Pringle  and  J.  N.  John- 
ston, Cameron  &  Kennedy,  The  Western  Lumber  Com- 
pany, The  Safety  Bay  Lumber  Company,  W.  R.  Dick, 
Mary  Banning,  Richard  Hall,  Matthew  Brown  and 
John  A.  McRae,  claiming,  as  shown  by  the  statement 
of  claim,  the  following  relief : — 

'^(Here  follows  the  prayer  of  the  Statement  of 
Claim  in  Ryan  v.  Cameron). 

"Issue  was  joined  and  the  cause  stood  ready  for 
trial. 

**Mr.  Robinson,  in  his  argument  before  me,  stated 
that  in  this  suit  an  unsuccessful  application  had  been 
made  to  the  Court  for  leave  to  add  the  name  of  the  At- 
torney-General for  Canada  as  a  party.  The  Court  held 
that  it  had  no  power  to  make  the  Attorney-General  a 
party,  consequently  on  the  4th  June,  1894,  the  follow- 
ing petition  was  presented  to  the  Right  Honourable  Sir 
John  Thompson,  the  then  Attorney-General : 

**  (Here  follows  a  copy  of  the  petition  presented  for 
the  fiat). 

"I  am  of  opinion,  after  hearing  argument,  that  this 
fiat  as  granted  was  intended  to  apply  to  the  suit  in 
which  the  application  was  made  and  to  no  other. 

* 'The  prayer  of  the  petitioners  was,  it  is  true,  large 

fiat.  enough  to  cover  another  action,  but  the  permission  is 

granted  to  use  the  name  of  the  Attorney-General  of 

Canada  herein.      The    petition  refers    to    deception, 

illegal  representations,  and  suppression  of  facts  as  to 
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the  groandfl  set  up  in  tho  suit  pending  on  June  4tb,    fsot  t7. 
1'^04.  ~     

"That  action  bad  been  brougbt  to  rescind  an  agree- 
ment which  contemplated  and  was  preliminary  to  tbe 
Letters  Patent  in  quoHlion.  The  petition  averH  that  in 
their  action  the  defciuiuuts  (Konie  of  tlie  a|)plicanU  for 
Letters  Patent)  have  set  up  as  a  bar  to  the  suit  the 
granting  of  the  Letters. 

**It  is  further  represented  that  the  fraud  and  ille- 
gality alleged  in  tlie  action  thus  |)ending  cannot  be 
established  so  as  to  obtain  the  desired  relief  without 
the  use  of  the  name  of  the  Attorney-General. 

*'So  soon  as  his  fiat  was  granted  a  further  action 
was  instituted  in  the  name  of  the  Attorney-General 
against  the  Ontario  and  Western  Lumber  Co.  for  the 
purpose  of  cancellation  of  the  charter.  No  other  use 
was  made  of  the  Attorney-General's  name. 

"The  ground  in  this  action  is  the  non-compliance 
with  the  Companies  Act.  Irregularities  and  defects  in 
the  proceedings  preliminary  to  the  Letters  Patent  are 
relied  on  and  fraud  against  the  Statute,  with  allega- 
tions in  general  of  fraud,  collusion  and  deception,  is 
averred. 

"At  the  trial  the  evidence  appears  to  have  been 
confined  to  the  technical  irregularities  or  to  the  alleged 
departure  from  the  statutory  directions.  Mr.  Robin- 
son, in  his  argument  before  me,  stated : — 

"  *Now,  my  learned  friends  complain  here  that  in  Re  onurio 
this  section  there  is  not  a  tittle  of  evidence  of  fraud ;  tomS?*Co, 
they  say  that  there  could  not  be,  that  it  was  not  possible 
for  us  in  this  action  and  under  the  Letters  Patent,  to 
give  any  evidence  of  the  fraud  which  they  tell  you  we 
are  charging  them  with.  But  you  have  only  to  read 
that  agreement  to  see  that  we  charge  nothing  of  the 
kind.  That  has  nothing  to  do  with  the  validity  or  in- 
validity of  the  Letters  Patent. 

"  *Now,  what  we  complain  of  in  the  formation  of 
this  company  is  the  non-payment  of  the  ten  per  cent, 
and  the  improper  subscription  of  stock,  the  non-sub- 
soription  of  stock  as  required  by  the  charter.* 
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Sect.  27.  * '  Mr.  Gilmour  gave  as  a  reason  for  instituting  a 
separate  and  other  proceeding  than  the  original  suit, 
the  following: — 

*'  *  Another  consideration  was  that,  this  fiat  having 
been  granted  on  the  4th  June,  the  action  of  Ryan  v. 
Cameron  was  set  down  for  trial  for  the  21st  of  June, 
at  Rat  Portage,  and  it  would  have  been  impossible  to 
complete  the  record  in  the  new  matter  so  as  to  go  to 
trial  at  that  date. ' 

''It  is  insisted  with  force  that  the  Companies  Act 
has  been  complied  with.  It  is  argued  with  greater 
force  that  a  substantial  compliance  has  been  made,  that 
a  strong  company  has  been  organized  with  vast  in- 
terests involved,  and  that  the  present  litigation  is  due 
to  a  misunderstanding  of  the  promoters  touching  their 
respective  interests  in  the  company. 

''Without  venturing  to  determine  such  points  or 
others  in  dispute,  I  am  satisfied  that  on  the  evidence 
before  me  the  Attorney-General  would  not  have 
allowed  his  name  to  be  used  for  the  purpose  of  annul- 
ling the  charter  of  this  company. 

"While  I  do  not  impute  bad  faith  on  the  part  of  the 
applicants,  I  do  not  think  a  complete  statement  of  the 
material  facts  was  disclosed  to  the  Attorney-General. 
In  any  event  I  do  not  consider  the  suit  of  the  Attorney- 
General  V.  The  Ontario  and  Western  Lumber  Company 
was  instituted  with  his  authority. 

"It  appears,  moreover,  that  the  Secretary  of  State 
has  been  satisfied  within  the  meaning  of  the  Companies 
Act  after  an  examination  of  papers  not  now  challenged 
as  fraudulent  or  wilfully  false.  The  parties  who  ap- 
plied for  the  fiat  have,  moreover,  shown  a  readiness  to 
cease  their  attack  upon  the  charter  if  their  own  parti- 
cular views  are  met 
Revoking  "From  what  I  have  already  said  it  may  be  neces- 

^^^  sary  to  deal  with  the  argument  that  a  fiat  once  granted 

should  not  be  revoked.  In  the  case  of  Queen  v.  Prosser 
(XI.  Beaven,  p.  813)  cited  by  Mr.  Ritchie,  it  is  said  by 
Lord  Langdale : — 
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"  *Hut  the  Attornoy-Ociieral,  procoedinff  r'  Sect  S7. 

aiiil  Iwiij^  correct  in  such  respectB  as  those,  t**. ......  ;.- 

an  action  of  scire  facias,  or  permits  it  to  be  prosecuted, 
according  to  his  own  judginent  and  discretion,  and 
niM        '    ti  ho  thinks  fit,  st^y  th<  '  (r  enter 

a»         .     >scqui.    The  control  it<  I  iv  to  the 

responsibilities  to  whicli  every  public  servant  is  liable 
in  the  dischar^'  of  his  duty,  and  subject  to  the  juris<li. 
tion  which  the  courts  may  have  over  him,  upon  a  char;4« 
properly   brought   against  him,   for  a   negligent  or 
erroneous  performance  of  his  duty. ' 

**It  was  not,  however,  denied  in  the  argument  that 
I  could  control  this  suit,  but  it  was  insisted  tliat  under 
the  circumstances  I  should  not  interfere. 

'*1  have,  it  will  be  seen,  concluded  that  the  name  of 
the  Attorney-General  is  in  this  suit,  being  used  without 
warrant.  Under  any  circumstances  I  cannot  agree  that 
tlie  oases  referred  to,  by  Mr.  Robinson,  apply.  He 
argued  that  **ex  dehito  justiiuE*'  the  fiat  should  be 
granted  in  this  case.  The  authorities  n'lied  on  by  him 
relate  to  what  I  conceive  to  be  a  wholly  different  class 
of  cases.  The  case  of  the  Western  Archipelago  (2  El. 
&  Bl.  556)  deals  with  a  charter  of  a  dififerent  character 
from  the  one  before  me.  In  it  there  was  a  proviso  for- 
bidding the  corporation  from  trading  until  certain 
things  were  done,  tJiat  is  to  say,  until  one-half  of  the 
capital  had  been  subscribed  for,  and  at  least  $50,000  J'^JJ^'J* 
paid  up.  A  false  certificate  was  given  by  the  directors  Lumber  Co, 
to  the  president  of  the  board  of  trade,  a  certificate 
false  to  the  directors'  own  knowledge.  Martin,  B.,  in 
his  decision  refers  to  the  abuse  and  misuse  of  privileges 
conferred  by  the  charter,  and  adds  that  for  misuse  or 
abuse  a  corporation  may  be  dissolved  (in  this  case  it 
must  be  remembered  that  the  Crovvn  was  of  course 
pressing  for  the  dissolution).  He  goes  on  to  observe, 
'There  is  a  tacit,  or  implied  condition  annexed  to  all 
such  grants  as  the  present,  that  they  shall  not  be  mis- 
used or  abused,  and  that  if  they  be  the  charter  or  fran- 
chise is  forfeited.'  The  judge  goes  on  to  cite  other 
oases  where  the  condition  of  a  charter  is  broken.    It  is 
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Decision. 


Sect.  27.  important  to  note  the  following  remarks :  '  Slight  de- 
viation  from  the  provisions  of  a  charter  would  not 
necessarily  be  either  an  abuse  or  a  misuse  of  it. ' 

'*  'Talford,  J.,  refers  to  the  condition  being  dis- 
obeyed by  the  commencement  of  business  by  the  cor- 
poration before  the  payment  of  the  stipulated  sum,  and 
by  the  directors  certifying  with  conscious  falsehood 
that  such  payment  had  been  made.' 

^^The  Dominion  Salvage  and  Wrecking  Co.  v.  The 
Attorney-General  of  Canada  (Vol.  XXI.  Sup.  Ct.  of 
Canada,  p.  72),  was  referred  to.  This  was  not  the  case 
of  a  charter  granted  under  the  Companies  Act ;  it  was 
a  case  where  the  conditions  of  the  grant  (44  Vict.,  c. 
61)  were  not  complied  with.  Though  Judge  Gwynne 
dissented  in  this  case  some  of  his  ^observations  are  of 
value  here. 

''Now  in  the  present  case  the  company  having, 
although  not  within  the  six  months,  but  before  enter- 
ing upon  the  operations  for  which  they  were  incorpor- 
ated, obtained  subscriptions  in  their  stock  subscrip- 
tion books  mentioned  in  the  fourth  section  to  an  amount 
in  excess  of  $100,000  of  which  more  than  $90,000  was 
paid  in  full,  and  having  for  two  years  actually  carried 
on  as  a  company  the  business  for  carrying  on  which 
they  were  incorporated  and  having  in  the  course  of 
such  business  entered  into  contracts  with  divers  per- 
sons by  which  they  incurred  debts  which  they  have 
been  unable  to  pay  and  for  non-payment  of  which  they 
have  been  put  in  liquidation  under  the  Winding-up 
Act,  a  judgment  now  rendered  to  the  effect  that  by 
reason  of  non-compliance  with  the  provisions  of  the 
fifth  section,  within  six  months  from  the  passing  of  the 
Act,  the  Act  of  Incorporation  ceased  to  have  any  effect, 
and  became,  and  is,  forfeited,  cannot  in  my  opinion  be 
maintained.  Such  a  judgment  would  be  fraught  with 
such  infinite  mischief  and  such  injustice  to  parties  who 
(during  the  two  years  that  the  company  did  de  facto 
carry  on  the  operations  for  which  they  were  incorpor- 
ated), became  creditors  of  the  company  in  the  bond 
fide  belief  that  they  had  de  jure  the  existence  which 
de  facto  they  appear  to  have. 


Revoking 
fiat. 


i 
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**I  oni  sntiHAcd  that  many  irre^larities  exist  in  Sect.  27. 
conn(H;tioii  with  tho  formation  of  joint  stock  companies 
in  Canathi  un<li*r  tho  Companies  Act,  and  it  is  signifi- 
cant that  no  case  lias  boon  mentioned,  where,  in  the 
absence  of  gross  fraud,  the  Attorney-General  has  at- 
tackod  a  company  published  to  the  world  under  the 
groat  seal  of  Canada  as  a  body  corporate  and  politic 
and  as  having  *ostablishod  to  the  satisfaction'  of  the 
Secretary  of  State  or  of  such  other  ofRcor  as  may  bo 
charged  by  tho  Governor  in  Council  to  report  thereon 
due  compliance  \\nth  the  several  conditions  and  terms 
in  and  by  the  Companies  Act  set  forth  and  thereby 
made  a  condition  precedent  to  the  granting  of  such 
charter. 

**To  encourage  attacks  of  the  character  in  question 
upon  these  charters  would,  I  conceive,  be  detrimental 
to  tlio  general  business  of  the  country.  I  have  decided, 
therefore,  to  enter  a  nolle  prosequi  in  this  cause.'* 

See  also  Attorney-General  v.  Toronto  Junction 
Club  (1904)  8  0.  L.  R.  440. 

It  is  sufficient  "use  of  the  charter"  under  the  sec- 
tion if  the  company  becomes  organized  and  stock  is 
allotted;  so  in  the  case  of  an  association  incorporated 
for  tho  purpose  of  constructing  and  maintaining  a 
race  course  it  was  held  that  this  need  not  be  done  in 
order  to  keep  tho  charter  alive :  Hepburn  v.  Connaught 
Park  (1916)  10  O.  W.  N.  333. 

As  to  the  effect  of  a  revocation  of  the  certificate  of 
incorporation  under  the  Nova  Scotia  Companies  Act, 
see  The  International  Mining  Syndicate  v.  Stewart 
(1914-15)  48  N.  S.  R.  172. 

Where  an  Alberta  company  had  been  struck  off  the 
rogistor  and  was  dissolved  by  virtue  of  the  provisions 
of  section  24  of  the  Companies  Ordinance,  it  was  held 
that  the  shareholders  were  entitled  to  bring  in  their 
own  name  a  representative  action  to  recover  assets  be- 
longing to  the  company;  and  that  such  assets  did  not 
vest  in  the  Crown  as  bona  vacantia,  but  belonged  to  the 
shareholders  as  creditors  of  the  company  on  its  dis- 
solution after  the  payment  of  all  its  other  obligations: 
Embree  v.  MUlar  (1917)  33  D.  L.  B.  331. 
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Sect.  28. 


General  Powers  and  Duties  of  the  Company. 


Powers  28.  All  powers  given  to  the  company  by  letters  patent  or 

^v^^^^subject  .supplementary  letters  patent  shall  be  exercised  subject  to  the 

provisions  and  restrictions  contained  in  this  Part.     2  E.  VII., 

c.  15,  s.  20. 


to  this  Act. 


As  to  real 

estate. 


Loans 


Property 
and  power 
vested  by 
incorpora- 
tion. 


29.  The  company  may  acquire,  hold,  mortgage,  sell  and 
convey  any  real  estate  requisite  for  the  carrying  on  of  the 
vmdertaking  of  the  company. 

2.  The  company  shall  in  no  case  make  any  loan  to  any  share- 
holder of  the  company. 

3.  The  company  shall  forthwith  upon  incorporation  under 
this  Part,  become  and  be  vested  with  all  property  and  rights, 
real  and  personal,  theretofore  held  by  it  or  for  it  under  any 
Irust  created  with  a  view  to  its  incorporation,  and  with  all  the 
powers,  privileges  and  immunities,  requisite  or  incidental  to 
the  carrying  on  of  its  undertaking,  as  if  it  was  incorporated  by 
a  special  Act  of  Parliament,  embodying  the  provisions  of  this 
Part  and  of  the  letters  patent  and  supplementary  letters  patent 
issued  to  such  company,  2  B.  VII.,  c.  15,  ss.  21  and  70. 

The  nature  and  extent  of  the  powers  of  companies 
incorporated  under  acts  resembling  the  Imperial  Com- 
panies Act  pf  1862  are  to  be  ascertained  by  reference 
to  the  act  and  the  memorandum  of  association.  Such 
a  company  is  the  creature  exclusively  of  the  statute 
and  possesses  only  such  powers  as  are  included  in  the 
objects  mentioned  in  the  memorandum  of  association 
or  are  incidental  or  otherwise  conducive  to  their  at- 
tainment: Riche  V.  Ashhury  Railway,  &c.,  Co.  (1874) 
L.  E.  9  Ex.  224;  Att.-Gen.  v.  G.  E.  Ry.  (1879)  11  Ch.  D. 
at  p.  487.  The  same  rule  applies  to  companies  incor- 
porated under  special  Act,  such  as  companies  incor- 
porated under  Part  II.  of  the  Dominion  Act.  Any 
acts  beyond  the  powers  of  such  corporations  are  ultra 
vires  and  void. 

Companies  incorporated  under  Part  I.,  however, 
derive  their  existence  from  the  act  of  the  Sovereign  by 
the  grant  of  a  charter  from  the  Crown,  which  confers 
on  the  company  'a  status  resembling  that  of  a  corpora- 
tion at  common  law,  subject  to  the  restrictions  which 
are  imposed  on  its  proceedings':  Bonanza  Greek  Gold 
Mining  Co.  v.  The  King  (1916),  A.  C.  566,  at  p.  582.  Pre- 
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viouflly  to  Uio  last  intMitioncd  dcciHiun  it  wan  thought  Sect.  29. 
that  the  same  rules  applivd  in  ascertaining  tlie  powers ^ 
of  companies  incorporated  by  charter  under  the  ('om- 
panieB  Act  of  the  Dominion  and  the  Acts  of  those  of 
the  provinces  which  provide  for  this  means  of  incor- 
poration as  those  applicable  to  companies  incorpor- 
ated under  a  memorandum  of  association.  The  Bon- 
anza Creek  Case  holds  that  the  doctrine  of  uUra  vires 
is  not  applicable  to  companies  j|u»orj>nrMf<>tl  by  <'lmrt«'r 
^*in  the  absence  of  statutory  restriction  added  to  wliat 
18  wnttiui  in  the  charter.**  **S^^pb  h  tunnpHny  h«a  tlit* 
iJBiPfl^**)'  "^  °  i»i.tiir»l  p»fL..>ti  »^^  mupiire  powers  an<l 
rijirhts.  If  by  the  terms  of  the  charter  it  is  prohibited 
from  doing  bo^  a  violation  of  this  prohibition  is  an  Act 
not  beyond  its  capacity,  and  is  therefore  not  ultra 
rirp,^,  nlthoiifrh  nnoh  a  violation  mav  well  give  ground 
fnr  pnin'fMlingi  t?y  way  ftf  scire  fnrint  for  \h9  f^rfni" 

The  specific  question  under  consideration  in  the  | 
Bonanza  Case  was  whether  a  company  incorporated 
by  letters  Patent  under  the  Ontario  Companies  Act 
could  acquire  ab  extra  powers  and  rights  outside  tlie 
boundaries  of  the  province.  It  was  held  that  the  com- 
pany which  was  given  by  its  charter  power  inter  alia 
to  carry  on  the  business  of  mining,  to  acquire  real  and 
personal  property,  including  mining  claims,  with  inci- 
dental powers,  had  no  authority  as  of  right  to  exercise 
powers  outside  the  province  of  its  incorporation,  but 
that  it  had  a  status  which  enabled  it  to  accept  from  the 
Dominion  authorities  the  right  of  free  mining  and  to 
hold  tJie  leases  in  the  Yukon  which  were  in  question  rn 
the  action.  However,  the  judgment  of  Viscount  Hal- 
dane  explicitly  states  that  the  doctrine  of  ultra  virvs 
does  not  apply  to  companies  incorporated  by  charter 
in  the  absence  of  some  restriction  in  its  constating  in- 
struments, and  presumably  the  case  is  a  decision  on  the 
powers  of  companies  generally.  The  question  arises 
whether  sub-section  3  of  section  29  which  states  that  the 
company  shall  have  all  powers  reipiisite  or  incidental  to 
the  carrying  on  of  its  undertaking  **as  if  it  was  incor- 
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Sect.  29.  porated  by  special  Act  of  Parliament,  embodying  the 
provisions  of  this  Part  and  of  the  letters  patent  and 
supplementary  letters  patent  issued  to  such  com- 
pany" impliedly  cuts  down  the  company's  powers. 
Their  Lordships  in  considering  a  somewhat  similar 
provision  of  the  Canadian  Statute  of  1864,  27  and  28 
Vict.  c.  23,  which  stated  that  every  company  incor- 
porated under  that  Act  was  to  be  capable  of  exercising 
all  the  functions  of  an  incorporated  company  as  if  in- 
corporated by  a  special  Act  of  Parliament,  said, 
*' Their  Lordships  so  construe  this  provision  as  an 
enabling  one,  and  not  as  intended  to  restrict  the  exist- 
ence of  the  company  to  what  can  be  found  in  the  words 
of  the  Act,  as  distinguished  from  the  letters  patent 
granted  in  accordance  with  its  provisions."  The  judg- 
ment adds  that  Part  I.  of  the  Dominion  Act  is  framed 
on  the  same  principle  and  that  when  Letters  Patent  are 
granted  by  Section  5  they  constitute  the  shareholders 
a  body  corporate  and  politic  for  any  of  the  objects,  with 
certain  exceptions,  to  which  the  legislative  authority 
of  the  Parliament  of  Canada  extends.  Accordingly  it 
seems  that  a  Dominion  company  has  all  the  powers  of 
a  common  law  corporation.  See  also  Palmer's  Com- 
pany Law,  10th  ed.,  p.  3,  and  the  report  in  79,  L.  J.  Ch. 
345  of  British  South  Africa  Co.  v.  De  Beers,  where 
Swinf  en  Eady,  J.,  collects  the  authorities  on  the  point. 
The  earlier  view  adopted  by  the  Canadian  Courts 
was  that  the  doctrine  of  ultra  vires  was  applicable  to 
companies  incorporated  by  Letters  Patent.  Thus  in 
Union  Bank  of  Canada  v.  McKillop  and  Sons  (1915) 
51  S.  C.  R.  510,  24  D.  L.  R.  787  ^  guarantee  given  by  a 
company  so  incorporated  was  held  to  be  ultra  vires. 
See  also  O'Neill  v.  London  Jockey  Club  (1915)  8  0.  W. 
N.  602;  Smith  v.  Humhervale  (1915)  33  0.  L.  R.  452; 
Helwig  v.  Siemon  (1916)  10  0.  W.  N.  296;  Ward  v. 
Siemon  (1918)  43  0.  L.  R.  113;  Newhouse  v.  Northern 
Light,  Power,  Sc,  Co.  (1914)  29  W.  L.  R.  249. 

In  Hepburn  v.  Connaught  Park  Jockey  Club  (1916) 
10  0.  W.  N.  333  the  Letters  Patent  of  a  Dominion  com- 
pany empowered  it  to  acquire  real  estate  at  Ottawa  for 
the  purpose  of  constructing  and  maintaining  a  race 
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;ind  this  speoiflo  object  was  followed  by  the  Itet.  29. 
gfiioral  wordH  **tho  operations  of  the  eonipiiny  to  be 
carried  on  throughout  the  Dominion  of  Canada  and 
elsewhere.'*  It  was  held  following  the  ease  of  O'Neiil 
V.  London  Jockey  Club  (1915)  8  0.  W.  N.  602  that 
these  words  did  not  confer  tho  right  to  oHtablinh  a  race 
course  at  any  place  other  than  Ottawa.  The  Aiipellate 
Division  in  Diebel  v.  Stratford  Improvement  Co, 
(1916-17)  38  0.  L.  R.  407,  dealt  with  the  quewtion  of  the 
company's  power  to  enter  into  the  contract  there  under 
consideration  as  a  matter  of  construction  on  the  word- 
ing of  the  Ontario  Companies  Act.  See  also  Ke  (iillu's 
Gay,  Ltd.,  and  Laidlaw  (1917-18)  13  0.  W.  N.  11,  57; 
Bank  of  Ottawa  v.  Hamilton  Stove  and  Heater  Co. 
(1918)  15  0.  W.N.  152;  (1919)  44  0.  L.R.  93.        '    . 

A  recent  amendment  of  the  Ontario  Companies  Act, 
6  Geo.  V.  c.  35,  s.  6,  passed  after  the  dwision  in  the 
Bonanea  Case,  expressly  confers  on  the  companies 
thereby  affected  "the  general  capacity  which  the  com- 
mon law  ordinarily  attaches  to  corporations  created  by 
charter."  The  recent  judgment  of  the  Ontario  Su- 
preme Court,  Appellate  Division,  in  Edwards  v. 
Blackmore  (1918)  42  O.  L.  B.  105,  42  D.  L.  B.  280, 
while  decided  in  reference  to  a  company  governed 
by  the  above  mentioned  statutory  provision,  fol- 
lowed the  Bonanza  Case  and  is  applicable  to  all  com- 
panies incorporated  by  Letters  Patent.  This  was  an 
appeal  from  a  judgment  of  Masten,  J.,  who  held  that 
the  doctrine  of  ultra  vires  did  not  apply  to  an  Ontario 
company  created  by  charter.  Ferguson,  J.A.,  and 
Lennox,  J.,  affirmed  the  decision  appealed  from  on  this 
ground;  Bose,  J.,  on  the  ground  that  the  contract  was 
intra  vires,  having  regard  to  the  company's  powers 
under  its  charter  and  its  incidental  powers  under  the 
Act,  while  Meredith,  C.  J.  C.  P.,  dissented.  The  follow- 
ing propositions  are  laid  down  by  Ferguson,  J.  A. : 

**A  corporation  created  by  charter  had  at  ('oniinon 
law  almost  unlimited  capacity  to  contract,  and  .  .  . 
statements  in  the  charter  defining  the  objects  of  incor- 
poration do  not  take  away  that  unlimited  capacity,  and 
.     .     .    even  express  restrictions  in  the  charter  do  not 
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Sect.  29.  take  it  away,  but  are  simply  treated  as  a  declaration  of 
the  Crown's  pleasure  in  reference  to  the  purposes 
beyond  which  the  capacity  of  the  corporation  is  not  to 
be  exercised,  a  breach  of  which  declaration  gives  to  the 
Crown  a  right  to  annul  the  charter"  (at  pp.  116  and 
117  of  the  report  in  0.  L.  R.). 

*'The  enumeration  in  the  charter  of  the  objects  for 
which  the  company  is  incorporated  cannot  be  con- 
sidered as  a  declaration  that  the  company  shall  not  do 
things  other  than  those  particularly  set  out,  but  .  .  . 
it  requires  at  least  express  words  of  restriction  in  the 
charter,  or  the  statute,  to  confine  operations  of  the  com- 
pany, or  even  to  confer  upon  a  person  aggrieved  the 
right  to  apply  to  scire_lacias  proceedings  to  cancel 
the  charter"  (at  p.  118  of  the  report  in  0.  L.  R.). 

See  also  on  powers  of  cofapanies  Temiskaming 
Telephone  Co.  v.  Town  of  Cobalt  (1919)  44  0.  L.  R. 
366,  reversed,  Toimi  of  Cobalt  v,  Temiskaming  Tele- 
phone Co.  (1919),  49  S.  C.  R.  93,  restoring  judgment  in 
(1918)  42  0.  L.  R.  385. 

It  remains  to  consider,  if  there  is  a  statutory  re- 
striction in  the  governing  act,  e.g.,  where  the  company 
is  forbidden  to  make  loans  to  shareholders  (s.  29  (2)), 
whether  an  act  of  the  company  in  violation  of  such 
restriction  is  binding  on  the  company. 

In  this  connection  a  distinction  has  been  drawn 
between  powers  vested  in  a  company  by  reason  of  the 
fact  of  its  incorporation  by  an  act  of  the  Sovereign, 
such  as  the  capacity  to  bind  itself  by  its  contracts,  and 
powers  which  are  the  creation  of  the  governing  act, 
such  as  the  power  to  increase  or  decrease  the  capital 
stock  or  issue  preference  shares  or  issue  share  war- 
rants. There  appears  to  be  no  doubt  that  powers  of  the 
latter  class  can  only  be  exercised  in  the  manner  and  to 
the  extent  and  subject  to  the  conditions  provided  in 
the  governing  act.  The  enjoyment  of  powers  of  both 
classes  by  the  Company  would  be  '*  subject  to  the  re- 
strictions which  are  imposed  on  its  proceedings"  by 
statute.  In  the  case  of  powers  of  both  classes,  i.e., 
whether  arising  out  of  general  corporate  capacity  or 
arising  out  of  express  statutory  enactment,  there  is 


no  doubt  that  an  exercise  of  the  power  in  contra-  teet  IB. 
\ .  !f  joii  of  the  statute  in  inefTi*ctive.  Whether  thin  \h  on 
liu-  ^TouiKi  uf  ultra  vitfs  or  illef^ality  uiakeH  no  differ- 
ence in  the  practical  result.  See  Henderson  v.  Strang 
(1919)  44  C).  L,  K.  (317;  (1919)  45  O.  L.  R.  215.  Thin 
caae  han  Immmi  appealed  to  Uie  Supreme  Court  of 
Canada. 

See  further  Maohen  on  Corporations,  scctiouH 
1022-1025:  Copper  Mines  v.  Fox  (1851)  16  g.  B.  229; 
Ayers  v.  South  Australian  dc,  Co.,  (1871)  L.  K.  3  P. 
C.  548;  Elve  v.  Boynion  (1891)  1  Ch.  501. 

The  following  conclusions  may  be  stated. —  Sumnuinr. 

1.  A  company  incorporated  by  charter  under  Part 
1  has  the  general  capacity  of  a  common  law  corpora- 
tion. 

2.  Express  restrictions  in  the  charter  do  not  re- 
move that  capacity,  but  give  the  Crown  a  right  to 
annul  the  charter  for  a  breach  of  the  restriction;  and 
may  possibly  give  a  person  aggrieved  the  right  to 
apply  by  scire  facias  proceeding  to  annul  the  charter. 

3.  If  there  is  an  express  restriction  or  prohibition 
in  the  governing  act  it  must  Ix?  complied  with  or 
obeerved  under  pain  of  nullity. 

.Vets  of  a  company  quite  apart  from  their  being 
prohibited  by  the  charter,  may  be  illegal  as  being  con- 
trary to  public  policy  or  forbidden  by  law.  A  com- 
pany could  not,  for  example,  purchase  land  for  the 
puriM)se  of  a  lottery  scheme:  Prevost  v.  Bedard  (1915) 
51  8.  C.  B.  149. 

The  act  itself  expressly  confers  a  number  of 
powers  which  may  briefly  be  summarized  as  follows : — 

Incidental  powers,  ss.  5  and  29. 

Power  to  apply  for  the  change  of  the  company *s 
name,  s.  21. 

Power  to  establish  offices  and  agencies,  s.  30. 

The  right  to  apply  for  and  obtain  supplementary 
letters  patent,  s.  34. 
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Directors' 
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Power  to  purchase  fractions  of  shares  for  the 
'purpose  of  consolidation,  s.  51  (2). 

The  right  to  maintain  actions  between  the  company 
and  any  shareholder,  s.  99. 

Certain  other  powers  and  rights  are  conferred  by 
the  Interpretation  Act,  R.  S.  C.  (1906)  c.  1,  s.  30,  which 
is  as  follows : — 

"In  every  Act,  unless  a  contrary  intention  ap- 
pears, words  making  any  association  or  number  of 
persons  a  corporation  or  body  politic  and  corporate 
shall, — 

(a)  vest  in  such  corporatioli  power  to  sue  and  be 
sued,  to  contract,  and  be  contracted  with,  by  their  cor- 
porate name,  to  have  a  common  seal,  to  alter  or  change 
the  same  at  their  pleasure,  to  have  perpetual  succes- 
sion, to  acquire  and  hold  personal  property  or  mov- 
ables for  the  purposes  for  which  the  corporation  is 
constituted,  and  to  alienate  the  same  at  pleasure ;  and, 

(b)  vest  in  a  majority  of  the  members  of  the  cor- 
poration the  power  to  bind  the  others  by  their  acts; 
and, 

(c)  exempt  individual  members  of  the  corporation 
from  personal  liability  for  its  debts  or  obligations  or 
acts,  if  they  do  not  violate  the  provisions  of  the  Act 
incorporating  them. 

2.  No  corporation  shall  be  deemed  to  be  authorized 
to  carry  on  the  business  of  banking  unless  such  power 
is  expressly  conferred  upon  it  by  the  Act  creating 
such  corporation." 

As  to  powers  *' necessarily  and  inseparably  inci- 
dent to  every  corporation"  such  as  the  power  to  sue 
and  be  sued,  see  Powell-Rees  Ltd.  v.  Anglo  Canadian 
Mortgage  Corporation  (1912)  26  0.  L.  R.  490,  at  p. 
493. 

The  act  gives  the  directors  power  to  pass  by-laws 
with  reference  to  the  following  matters : — creation  of 
preference  shares,  s.  47;  consolidation  of  shares,  s. 
51;  increase  of  capital,  s.  52;  reduction  of  capital,  s. 
54 ;  the  borrowing  of  money,  s.  69 ;  allotment  of  stock, 
calls,  share  certificates,  forfeiture  of  stock,  transfer 
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of  itook,  dividends,  qnalifioation  and  romunerntion   8«et  tt. 

of  direotorH,  appointment  of  agcnU,  officers  and  ser-^ 

▼ants,  meetings,  penalties,  and  the  oondoot  of  the 
affairs  of  the  company,  s.  80.  The  directors  may  also 
repeal,  amend  and  re-enact  by-laws,  s.  81. 

SMtrictions. 

The  Act  contains  a  number  of  restrictions  to  which  ii»«tTie- 
oompanieH  incorporated  under  it  are  subject: —  **** 

1.  Before  a  company  may  commence  its  opera- 
tions or  incur  any  liability,  it  is  required  by  section 
26  that  10  per  cent,  of  its  authorized  capital  shall  have 
been  subscribed  and  paid  for.  See  however,  the  note 
to  that  section. 

2.  Powers  given  by  the  letters  patent  shall  be  exer- 
cised, subject  to  the  restrictions  and  provisions  of 
Part  I.  of  the  Act 

3.  The  company  may  not  use  its  funds  in  the 
purchase  of  stock  or  other  companies  until  a  by-law 
has  been  passed  in  conformity  with  section  44. 

4.  No  dividend  shall  be  passed  which  will  impair 
the  capital  of  the  company,  s.  70. 

5.  Loans  to  shareholders  are  forbidden,  s.  29  (2). 
If  this  prohibition  is  contravened  the  loan  is  ultra 

vires,  and  an  objecting  shareholder  is  entitled  to  a 
decree  directing  the  restoration  of  the  money  to  the 
company:  Henderson  v.  Strang  (1919)  43  O.  L.  B.  617; 
(1919)  45  O.  L.  R.  215;  under  appeal  to  Supreme  Court 
of  Canada. 

But  a  loan  to  a  firm  of  which  the  shareholder  is  a 
member  is  not  witliin  the  prohibition,  at  any  rate  where 
the  firm  by  the  law  of  its  domicil  is  a  legal  entity, 
separate  from  the  individuals  who  compose  it,  ibid. 

Exercise  of  powers. 

Where  a  company  has  permissive  powers  which 
are  capable  of  being  exercised  without  the  creation  of 
a  nuisance  and  which  are  conferred  without  provision 
being  made  for  compensating  persons  injured  by  their 
exercise,  they  must  be  used  so  as  not  to  create  a  nui- 
sance: Hopkins  v.  Hamilton  Electric  (1910)  2  O.  L.  R. 
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Sect.  29.  240.  The  general  rule  of  law  is  that  if  the  thing 
complained  of,  although  an  act  which  would  otherwise 
be  actionable,  be  authorized  by  statute,  then  no 
action  will  lie  in  respect  of  it,  if  it  be  the  very  thing 
the  legislature  has  authorized.  If  it  be  not  the  very 
thing  authorized  an  action  will  lie:  Fieldhouse  v. 
City  of  Toronto  (1919)  43  0.  L.  E.  491  (App.  Div.) 
where  the  authorities  are  collected.  See  also  Leighton 
v.  B.  C.  Electric  Co.  (1914)  17, D.  L.  R.  117;  (1914)  18 
D.  L.  R.  505  and  cases  cited. 
Delegation  Powers  granted  to  a  corporation  by  charter  can- 

sfo^of^"^^^"  not  be  delegated  or  transmitted:  Sandwich  Windsor 
Sc.  Ry.  V.  City  of  Windsor  (1917-18)  13  0.  W.  N.  336, 
and  cases  cited. 

Powers  conferred  and  duties  imposed  by  the 
Legislature  on  log  driving  companies  cannot  be  dele- 
gated or  transferred  and  no  action  is  maintainable  on 
a  contract  based  on  such  a  transfer :  Lynch  v.  William 
Richardes  Company  (1905-8)  38  N.  B.  R.  160. 

A  company  cannot  by  resolution  delegate  to  the 
president  or  other  officer  the  powers  vested  by  law 
in  the  directors:  Twin  City  Oil  Co.  v.  Christie  (1909) 
18  0.  L.  R.  324. 

It  is  only  ministerial  acts  or  acts  of  administration 
merely,  that  can  be  delegated,  and  not  the  discretion- 
ary powers  of  the  board  of  directors:  Tanguay  v. 
Royal  Paper  Mills  (1907)  Q.  R.  31  S.  C.  397. 

Provincial  legislation  affecting  Dominion  companies. 

It  is  established  that  Provincial  legislatures  may  to 
a  certain  extent  enact  laws  for  the  regulation,  tax- 
ation, and  licensing  of  Dominion  Companies.  The  ques- 
tion of  the  legality  of  the  various  provisions  in  force 
in  the  different  provinces  is  beyond  the  scope  of  this 
note  in  which  some  of  the  more  recent  decisions  only 
and  principles  therein  laid  down  are  referred  to. 

Legislation  excluding^  Dominion  corporations,  be- 
cause not  registered  or  licensed  (where  a  license  may  be 
refused)  from  resorting  to  the  provincial  courts  to 
enforce  contracts  made  in  pursuance  of  the  powers 
granted  by  their  charter  are  idtra  vires:  John  Deere 
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Plow  Co.  Ltd.  V.  Wharton  (1915)  84  L.  J.  P.  C.  G4;   8Mt ». 

(1915)  A.  C.  330;  19  D.   L.   K.  d^\  Lmde  Canitdian- 

RefrigercUor    Co,    v.    Sankaichewam    Creamery    Cn. 
(1915)  51  8.  C.  B.  400,  403.    A  province  can  not 
interfere  with  the  statuK  and  corporate  capacity  of 
a  Dominion  company  in   so  far  as   that  status  and 
capacity  carries  ^iUi  it  powers  conferred  by  the  Par- 
liament of  Canada   to  carry   on   buuineHH   in   every 
part  of  the   Dominion:    John  Deere  Plow  Co.,  Ltd. 
V.  Wharton,   supra.    On   the   other   hand    the  Lord 
Chancellor  said  **It  is  true  that  even  when  a  com- HubjMi  to 
pany  has  been  incorporated  by  the   Dominion  Gov-  pro*iBjW 
enunent  with  powers  to  trade,  it  is  not  the  less  subject  crnerai 
to  provincial  laws  of  general  application  enacted  under  •«>**«•*>•»• 
tlie  powers  conferred  by  s.  92.     Thus,  notwithstanding 
that  a  Dominion  company  has  capacity  to  hold  land, 
it  cannot  refuse  to  obey  the  statutes  of  the  province 
as  to  mortmain.  Colonial    RuiUlimj    and    Investment 
Association  v.  Att.-Gen.  of  Quebec  (53  L.  J.  P.  C.  27; 
9  App.  Gas.  157) ;  or  escape  the  payment  of  taxes,  even  Tum, 
though  these  may  assume  the  form  of  requiring,  as 
the  method  of  raising  a  revenue,  a  license   to   trade  Lac«iue. 
whidi  affects  a  Dominion  company  in  common  with 
other  companies,  Bank  of  Toronto  v.  Lamhe  (56  L. 
J.  P.  C.  81 ;  12  App.  Oas.  757).    Again  such  a  company 
is  subject  to  tlie  powers  of  the  Province  relating  to 
property  and  civil  rights  under  Section  92  for  the 
regulation  of  contracts  generallv.  Citizen  hu^nrance 
Co.  v.  Parsons  (51  L.  J.  P.  C.  11 ;  7  App.  Cas.  96)." 

Their  Lordships  refrained  from  stating  any  gen- 
eral principles  beyond  obser^'ing  that  it  might  be  com- 
petent to  a  legislature  **to  pass  laws  applying  to 
companies  without  distinction,  and  requiring  those 
which  were  not  incorporated  within  the  province  to  su«xc«tad 
register  for  certain  limited  purposes,  such  as  the  fur-  jJ^JJuTST. 
nishing  of  information;"  also  **to  enact  that  any  com- 
pany which  had  not  an  ofSce  and  assets  within  the 
province  should  under  a  statute  of  general  application 
regulating  procedure,  give  security  for  costs." 

Since  the  above  decision  it  has  been  held  that  the  8a«katcb*- 
provisions  of  the  Companies  Act  (1915)  Sask.,  which  *'■* 
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Sect.  29.  requires  all  companies  to  register  and  take  out  an 
"annual  license,  are  intra  vires  and  are  applicable  to 
Dominion  companies :  Harmer  v.  Macdonald  Co.  Ltd. 
(1917)  33  D.  L.  R.  363;  (1919)  59  S.  C.  R  45.  It  is 
understood  that  an  appeal  is  being  taken  to  tne  Judi- 
cial Committee  of  the  Privy  Council. 

The  Prince  Edward  Island  Act  of  1913,  requiring  a 
sworn  statement  to  be  filed  by  every  company  not 
incorporated  by  or  under  the  authority  of  an  Act  of 
the  Legislature  of  Prince  Edward  Island,  carrying  on 
business  in  Prince  Edward  Island  and  having  gain  for 
its  purpose  or  object,  is  intra  vires,  and  a  contract 
entered  into  by  a  company  which  has  not  complied 
therewith  is  void:  Willett  Martin  Co.  v.  Full  (1915) 
24  D.  L.  R.  672.- 

In  Davidson  v.  Great  West- Saddlery  Co.  (1917) 
35  D.  L.  R.  526 ;  (1919)  59  S.  C.  R.  45,  it  was  held  that  a 
Province  has  power  under  s.  92,  of  the  B.  N.  A.  Act 
to  compel  under  penalty,  a  Dominion  company  to 
take  out  a  license  as  a  condition  precedent  to  Carrying 
on  business  and  holding  lands  within  its  territory,  and 
that  Part  iv.  of  the  Manitoba  Companies '  Act,  R.  S.  M. 
(1913)  Ch.  35  is  intra  vires.  This  case  is  under  appeal 
to  the  Judicial  Committee  of  the  Privj^  Council. 

In  Currie  v.  Harris  Lithographing  Co.  (1918)  41 
D.  L.  R.  227;  41  0.  L.  R.  475,  the  Supreme  Court  of 
Ontario,  Appellate  Division,  held  that  the  provisions 
of  the  Extra-Provincial  Corporations  Act  R.  S.  0. 
1914,  c.  179,  except  the  latter  part  of  s.  16  (1)  are 
intra  vires  so  far  as  they  apply  to  a  company  incor- 
porated under  the  Dominion  Companies  Act,  R.  S.  C. 
c.  129  (1906)  carrying  on  business  in  Ontario,  and  with 
its  chief  place  of  business  in  Ontario.  Such  company 
is  precluded  from  carrying  out  its  objects  and  under- 
takings in  Ontario  until  it  becomes  licensed ;  it  is  sub- 
ject to  the  penalties  prescribed  in  the  Act  for  carrying 
on  business,  and  is  prohibited  from  holding  lands  for 
the  purposes  of  its  business  without  being  licensed 
under  the  Act. 

That  part  of  s.  16  which  provides  that  so  long  as  a 
company  remains  unlicensed  it  shall  not  be  capable  of 
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oiaiiiUiuiiiK  any  action  or  oUior  proceed! iik  in  any   Sect.  29. 
court  in  Ontario  in  respect  of  any  contract  made  in — 
whole  or  in  part  within  Ontario  in  tiio  course  of  or  in 
oonneotion  with  bnainest  carried  on  in  contravention 
of  the  proviKionH  of  Sec.  7  was  held  ultra  tnres. 

It  wan  hIsu  held  that  a  Dominion  company  is  sub- 
ject to  and  Ixiund  to  obey  the  statutes  of  tiie  province 
as  to  Mortmain.  The  words  ''of  a  statute  for  the  time 
being  in  force**  contained  in  8/3  of  the  Mortmain  and 
Charitable  Uses  Act,  R.  S.  O.  c.  103,  apply  only  to  a 
statute  of  the  Province,  and  the  words  ''His  Majesty'* 
where  the  first  occur  in  the  section  mean  His  Majesty 
so  acting  by  the  Lieutenant  Governor  of  the  Province, 
and  where  they  occur  the  second  time  mean  His 
Majesty  in  right  of  the  province.  The  Act  i.s  an  Act 
of  general  application.  The  above  case  is  also  under 
npiieal. 

Where  a  Dominion  trust  company  has  applied  for 
a  license  and  as  a  term  of  receiving  it  has  given  a 
b«»nd,  neither  the  company  nor  the  surety  can  attack 
the  validity  of  tlie  l)ond  on  the  ground  tliat  the  com- 
pany could  have  done  business  in  the  province  without 
a  license :  A.  G.  for  Ontario  v.  Railway  Passengers  As- 
surance Co.  (1918)  43  O.  L.  R.  108  (App.  Div.). 

A  Dominion  company  is,  in  common  with  other 
companies,  firms  and  persons  engaged  in  similar  busi- 
ness, liable  to  pay  a  license  tax  imposed  by  a  munici- 
palitv:  He  Major  Hill  Taxicab  Co,  v.  City  of  Ottawa 
(1915)  7  0.  W.N.  747. 

In  Re  Dominion  Marble  Co.  In  Liquidation  (1917)  gaebw. 
35  D.  L.  R.  63,  it  was  held  that  a  Dominion  company 
is  subject  to  the  limitation  that  in  carrying  out  its 
objects  it  must  comply  with  the  law  relating  to  pro- 
perty and  civil  rights  in  each  of  the  provinces.  As  a 
result  it  was  held  that  the  company  in  liquidation  had 
no  authority  to  create  in  favour  of  a  trustee  for  bond 
holders,  a  privilege  upon  its  movable  proi)erty  in  view 
of  the  local  law  in  force  in  the  Province  of  Quebec, 
making  movables  insusceptible  of  hypothecation.  Hy 
an  amendment  to  the  Quebec  C<mi panics  Act   (1914) 
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Sect.  29.  4  Geo.  V.  Ch.  51,  authority  is  now  given  for  the  pledg- 
ing  and  mortgaging  of  movable  property  to  secure 
bonds,  and  authorizing  such  pledges  or  mortgages. 

Statutory  Corporations. 

The  rule  that  companies  incorporated  by  charter 
have  all  the  powers  of  a  natural  person  does  not  apply 
to  companies  incorporated  under  Part  II.  of  the  Act, 
which  are  statutory  companies.  To  these  the  doctrine 
of  ultra  vires  applies.  Moreover,  if  the  law  rests  as 
declared  in  Edwards  v.  Blackmore,  legislative  steps 
will  doubtless  promptly  be  taken  to  restrict  the  powers 
of  companies  to  those  set  out  in  the  letters  patent 
supplemented  by  the  powers  conferred  by  the  govern- 
ing act  itself.  Accordingly  a  statement  of  the  prin- 
ciples of  the  doctrine  of  ultra  vir£s  is  given  below. 

Principles  applicable  in  determining  extent  of  powers. 

The  method  to  be  adopted  for  ascertaining  whether 
any  given  act  is  intra  vires  or  not  is  stated  in  Atty.- 
Gen.  V.  Mersey  Railway  (1907)  1  Ch.  81,  at  page  99, 
to  be  as  follows:  **  The  main  purpose  must  first  be 
ascertained;  then  the  special  powers  for  effectuating 
that  purpose  must  be  looked  for;  and  then  if  the 
*  act  is  not  within  either  the  main  purpose  or  the  special 
powers  expressly  given  by  the  Statute,  the  enquiry 
remains  whether  the  act  is  incidental  to  or  consequen- 
tial upon  the  main  purpose  and  is  a  thing  reasonably 
to  be  done  for  effectuatiiig  it."  The  case  was  reversed 
in  (1907)  A.  C.  415,  but  the  above  statement  by  Buck- 
ley, L.J.,  was  not  dissented  from. 

To  the  above  rules  of  construction  must  be  added 
the  *' primary  object"  rule  which  is  that  where  the 
objects  of  a  company  set  forth  a  number  of  powers 
the  paragraphs  containing  the  main  or  dominant  ob- 
jects must  first  be  looked  at  and  all  other  clauses,  are 
to  be  regarded  as  merely  ancillary  to  the  main  object 
and  not  as  conferring  independent  powers:  German 
Date  Coffee  Company  (1882)  20  Ch.  D.  169. 

It  has  been  held  in  England  that  this  rule  applies 
even  though  the  memorandum  of  association  expressly 
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■totes  that  each  paragraph  in  to  be  read  separately  Seet.  29. 
and  not  restricted  by  any  other  paragraph:  Stfphens 
V.  My.sore  Beef  a,  (Kanfjilndy)  Minmg  Co.  (1902)  1  Ch. 
745.  But  sec  liutler  v.  Northern  Territories  Mines  of 
Australia  (1907)  96  L.  T.  41,  which  decided  that  the 
primary  object  rule,  being  only  of  prima  facie  applica- 
tion, may  be  expresflly  excluded  by  the  terms  of  the 
memorandum  of  asHociation ;  and  see  Cot  man  v.  Broug- 
ham  (1918)  A.  C.  514. 

It  appears  in  every  case  to  be  a  question  of  con- 
struction based  upon  a  consideration  of  the  whole 
memorandum  of  association  or  charter. 

Effect  of  ultra  vires  Acts. 

Ultra  vires  Acts  are  void  and  cannot  be  ratified. 

An  Act  which  is  clearly  beyond  the  powers  given 
to  a  company  by  its  inKtruiiiont  of  incorporation  can- 
not be  ratified  even  by  the  unanimous  resolution  of 
all  the  shareholders:  Ashbury  v.  litche  (1875)  L.  R. 
7  II.  L.  653.  Such  an  act  being  ultra  vires,  is  null 
and  void.  In  this  ca.se  Lord  Cairns  at  page  672  points 
out  the  necessity  of  carefully  distinguishing  lu'tween 
an  illegal  act  and  an  act  which  is  ultra  vires,  in  dealing 
with  the  powers  of  companies.  He  says,  *'The  ques- 
tion is  not  as  to  the  legality  of  the  contract;  the  ques- 
tion is  as  to  the  competency  and  power  of  the  company 
to  make  the  contract. '* 

It  has  been  held  further  that  a  judgment  by  con- 
sent or  by  way  or  compromise  against  a  corporation  to 
enforce  an  ultra  vires  agreement  is  void,  being  of  no 
more  effect  than  the  contract  itself:  G.  N.  W.  C.  Ry. 
Co.  V.  Charlebois  (1899)  A.  C.  114  and  see  Re  Neuy 
Zealand  Land  Company,  Jackson's  Case  (1888)  6.  N. 
Z.  L.  R.  (S.  C.)  549.  See  also  Huyhes  v.  Nortl^ern 
Electric  and  Manufacturing  Co.,  Limited  (1915)  50 
8.  C.  R.  626. 

A  company  will  not  be  estopped  by  deed  or  other- 
wise from  showing  that  the  act  which  it  purports  to 
havp  done,  or  the  contract  which  it  is  alleged  to  have 
made,  was  beyond  its  cor|>orate  powers,  and  is,  Uiere- 
fore,  a  nullity  as  regards  the  company :  Baroness  Wen- 
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Sect.  29.    lock  v.  River  Dee  Co.  (1887)  36  Ch.  D.  675n,  10  App. 

Cas.  354;  Ex  parte  Watson  (1888)  21  Q.  B.  D.  301, 

at  p.  302.  And  persons  wlio  deal  with  the  company 
cannot  hold  it  liable  for  an  attempted  exercise  of 
powers  which  it  does  not  possess :  Balfour  v,  Ernest 
(1859)  5  C.  B.  N.  S.  601;  Mahony  v.  East  Holy- 
ford,  Sc,  Co,  (1875)  L.  E.  7  H.  L.  869.  This  prin- 
ciple does  not  apply,  however,  where  the  act  in 
question  is  not  outside  of  the  powers  of  the  company 
altogether,  but  is  one  which  has  been  performed  with- 
out the  observance  of  some  formality  which  is  a  mere 
matter  of  internal  management :  County  of  Gloucester 
Bank  v.  Rudry,  Sc,  Co.  (1895)  1  Ch.  629;  Mahony  v. 
East  Holyford  Co.,  supra,  and  Royal  British  Bank  v. 
Turquand  (1855)  5  E.  &  B.  248  and  6  ib.  327.  In  such 
case  it  will  be  assumed  that  the  necessary  require- 
ments have  been  observed :  Colonial  Bank  of  Austral- 
asia V.  Willan  (1874)  L.  R.  5  P.  C.  417,  and  the  cases 
just  cited  above,  and  it  is  not  incumbent  on  the  person 
dealing  with  the  company  to  ascertain  that  all  its  pro- 
ceedings have  been  regular,  ibid.  But,  although  the 
company  cannot  be  held  to  a  contract  which  is  ultra 
vires  of  it,  a  remedy  may  exist  against  the  directors 
who  induced  the  contract;  Weeks  v.  Propert  (1873) 
L.  R.  8  C.  P.  427;  Looker  v.  Wrigley  (1882)  9  Q.  B.  D. 
397. 

See  also  on  estoppel  annotation  in  (1917)  36  D.  L. 
R.  107. 

The  effect  of  the  rule  that  a  company  cannot  be 
bound  in  respect  of  ultra  vires  acts  is  cut  down  by  two 
remedies  which  a  person  may  exercise  who  deals  with 
a  company  in  ignorance  of  the  fact  that  it  is  exceeding 
its  powers.  (1)  Such  person  may  be  entitled  to  sue 
the  directors  on  an  implied  warranty  of  authority  on 
their  part  to  bind  the  company. 

(2)  In  case  of  a  loan  he  may  be  entitled  tf^be  subro- 
gated to  the  rights  of  creditors  who  have  been  paid  off 
out  of  the  proceeds  of  his  loan. 
Implied  Implied    Warranty. — If   directors    represent    that 

warranty.     ^^^^  have  authority  to  enter  into  a  transaction,  where 
as  a  matter  of  fact  they  have  not,  and  the  party  to 
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whoiu  the  rt^pretu'utation  in  made,  aotiiifc  u|M)n  it,  in-    8«et  W. 
oani  lo«ii»  he  may  sue  the  diroctorfl  for  iiainuK(*M:  Fir- 
bankji  Executors  v.  Humphreys,  18  Q.  B.  D.  54;  H'hUe- 
haven  Joint  Stock  Hank  v.  Reed  (1886)  54  L.  T.  360 
C.A. 

Qmasi-aubrogatioH. — In  the  oaae  of  an  ultra  vires  gu«ci-«abro- 
borrowiug  by  a  company,  the  lender  has  no  right  of  ^'***"* 
uetioii  against  the  oompany  in  respect  of  the  contract 
uf  loan  itself.  Nor  can  he  enforce  any  secarities  given 
for  such  loan.  However,  if  the  money  haH  not  been 
spent  by  tlie  conifiany  he  is  entitled  to  prevent  the  com- 
pany from  {mrting  with  it;  and  further,  if  the  money 
advanced  has  l>een  expended  in  paying  the  lawful 
enforceable  debts  of  the  company  he  is  entitled  to 
stand  in  the  shoes  of  the  creditorR  ho  paid  off,  but  he 
is  not  entitled  to  the  IxMiefit  of  sueii  KeeuritieH  as  the 
creditors  may  have  held  in  respect  of  their  debts: 
Blackburn  Benefit  Building  Society  v.  Cunliffe  Brooks, 
(1882)  22  Ch.  1).  61 ;  (1884)  9  App.  Cas.  857.  See  also 
Royal  Bank  v.  B.  C.  Accident  (1917)  35  D.  L.  R.  650; 
Sinclair  v.  Brougham  (1914)  A.  C.  398. 

It  is  immaterial  whether  the  debts  were  in  existence 

•  

at  the  time  of  the  advance  or  not :  Baroness  Wenlock  v. 
River  Dee  (1887)  19  Q.  B.  D.  155. 

Incidental  Powers  of  Companies. 

Dicta  will  be  found  in  many  cases  to  indicate  that  a 
company  (vtssesses  certain  powers  in  virtue  of  its 
lH»ing  a  corporate  body,  e.g.,  a  power  bona  fide  to  com- 
promise any  dispute  whatever  is  incident  to  the  legal 
existence  of  the  persona  of  a  body  corporate,  per 
James,  L.J.,  in  Bath's  Case  (1878)  8  Ch.  D.  334;  see 
also  Powell  Rees  v.  Anglo  Camidian  Mortgage  Cor- 
poration (1912)  26  O.  L.  R.,  at  page  493.  It  is  doubt- 
ful, however,  whether  too  much  reliance  should  be 
placed  upon  such  expressions  of  judicial  opinion  as  a 
different  principle  is  clearly  enunciated  in  Ashhury, 
etc.,  Railuay  Co.  v.  Riche  (1875)  L.  R.  7  H.  L.  65;?,  and 
the  true  principle  would  seem  to  be  that  the  |K)88ession 
of  incidental  powers  by  a  company,  or  {mwers  not 
specifically  mentioned  in  the  instrument  of  creation, 
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Sect.  29.  depends  not  on  its  being  a  corporate  body,  but  on  its 
having  implied  power  to  do  ''whatever  is  fairly  and 
reasonably  necessary  to  effectuate  its  specified  ob- 
jects." 

It  is  not  possible  to  state  in  regard  to  any  given 
company  incorporated  for  the  purpose  of  engaging  in 
certain  specified  undertakings,  just  what  powers  it 
possesses  other  than  those  expressly  given  it.  The 
words  **A11  the  powers,  privileges  and  immunities 
necessary  for  the  carrying  on  of  its  undertaking*'  or 
similar  words  occurring  in  almost  all  companies  acts 
are  very  wide.  It  is  a  matter  of  construction  in  every 
case  to  determine  whether  or  not  a  certain  power  is 
intra  vires  of  the  company  under  consideration  when 
such  power  has  not  been  specifically  mentioned  in  its 
charter .  or  other  instrument  of  -creation ;  and  in  con- 
struing such  instrument  the  ordinary  rules  of  construc- 
tion usually  applied  in  interpreting  written  documents 
should  be  followed,  per  Selwyn,  L.J.,  in  Re  Interna- 
tional Contract  Co.  (1869)  17  W.  R.  454,  at  p.  459; 
20  L.  T.  96,  at  p.  100;  to  which  may  be  added  the  words 
of  Davey,  J.,  in  New  Zealand,  Sc,  Co.  v.  Peacock 
(1894)  1  Q.  B.  622,  at  p.  632,  ''The  memorandum  ought 
to  be  read  fairly  and  not  so  as  to  make  this  scheme 
ultra  vires  if  it  is  otherwise  unobjectionable."  See 
also  Union  Bank  of  Canada  v.  McKillop  (1914)  30  0. 
L.  R.  87,  at  page  98.  In  Williams  v.  Crawford  Tug  Co. 
(1907)  16  0.  L  .R.  245,  it  was  held  that  a  tug  company 
had  no  implied  power  to  guarantee  the  price  of  a  boiler 
to  be  purchased  by  the  tug  owner  employed  by  the 
company;  see  also  Carter  v.  Columbia  Bitulithic  Co. 
(1914)  18  D.  L.  R.  520;  Re  Pengelhj-Akitt,  Ltd.,  Jac- 
ques Case  (1914)  16  D.  L.  R.  79,  but  see  A.  E.  TJiomas, 
Ltd.  V.  Standard  Bank  (1909-10)  1  0.  W.  N.  379  and 
548,  where  under  the  circumstances  in  question  the 
power  to  guarantee  was  implied. 

In  Union  Bank  of  Canada  v.  McKillop  (1914)  30 
0.  L.  R.  87  and  affirmed  (1915)  51  S.  C.  R.  518,  the  de- 
fendant was  a  company  incorporated  under  the  On- 
tario Companies  Act,  R.  S.  0.  (1897)  c.  191  with  power 
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to  bay,  sell  and  deal  in  timber  and  Inmlier,  operate  MW  H$l,  tt. 
mills,  ©to.  The  fov^in^c-^f  a  piJ«raiitee  for  a  debt  of  a  — — 
company  whoso  solo  connection  with  the  guarantor 
was  that  of  a  cnstomer  was  held  to  be  ultra  vires.  Bnt 
whore  the  company's  powers  authorize  it  to  '^K^mran- 
tee  the  contracts  of  or  otherwise  assiHt"  any  company 
carrying  on  any  business  which  the  guaranteeing  com- 
pany is  authorized  to  engage  in,  a  guarantee  by  the 
latter  of  the  account  of  a. company  carrying  on  Huch 
business  is  intra  vires:  Bank  of  Ottawa  v.  Hamilton 
Stove  and  Heater  Co.  (1919)  44  0.  L.  B.  93. 

The  following  reported  decisions  afford  further 
illuRtrntionR  of  the  application  of  the  foregoing  prin- 
ciples in  specific  cases: — 

To  Make  Contracts. 

For  the  general  rule  see  judgment  of  Gwvnne,  J., 
in  Hoiey  v.  Whiting  (1886)  14  S.  C.  K.  515,  at  p.  531. 

A  company  may  not  assign  all  its  rights  and  powers 
absolutely:  Atty-Gen.  v.  T/ie  Niagara  Falls  Interna- 
tional Bridge  Co.  (1873)  20  Or.  34.  But  a  railway 
company  may  lease  a  portion  of  its  road  to  another 
company  and  assign  all  its  rights  and  privileges  as  to 
the  portion  so  leased:  Michigan  Central  By.  Co.  v. 
Wvtdlvans  (1894)  24  8.  C.  R.309,  but.  see  Hinckley  v. 
Gildersleeve  (1872)  19  Gr.  212,  and  see  also  Montreal 
Telegraph  Co.  v.  Law  (1883)  27  L.  C.  Jurist  257,  at  p. 
277. 

Distinction  between  contracts  executed  and  con- 
tracts executory:  The  Garland  Manufacturing  Co.  v. 
The  Northumberland  Paper  and  Electric  Co.,  Limited 
( 1900)  31  0.  R.  40.  See  young  v.  Bank  of  Nova  Scotia 
(1915)  34  O.  L.  B.  176. 

Where  directors  had  bought  goods  on  the  credit  of 
the  company  which  by  the  act  of  incorp«>ration  it  Iwul 
no  power  to  buy,  they  were  held  not  liable  on  a  war- 
ranty of  authority  or  otherwise,  the  representation 
iHMng  one  of  law  and  not  of  fact :  Struthers  v.  Macken- 
eie(1897)28  0.B.381. 
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Sect.  29.         See  also  Great  Western  Railway  Co,  v.  Preston  and 

Berlin  Co.  (1857)  17  U.  C.  R.  477;  Calvin  v.  The  Pro^ 

vincial  Insurance  Co.  (1869)  20  U.  C.  C.  P.  267;  Ber- 
nardin  v.  Municipality  of  North  Bufferin  (1891)  19  S. 
C.  R.  581;  FairchUd  v.  Ferguson  (1892)  21  S.  C.  R. 
484;  C/^ade6o^s  V.  DeZa^  (1895)  26  S.  C.  R.  221. 

A  power  by  statute  or  charter  purporting  to  autho- 
rize a  company  to  sell  its  undertaking  does  not  alone 
without  express  words  give  a  power  to  sell  for  shares 
in  another  company :  Hill  v.  Starr  Manufacturing  Com- 
pany (1914)  15  D.  L.  R.  146. 

The  power  to  dispose  of  lands  carries  with  it  the 
power  to  lease :  Bominion  Cotton  Mills  v.  Amyot 
(1912)  4  D.  L.  R.  306. 

To  Borrow  Money  and  to  Mortgage. 
To  borrow  A  company  authorized  to  borrow  and  to  mortgage 

S^'morteage.  Can  take  a  bond  as  additional  security  for  money  over- 
due upon  it :  Hope  v.  Glass  (1863)  23  U.  C.  R.  86. 

Where  the  terms  upon  which  money  is  borrowed  or 
a  mortgage  given  by  a  company  are  not  illegal  it  is 
within  its  powers  to  pay  a  bonus  for  the  accommoda- 
tion obtained:  Farrell  v.  The  Caribou  Gold  Mining 
Co.  (1897)  30  N.  S.  R.  199. 

Directors  of  a  company  were  authorized  to  execute 
a  mortgage  to  parties  who  had  agreed  to  advance  the 
sum  ot  $30,000  to  enable  the  company  to  acquire  cer- 
tain mining  property  which  they  desired  to  purchase, 
and  to  include  in  such  mortgage  bonuses  amounting  in 
all  to  $10,000.  Held,  that  the  company  being  a  trading 
corporation,  had  as  such,  power  to  borrow  money  and 
to  mortgage,  and  that  as  long  as  the  terms  upon  which 
the  money  was  borrowed,  and  the  mortgage  given, 
were  not  illegal,  there  could  be  no  objection  to  paying 
a  bonus  for  the  accommodation  obtained:  Farrell  v. 
The  Caribou  Gold  Mining  Co.  (1897)  30  N.  S.  R.  190.. 

The  power  to  borrow  money  implies  the  power  to 
mortgage.  Directors  of  a  company  incorporated 
under  the  Act  of  1852,  c.  2  (Rev.  Stats.  N.S.,  3rd  Series, 
750)  have  power  to  mortgage  the  property  of  the  com- 
pany to  discharge  obligations  for  which  the  sharehold- 
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en  aro  liable,  and  would  oontinne  personally  liable  if   Stat  tt. 
there  wag  no  mortgage :  /••  re  Nash  Brick  and  Pottery 
Mamufacturing  Co.  (1873)  3  N.  S.  R.  254. 

A  company  which  haa  power  to  advance  moneys  on  Lmi  ea 
mortgage  securities  haH  powor  to  do  ovorytliiiiR  uvwh-  ««>»<»■«•« 
tary  to  protect  such  security  or  to  realize  upon  it,  and 
if  the  company  is  a  second  mort|?agee  it  has  power  by 
implication  to  do  those  thin;^  which  mi^ht  roHult  from 
the  working?  out  of  the  relation  subsisting  between  first 
and  second  mortgagees,  such  as  a  power  to  redeem  the 
first  mortgage.  And  if  such  a  company  take  a  mort- 
gage upon  leasehold  property  it  may  pay  the  rents 
reserved  in  order  to  avoid  a  forfeiture,  and  may  also 
pay  the  proper  expenses  of  maintaiuinf<:  and  working 
the  property  where  its  productiveness  is  thus  attained: 
Sheffield,  dfc,  Society  v.  Aizlewood  (1889)  44  Ch.  D. 
412. 

See  also  Western  Assurance  Co.  v.  Taylor  (1862) 
9  Gr.  471;  Reid  v.  Whitehead  (1864)  10  Gr.  446;  The 
Corporation  of  North  GwUlimbury  v.  Moore  (1865)  15 
U.  C.  C.  P.  445;  Edinburgh  Life  Assurance  Co.  v. 
Graham  (1860)  19  U.  C.  L.  R.  581;  Victoria  Mutual 
Fire  Insurance  Co.  v.  Thompson  (1882)  32  U.  C.  C.  P. 
476;  9  A.  R.  620;  Sheppard  v.  Bonanza,  Sc,  Co.  (1894) 
25  O.  R.  305;  Royal  Bank  v.  B.  C.  Accident  (1917)  35 
D.  L.  R.  650. 

When  one  of  the  objects  for  which  the  company  is 
incorporated  is  to  acquire,  sell  and  dispose  of  lands 
of  a  certain  description  the  company  has  power  to  jsrive 
a  mortgage  as  security  for  purchase  money  and  to 
give  a  covenant  therein  to  pay  such  purchase  money: 
Sheppard  v.  Bonanza  Nickel  Co.  (1894)  25  O.  R.  .3(»o; 
see  also  Kirkpatrick  v.  Cornwall  Electric  Railway  Co., 
Ltd.  (1901)  2  O.  L.  R.  113.  This  was  a  case  of  aii  elec- 
tric street  railway  company  incorporated  under  the 
Ontario  Joint  Stock  Companies  Letters  I*atent  Act, 
R.  S.  ().  (1887)  c.  157,  which  ji:ave  the  <lirectors  power 
to  borrow  money  upon  the  credit  of  the  company  under 
the  sanction  of  a  by-law  of  the  shareholders ;  and  uutler 
the  like  sanction  to  hypothecate  mortgage  or  pledge 
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Sect  29.  the  real  or  personal  property  of  the.  company  to  secure 
any  sum  or  sums  borrowed  for  the  purposes  thereof. 
It  was  held  that  this  section  did  not  restrict  the  power 
of  mortgaging  to  the  existing  property  of  the  com- 
pany; per  Osier,  J. A.,  at  page  117,  ''There  is  nothing 
in  the  act  which  expressly  or  by  implication  restricts 
the  exercise  of  the  power  to  its  then  existing  property. 
In  this  respect  it  seems  to  me  that  the  company  is  in- 
vested with  as  large  powers  to  mortgage  its  ordinary 
after  acquired  property  as  belongs  to  an  individual 
person."  See  also  Perth  Flax  and  Cordage  Co.  (1909) 
13  0.  W.  E.  1140. 


To  pay 

interest. 


To  lend 
money. 


To  Pay  Interest. 

In  an  action  for  the  interest  on  bonds  issued  by  a 
company  under  37  Vict.  cap.  57  (Que.),  the  defendants 
pleaded  that  the  Legislature  could  not  enact  a  law 
authorizing  the;  company  to  enter  into  any  contract 
binding  on  it  by  which  a  rate  of  interest  higher  than 
six  per  cent,  was  to  be  paid,  and  the  coupons  being  at 
the  rate  of  seven  per  cent,  the  obligation  was  void,  or 
at  most  good  only  for  six  per  cent.  It  was  held,  how- 
ever, that  the  company  being  authorized  to  borrow 
could  legally  agree  to  pay  seven  per  cent,  or  such  other 
rate  as  might  be  specially  agreed  upon :  Macdougall  v. 
Montreal  Warehousing  Co.  (1880)  3  L.  N.  64. 

Corporations  other  than  banks  may  validly  lend  at 
any  stipulated  rate  of  interest :  Royal  Canadian  Insur- 
ance Co.  V.  Montreal  Warehousing  Co.  (1880)  S.  C.  3 
L.  N.  155;  McHugh  v.  Union  Bank  of  Canada  (1913) 
A.  C.  299. 

To  Lend  Money. 

The  power  to  loan  is  a  common  power  to  be  in- 
serted, and  its  omission  from  the  memorandum  of  a 
trading  company  is  significant.  Thus  where  there  was 
no  express  power  to  loan  it  was  held  that  a  company 
incorporated  to  carry  on  a  general  contracting  busi- 
ness had  no  implied  power  to  make  a  loan  to  another 
company,  and  that  a  chattel  mortgage  taken  therefor 
was  invalid:   Columbia  Bitulithic   Co.  v.  Vancouver 
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Lumber  Co.  ( 1914)  20  1).  L.  B.  954;  ( 1915)  21  1).  U  B.    8Mt  ». 
91.    Tho  coinpuny  niiKl»t  have  the  right  to  guc  for  the 
return  of  the  money,  ibid. 

To  iBBUt  Shares  at  a  Discoimt. 

Without  beiuj?  especially  empowered  to  do  so  a  com- 
pany oanuot  make  allotments  of  its  capital  stock  at  a 
rate  per  share  below  the  face  value:  Northwest  Elec- 
tric Co.  V.  Walsh  (1898)  29  S.  C.  B.  33;  Re  Clinton 
Thresher  Co.  (1910)  20  O.  L.  B.  555.  It  is  ultra  vires 
to  issue  fractions  of  a  share:  McGill  Chair  Company 
{Munro*s  Case)  (1912)  26  O.  L.  B.  254. 

A  company  incorporated  under  the  Manitoba  Act 
was  held  to  have  no  power  to  bargain  away  paid  up 
shares  for  a  mere  covenant  or  agreement  to  do  certain 
fntnre  acts  as  to  which  upon  non-{)erformance  the 
company's  right  would  be  to  damages  only:  Winnipeg 
Hedge  and  Wire  Fence  Co.,  Limited  (1912)  1  D.  L.  B. 
316,  Jones  and  Moore  Electric,  18  Man.  L.  B.  549, 
followed  {sed  quare). 

A  company  after  it  has  improperly  issued  shares 
at  a  discount  has  no  power  to  cancel  them:  McGill 
Chair  Company,  Munro's  Case  (1912)  26  O.  L.  B.  254. 
If,  however,  certificates  have  not  been  issued  and  the 
contract  to  take  shares  is  still  executory  a  resolution 
may  be  passed  cancelling  them:  Re  Matthew  Guy  Car- 
riaqe  and  Automobile,  Thomas's  Case  (1912)  3  O.  W. 
N.  902. 

While  a  company  may  not  issue  its  shares  at  a  dis* 
count  there  is  no  rule  which  absolutely  ])revents  direc- 
tors representing  the  company  from  selling  shares  at 
par  where  they  are  at  a  premium  on  the  market: 
Harris  v.  Sumner  (1908)  5  E.  L.  R.  161. 

To  Acquire,  Hold  and  Dispose  of  Land 

This  power  is  expressly  covered  by  Section  29. 
Apart  from  the  Act  the  law  is  as  follows : 

A  company  empowered  to  hold  land  for  a  definite 
purpose  only  may  take  a  conveyance  of  land  for  an- 
other purpose,  and  the  Crown  alone  can  take  advantage 


110  DOMINION   COMPANIES  ACT. 

Sect.  29.    of  the  disability,  and  the  company  can  convey  its  de- 

■ feasible  title:  Becher  v.  Woods  (1865)  16  U.  C.  C.  P. 

Hold  and  29 ;  McDiarmid  v.  Hughes  (1888)  16  0.  R.  570.  So  also 
sell  land.  jf  g^  company  has  power  to  hold  land  for  a  definite 
period  only,  without  any  provision  as  to  reverter,  and 
holds  beyond  that  period,  the  Crown  alone  can  take 
advantage  of  it :  McDiarmid  v.  Hughes,  and  this  case 
is  authority  for  saying  that  in  Ontario,  at  all  events, 
though  the  Statutes  of  Mortmain  have  been  held  to  be 
in  force  in  that  Province,  the  position  is  the  same 
though  the  company  has  not  been  empowered  to. hold 
lands  at  all,  if  it  has  not  been  expressly  prohibited  from 
doing  so. 

An  insurance  company  had  power  to  hold  real 
estate  for  the  immediate  accommodation  of  the  com- 
pany *'or  such  as  shall  have  bee'n  bona  fide  mortgaged 
to  it  by  way  of  security,  or  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its 
dealing. ' '  It  had  also  power  to  invest  its  funds  in 
mortgages  of  real  estate.  The  company  sold  a  vessel 
and  took  from  its  vendee  mortgages  on  real  estate 
for  securing  the  purchase  money.  It  was  held  that  this 
transaction  was  intra  vires :  Western  Assurance  Co. 
V.  Taylor  (1862)  9  Gr.  471. 

Only  the  Crown  can  take  advantage  of  the  forfei- 
ture which  a  company  incurs  by  holding  land  when  not 
empowered  to  do  so:  McDiarmid  v.  Hughes  (1888)  16 
0.  R.  570. 

A  company  incorporated  by  private  Act,  having 
obtained  an  indefeasible  title  to  real  property  under  the 
Land  Registry  Act  for  purposes  not  authorized  by  the 
incorporating  Act,  may  enter  into  an  agreement  for  sale 
of  the  property  and  sue  to  recover  arrears  of  payments 
due  thereon:  Hudson  Bag  Ins.  Co.  v.  Creelman  (1918) 
40  D.  L.  R.  274;  (1919)  48  D.  L.  R.  234  (P.C.). 
To  hold  A  bona  fide  agreement  to  sell  is  sufficient  to  prevent 

^°^"  a  forfeiture :  London  and  Canadian  Loan  and  Agency 

Co.  V.  Graham  (1888)  16  0.  R.  329.  See  also  Becher  v. 
Woods  (1865)  16  U.  C.  C.  P.  29;  Sheppard  v.  Bonanza, 
&c.,  Co.  (1894)  25  0.  R.  305. 
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Reduce  Capital  or  Repurchaae  Shares.  8eet  t9. 

To  an  action  for  a  call  on  Httx'k  by  tlu*  li(iui(lator»  of  ' 

a  oompany,  tlio  defendant  pleaded  that  he  had  sub-  capiui  or 
floribed  for  80  shares  of  stock,  on  which  he  had  paid  10  JSJi!?*** 
per  cent.  Subsequently  at  a  meeting  of  the  sharehold- 
ers duly  called  for  that  purpose  it  was  decided  in  the 
interests  of  the  company  to  reduce  the  capital  from 
$1,000,000  to  $250,000  by  accepting  a  payment  of  15 
per  cent  on  the  shares,  and  exchanging  them  with  the 
shareholders  for  one  quarter  of  the  number  of  shares 
fully  paid  up.  The  defendant  agreed  to  this  arrange- 
ment and  after  paying  up  15  per  cent,  of  his  shares, 
making  25  per  cent,  paid  in  all,  he  received  from  the 
managing  director  20  paid  up  shares  for  the  80  shares 
held  by  him.  This  was  done  in  good  faith  and  in  pur- 
suance of  the  resolution  of  the  shareholders  authoriz- 
ing it.  It  appeared  that  if  the  arrangement  had  been 
fully  carried  out  it  would  have  realized  a  sum  sufficient 
to  pay  all  the  liabilities  of  the  company. 

Held,  however,  that  the  company,  without  being 
specially  authorized,  could  not  reduce  its  capital,  nor 
purchase,  or  accept  a  surrender  of  its  shares,  and  the 
transaction  was  therefore  ultra  vires  and  void:  Ross 
v.  Fiset  (1882)  8  Q.  L.  R.  251  S.  C. 

Where  a  person  has  regularly  become  a  shareholder 
the  company  has  no  power  to  acquire  its  o\^ti  shares  by 
transfer  or  surrender  from  the  shareholder  apart  from 
the  remedies  it  is  authorized  to  enforce  for  non-pay- 
ment of  calls:  Re  Winnipeff  Jledpr  and  Wire  Fence 
Company  (1912)  1  D.  L.  r!  316;  Smith  v.  Gowganda 
(1909-10)  44  S.  C.  R.  621;  Colonic  Assurance  Co.  v. 
8mUh  (1913)  12  D.  L.  R.  113. 

See  Stavert  v.  McMillan  (1911)  24  O.  L.  R.  456, 
affinned  on  api)eal  (1913)  13  D.  L.  R.  761  (P.C.). 

Nor  will  a  company  be  bound  by  a  contract  to  re- 
sell or  purchase  its  own  shares  issued  to  a  subscriber: 
Urlmg  v.  Siemon  (1910)  10  O.  W.  N.  296;  Ward  v. 
Siemon  (1918)  43  O.  L.  R.  113;  in  Re  Colonial  Assur- 
ance Co.;  Crossley's  Case  (1917)  34  D.  L.  R.  341.  a 
transfer  by  a  shareholder  in  compromise  of  an  action 
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Sect.  29.  of  partly  paid  shares  to  a  trustee  for  the  company  was 
'held  not  to  be  a  trafficking  by  the  company  in  its  shares. 

The  following  method  of  providing  a  company  with 
working  capital  was  held  not  to  be  a  purchase  by  the 
company  of  its  own  shares.  Under  an  agreement  of 
the  members  of  a  syndicate  which  organized  the  com- 
pany a  number  of  shares  issued  as  fully  paid  up  in 
consideration  of  the  transfer  of  assets  to  the  company 
were  transferred  to  the  president  and  secretary  of  the 
company  for  the  purpose  of  providing  funds  for  the 
organizing  of  the  company  and  providing  it  with  work- 
ing capital.  A  portion  only  of  the  shares  were  sold  and 
the  company  having  become  prosperous  and  there 
being  no  immediate  prospect  of  further  capital  being 
required  an  action  was  brought  by  members  of  the 
syndicate  to  make  the  directors  of  the  company 
account  to  them  for  the  unsold  balance.  It  was  held 
that  this  was  not  a  wrongful  acquisition  by  the  com- 
pany of  its  own  shares ;  that  the  syndicate  had  retained 
no  individual  interest  in  the  shares;  that  the  words 
**for  the  purpose  of  providing  funds"  simply  showed 
the  way  in  which  the  funds  were  to  be  used,  but  did  not 
put  any  limitation  upon  the  beneficial  interest  which 
was  transferred;  and  that  the  directors  were  not 
bound  to  account  for  the  unsold  shares :  Black  v.  Car- 
son (1913)  7  D.  L.  R.  484;  (1917)  36  D.  L.  R.  772  (P.C). 

In  carrying  out  an  arrangement  of  the  above  de- 
scription it  will  usually  be  found  to  be  convenient  to 
cause  the  shares  to  be  transferred  to  the  transfer  agent 
of  the  company  as  trustee.  It  is  also  important  to 
make  adequate  provision  for  the  voting  of  the  shares 
and  the  disposition  of  dividends  thereon  while  the 
shares  remain  undisposed  of  and  the  final  distribution 
of  any  surplus  of  shares  not  required  to  be  sold  among 
the  shareholders  for  the  time  being  of  the  company  or 
as  may  be  deemed  advisable. 

For  reduction  of  share  capital  under  the  Act  see 
the  notes  to  s.  54. 

To  Give  Warehouse  Receipts. 

To  give  Appellant  in  this  action  claimed  1,100  tons  of  iron 

warehouse     ^g  endorsee  of  five  warehouse  receipts  given  by  the 
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M  Iron  Co.    Two  of  the  reoeipU  were  Higiu'd  by   Seet  M. 

iul  i»i.    iiiLiit  aud  three  by -the  secretary  of  the  com- 

pany.  Defendanta  plotidod  that  they  wore  not  ware- 
'  t  somen  and  could  not  give  warehouse  receipts,  and 
liuii  their  president  and  secretary  had  no  authority  to 
grant  such  receipts. 

Held,  that  the  action  must  be  dismissed  as  there  was 
no  evidence  tJiat  the  company  were  warehousemen,  or 
that  the  president  and  secretary  were  authorized  to 
sign  warehouse  receipts:  Hearle  v.  Rhind  (1878)  22  L. 
C.  J.239;l  L.  N.  lOlQ.  B. 

MiscellaneouB  Oases. 

Dividends  cannot  be  declared  when  the  capital 
would  be  impaired  by  so  doing.  This  is  ultra  vires  no 
matter  how  small  the  dividend:  Colonial  Insurance 
Company  v.  Smith  (1913)  12  D.  L.  R.  113. 

That  the  performance  of  a  contract  requires  the 
construction  of  an  increased  plant  does  not  make  it 
ultra  vires:  National  Malleable,  <Bc.,  Company  v. 
Smithes  Falls  (1907)  14  O.  L.  R.  22. 

The  power  to  buy  the  assets  of  another  company  is 
not  taken  away  by  a  prohibition  against  leasing,  amal- 
gamating or  selling  out  to  any  other  company:  Cor- 
poration of  the  City  of  Toronto  v.  Toronto  Electric 
Liffht  (1905)  lOO.  L.R.  621. 

It  is  ultra  vires  to  forbid  the  transfer  of  paid  up 
shares:  Re  Good  *&  Jacob  Y.  Shantz  Son  cC  Co.,  21  O. 
L.  R.  153;  Re  Imperial  Starch  Company  (1905)  10  O. 
L.  R.  22;  Re  Relleville  Driving  and  Athletic  Associa- 
tion (1911)  31  O.  L.  R.  79  (C.  A.);  Canada  National 
Fire,  dc„  Co.  v.  Mulchings  (1918)  87  L.  J.  P.  C.  100. 

A  covenant  to  establish  and  maintain  a  railway 
station  is  within  tlie  corporate  powers  of  a  develop- 
ment company  '*to  do  any  act  to  increase  the  value  of 
the  pro|)erty,  etc.** iNorquay  v.  G.  T.  P.  Town  and  De- 
velopment Co,  (1916)  25  D.  L.  R.  59. 

30.  The  oompiny  shall,  at  all  times,  have  an  ofBce  in  the  otBcr*. 
city  or  town  in  which  its  chief  place  of  business  in  Canada  is  •«vnrl««. 
situate,  which  sliall  be  the  legal  domicile  of  the  company  in  *'*'°''^*'^- 

O.C.A.— S 
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Sect.  30.     Canada;  and  the  company  may  establish  such  other  offices  and 
agencies  elsewhere  as  it  deems. expedient. 
Notice.  2.  Notice  of  the  situation  of  such  principal  office  and  of  any 

change  therein  shall  be  published  in  the  Canada  Gazette.     2  B. 
VII.,  c.  15,  8.  22. 

It  should  be  noted  that  while  the  section  contem- 
plates that  the  head  office  and  the  place  where  the 
company's  main  business  in  Canada  is  transacted 
should  be  one  and  the  same,  this  is  not  necessarily  the 
case.  The  naming  of  the  office  and  the  publication 
thereof  by  the  company  are  decisive  and  it  is  not 
necessary  that  any  part  of  the  company's  business  in 
the  ordinary  sense  of  the  term  should  be  carried 
on  at  the  place  where  the  head  office  is  situated. 

It  is  to  the  courts  in  the  province  where  the  com- 
pany's head  office  is  situated  that  a  petition  to  wind 
up  the  company  must  be  presented:  E.  S.  0.  (1906)  c. 
144,  s.  8. 

It  does  not,  however,  follow  that  a  company  may 
not  have  more  than  one  place  of  residence.  As  a 
matter  of  fact  it  may  be  licensed  to  do  business  in  one 
or  more  provinces  under  the  extra-provincial  corpora- 
tions acts  there  in  force.  In  such  case  the  naming  of  a 
registered  office  where  service  may  be  made  and  the 
appointing  of  an  attorney  on  whom  process  may  be 
served  are  required.  It  is  in  each  case  a  question  of 
fact  whether  the  company  carries  on  its  business  in 
any  given  place:  Hag  gin  v.  Comptoir  D'Escompte,  23 
Q.  B.  D.  521;  Buckley,  8th  ed.,  p.  176. 

For  the  purpose  of  taxation  a  company  may  be 
deemed  to  be  resident  in  a  jurisdiction  other  than  that 
of  the  place  where  its  head  office  is  situated :  De  Beers 
Consolidated  Mines,  Limited  v.  Howe  (1906)  A.  C.  455, 
where  it  was  held  that  for  the  purpose  of  the  Income 
Tax  Act,  1853,  the  company  was  resident  in  England. 

Section  95  of  the  Act  provides* that  service  of  pro- 
cess shall  be  made  "at  the  office  of  the  company  in  the 
city  or  town  in  which  its  chief  place  of  business  in 
Canada  is  situated."  See  also  Section  91,  which  pro- 
vides that  the  books  mentioned  in  Sections  89  and  90 
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shall  be  kept  *'at  the  head  u(Boe  or  chief  place  of  busi-  8Mt.S0i 
neM  of  the  company*'  without  adding  the  qnalifying 
worda  '*in  Canada/' 

Apart  from  the  Act  it  wouhl  appear  that  the  domi- 
eile  of  a  company  is  determined  by  the  situation  of  the 
office  from  which  the  company  is  controlled  and  man- 
aged, lialshiiry,  vol.  5,  para.  6. 

The  question  arises  whether  a  company  may  be 
domiciled  outside  of  the  country  under  the  laws  of 
which  it  is  incorporated.  See  as  to  this  Halsbury,  voL 
T),  p.  15,  note  m. 

Doubts  have  arisen  as  to  the  validity  of  resolutions 
passed  at  meetings  held  outside  the  incorporating 
state,  sec  De  Beers  v.  Uowe  (1905)  A.  C.  455.  For  a 
fuller  discussion  of  this  question  see  the  notes  to  s.  77 
dealing  with  meetings,  and  see  Re  Lands  <B  Homes, 
dc,  Robertson's  Case  (1919)  44  D.  L.  B.  325  (Man. 
C.  A.). 

SI.  Every  deed  which  any  person,  lawfully  empowered  inAcuof 
that  behalf  by  the  company  a«  its  attorney,  signs  on  behalf  ofwll^^^ 
the  company  and  seals  with  his'  seal,  shall  be  binding  on  the 
companv  ami  shall  have  the  same  effect  as  if  it  was  under  the 
teal  of  the  company.    2  E.  VII.,  c.  15,  s.  23. 

In  Scottish  Canadian  Canning  Co.  v.  Dickie  (1915) 
22  D.  L.  B.  890,  it  was  held  that  the  managing  director 
of  a  company  incorporated  under  the  Imperial  Com- 
panies ((Consolidation)  Act,  1908,  to  whom  authority 
had  been  given  to  execute  all  deeds  and  instruments 
which  he  might  think  necessary  in  connection  with  the 
company's  business,  was  entitled  to  lease  the  com- 
pany 's  salmon  cannery. 

32.  Every  contract,  agreement,  engaf^mcnt  or  bargain  made,  Contnicts  of 
and  every  bill  of  exchange  drawn,  accepted  or  endorsed,  and  •«*o*  ^nd- 
every  promissory  note  and  cheque  made,  drawn  or  endorsed  on  t^^ny. 
iH'half  of  the  company,  by  any  afrent,  officer  or  servant  of  the 
company,  in  freneral  acconlance  with  his  powers  as  such  under 
the  by-lawa  of  the  company,  shall  be  binding  upon  the  compumy. 

2.  In  no  case  shall  it  be  necessary  to  have  the  seal  of  theCMMwber* 
company  affixed  to  any  such  contract,  agreement,  engagement,  ^JJ|j^^ 
bargain,  bill  of  exchange,  promissory  note  or  cheque,  or  to  prove 
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Sect.  32.    that  the  same  was  made,  drawn,  accepted  or  endorsed,  as  the 
case  may  be,  in  pursuance  of  any  by-law  or  special  vote  or  order. 


No  indl-  3.  No  person  so  acting  as  such  agent_  oflBcer  or  servant  of 

b'rtv^^^*"      ^^®   company   shall   be   thereby   subjected   individually   to  any 
liability  whatever  to  any  third  person.    2  E.  VII.,  c.  15,  s.  24. 

History  of  s.  32. 

Provincial  variations. 

Construction  of  s.  32. 

Note  on  the  powers  and  liabilities  of  corporations. 

(A)  Contracts: 

(1)  Limitations. 

Pre-incorporation  contracts. 

Subscription  for  shares  before  incorporation. 

Ultra  vires  contracts. 

(2)  As  to  the  necessity  for  affixing  the  corporate 

seal  to  the  contract.  ' 

Part  performance. 

Other  Canadian  cases. 

Executed  contracts  not  under  seal  enforced. 

Executory  contracts  not  under  seal  not  en- 
forced. 

Ontario  Act. 

Contracts  in  pursuance  of  charter. 

Sec.  32  (2)— Form  of  the  contract. 

Formalities  in  appointing  agents. 

Miscellaneous  cases. 

(3)  Of  the  authority  of  the  agent  or  officer. 

Agency  in  general. 

Directors,  general  agents,  etc. 

Authority  of  agent. 

Agents  de  facto. 

Course  of  dealing. 

Holding  out  and  acquiescence. 

Ostensible  authority. 

Agent  apparently  acting  within  authority. 

Principle  excluded. 

Officers— Manager    and   managing   director; 

president;  vice-president;  secretary. 
Personal  liability  of  agent. 
Bills,  notes  and  cheques. 
Ratification. 


I 
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(B)  LUbility  for  torti.  Uct.n. 

Tho  provisiuiiB  contained  in  tho  above  section  ap-i]b«»rjor 
poarecl  in  substantially  Uic  saino  form  in  (1902)  c.  15, *''^ 
8.  24;  K.  8.  C.  (1886)  o.  119,  s.  76;  and  (1877)  c.  40,  s.  66. 

In  order  to  detemiine  the  applicability  of  cases  proriadai 
decided  ander  the  companies  Icfi^islation  of  the  various  ^*'^**'** 
provinces  it  is  necessary  to  note  the  variations  in  the 
local  acts  which  arc  as  follows : — 

(a)  The  Quebec,  New  Brunswick  and  Manitoba 
Acts  follow  tlic  phraseology  of  the  Dominion  Act.  The 
section  appears  in  the  Quebec  Act  as  para.  5997;  in  the 
New  Brunswick  Act  as  s.  72;  in  the  Manitoba  Act  as 
s.  66.  In  the  Manitoba  Act  the  words,  ''or  otherwise" 
are  added  after  the  words  **in  general  accordance  with 
his  powers  as  such  under  the  by-laws.'* 

(b)  In  Ontario  the  corresponding  section,  viz.,  s. 
81  of  R.  8.  0.  (1897)  c.  191,  reproducing  s.  78  of  60 
Vict.  c.  28,  appears  to  have  been  dropped  in  1907,  and 
in  the  subsequent  revisions. 

(c)  In  the  Nova  Scotia  Act,  s.  88,  c.  128  B.  8.  N.  8. 
(1900)  and  amendments,  reproduces  s.  37  of  the  Im- 
perial Act  of  1867. 

(d)  The  Acts  of  Saskatchewan,  Alberta  and  British 
Colombia  contain  two  sections,  one  incorporating  the 
provisions  of  the  Imperial  Act,  as  in  the  case  of  Nova 
Scotia,  and  tho  other  section  containing  a  provision 
similar  to  the  Dominion  s.  32,  covering  contracts  by 
oflloers  and  agents,  and  expressed  to  be  subject  to  tlie 
first  named  section,  viz.,  the  section  corresponding  to 
the  Imperial  Act,  1867,  s.  37. 

The  sections  in  question  appear  in  the  Acts  of  tlie 
above  named  provinces  aa  follows: — Saskatchewan, 
ss.  107,  108;  Alberta,  S8.  95,  97;  British  Columbia,  ss. 
84,86. 

The  provisions  of  the  Imperial  Act  arc  found  in 
Bub-sections  (1)  and  (2)  of  section  76  of  the  Act  of 
1908,  which  is  a  re-enactment  of  section  37  of  the  Act 
of  1867.    The  latter  section  reads  as  follows : — 
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Sect. 32.         ''Contracts  on  behalf  of  any  company  under  the 
principal  Act  may  be  made  as  follows  (that  is  to  say) : 

English  Act.  (1)  Any  Contract  which  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writ- 
ing, and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  com- 
pany in  writing  under  the  common  seal  of  the 
company,  and  such  contract  may  be  in  the  same 
manner  varied  or  discharged: 

(2)  Any  Contract  which  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writ- 
ing, and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the  qom- 
pany  in  writing  signed  by  any  person  acting 
under  the  express  or  implied  authority  of  the 
company,  and  such  contract  may  in  the  same 
manner  be  varied  or  discharged : 

(3)  Any  contract  which  is  made  between  private 
persons  would  by  law  be  valid  although  made 
by  parol  only,  and  not  reduced  into  writing,  may 
be  made  by  parol  on  behalf  of  the  company  by 
any  person  acting  under  the  express  or  implied 
authority  of  the  company,  and  such  contract  may 
in  the  same  way  be  varied  or  discharged. 

And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be 
binding  upon  the  company  and  their  successors  and  all 
parties  thereto,  their  heirs,  executors,  or  administra- 
tors, as  the  case  may  b^  " 

Under  the  above  section  i.^d  under  the  acts  of  the 
various  provinces  which  have  adopted  a  similar  pro- 
vision the  common  law  rule  as  laid  down  in  South 
of  Ireland  Colliery  v.  Waddle  (1869)  L.  R.  4  C.  P.  617, 
is  further  extended. 

The  provisions  last  quoted  are  certainly  more  ex- 
plicit and  are  probably  wider  than  the  provisions  of 
section  32. 

Under  section  32  contracts  made  by  the  agents, 
officers  or  servants  of  the  company  "in  general  ac- 
cordance" with  their  powers  are  binding  on  the  com- 
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pany,  niid  this  provision  will  be  ooiistruod  broudly  and   fMt.  St. 

a    reaitonahle    latitude   allowed    in   aaoertaininfc   the "" 

agent  *8  authority.  See  Tatilttr  v.  Cohourg,  t'tc,  Co. 
(1874)  24  C.  \\  2(X);  Thorn  piiou  v.  Brant  ford,  etc.,  Co. 
(1898)  25  A.  R.  340;  Clarke  v.  Union  Fire  Intturance 
Co.  (1884)  10  P.  R.  339;  liain  v.  Anderson  (IH!»7)  27 
0.  R.  369,  374;  Imperial  Hank  v.  Farmers  Tradinq  Co., 
13  Man.  L.  R.  412. 

Note  on  the  powers  and  liabilities  of  corporations. 
(A)  Oontracts. 

(1)  Limitations. 

(2)  The  necessity  for  a  corporate  seal. 

(3)  The  authority  of  the  officer  or  agent  acting  for 

the  company. 
A  corporation  is  as  fully  capable  of  binding  itself 
by  contract  as  an  individual:  Uateman  v.  Ashton- 
underLyne  Corporation  (1858)  3  H.  &  N.  323,  per 
Martin,  B.,  at  p.  335;  Ooregum  Gold  .Mining  Company 
V.  Roper  (1892)  A.  C.  125.  Such  capacity  is,  however, 
subject  to  certain  necessary  limitations. 

(1)  Limitations. 

A  contract  made  on  behalf  of  a  company  before  Pre-incor- 
incorfKiration  is  not  binding  on  the  company  and  can^J^^^etB. 
not  be  ratified  by  it  after  incorporation:  Kelner  v. 
Baxter  (18(56-7)  L.  R.  2  C.  P.  174;  Re  Empress  Engin- 
eering Co.  (1881)  16  Ch.  D.  125.  And  the  subsequent 
adoption  and  confirmation  by  the  company  of  such  a 
contract  does  not  impose  any  obligation  on  the  com- 
pany or  establish  any  contractual  relation  between  it 
and  the  other  party  to  the  contract:  North  Sydney 
Investmetit  Co.  v.  Biggins  (1899)  A.  C.  263.  Nor  will 
the  company  be  Iwund  in  such  cases  although  the 
parties  afterwards  carry  out  some  of  the  terms  of  the 
contract  and  act  on  the  supposition  that  it  was  binding 
on  the  company:  Coit  v.  Duuling  (1898-1901)  4  Torr. 
L.  R.  4<>4;  and  see  Bagot  Pneumatic  Tyre  Co.  v.  Clip- 
per Pneumatic  Tyre  Co.  (1902)  1  Ch.  146. 

In  Knglaud  a  provision  in  the  articles  of  associa- 
tion that  the  company  shall  adopt  and  ho  Innind  by 
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such  a  contract,  or  shall  enter  into  a  particular  con- 
tract still  leaves  the  company  free  until  after  its  incor-r 
poration  it  binds  itself  by  contract:  Re  Northumber- 
land  Avenue  Hotel  Co.  (1886)  33  Ch.  D.  16;  Browne 
V.  La  Trinidad  Co.  (1888)  37  Ch.  D.  1;  JRe  Dale  and 
Plant,  Ltd.  (1889)  61  L.  T.  206. 

Conversely,  a  company  can  not  by  adoption  or 
ratification  claim  the  benefit  of  a  contract  made  on  its 
behalf  before  incorporation:  Natal  Land  £c.  Co.  v. 
Pauline  Colliery  Syndicate  (1904)  A.  C.  120. 

There  is  nothing,  however,  to  prevent  the  company, 
after  incorporation,  from  entering  into  a  new  con- 
tract on  the  terms  of  the  pre-incorporation  contract: 
Howard  v.  Patent  Ivory  Mfg.  Co.  (1888)  38  Ch.  D. 
156;  Re  Dale  and  Plant  Ltd.  (1889-90)  61  L.  T.  206, 
207. 

If  the  company  merely  takes  the  benefit  of  a 
contract  made  before  its  incorporation  it  will  not  be 
bound:  Re  Rotheram  Alum  Co.  (1884)  25  Ch.  D.  103; 
In  re  English  &  Colonial  Produce  Co.  (1906)  2  Ch. 
435;  In  re  National  Motor  Mail  Coach  Co.  (1908)  2 
Ch.  515. 

A  person  who  subscribes  for  shares  in  a  company 
before  incorporation,  unless  he  sighs  the  memoran- 
dum of^  agreement  which  accompanies  the  petition, 
in  the  absence  of  other  facts  whereby  he  becomes  a 
shareholder,  is  not  liable  on  his  subscription.  See  the 
notes  to  s.  46  where  the  cases  are  collected. 

A  contract  idtra  vires  the  company  is  wholly  void 
and  cannot  be  enforced  or  ratified. 

Lack  of  power  may  arise  from  various  causes,  of 
which  the  most  fundamental  is  constitutional  limita- 
tion. 

A  company  can  only  receive  such  powers  as  the 
State  or  Province  creating  it  has  power  to  bestow  upon 
it  and  if  the  State  or  Province  assumes  to  confer  upon 
the  company  greater  power  than  it  is  able  to  bestow, 
the  act  of  the  Province  or  State  is  itself  ultra  vires  and 
the  company  does  not  possess  the  powers  which  its 
charter  assumes  to  confer  upon  it. 
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Whore  the  inoorporntiug  authority  itself  has  only  Stet.  S8. 
a  liiuitoil  jjower  of  incor|K>ration  the  general  words 
of  the  ciiurter  or  memorandum  of  association  must 
be  read  subject  to  that  limitatiun,  for  the  company  can 
possess  no  greater  powers  than  its  creator  has  power 
to  bestow  on  it."  Weyburn  Toumsiie  Co.  Ltd.  v.  Bons- 
berger  (1918)  43  0.  L.  R.  at  p.  460;  Bank  of  Australia 
V.  Earl,  13  Peters  at  p.  589;  Canadian  Pacific  Hy.  v. 
Western  Union,  17  S.  C.  R.  at  p.  1G3. 

The  lack  of  power  to  contract  may  be  limited  by  the 
statute  under  which  the  company  is  incorporated.  See 
Henderson  v.  Strang  (1918)  43  0.  L.  B.  617;  45 
O.  L.  B.  215. 

The  power  to  contract  is  limited  to  objects  for 
which  the  company  is  incorporated  and  matters  inci- 
dental to  or  consequential  upon  such  objects:  Ashhury 
V.  Riche,  L.  R.  7  H.  L.  653;  Attorney  General  v.  Great 
Eastern  liy.  L.  R.  5  App.  Cas.  473;  Williams  v.  Craw- 
ford, 16  O.  L.  R.  245;  unless  the  corporation  is  a  com- 
mon law  corporation :  Bonanza  Creek  Gold  Mining  Co. 
V.  The  King  (1916)  1  A.  C.  566;  Edwards  v.  Blackmore  • 
(1918)  42  0.  L.  R.  105. 

A  limitation  may  also  be  prescribed  by  the  general 
by-laws  or  articles  of  the  company.  But  a  8tranj{:er 
dealing  with  the  company  will  not  Ik»  affected  by  such 
limitation  anless  he  had  notice  thereof. 

In  Home  eases  corporations  are  by  their  constitu- 
tions required  to  observe  certain  formalities  when 
making  contracts.  In  these  cases  the  requirements 
of  the  constitution  must  be  strictly  carried  out: 
McKay  v.  City  of  Toronto  (1917)  39  O.  L.  R.  34; 
(1918)  43  O.  L.  R.  263;  (1919)  88  L.  J.  P.  C.  204;  Cope 
V.  Thames  Haven  <£:  Dock  Rail  Co.  (1849)  3  Kxch.  S41 ; 
Stevens  v.  Hounslow  Burial  Board  (1889)  61  L.  T.  8:J9; 
Eaton  V.  Busker  (1881)  7  Q.  B.  1).  529. 

(2)  As  to  the  necessity  for  affixing  the  corporate 
seal  to  the  contract. 

The  original  rale  of  the  common  law  that  tlie 
contract  of  a  corporation  aggregate  must  l>e  under 
seal  still  obtains  save  in  so  far  as  exceptions  have  l>een 
grafte<l  ujion  it,  per  Ferguson,  J.,  in  HtU  v.  IngersoU 
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Sect.  32.  Boad  Co.  (1900)  32  0.  R.  p.  202;  and  see  Bartlett  v. 
Town  of  Amherstburg,  14  U.  C.  R.  152 ;  McLean  v. 
Town  of  Brantford,  16  U.  C.  R.  347 ;  Houck  v.  Town  of 
Whitby,  14  Grant.  671 ;  Silshy  v.  Village  of  Dunnville, 
31  C.  P.  301,  8  A.  R.  524;  6  Vin.  Abr.  267;  1  Wms. 
Saunders  615,  616;  Oxford  Corporation  v.  Crow 
(1893)  3  Ch.  535. 

.  Where  the  governing  statute  prescribes  the  affixing 
of  a  seal  such  direction  must  be  observed  and  no  re- 
covery can  be  had  against  the  corporation  in  the  ab- 
sence of  a  seal  even  though  the  contract  is  executed: 
McKay  v.  Toronto  (1917)  39  0.  L.  R.  34;  in  appeal 
(1918)  43  0.  L.  R.  263;  (1919)  88  L.  J.  P.  C.  204. 

Where  a  statute  provided  that  all  contracts  of  a 
company  over  a  certain  amount-  *  *  shall  be  under  seal  ' ' 
it  was  held  that  the  plaintiff  could  not  recover  for 
work  done  in  pursuance  of  a  contract  not  under  seal 
although  the  corporation  had  the  benefit  of  the  work: 
Frend  v.  Dennett  (1858)  4  C.  B.  N.  S.  576;  Hunt  v. 
Wimbledon  Local  Board  (1879)  4  C.  P.  D.  48.  But 
see  Bernardin  v.  Municipality  of  North  Dufferin 
(1891)  19  S.  C.  R.  581  and  King  v.  Beamish  (1916)  30 
D.  L.  R.  116. 

School  trustees  held  not  liable  to  pay  for  a  school- 
house  erected  for  and  accepted  by  them.  Macaulay, 
C.  J.,  Marshall  v.  School  Trustees  of  Kitley  (1855)  4 
C.  P.  373. 

Executed  contract  for  opening  road  approved  of 
by  township  surveyor :  Fetterly  v.  Bussell  and  Cam- 
bridge (1857)  14  U.  C.  R.  433. 

Executed  contract  between  two  railways  special  in 
its  terms,  held  invalid:  Great  Western  B.  W.  Co.  v. 
Preston  and  Berlin  B.  W.  Co.,  17  U.  C.  R.  477. 

Action  against  a  corporation  for  work  performed 
at  request  of  ratepayers '  committee,  dismissed :  Stone- 
burgh  v.  Brighton  (1859)  8  C.  P.  155. 

It  is  a  general  principle  that  a  corporation  can  not 
be  bound  by  anything  in  the  nature  of  an  agreement 
relating  to  real  property,  except  under  seal,  but  there 
are  cases  where  it  may  be  bound  by  a  resolution  of 
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the  governing  body,  eren  in  the  case  of  a  sale  or  pur-   geet.  M. 

chase  of  land,  as  w'iiere  the  oorporation  haa  agreed 

by  roBolution  to  purchase  and  has  entered  into  posses- 
sion: JenneU  v.  Sinclair  (1876)  10  N.  S.  (1  B.  A  C.) 
392. 

Not  in  every  case  of  an  executed  consideration  will 
a  oorporation  be  bound  by  a  contract  irregularly  made 
by  some  of  the  directors  and  not  by  the  board.  The 
Court  will  look  at  all  the  circumstances,  and  fix  the 
oorporation  with  liability  only  where  it  would  be 
flagrantly  dishonest  in  the  corporation  to  resist  pay- 
ment :  HamUlon  d  Port  Dover  Ry.  Co.  v.  Qore  Bank 
(1873)  20  Gr.  190. 

Where  there  is  part  performance  the  invalidity  Part  per- 
of  an  agreement  for  a  lease  for  want  of  the  corporate  '*»"■"••*•■ 
seal  of  the  lessee,  a  municipal  corporation,  or  the 
absence  of  seals  to  the  nmnicipal  resolution  authoriz- 
ing it,  can  not  be  relied  upou:  Totonship  of  King  v. 
Beamish  (1916)  30  D.  L.  B.  116.  But  this  and  the  fol- 
lowing cases  must  now  be  considered  as  of  doubtful 
validity  in  view  of  the  decision  in  McKay  v.  Toronto, 
supra. 

Other  Canadian  cases. 

Executed  contracts  not  under  seal  have  been  enforced 
in  the  following  cases: 

The  lessee  of  a  corporation  who  has  had  posses- Rxecutod 
sion  not  allowed  to  set  up  the  want  of  seal:  ^/ttwicipoZ^J^JJ^T 
Council  of  Frontenac  v.  Chestnut  (1852)  9  U.  C.  E.*°° 
3(>5,  and  a  corporation  may  also  be  sued  for  use  and 
possession  in  such  a  case:  Maynard  v.  Gamble  (1863) 
13  C.  P.  56. 

Agreement  for  compensation  by  mining  company 
to  discoverer  of  a  mine :  McDonald  v.  Upper  Canada 
Mining  Co.  (1868)  15  Gr.  179. 

Agreement  enforced  to  pay  solicitor's  costs  to  be 
incurred  by  bankers  where  costs  were  incurred :  Ham- 
ilton A  Port  Dover  R.  Co.  v.  Gore  Bank  (1873)  20 
Gr.  190. 
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Sect.  3U.  Work   done   under    building   contract   altered   by 

parol:    Davis  v.  Grand  River  Navigation  Co.  (1840) 
6  U.  C.  R.  (0.  S.)  59. 

Executed  Actiou    sustaiucd    against    corporation    for    work 

2rced^      done  for  and  accepted  by  them:  Pirn  v.  Municipal 
Council  of  Ontario  (1860)  9  C.  P.  304. 

Mechanics'  institute  liable  to  architect  for  prepar- 
ing plans  and  superintending  the  erection  of  a  hall 
for  their  accommodation,  Draper,  J.  dissenting: 
Clark  V.  Hamilton  Mechanics'  Institute  (1854)  12  U. 
C.  R.  178. 

Engineer  employed  by  chairman  of  committee  of 
council  entitled  to  recover  (1)  for  plans;  (2)  for  jour- 
ney to  Quebec  at  request  of  alderman :  Perry  v.  Ottawa 
(1864)  23  U.  C.  R.  391. 

Contractor  recovered  for  road  built,  though  mode 
of  payment  agreed  on  was  not  authorized  by  Act  of  in- 
corporation: Thornton  v.  Sandwich  Street  etc.  Co. 
(1866)  25  U.  C.  R.  591. 

Expense  of  bringing  a  dredge  to  a  municipality  at 
its  request :  Brown  v.  The  Corporation  of  Belleville 
(1870)30U.  C.R.373. 

Executed  contracts  for  alterations  and-  improve- 
ments to  court  house :  Mcintosh  v.  Commissioners,  etc., 
of  Halifax  (1888)  20  N.  S.  R.  430. 

Absence  of  seal  must  be  specially  pleaded  by  the 
defendant:  Ihid. 

Purchase  money  received  under  parol  agreement 
to  supply  manufactured  goods :  Diamond  v.  St.  George 
Lime  Co.,  4  N.  B.  (2  Kerr.)  537. 

'  Municipal  weigh-master  recovered  arrears  of  salary 
up  to  time  of  dismissal,  but  not  subsequently :  Demp- 
sey  V.  Toronto  (1849)  6  N.  C.  Q.  B.  1. 

A  chief  engineer  of  a  railway  company  recovered 
for  arrears  of  salary :  Forest  v.  Great  North-West  R. 
TF.  Co.  (1899)  12  M.  R.  472. 

Policies  of  an  insurance  company  signed  by  the 
president  and  countersigned  by  the  secretary  were 
held  valid  without  the   seal   of  the   company   being 
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I:  Dimock  v.  N.  B.  Marine  Insurance  Co.  (1849)    Beet. 32. 
6  N.  B.  (1  Al.)  398.  

The  sotting  up  of  **  the  want  of  a  seal  "  as  a  de- 
fence to  an  action  on  an  insurance  policy  which  had 
been  treated  by  all  parties  as  a  valid  policy  was  said 
to  be  a  fraud  which  a  Court  of  Equity  could  not  refuse 
to  interfere  to  prevent,  without  i^ioring  its  functions 
and  its  duty  to  prevent  and  redress  all  fraud  whenever 
and  in  whatever  shapi*  it  appears:  London  Life  Assur- 
ance Co.  V.  Wright  (1880)  5  S.  C.  R.  466. 

In  the  absence  of  an  express  statutory  requirement 
of  a  contract  under  seal,  wherever  Uie  purposes  for 
which  a  corporation  is  created  render  it  necessary 
that  work  should  be  done  or  j^ods  supplied  to  carry 
such  purposes  into  effect,  and  orders  are  given  at  a 
corporate  meeting  regularly  constituted  and  having 
general  authority  to  make  contracts  for  work  or  goods 
necessary  for  the  purposes  for  which  the  corporation 
was  created,  and  the  work  is  done  or  goods  supplied 
and  accepted  by  the  corporation  and  thp  wholo  con- 
sideration for  payment  executed,  there  is  a  contract 
to  pay  implied  from  the  acts  of  the  corporation,  and 
the  corporation  cannot  keep  the  goods  or  the  benefit 
and  refuse  to  pay  on  the  mere  ground  that  the  form- 
ality of  a  deed  or  of  affixing  the  seal  was  wanting: 

Campbell  v.  Community  tjtc.  (1910)  20  0.  L.  R.  467; 
Gowans  Kent  v.  Assinahoia  Club  (1915)  25  D.  L.  R.  695 ; 
Lawford  v.  BUlericay  Rural  Council  {1903)  1  K.  B.  772, 
0.  A.  (plans  of  sewage  extension  scheme) ;  following 
Clarke  v.  Cuck field  Union  Guardians  (1852)  21  L.  J. 
(Q.  B.)  349  (supply  of  water  closets  to  workhouse) ; 
Nicholson  v.  Bradfield  Union  Guardiofis  (1866)  L.  R.  1 
Q.  B.  620  (supply  of  coals  to  workhouse)  and  Haigh 
V.  North  Brierleg  Union  Ouardians  (1858)  E.  B.  &  E. 
873  (emplojTnent  of  special  auditor  to  audit  accounts 
of  clerks  suspected  of  fraud) ;  Sanders  v.  St.  Neoi's 
Union  (1846)  8  Q.  B.  810  (supply  of  iron  gates  to  work- 
house) ;  De  Graves  v.  Monmouth  Corporation  (1830)  4 
C.  ftp.  Ill  (supply  of  weights  and  measures);  and 
Doe  d.  Pennington  v.  Taniere  (1848)    12  Q.  B.  998 
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Sect.  32.  (lease  from  year  to  year  implied  from  receipt  of  rent), 
land  disapproving  Ludlow  Corporation  v.  Charlton 
(1840)  6  M.  &  W.  815  (contract  to  pay  for  improve- 
ments) ;  Smart  v.  West  Ham  Union  Guardians  (1855) 
10  Exch.  867;  Dyte  v.  ^S'^.  Pancras  Guardians  (1872) 
27  L.  T.  342  (appointment  of  medical  ofl&cer). 

In  the  case  of  a  non-trading  corporation  the  cor- 
poration will  be  liable  if  the  contract  is  executed: 
Campbell  v.  Community  (1910)  20  0.  L.  R.  467; 
Gowans  Kent  v.  Assinahoia  Club  (1915)  25  D.  L.  R. 
695. 

In  the  case  of  a  non-trading  company  whose  con- 
stitution contains  no  provision  dispensing  with  the 
necessity  for  a  seal  the  general  rule  is  that  the  com- 
pany will  be  held  not  liable  if  the  contract  is  executory. 

There  is  a  broad  and  well  marked  distinction  be- 
tween contracts  executed  and  contracts  executory  in 
the  case  of  incorporated  companies  whether  trading  or 
not,  and  where  a  contract  is  executory  a  company 
is  not  bound  unless  the  contract  is  made  in  pursu- 
ance of  its  charter  or  is  under  its  corporate  seal.  The 
defendant  company,  who  had  occupied  certain  prem- 
ises under  a  verbal  agreement  and  paid  rent  for  a  year 
continued  in  possession  after  the  year  and  then  went 
out,  paying  rent  for  the  time  they  were  actually  in 
possession.  Held,  that  as  there  was  no  lease  under 
seal  the  company  were  not  liable  as  tenants  from  year 
to  year,  but  only  for  use  and  occupation  while  actually 
in  possession :  Finlay  v.  The  Bristol  and  Exeter  R.  W. 
Co.  (1852)  7  Ex.  409,  discussed  and  followed;  Garland 
Co.  V.  Northumberland  Co.  (1900)  31  0.  R.  40;  doubted 
in  Young  v.  Bank  of  Nova  Scotia  (1915)  34  0.  L.  R. 
176,  182.  But  to  bind  a  corporation  by  an  executory 
contract  to  purchase  for  an  indefinite  and  protracted 
period,  would  require  an  agreement  under  seal:  Hill 
V.  Ingersoll  &c.  Co.  (1900)  32  0.  R.  194. 

Where  a  lease  under  seal  exists  the  consequences 
of  overholding  and  paying  rent  are  the  same  for  a 
corporation  tenant  as  for  an  individual:  Young  v. 
Ba/nk  of  Nova  Scotia  (1915)  34  0.  L.  R.  176,  but  a  ver-. 
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lull  leaKv  for  u  yi*ar  eiitervd  into  by  thu  manager  of  8«et.  89. 
a  iion-tradiug:  corporation  not  undor  corporate  seal  or  "  '  " 
hy-law  will  not  be  impliedly  renewed  by  holding  over. 
In  SQoh  case  the  company  is  only  liable  for  use  and 
oooupation:  liUhardaou  v.  Vrban  Mutual  <tc.,  Co. 
(191G)  28  D.  L.  11.  12,  26  Man.  L.  B.  372,  following 
Finlay  v.  Bristol  7  K\.  409. 

In  Winiiipcff  Hedge  and  Wire  Fence  Co.  (1912) 
1  D.  L.  K.  iilG,  a  treasurer's  statement  enumerated 
among  the  assets  of  Uie  company  **  patent,  $20,000.*' 
The  statement  was  adopted  by  the  board.  The  incor- 
porators actinji:  as  a  syndicate  had  been  negotiating 
to  transfer  the  patent  to  the  company.  There  was  no 
by-law  or  other  document  under  the  company's  seal 
and  it  was  hold  that  the  statement  of  the  treasurer 
and  its  adoption  were  insufficient  evidence  of  a  con- 
tract by  the  company  to  take  over  the  patent  at 
$20,000. 

Executory  Contracts  not  under  seal,  were  not  enforced 
in  the  following  instances: — 

Executory   agreement  to  build  an   engine   for  a  Ex«eator7 
steamboat:  Hamilton  v.  The  Niagara  Harbour  and  aot^^^' 
Dock  Co.  (1842)  6  U.  C.  R.  (0.  S.)  381.  f^'^- 

Contractor  entitled  to  recover  the  value  of  work 
done  but  not  damages  sustained  from  not  being 
allowed  to  finish  the  job:  BarUess  v.  Amhersthurg 
(IKoG)  14  U.  C.  R.  152;  but  see  McLean  v.  B  rani  ford 
(1858)  16  U.  0.  R.  347. 

Executory  contract  for  sale  of  land  not  enforced 
nirainst  a  corporation:  TJou:!)  v  Town  of  Whitby 
MS(W)  14  Or.  071. 

See  also  Quinn  v.  School  Trustees  (1850)  7  U.  C.  R. 
130,  where  it  was  held  that  an  action  on  the  case, 
founded  on  a  parol  agreern'ut  with  a  teacher,  nurninst 
♦he  school  trustees  for  wronsrfnl  tlismissal,  would  not 
lie  where  thr  contract  was  not  under  seal. 

Contract  for  supply  of  gas  not  binding:  Smith  v. 
Undon  Cos  Co.  (1859)  7  Or.  112. 

Tradine:  company  held  not  liable  for  refusing  to 
ai-cept  birri'lfi  ordered  by  written  contract  not  under 
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Sect.  32.    seal:  Wi)ii;'.ite  v.  Enniskillen  Oil  Refiniufj  Co.  (1864-) 
UC.  P.  3/9. 


Executory  agreement  by  a  corporation  to  purchase 
fire  hose  not  enforced:  Brown  v.  Lindsay  (1874)  35 
U.  C.  Q.  B.  509. 

Civil  engineer  failed  to  recover  against  a  railway 
company:  Armstrong  v.  Portage,  etc.,  R.  Co.  (1884)  1 
M.  R.  344.  But  see  Murdoch  v.  Manitoba,  etc.,  R.  Co. 
(1881)  Temp.  Wood  (Man.)  334. 

In  the  case  of  companies  incorporated  under  this 
Act  the  words  of.  sub-section  2  appear  to  obviate  the 
necessity  for  a  seal  except  in  cases  where  it  would  be 
necessary  for  an  individual  to  use  a  seal. 

And  even  in  the  case  of  certain  trading  corpora- 
tions to  which  the  section  does  not  apply  the  defence 
of  absence  of  the  corporate  seal  can  rarely  prevail. 

The  doctrine  of  the  common  law  was  that  corpora- 
tions could  bind  themselves  only  under  their  common 
seal,  except  in  small  matters  of  daily  occurrence,  as 
in  the  appointment  of  servants  and  the  like.  The 
principle  of  these  exceptions  was  in  the  words  of  the 
Court  of  Exchequer  Chamber,  **  convenience,  amount- 
ing almost  to  necessity."  The  great  increase  in  the 
importance  and  variety  of  corporate  undertakings 
which  has  taken  place  in  modern  times  has  led  to  a 
corresponding  increase  of  the  exceptions.  And  this 
principle  of  "  convenience  amounting  almost  to 
necessity  "  has  been  extended  to  cover  all  contracts 
which  can  be  fairly  regarded  as  incidental  to  the 
objects  and  powers  of  the  company.  Pollock*  on  Con- 
tracts, 6th  ed.,  pp.  142,  145,  approved  in  Thompson 
V.  Brantford  Electric  Co.  (1898),  25  A.  R.  p.  348. 
Ontario  The  principles  which  obtain  in  our  jurisprudence 

^^*-  are  fully  stated  in  McKnight  v.  Van  Sickler  (1915) 

51  S.  C.  R.  374,  and  particularly  by  Mr.  Justice  Duff 
at  p.  383,  where  the  principle  long  established  in  South 
of  Ireland  Co.  v.  Waddell  L.  R.  3  C.  P.  at  p.  643,  was 
fully  adopted  as  being  the  law  in  Canada. 
Contracts  in  Contracts  not  under  the  corporate  seal  made 
01™^°*^^  °^  with  trading  corporations  relating  to  purposes  for 
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whicii  they  arc  incorporated  or  apparently  formed,   SMt.  92. 

uuil  of  8Uob  a  nature  aa  wonld  induce  the  Court  to 

deoree  ipeoiflo  porformanco  thereof  if  made  Ix^tweon 
ordinary  individuals  will  be  enforced  against  tiiem. 
Ontario  Western  Lumber  Co.  v.  CUieens'  Telephone, 
(tc,  Co.  (1896)  32  C.  L.  J.  237. 

As  to  what  is  a  trading  corporation,  sec  Richard- 
son V.  Urban  Mutual  cfc.  Co.  (1916)  28  D.  L.  B.  12;  26 
Man.  R.  372. 

**  The  defendants  are  a  trading  corporation  estab- 
lished for  carrying  on  the  business  for  which  they  are 
rporated,  and  after  much  conHict  it  is  now  very 

1  ly  cHtahlished  that  a  contract  of  this  kind  does  not 
require  to  be  under  seal.'* 

**  A  company  can  only  carry  on  business  by  agents, 
managers  and  others,  and  if  the  contracts  made  by 
these  persons  are  contracts  which  relate  to  objects  and 
purposes  of  the  company  and  are  not  inconsistent 
with  the  rules  and  regulations  which  govern  their 
acts,  they  are  valid  and  binding  upon  the  company 
though  not  under  seal.'' 

**  If  it  is  directly  connected  with  the  object  of  the 
corporation  in  carrj-ing  on  the  trade,  the  magnitude 
or  insignificance  of  the  contract  is  not  an  element  in 
deciding  cases  of  this  kind.  It  is  clear,  therefore,  that 
this  was  a  contract  not  required  to  be  under  seal:" 
Thompson  v.  Brant  ford  Ehctric,  etc.,  Co.,  25  Ont. 
A.  R.  340. 

See  also  Holmes  v.  French  (1898)  1  Jr.  319  at  p. 
:W3;  Foster  v.  British  Colonial  Fire  Ins.  Co.  (1917) 
37  1).  L.  R.  40*.  It  is  enough  if  the  contract  is  in 
furtherance  of  the  company's  objects,  e.g.,  a  contract 
of  sale  of  land  with  a  view  to  enable  the  company  to 
purchase  other  lands  for  the  carrying  out  of  its  busi- 
ness: Van  Sickler  v.  McKniffht  Cnustruction  Co. 
(1914)  31  O.  L,  B.  531  at  p.  537,  (1915)  51  S.  C.  R. 
374.  And  it  has  been  held  that  it  is  incidental  to  the 
purpose  and  objects  of  a  trading  company  to  restore 
to  a  working  condition  an  exi>erienced  employee 
injured  while  in  the  service  of  the  company  and  to 

U.C.A,— • 
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Sect.  32.  incur  expense  for  that  purpose :  Ledwell  v.  Charlotte- 
town  Light  S  Power  Go.  Ltd.  (1913)  13  E.  L.  R.  225. 
See  also  A.  E.  Thomas  Ltd.  v.  Standard  Bank 
(1909-10)  1  0.  W.  N.  379;  Trusts  d  Guarantee  v. 
Ahhott  Mitchell  (1906)  11  0.  L.  R.  403;  Brandon  Gon^ 
struction  Go.  v.  Saskatoon  School  Board  (1912)  5  D.. 
L.  R.  754;  (1913)  13  D.  L.  R.  379;  Houghton  Land  Gor- 
poration  v.  Ingham  (1914)  24  Man.  R.  497,  is  possibly 
to  be  explained  as  a  decision  depending  on  the  pro- 
visions of  the  Manitoba  Companies  Act,  R.  S.  M.  1913 
c.  35. 

!fon^ad^^     The  following  executory  contracts,  though  not  under 
enforced.  ssal,  wcrc  enforced: — 

Contract  for  stone  work  by  Co-operative  Stone- 
cutters' Association  enforced  at  the  suit  of  the  Asso- 
ciation, it  being  considered  a  trading  corporation: 
Ontario  Go-operative  Stonecutters'  Association  v. 
Glark  (1880)  31  C.  P.  280. 

The  contract  for  future  sale  of  cheese  by  a  cheese 
company  enforced:  Albert  Gheese  Go.  v.  Learning 
(1880)  31  C.  P.  272. 

Contract  of  hiring  for  "the  season"  enforced  by 
master  of  a  vessel  against  a  railway  company :  Ellis  v. 
Midland  R.  Go.  (1882)  7  A.  R.  464. 

Assumpsit  held  maintainable  on  parol  agreement  for 
supplying  water:  Blue  v.  Gas  and  Water  Go.  (1849)  6 
U.  C.  Q.  B.  174. 

Enquiry  directed  as  to  damages  suffered  by  con- 
tractor employed  by  managing  director  where  pre- 
vented by  company  from  completing  contract :  White- 
head V.  Buffalo,  etc.,  R.  W.  Go.  (1859)  7  Gr.  351;  but 
varied  on  appeal  so  far  as  damages  allowed  for 
not  being  allowed  to  complete  the  contract,  see  8  Gr. 
157. 
s.  32(2)—  Where  a  contract  is  executed  under  the  common 

SeTonfract  Seal  the  following  form  should  be  followed:  the  com- 
pany is  expressed  to  be  one  of  the  parties  and  the  final 
clause  should  read:  "  In  witness  whereof  the  company 
has  caused  its  corporate  seal  to  be  hereto  affixed,  at- 
tested by  the  hands  of  its  proper  officers." 
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Till*  inert*  afRxiiiK  of  tlit*  corportito  Hcal  in  Kufliotent  8«et.  98. 
without  Uiu  Biguaturo  of  the  office fh  ;  but  if  the  by-laws 
provide  as  tliey  usually  do  that  the  seal  should  be 
tiffixcHl  by  certain  officers  who  shall  add  their  signa- 
turet),  it  W(»uld  8eeni  that  the  company  would  not  be 
bound  where  the  signatures  did  not  appear,  as  tlie  other 
party  could  not  maintain  that  the  affixing  of  the  seal 
was  apparently  rejcnlar.  The  company  will  not  Ixj 
bound  where  the  seal  has  been  fraudulently  affixed  by 
the  secretary :  Huben  v.  Great  Fingall  Consolidated  Co. 
(1906)  A.  C.  439.  See  also  Davies  v.  Bolton  (1894)  3 
Ch.  678. 

Formerly  the  rule  was  that  the  affixing  of  the  cor- 
porate seal  implied  delivery.  It  would  seem,  however, 
that  actual  delivery  is  now  requisite:  Clarke  v.  Im- 
perial das,  iCc,  Co.  (1833)  4  B.  &  Ad.  315;  and  the 
modern  law  appears  to  be  in  harmony  with  the  fact 
that  a  company  may  execute  a  deed  in  escrow. 

A  slight  variation  in  the  name  of  the  company  in  a 
written  contract,  p.*/.,  *'M.  Beatty  &  Sons  Co.,  Lim.,** 
where  the  proper  name  was  **M.  Beatty  &  Sons, 
Limited"  will  not  invalidate  the  contract:  Schmidt  v. 
M.  Beatty  &  Sons,  Limited  (1916)  10  O.  W.  N.  230. 

Formalities  in  appointment  of  agents. 

In  Birney  v.  Toronto  Milk  Company  (1903)  5  O.  L. 
B.  1,  it  was  held  that  it  was  requisite  for  the  valid  ap- 
pointment of  a  manager  that  his  appointment  should 
be  under  seal.  A  time  keeper  is  not  such  a  superior 
officer  that  his  appointment  must  be  under  seal: 
Gordon  v.  Toronto,  d^c.,  Land  Co.  (1885)  2  M.  K. 
318;  see  also  Belch  v.  Manitoba  (1887)  4  M.  K.  li»9; 
Hughes  v.  Canada  Permanent  (1876)  39  U.  C.  Q.  B. 
221.  Where  the  company  is  Innng  sued  for  remunera- 
tion by  the  agent  the  question  whether  he  was  validly 
appointed  is  important;  see  the  al>ove  cases.  If  the 
agent  has  |>erfonned  all  the  services  under  the  contract 
whereby  he  was  appointed,  the  absence  of  an  appoint- 
ment under  seal  is  not  fatal:  Forest  v.  G.  S.  H'.  By.  Co. 
(1899)  12  Man.  B.  472.  See  also  McEdnards  v.  Otjilrie 
(1887)4Man.  L.R.1. 


ous  cases. 
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Sect.  32.  On  the  other  hand  the  duty  of  engaging  minor 

clerks  and  servants  is  commonly  delegated  to  one  or 
other  of  the  officers  of  the  company.  No  formalities 
are  requisite  for  the  appointment  of  an  agent  for  the 
performance  of  ordinary  services;  he  need  not  be  ap- 
pointed by  deed :  Halsbury,  vol.  1,  pp.  155  and  156. 

Miscellaneous  cases. 
Misoeiiane-         Where  an  instrument  is  produced  under  seal  of  the 
company,  the  seal  must  prima  facie  be  taken  to  be 
properly  affixed,  but  the  presumption  is  rebuttable: 
D'Arcy  v.  Tamar  Ry.  Co.  (1867)  L.  R.  2  Ex.  158. 

The  equitable  rule  of  part  performance  taking  the 
case  out  of  the  Statute  of  Frauds,  applies  to  a  com- 
pany: Howard  v.  Patent  Ivory  Co.  (1888)  38  Ch.  D. 
163. 

Where  a  contract  has  been  entered  in  the  minutes 
of  a  company,  and  the  minutes  have  been  signed  by  the 
president  or  chairman,  this  will  be  considered  a  suffi- 
cient writing  to  satisfy  section  4  of  the  Statute  of 
Frauds:  Jones  v.  Victoria  Graving  Dock  Co.  (1877)  2 
Q.  B.  D.  314. 

A  company  is  bound  by  a  contract  for  the  purchase 
of  goods  where  such  purchase  is  intra  vires  even  though 
the  seller  may  have  notice  that  the  goods  have  been 
purchased  for  a  purpose  which  is  ultra  vires  of  the 
company:  Re  Contract  Corporation  (1869)  L.-  R.  8 
Eq.  14. 

Where  a  person  did  work  for  a  company,  and 
agreed  to  accept  either  shares  or  cash  in  payment,  it 
was  held,  that  on  a  winding-up  he  could  not  be  com- 
pelled by  the  liquidators  to  accept  shares  against  his 
wish:  Re  Alexander  Park  Co.  (1866)  AV.  N.  231. 

And  one  who  enters  upon  and  pays  rent  for  cor- 
poration property  under  a  demise  for  a  number  of 
years,  made  on  behalf  of  a  corporation,  but  not  sealed 
mth  their  common  seal,  becomes  tenant  from  year  to 
year  under  the  corporation,  on  such  terms  of  the  de- 
mise as  are  applicable  to  yearly  tenancies,  and  the  cor- 
poration may  also  distrain  for  rent:     Wood  v.  Tait 
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(1806)  5  B.  6  p.  247;  Ecclesiastical  Commissioners  v.   ImI.  «. 
Merrill  (18C9)  L.  R.  4  Kx.  162.  

As  to  iiiipliod  contract  of  hiring,  see  O'Dell  v.  Bos- 
ton and  Nova  Scotia  Coal  Co,  (1897)  29  N.  S.  K.  385. 

Afi  to  liability  for  costs  of  solicitor,  see  Duff  v. 
Canada  Mutual  Fire  Ins.  Co.  (1882)  9  P.  R.  292;  2  0. 
a  560. 

As  to  contracts  with  foreign  corporations,  see  Cana- 
dian Pacific  R.  W.  Co.  v.  Western  Union  Telegraph  Co. 
(1889)  17S.  C.  R.  151. 

As  to  goods  supplied  to  an  inchoate  company,  see 
Sriffert  v.  Inituj,  15  O.  R.  173;  and  HorvicoB,  O'Dell  v.      . 
Bostnn  atul  Snva  Scotia  Coal  Co.  (1897)  29  N.  S.  R. 
38r) 

As  to  bills  of  exchange  and  promissory  notes,  see 
Bryant  v.  Banque  du  Peuple,  Bryant  v.  Quebec  Bank 
(1893]  A.  C.  170;  Fairchild  v.  Ferguson  (1892)  21  S. 
C.  B.  484;  and  Bridgewater  Cheese  Factory  Co.  v. 
Murphy  (1894)  26  O.  R.  327 ;  23  A.  R.  66. 

As  to  the  right  to  prove  a  claim  for  taxes  against  an 
incorporated  company  in  liquidation,  and  also  uncol- 
lected water  rates,  see  Re  Ottawa  Porcelain  Co.  ( 1900) 
31  O.  R.  679. 

(3)  Of  the  authority  of  the  agent  or  oflQcer  who 
assumes  to  make  the  contract  for  the  company. 

Every  company  has  an  implied  power  to  act  through  a«»iicj  lu 
its  agents,  since  being  an  artificial  person  it  **can  not  ••'^*'^"'- 
act  in  its  own  person,  for  it  has  no  person":  Ferguson 
V.  WUson  ( 1 866 )  2  Ch.  77,  89. 

Sub-section  1  of  Section  32  relates  only  to  the  power 
conferred  by  the  by-laws  on  the  agent,  officer  or  ser- 
vant, but  cases  frequently  arise  where,  though  the 
agent,  officer  or  servant  is  validly  appointed,  yet  the 
powers  of  such  an  agent,  officer  or  servant  are  not  ex- 
pressed in  any  by-law,  and  the  aid  of  tliis  section  can- 
not in  consequence  be  invoked — but  the  authority  of  an 
officer  or  agent  may  bo  implied  from  various  circum- 
stances and  the  company  will  be  bound  by  his  acts  not- 
withstanding that  no  authority  was  in  fact  conferred 
or  that  it  has  been  exceeded. 
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Sect.  32.         The  authority  of  any  agent,  officer  or  servant  is 
always  a  question  of  fact  and  consequently  the  reported 
decisions  are  numerous  and  not  always  reconcilable. 
Directors,  The  general  agents  of  the  company  are  the  direc- 

agento.^  tors,  to  whom  the  management  of  the  company's  affairs 
is  entrusted;  and  the  board  acting  as  such  will  as  a 
general  rule  have  power  to  bind  the  company  by  any 
arrangement  or  contract.  See  the  notes  to  s.  80  for  a 
discussion  of  the  powers  of  directors.  A  single  direc- 
tor not  specially  authorized  has  no  power  to  bind  the 
company:  Bent  v.  Arrowhead  (1909)  18  Man.  L.  R. 
.  633 ;  Swayze  v.  Grohb  (1915)  8  0.  W.  N.  316  (a  case  of 
an  agreement  with  a  single  director  for  the  allotment 
of  stock). 
But  not  the  While  the  directors  are  invested  with  the  manage- 
agents.  mcut  of  the  Company,  they  may  aild  commonly  do  dele- 
gate the  performance  of  many  acts  to  officers,  clerks 
and  servants  of  the  company,  who  to  the  extent  of  the 
agency  expressly  or  impliedly  delegated  are  the  agents 
of  the  company  and  are  entitled  to  bind  it  by  their  acts. 
See  s.  80  (d).  The  matter  is  well  put  in  Thompson  v. 
Brantford  Electric,  dc,  Co.  (1898)  25  A.  R.  340,  at  p. 
345. 

''The  directors  of  a  company  are  not,  however, 
necessarily  its  only  agents.  It  is  generally  necessary  for 
them  to  employ  other  persons  to  act  for  the  company, 
and  where  this  is  the  case  those  persons  will  also  have 
power  to  bind  the  company  within  the  limits  of  their 
agency,  and  as  a  rule  their  authority  cannot  be  denied, 
unless  their  employment  was  beyond  the  power  of  the 
directors,  or  they  had  been  employed  irregularly,  and 
the  person  dealing  with  them  had  notice  of  the  irre- 
gularity. ' ' 
Practical  Where  the  authority  of  the  officer  or  agent  is  doubt- 

Ss!^  f"l>  or  in  transactions  of  any  magnitude,  it  is  always 

advisable  to  insist  on  the  production  of  a  properly 
certified  copy  of  a  resolution  of  the  board  of  directors 
authorizing  the  specific  contract  or  transaction  pro- 
posed to  be  entered  into  on  the  company's  behalf. 
Authority  of  The  authority  of  the  agent  or  officer  may  be  con- 
agent  ferred  by  the  by-laws,  and,  if  in  purporting  to  bind  the 
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ooiiipaiiy,  he  is  acting  sqaarely  within  hiN  Authority 
tliorvuudvr,  the  seotion  applies  aud  the  coinpuiiy  will 
bo  bouml,  Hubject  to  the  following  (luulificntioii.  If 
thi>rc  is  auytlting  in  the  governing  act  or  in  the  charter 
limiting  the  authority  of  the  eoiiipany  or  of  itH  agent  or 
onieer,  a  pcrHon  dealing  with  hiu)  l>c*ing  aff«H;ted  with 
notice  thereof  does  so  at  his  peril :  Thompson  v.  Brant- 
ford  Electric,  rfc,  Co.  ( 1898)  25  A.  R.  340,  346. 

Where  relying  on  this  section  it  is  sought  to  make  a 
company  liable  on  a  contract  entered  into  by  an  ofBcer 
or  agent,  proof  should  be  given  as  to  the  by-laws  or 
other  nieanH  of  enabling  him  to  create  a  binding  en- 
gagement: M'i7/iVims  V.  Crawford  Tug  Co.  (1908)  16  O. 
L.  R.  245,  per  Boyd,  C,  at  p.  248.  In  one  case  the  court 
found  as  a  fact  that  a  contract  was  entered  into  by  an 
ofBcer  in  general  accordance  witli  his  powers  under  the 
by-laws  where  nothing  appeared  in  evidence  to  lead  to 
the  oontrarv  conclusion:  Bain  v.  Anderson  (1897)  27 
0.  R.  369,  374. 

The  following  cases  indicate  the  leading  principles 
to  be  applied: 

Biggerstaff  v.  Rowatt's  Wharf  (1896)  2  Ch.  93. 

In  tliat  case  question  arose  as  to  the  validity  of  cer- 
tain assignments  of  book  debts  by  a  managing  director. 

The  defendant  company  gave  a  series  of  orders  on 
the  debtors  of  the  company,  Harvey,  Brand  Co.  These 
assignments  or  hypothecations  of  book  debts  were 
signed  on  behalf  of  the  company  by  one  Davy  as  man- 
aging director.  Lord  Justice  Kay  in  his  judgment, 
says  at  p.  106: 

** Whether  Mr.  Davy  had  been  formally  appointed 
managing  director  does  not  signify;  he  acted  and  was 
recognized  as  such.  By  the  articles  the  directors  were 
authorized  to  delegate  to  him  all  their  powers  except 
the  drawing,  indorsing  and  accepting  bills  of  exchange 
and  promissory  notes.*' 

At  page  103  Lord  Justice  Ix)pes  says: 

'*The  question  as  to  the  hypothecation  of  debts  is 
quite  distinct    It  is  said  that  the  managing  dirt^ctor 
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Sect.  32.  had  no  power  to  hypothecate  them.  There  is  no  doubt 
Mr.  Davy  was  the  managing  director  and  acted  as  such, 
:ind  according  to  the  articles  the  directors  could  have 
j^iven  him  the  power  which  he  purported  to  exercise. 
There  is  an  absence  of  evidence  that  they  had  done  so ; 
but  is  that  enough  to  make  his  acts  void?  In  Lindley 
.)n  Companies,  5th  ed.,  p.  159,  the  law  is  thus  laid 
down:  'Upon  principle,  therefore,  where  persons  are 
in  fact  employed  by  directors  to  transact  business  for 
a  company  the  authority  of  those  persons  to  bind  a 
company  within  the  scope  of  their  employment  cannot 
be  denied  by  the  company,  unless — (1)  their  employ- 
ment was  altogether  beyond  the  powers  of  the  direc- 
tors; or  unless,  (2),  the  persons  employed  have  been 
appointed  irregularly,  and  those  who  dealt  with  them 
had  notice  of  the  irregularity.  'Where  the  power  to 
appoint  an  agent  for  a  given  purpose  exists,  irregular- 
ity in  its  exercise  is  immaterial  to  a  person  dealing 
with  the  agent  bona  fide  and  without  notice  of  the  irre- 
gularity in  his  appointment.  The  following  cases  are 
important  on  this  point.  In  Smith  v.  Hull  Glass  Com- 
pany, 8  C.  B.  668;  11  C.  B.  897,  it  was  held  that  a  com- 
pany registered  under  7  &  8- Vict.  c.  110,  was  liable  to 
pay  for  goods  ordered  by  persons  in  its  employ,  and 
that  it  was  not  necessary  for  the  plaintiff  to  prove  that 
-  those  persons  were  authorized  by  the  directors  to  order 
the  goods  in  question.  Maule,  J.,  went  further  than 
this,  and  his  judgment  is  an  authority  for  the  broad 
proposition  that  a  company  is  bound  by  the  acts  of 
persons  who  take  upon  themselves,  with  the  knowledge 
of  the  directors,  to  act  for  the  company,  provided  such 
persons  act  within  the  limits  of  their  apparent  autho- 
rity; and  that  strangers  dealing  bona  fide  with  such 
'  persons  have  a  right  to  assume  that  they  have  been 
duly  appointed.  This  view  is  in  accordance  with  later 
authorities.*  ** 

Every  word  of  that  applies  here. 

National  Malleable  Castings  Co.  v.  Smith's  Falls 
Malleable  Castings  Co.,  14  0.  L.  R.,  at  p.  28. 

The  plaintiffs  sued  on  an  agreement  to  furnish  the 
plaintiffs  malleable  iron  coupler  parts  as  ordered  from 
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to  time.   The  order  was  aooeptcd  by  tho  nmnnjnnfr  Stet.  tt. 
lii I .ctor  without  any  specified  authority  from  the  diroo-         '      " 
tors  of  tlie  company,  and  there  was  no  formal  subHe- 
quent  approval  or  disapproval  by  the  board  of  what 
had  boon  done.    Tt  was  contended  that  the  an^reement 
did  nut  bind  the  company. 

At  p.  28  Qarrow,  J.A.,  says: 

•Apart  from  the  other  objections,  the  contract  is 
in  its  nature  one  which  prima  facie  the  board  of  direc- 
tors might  lawfully  enter  into.  It  is,  although  exten- 
sive and  important,  after  all.  only  one  to  manufacture 
and  supply  articles  of  the  kind  for  the  manufacture 
and  sale  of  which  the  defendants  were  expressly  organ- 
ized, namely,  malleable  iron  castings.  And  that  being 
so,  the  board  of  directors  would  certainly,  I  think,  have 
had  power  to  bind  the  company  by  entering  into  such 
an  agreement.  And  if  the  board  could  lawfully  have 
done  so,  they  could  also,  I  think,  have  authorized  the 
manager  to  do  so  for  the  company.  And  in  the  total 
absence  of  bad  faith  or  notice,  the  plaintiffs  were 
entitled  to  assume  that  he  had  been  duly  clothed  with 
the  real  authority  which  he  was  ostensibly  exercising 
in  entering  into  the  contract  in  question.  See  R.  S.  O., 
1HI)7,  ch.  191,  sees.  46,  47,  81 ;  Thompson  v.  Brant  ford 
Electric  and  Operating  Co.,  25  A.  B.  340;  Royal  British 
Bank  v.  TurqtMnd  (1855-6)  5  E.  &  B.  248,  6  E.  &  B. 
327.** 

In  McKnight  Construction  Co.  v.  Vansickler  (1915) 
51  8.  C.  B.,  at  p.  382,  Mr.  Justice  Duff  says: 

**The  first  point  is  as  to  the  authority  of  the  secre- 
tary-treasurer. This  point,  although  apparently  taken 
in  tlie  Court  of  Appeal,  was  not  taken  in  the  appel-  * 
hint's  factum  and  was,  I  think,  advanced  during  the 
oral  arR^ument  here  on  the  invitation  of  the  Bench.  I 
am  not  surprised  at  this  IxKiause  on  examining  the  re- 
cord, there  appears  to  be  ample  evidence  that  the  secre- 
tary-treasurer was  the  apparent  agent  of  the  company 
for  the  transaction  of  the  kind  of  business  he  under- 
took to  do.    That  being  so,  the  case  is  within  the  prin- 
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Sect.  32.    ciple  very  satisfactorily  stated  in  Palmer's  Company 
^Law,  9th  ed.,  1911,  p.  44,  in  the  following  words: 

'*  'This  rule  is  that  where  a  company  is  regulated 
by  an  Act  of  Parliament,  general  or  special,  or  by  a 
deed  of  settlement  or  memorandum  and  articles  regis- 
tered in  some  public  o^ce,  persons  dealing  with  the 
company  are  bound  to  read  the  Act  and  registered 
documents,  and  to  see  that  the  proposed  dealing  is  not 
inconsistent  therewith;  but  they  are  not  bound  to  do 
more ;  they  need  not  inquire  into  the  regularity  of  the 
internal  proceedings — what  Lord  Hatherley  called  '  the 
indoor  management.'  They  are  entitled  to  assume 
that  all  is  being  done  regularly.  See  also  Mahony  v. 
East  Holy  ford  Mining  Co.,  L.  R.  7  H.  L.  869 ;  Bar  gate 
V.  Shortridge,  5  H.  L.  Cas.  297,  at  p.  318 ;  In  re  Land 
Credit  Co.  of  Ireland,  4  Ch.  App.  460;  In  re  County 
Life  Assurance  Co.,  5  Ch.  App.  288 ;  Premier  Industrial 
Bank  v.  Carlton  Manufacturing  Co.  (1909)  1  K.  B.  106, 
is  not  easily  reconcilable  with  the  rule. 

"  'This  rule  is  based  on  the  principle  of  conveni- 
ence, for  business  could  not  be  carried  on  if  a  person 
dealing  with  the  apparent  agents  of  a  company  was 
compelled  to  call  for  evidence  that  all  internal  regula- 
tions had  been  duly  observed. '  ' ' 

And  at  p.  387  Mr.  Justice  Anglin  says : 
''For  any  lack  of  formality  in  the  steps  leading  to 
the  authorization  of  Douglas,  the  plaintiffs  should  not 
suffer.  They  were  not  called  upon  to  ascertain  that 
proper  steps  had  been  taken  to  clothe  him  with  autho- 
rity to  execute  the  contract  with  them  on  behalf  of  the 
company.  They  acted  with  perfect  good  faith.  The 
power  which  Douglas  purported  to  exercise  was  such 
as,  under  the  constitution  of  the  company,  he  might 
possess,  and  that  is  enough  for  a  person  dealing  with 
him  bona  fide:  Biggerstaff  v.  Rowatt's  Wharf  (1896) 
2  Ch.  93,  at  p.  102 ;  Premier  Industrial  Bank  v.  Carlton 
Manufacturing  Co.  (1909)  1  K.  B.  106,  at  pp.  113-14. 
On  the  evidence  I  incline  to  think  that  the  proper 
inference  is  that  Douglas  was  in  fact  clothed  with 
authority  to  bind  the  company  by  an  agreement  such 
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\o  i  hut,  if  not,  it  is  dear  that  undor  the  statu-  ttet.  11 
i  >  j».,vor8  of  the  directors  and  the  by-laws  of  the 
wuipany  provision  was  made  for  vcstiug  such  autho- 
rity in  an  officer  holding  his  position,  and  as  against 
third  parties  dealing  witii  Huch  an  oflTicer  in  good  faith 
in  regard  to  a  matter  in  reHiM?et  of  wliicli  the  autliority 
could  be  so  conferred  upon  him,  tlie  company  cannot  be 
heard  to  deiiv  his  power  to  bind  it.  TottcrdeU  v.  Fare- 
kam  Blue  Bt'^k  and  TUe  Co.,  L.  R.  1  C.  P.  G74." 

In  Canadian  (ieneral  Securities  Co.  v.  George 
(1918)  42  O.  L.  B.  560,  the  action  was  for  recovery  of 
the  purchase  price  of  vacant  lotH.  The  defendant  set 
up  an  agreement  by  a  sales  agent  of  the  plaintiff  com- 
pany to  resell  the  lots  for  him  within  a  limited  time  at  a 
certain  advance.  At  p.  569  Riddell,  J.,  delivering  the 
judgment  of  the  Appellate  Division,  says : 

**lt  is,  however,  objected  tliat  there  was  no  autho- 
rity in  Qeorge  to  make  such  a  contract;  but  that  is 
answered  by  Clancy's  ratification.  Clancy  being  made 
general  manager  to  sell  the  plaintiff's  land,  tlie  secret 
restriction  of  his  authority  (if  there  was  such)  would 
not  affect  the  defendant  who  relied  upon  Clancy  being 
the  general  manager:  McKnifjht  Construction  Co.  v. 
Vansickler,  51  S.  C.  B.  374,  24  b.  L.  R.  298;  Vansickler 
V.  Kniffht  Construction  Co.  (1914)  31  0.  L.  B.  531,  19 
D.  L.  R.  505;  Clarke  v.  Latham,  25  D.  L.  R.  751,  and 
eases  cittHl.  It  is  impossible,  I  think,  to  hold  that  the 
general  manager  of  a  company  has  not  the  power  to 
make  such  a  contract  for  his  company  as  is  here  dis- 
closed.** 

It  is  not  necessary  for  a  person  contracting  with  a  A«»nu  d« 
company  to  satisfy  himself  that  the  officer  or  agent  ^''*'*°- 
purporting  to  act  for  it  has  l»een  duly  appointcKl.  The 
appointment  may  have  l)een  irregular,  or  the  company 
by  acquiescence  in  the  unauthorized  acts  of  the  agent 
may  have  held  him  out  as  having  authority  to  bind  it  to 
the  obligation  in  question.  In  snch  cases  acts  by  the 
agent  within  the  scope  of  his  apparent  authority  will 
bind  the  company,  provided  the  other  party  to  the  eon- 
tract  had  no  notice  of  the  defective  appointment  or  the 
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Sect.  32.    limitations  of  the  agent's  authority:  Mahoney  v.  East 

Holyford  Mining  Co.  (1875)  L.  R.  7  H.  L.  869.    In  this 

case  the  articles  of  association  provided  that  cheques 
were  to  be  signed  and  countersigned  as  might  be 
directed  by  the  board.  Cheques  were  honored  by  the 
bankers  of  the  company  purporting  to  be  signed  by 
two  of  the  directors  and  countersigned  by  the  secre- 
tary, though,  as  a  matter  of  fact,  no  directors  had  ever 
been  elected,  nor  was  any  resolution  ever  passed  in  re- 
ference to  the  signing  of  cheques.  It  was  held  by  the 
House  of  Lords  that  the  bank  need  not  inquire  whether 
the  persons  pretending  to  sign  as  directors  had  been 
duly  appointed  to  office. 

Lord  Hatherley  said  at  p.  894:  "When  there  are 
persons  conducting  the  affairs  of  the  company  in  a 
manner  which  appears  to  be  perfectly  consonant  mth 
the  articles  of  association,  then  those  so  dealing  with 
them,  externally,  are  not  to  be  affected  by  any  irregu- 
larities which  may  take  place  in  the  internal  manage- 
ment of  the  company.  They  are  entitled  to  presume 
that  that  of  which  only  they  can  have  knowledge, 
namely,  the  external  acts  are  rightly  done,  when 
those  external  acts  purport  to  be  performed  in 
the  mode  in  which  they  ought  to  be  performed. 
For  instance  when  a  cheque  is  signed  by  three 
directors,  they  are  entitled  to  assume  that  those  direc- 
tors are  persons  properly  appointed  for  the  purpose 
of  performing  that  function,  and  have  properly  per- 
formed the  function  for  which  they  have  been  ap- 
pointed. Of  course  the  case  is  open  to  any  observation 
arising  from  gross  negligence  or  fraud."  See  also  Re 
County  Life  Assurance  Co.  (1870)  L.  R.  5  Ch.  293; 
Thompson  v.  Brantford  Electric,  Sc,  Co.  (1898)  25  A. 
R.  340,  345 ;  McKnight  Construction  Co.  v.  Vansickler 
(1915)  51  S.  C.  R.  374. 

Course  of  Where  the  company  has  by  its  course  of  dealing 

dealing.        j^gi(j  q^^  ^n  officer  or  agent  as  having  authority  it  will 

be  bound  by  his  acts  within  such  apparent  authority. 

Thus   in   Imperial  Bank  v.   Farmers'   Trading   Co. 

(1901)    13   Man.  L.   R.   412,   although  there  was   no 
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by-law,  re8<>lution  or  otlior  act  (l(>niiiiif(  tho  poworH   8«et.  82. 

of    tho    managing   director,    but    tlu»    coniimny    had 

frequently  given  promissory  notes  which  had  been  paid 

by  the  company's  chc(iues,  it  was  held  that  Uie  note 

sued  upon  had  lM»en  made  in  general  accordance  with 

the  powders  of  the  managing  director  and  was  binding 

on  the  company. 

If  the  company  has  permitted  its  agent  to  act  in  a  iiuuioc  oat 
certain  capacity  without  objection  and  his  acts  of  JI^„*j!^"'' 
agency  have  been  acquiesced  in  by  the  company,  the 
latter  may  be  liable  on  the  principle  of  holding  out: 
Central  Canada  Railway  Co.  v.  Murray  (1882)  8  S.  C. 
R.  314;  Hamilton,  <jtc.,  Ry.  Co.  v.  Gorebank  (1873)  20 
Or.  190;  Wilson  v.  West  Hartlepool,  dtc,  Co.  (1864)  34 
Beav.  187;  Sheppard  v.  Bonanza  Nickel  Co.  (1894)  25 
O.  R.  305.  See  Muldowan  v.  German  Canadian  Land 
Co.  (1909)  19  Man.  L.  R.  667,  at  p.  672;  Brandon  Cou- 
struclion  Co.  v.  Saskatchewan  School  Board  (1912)  5 
D.  L.  R.  754,  reversed  on  other  grounds  (1913)  13  D.  L. 
R.  379;  Acton  Tanning  Co.  v.  Toronto  Suburban  Ry. 
(1918)  56  S.  C.  R.  196. 

The  company  may  also  be  liable  on  the  principle  Ostenatbie 
of  estoppel  for  acts  done  by  an  agent  within  liis  *"*''o*''*3r- 
apparent  authority.  If  a  contract  is  executed  by 
an  officer  to  whom  the  necessary  authority  might  have 
been  given  it  is  not  incumbent  on  tlie  other  contracting 
party  to  ascertain  whether  he  has  been  regularly 
clothed  with  the  requisite  authority:  McKnight  Con- 
struction Co.  V.  Vansickler  (1915)  51  S.  C.  R.  374;  24 
D.  L.  R.  298,  where  the  authorities  are  collected.  See 
also  National  Malleable,  dtc,  Co.  v.  Smith's  Falls 
(1907)  14  D.  L.  R.  22;  Foley  v.  Barber  (1909)  1  0.  W. 
N.  40;  Doctor  v.  Peoples  Trust  Co.  (1914)  16  D.  L.  R. 
192;  Vancouver  Engineering  Works  v.  Columbia,  dc, 
Co.  (1914)  16  D.  L.  R.  841;  Acton  Tanning  Co.  v.  To- 
ronto Suburban  Ry.  Co.  (1918)  56  S.  C.  R.  196.  And 
a  secret  restriction  of  the  agent's  authority  will  not 
affect  the  |)erson  dealing  with  him:  Canadian  General 
Securities  v.  George  (1918)  42  0.  L.  R.  560,  570.    A 
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Sect.  32.    company  may  furthermore  estop  itself  from  denying 
'■        the  authority  of  an  oflficer,  e.g.,  if  it  has  obtained  ad- 
vances on  the  strength  of  a  note  endorsed  by  him :  C. 
B.  C.  V.  Bellamy  (1916)  25  D.  L.  R.  133. 

Agent  ap-  The  Company  will  also  be  bound  on  the  principle  of 

Sng  ^  estoppel  where  the  agent  is  apparently  exercising  an 
^ri^^  ^^'  ^^^thority  which  he  in  fact  possesses :  Ward  v.  Montreal 
Storage,  <&c..  Freezing  Co.  (1904)  26  Que.  S.  C.  310.  In 
such  cases  the  apparent  authority  is  held  to  be  the  real 
authority:  Bryant  Powis  v.  Quebec  Bank  (1893)  A.  C. 
170;  MacKenzie  v.  Monarch  Life  (1911)  45  S.  C.  E. 
232,  but  see  same  case  in  Privy  Council  (1913)  15  D.  L. 
R.  695. 

When  the  charter  of  a  corporation  does  not  provide 
for  the  exercise  of  its  powers  otherwise  than  in  giving 
the  right  to  make  by-laws  for  the  government  of  the 
institution  and  of  the  officers  and  servants  belonging 
thereto  and  no  such  by-laws  are  made,  the  persons  who 
are  admitted  to  have  de  facto  and  by  common  consent 
acted  as  a  governing  committee  of  the  body,  will  be 
held  to  be  its  duly  authorized  agents  whose  acts  within 
the  limits  of  the  charter  are  binding  upon  it:  Hopital 
du  Sacre  Coeur  v.  Lefebvre,  17  Q.  L.  R.  35. 

See  also  Gowans  Kent  v.  Assinihoia  Club  (1916)  25 
D.  L.  R.  695. 

Principle  ex-  The  above  principle  is  excluded  by  notice  of  the  lack 
of  authority  of  the  agent :  Dickson  Co.  of  Peterborough 
V.  Graham  (1913)  9  D.  L.  R.  813 ;  Union  Bank  v.  Eureka 
Woollen  Mfg.  Co.,  33  N.  S.  R.  302;  likemse  where 
there  is  no  authorization  and  the  agreement  is  not 
in  the  ordinary  course  of  the  company's  business: 
Sinclair  V.  Toronto  Brick  Co.  (1916)  10  6.  W.  N.  250; 
Bird  V.  Hussey  Ferrier  (1913)  5  0.  W.  N.  60. 

If  the  company,  however,  has  neither  appointed  an 
agent  at  all,  nor  held  out  anyone  as  agent,  it  can  not 
be  made  liable:  Bent  v.  Arrowhead  (1909)  18  Man.  L. 
R.  632. 

As  to  the  authority  of  particular  officers  the  follow- 
ing cases  may  be  referred  to : 


Offlcen.  8Mt.  82. 


It  is  UBual  fur  u  company  to  appoint  a  manager  or  Manasm* 
managing  director  with  more  or  loss  wide  powers  over  ■JJa^Xwe- 
the  management  of  the  company's  affairs.  It  is  not  ("r. 
ultra  vires  of  a  company  to  give  the  general  manager 
power  over  *'all  the  administration  of  the  business  of 
the  company  subject  only  to  such  direction  and  control 
as  it  is  the  duty  of  the  directors  to  exercise":  Montreal 
Public  Service  Corporation  v.  Champagne  (1917)  33 
D.  L'.  R.  49.  The  manager  may  or  may  not  also  be  a 
director.  In  his  capacity  as  a  director  he  would  have 
no  power  individually  to  bind  the  company  since  the 
directors'  authority  is  vested  in  tlieni  as  a  body.  The 
extent  of  the  manager's  authority  is  governed  prim- 
arily by  the  by-laws,  but  the  company  may  become 
liable  for  his  acts  on  one  or  more  of  the  principles 
above  discussed ;  and  the  company  will  not  necessarily 
escape  liability  even  though  there  are  no  by-laws  con- 
ferring authority  on  its  oflBcers  or  agents:  National 
Malleable,  rfc,  Co.  v.  Smith's  Falls  (1907)  14  0.  L.  B. 
22. 

See  the  follo^^Hng  cases  on  the  authority  of  the 
manager:  Thompson  v.  Brantford  Electric,  dc,  Co. 
(1898)  25  A.  B.  340;  Ontario  Western  Lumber  Co.  v. 
Citizens'  Telephone  Co.  (1896)  32  C.  L.  J.  237;  Bain  v. 
Anderson  (1896)  27  O.  B.  369,  374;  Foley  v.  Barber 
(1909)  1  0.  W.  N.  40;  Doctor  v.  People's  Trust  Co. 
(1914)  16  D.  L.  B.  192;  Foster  v.  B.  C.  Colonial  Fire 
Insurance  Co.  (1917)  37  D.  L.  B.  404;  Canadian  Gen- 
eral Securities,  Ltd.  v.  George  (1918)  42  O.  L.  B.  560; 
Dickson  Co.  of  Peterborough  v.  Graham  (1913)  9  D. 
L.  B.  813;  Sinclair  v.  Toronto  Brick  Co.  (1916)  10  O. 
W.  N.  250;  Joshua  Calloway  v.  Stobart  (1905)  35  S.  C. 
B.  301 ;  Brandon  Construction  Co.  v.  Saskatchewan 
School  Board  (1912)  5  1).  L.  H.  754;  (1913)  13  I).  L.  R. 
379;  In  re  Farmers  Loan  and  Sarintis  Co.  (IIK)I)  21 
Occ.  N.  383;  Picard  v.  Revelstoke  SawmUl  Co.  (1913) 
9  n.  L.  B.  580,  12  D.  L.  B.  685;  Led  well  v.  Chariot  tr- 
town  Light  and  Power  Co.  (1915)   13  E.  L.  H.  225; 
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Sect.  82.  McGee  v.  Rosetown  Electric  (1917-8)  11  Sask.  R.  68,  71 ; 
Hedican  v.  Crow's  Nest  Pass,  £c.,  Co.  (1914)  17  D.  L. 
B.  164. 

President  The  president  of  a  company  has  no  more  power  by 

virtue  of  his  office  than  an  ordinary  director  of  the 
company,  but  under  the  by-laws  extensive  powers  are 
usually  conferred.  See  Almon  v.  Law  (1894)  26  N.  S. 
340;  North  West  Transportation  Co.  v.  Beatty  (1887) 
12  App.  Cas.  589;  Bridgewater  Cheese  Factory  Co.  v. 
Murphy  (1896)  26  S.  C.  R.  443;  Neelon  v.  Town  of 
Thorold  (1893)  22  S.  C.  R.  390;  Young  v.  Consumers' 
Cordage  Co.  (1896)  9  Que.  S.  C.  471;  Schmidt  v.  M. 
Beatty  &  Sons,  Ltd.  (1916)  10  0.  W.  N.  230.   • 

Parties  dealing  with  the  president  of  a  company  are 

bound  to  take  notice  that  they  are  dealing  with  a  person 

.    having  a  limited  authority,  and  they  are  bound  by  the 

limitation  of  authority  contained  in  the  charter  of  the 

compaiij:  Balfour  v.  Ernest  (1859)  5  C.  B.  N.  S.  624. 

And  the  company  is  equally  bound,  although  the 
president  may  not  have  been  elected  regularly,  if  there 
is  a  ''holding  out"  to  the  public  that  he  is  president, 
or  if  he  is  ' 'president  de  facto^' :  Almon  v.  Law,  supra. 

Where  the  directors  of  a  company  have  power  to 
borrow  money  and  mortgage,  the  president  and  man- 
aging director  are  by  virtue  of  their  office  prima  facie 
the  proper  officers  to  execute  mortgages;  and  a  mort- 
gage so  signed  and  sealed  with  the  company's  seal  is 
properly  executed:  Canadian  Bank  of  Commerce  v. 
Smith  (1911)  17  W.  L.  R.  135. 

See  also  Tanguay  v.  Royal  Paper  Mills  (1907)  Que. 
31  S.  C.  397;  Beaucage  v.  Winnipeg  Stone  Co.  (1910) 
14  W.  L.  R.  575. 

The  president  without  the  express  delegation  of 
authority  by  resolution  of  the  board  may  institute  and 
prosecute  actions  for  the  company  and  appoint  an  at- 
torney ad  litem:  Standard  Trust  Co.  v.  South  Shore 
Ry.  (1902-3)  5  Que.  P.  R.  257. 

Wliere  the  president  has  ostensible  authority  to 
bind  the  company  and  there  is  no  notice  of  any  limita- 
tion thereof,  a  verbal  contract  made  by  such  officer  and 
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adiuieMed  in  by  the  ooiupany  for  a  Dumber  of  yearn  ftet.  St. 
will  not  be  set  aside :  Acion  TaHMtng  Co.  v.  Tronto  Sub-  — — 
urb<m  Ry.  Co.  (1918)  56  8.  C\  U.  196. 

See  abo  Thomas,  Lid.  v.  Standard  Bank  (1909-10) 

1  O.  W.  N.  648. 

It  is  customary  in  the  case  of  large  companies  to  vic*pr«d- 
have  one  or  more  vice-presidents,  sometimes  with  '*•"'• 
purely  nominal  or  formal  duties  and  powers,  although 
frequently  the  vice-president  is  authorized  to  act  in 
the  ubncncc  of  the  president  and  to  exercise  some  of 
the  functions  of  the  latter.  The  vice-president  when 
acting  within  his  powers  can  bind  the  company: 
Whaley  v.  O^Orady  (1912)  22  Man.  L.  B.  379.  See  also 
Ward  V.  Montreal  Storage  and  Freezing  Co.  (1904) 
Que.  26  S.  C.  310. 

The  secretary  acting  as  agent  of  the  company  within  Swrvury. 
the  scope  of  his  employment  may  bind  the  company  by 
his  acts,  and  the  company  will  be  liable  whether  he  is 
acting  for  its  benefit  or  not:  Lloyd  v.  Grace  Smith  A 
Co.  (1912)  W.  N.  213.  See  also  Hambro  v.  Bumand 
(1904)  2  K.  B.  10;  Bryant  Powis  v.  Quebec  Bank 
(1893)  A.  C.  170.  Forgery  by  the  secretary  seems  to 
depend  on  a  different  rule ;  see  Riiben  v.  Great  Fingall 
(1906)  A.  G.  439,  where  a  company  was  held  not  bound 
by  a  share  certificate  to  which  the  seal  of  the  company 
had  been  affixed,  the  secretary  having  forged  the 
signature  of  the  directors.  So  also  a  company  may 
repudiate  a  cheque  on  which  the  signatures  of  the 
directors  have  been  forged  by  the  secretary:  Kepti- 
galla  Rubber  Estates  v.  National  Bank  of  India  (1909) 

2  K.  B.  1010. 

The  secretary  has  no  power  without  authorization 
to  call  a  meeting:  Re  Haycroft,  Sc.,  Co.  (1900)  2  Ch. 
230;  nor  to  sign  a  guarantee  in  the  name  of  the  com- 
pany: Williams  v.  Crawford  Tug  Co.  (1908)  16  O.  L. 
R.  245;  nor  to  pass  transfers  of  shares  not  fullv  paid 
up:  Chida  Mines,  Ltd.  (1905-6)  22  T.  L.  R.  27. 

In  Van  Sickler  v.  McKniqht  Construction  Co. 
(1914)  31  O.  L.  R.  SSI :  (1915)  51  S.  C.  H.  374.  the  signa- 
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Sect.  32.  ture  of  the  secretary-treasurer  to  a  contract  in  which 
the  president  concurred,  but  being  absent  did  not  sign, 
was  held  binding  on  the  company,  it  appearing  further 
that  the  secretary-treasurer  was  authorized  to  enter 
into  a  contract  of  the  kind  in  question  by  the  general 
course  of  business  adopted  by  the  company. 

See  also  Hamilton  and  Port  Dover  Ry.  v.  Gorebank, 
20  Grr.  190;  Barnett  v.  South  London  Tramways  (1887) 
18Q.  B.  D.  815. 

Personal  liability  of  agent. 

Personal  lia-  Independently  of  s.  32  (3)  an  agent  acting  for  a 
agent.  **^  principal  incurs  no  personal  liability.  The  act  is  the 
act  of  the  principal  who  is  entitled  to  any  benefit  and 
must  meet  any  liability  resulting  from  such  act.  Where 
something  is  done  by  an  agent  or  servant  '*in  general 
accordance  with  his  powers  as  such  under  the  by-laws 
of  the  company,"  s.  32  itself  affords  a  protection.  .  The 
agent  will  be  personally  liable  if : 

(a)  his  authority  is  defective  or  non-existent,  or 

(b)  if,  through  failing  to  make  it  clear  that  he 
contracted  as  agent,  he  is  held  to  have  contracted  as 
principal  or  the  personal  liability  of  the  agent  was  con- 
templated by  the  parties.  Where  an  agent  contracts 
without  authorization  he  is  liable  to  a  third  person  not 
aware  of  the  defect  of  authority  as  on  an  implied  war- 
ranty of  authority:  Collen  v.  Wright  (1857)  8  E.  &  B. 
647;  Coi^  V.  Bowling  (1898-1901)  4  Terr.  L.  R.  464. 

So  if  a  person  enters  into  a  contract  on  behalf  of  a 
non-existing  company,  he  will  be  personally  liable  on 
an  implied  warranty  of  authority:  Coit  v.  Bowling 
(1898-1901)  4  Terr.  L.  R.  464. 

In  Vulcan  Iron  Works  v.  Leary  (1905)  1  W.  L.  R. 
453,  a  manager  was  held  personally  liable  under  the 
following  circumstances: — One  G.  L.,  ordered  goods 
signing  his  own  name  to  a  letter  headed  **Bayne  Valley 
Brick  Works,  Geo.  Leary,  Manager."  The  company 
was  not  in  existence  and  the  manager  was  debited  with 
the  goods  sold  and  credited  with  the  payments  made, 
^  although  cheques  in  payment  were  all  signed  ''Geo. 
Leary,  Manager  Bayne  Valley  Brick  Works." 
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An  oflSoer  or  agent  may  become  personaUy  liable  on  Beet.  92. 
a  contract  if  he  ban  entered  into  it  on  Win  own  l>ehalf, 
even  though  the  agreement  iB  signed  in  the  name  of  the 
company  only.  In  Wood  v.  Grand  Valley  (1912)  27  O. 
I^  B.  55(3,  (1915)  51  S.  G.  B.  283,  the  president  of  the 
company  signed  an  agreoniont  **on  hiH  own  b<»ljalf** 
signing  the  name  of  the  company  over  his  own  name 
followed  by  tlie  word  *'Pre8t.**  It  was  held  that  the 
obligation  slated  to  have  been  assumed  by  the  r)flricer 
could  not  be  void  because  he  did  not  sign  a  second  time 
in  his  individual  capacity. 

If  on  tlie  oUier  hand  the  liability  of  the  company 
was  contemplated  it  will  be  the  company  and  not  the 
officer  who  will  be  liable  even  though  the  signature  may 
be  somewhat  ambiguous :  Johnston  v.  Uamilton,  13  U. 
C.  B.  211,  where  the  defendant  who  was  president  of 
the  Victoria  Bridge  Company  signed  the  agreement  in 
question  describing  himself  as  **Pre8.  V.  B." 

The  most  frequent  instances  of  personal  liability  niu«.  uotm 
arising  from  failure  to  make  it  clear  that  the  agent  JJ^u^^ 
was  contracting  as  such,  and  any  personal  respon- 
sibility was  intended  to  be  excluded,  are  found  in  the 
case  of  promissory  notes  signed  by  an  officer  or  agent 
of  a  company. 

Where  parties  •**  describe  themselves  as  directors 
or  by  any  similar  form  of  description,  but  do  not 
state  on  the  face  of  the  document  that  it  is  on  account 
or  on  behalf  of  those  whom  they  might  otherwise  be 
considered  as  representing,  if  they  have  merely 
describe<l  themselves  as  directors,  but  do  not  state 
that*  they  are  acting  on  behalf  of  the  company, — they 
are  individually  liable.:*'  Dutton  v.  Marsh  (1H71) 
L.  B.  6  Q.  B.  361  per  Cockburn,  C.  J.,  at  p.  364.  If  on 
the  other  hand  they  state  that  they  are  acting  on 
behalf  of  the  company  they  are  not  liable. 

The  word  *'  we  "  instead  of  **  I,"  used  in  a  prom- 
issory note  sigsicd  by  an  officer  in  his  individual 
capacity,  does  not  necessarily  imply  that  the  note  was 
that  of  the  company:  Lindsatf-Walker  v.  Wilson 
(1916)   27  D.  L.  B.  233.    Extrinsic  evidence  is  not 
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Sect.  32.  admissible  to  show  that  a  promissory  note  signed  by 
a  managing  director  in  his  individual  capacity  was 
intended  to  be  that  of  the  corporation,  ibid.  See  also 
Wilton  V.  Manitoba  &g.  Oil  Co.  (1915)  25  D.  L.  R.  243; 
Crane  v.  Lavoie  (1912)  4  D.  L.  R.  175;  Fairchild  v. 
Ferguson  (1893)  21  S.  C.  R.  484. 

In  an  action  on  a  promissory  note  signed  by  a 
company  and  several  individuals  the  question  at  issue 
was  whether  the  note  was  that  of  the  company  only, 
or  whether  the  individual  signers  of  it  were  also 
liable.  The  note  was  in  form, ''we  promise  to  pay"  and 
signed  ''  The  Alberta  Brick  Company,  Ltd. — W.  C. 
Harris,  Dir.  Wm.  M.  Cross  Mgr.,  F.  C.  Everard."  It 
w^as  held  that  there  was  nothing  upon  the  face  of 
the  note  to  indicate  that  the  individual  signers  of  it 
were  not  personally  liable :  Union  Bank  of  Canada  v. 
Cross  (1912)  5  A.  L.  R.  489. 

In  Bank  of  Montreal  v.  DeLatre  (1848)  5  U.  C.  Q.  B. 
362,  the  president  of  the  company  accepted  a  bill  thus, 
*'P.  C.  DeLatre,  President  N.  H.  &  D.  Co."  In  an 
action  by  the  payee  against  the  acceptor  personally 
he  was  held  to  be  liable  and  the  addition  of  his  descrip- 
tion did  not  aid  him.  See  also  Armour  v.  Gates 
(1859)  8  U.  C.  C.  P.  548;  Laing  v.  Taylor  (1876)  26 
U.  C.  C.  P.  416;  City  Bank  v.  Cheney  (1857)  15  U.  C. 
Q,  B,  400 ;  and  Maclaren,  Bills  Notes  and  Cheques,  ed. 
4,  p.  158 ;  Falconbridge,  Banking,  ed.  2,  p.  565. 

These  sections  do  not  confer  power  to  execute  bills 
and  notes  or  to  borrow  by  means  of  them,  but  simply 
point  out  how  the  power  is  to  be  exercised  when  it 
has  been  conferred  on 'the  company:  Be  Peruvian 
Railways  Co.  (1867)  L.  R.  2  Ch.  617,  where  it  was  said 
that  s.  47  of  the  Imperial  Act  of  1862,  which  is  some- 
what similar  to  the  above  section,  does  not  confer  a 
power  of  issuing  negotiable  instruments,  but  that  such 
a  power  exists  only  where  upon  a  fair  construction  of 
the  memorandum  and  articles  of  association,  it 
appears  that  it  was  as  intended  to  be  conferred. 

Ratifica-  Unauthorized  acts  of  agents  may  be  ratified  by 

*^^^°'  the  company,    either    expressly    or  impliedly.     Thus 
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A  here  the  agent  of  the  mercantile  company  purchased  Stet  SI. 
proiH»rty  for  the  company  and  ^ave  the  company's 
note  in  paymcMit  and  l\w  company  reeoived  notice  that 
it  had  been  ^von  and  took  stepH  to  repudiate  it  and 
subaeciuontly  entered  into  possession  of  the  land,  it 
was  held  that  they  had  ratified  the  act  of  their  agent 
and  were  bound  by  the  note:  Ryan  v.  Terminal  City 
Co,  (1893)  25  N.  S.  131.    See  further  the  noU>8  to  s. 

aa 

(B)  Liability  for  Torts. 

A  company  is  liable  for  the  acts  of  its  a^entR  and  Aicbc^  Ui 
for  the  natnral  consequences  of  those  acts  when  done  '*°* 
by  tliem  in  the  ordinary  course  of  the  company's  busi- 
ness. Hence,  as  a  result  of  its  agent's  wrong,  a  cor- 
poration may  be  held  liable  for  negligence:  Mersey 
Dock  Trustees  v.  Gibb  (1865)  L.  R.  1  H.  L.  93; 
Pamaby  v.  Lancaster  Canal  (1839)  11  A.  &  K.  223;  for 
trespass,  Maund  v.  Monmouthshire  Canal  (1842)  4  M. 
&  0.  452;  for  malicious  prosecution,  Abrath  v.  N.  E.  ' 

Ry.  Co.  (1886)  11  App.  Cas.  247;  Edwards  v.  Midland 
Rail  Co.  (1880)  6  Q.  B.  p.  287;  for  libel,  Whitfield  v. 
^•.  E.  Ry.  Co.  (1858)  E.  B.  &  E.  122;  Carroll  v.  Pen- 
berthy  Injector  Co.  (1889)  16  A.  R.  446;  Tench  v.  G. 
W.  R.  Co.  (1872)  32  U.  C.  R.  452;  Freeborn  v  Sinffer 
Seu'inp  Machine  Co.  (1885)  2  M.  R.  253;  L'Institut 
Canadien  v.  Le  Nouveau  Monde  (1873)  17  L.  C.  J.  296; 
for  assault  and  battery,  Rutler  v.  Manchester  Ry.  Co. 
(1888)  21  Q.  B.  D.  207;  for  nuisance,  Rapier  v.  London 
Tramways  Co.  (1893)  69  L.  T.  361 ;  for  fraud,  Rarwick 
V.  English  Joint  Stock  Rank  (1867)  L.  R.  2  Ex.  259; 
Houldsworth  v.  City  of  Glasgow  Rank  (1880)  5  App. 
Cas.  317;  Mackay  v.  Commercial  Rank  of  New  Rruns- 
ttick  (1874)  L.  B.  5  P.  C.  394;  Moore  v.  Ontario  Invest- 
ment Association  (1888)  16  O.  R.  269.  It  may  be 
indicted  or  fined  for  breach  of  duty  imposed  by  the 
law:  R.  V.  Rirmingham  Ry.  Co.  (184*2)  3  Q.  B.  223;  R. 
V.  Tyler  d  Co.,  ( 1891  ]  2  Q.  B.  588.  It  may  be  estopped 
by  the  acts  of  its  agents:  Rurkinshaw  v.  Sichols 
(1878)  3  App.  Cas.  1004;  Rloomenthal  v.  Ford  [18971 
A.  C.  156.     And  finally  it  may  be  held  guilty  of  laches 
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Sect.  32.    and  bound  by  acquiescence :  Erlanger  v.  New  Sombrero 

(1878)  3  App.  Cas.  121^ ',mcoVs  Case  (1885)  29  Ch.  D. 

421.  For  although  it  may  not  have  eyes  and  see  what 
is  going  on  it  has  agents  who  can  see :  Crook  v.  Cor- 
poration of  Seaford  (1871)  L.  R.  6  Ch.  551. 

A  company  on  the  ordinary  principles  of  the  law 
of  agency  is  answerable  for  the  manner  in  which  its 
agent  has  conducted  himself  in  transacting  the  business 
which  he  was  authorized  to  do,  and  if  a  sales  agent 
sells  stock  and  represents  that  his  principal  has  power 
to  repurchase  it  and  will  repurchase  it,  which  the  prin- 
cipal, an  incorporated  company,  has  no  power  to  do, 
the  principal  will  be  bound  to  refund  the  money  paid : 
Whaley  v.  O'Grady  (1912)  4  D.  L.  E.  485. 

The  doctrine  of  notice  extends  to  companies,  and 
notice  to  an  agent  will  be  notice  to  a  company  whether 
the  knowledge  of  the  agent  was  acquired  in  the  course 
of  his  employment  or  in  any  other  manner :  Dresser  v. 
Norwood  (1864)  17  C.  B.  N.  S.  466;  Ryan  v.  Terminal 
City  Co.  (1893)  25  N.  S.  131. 


Notice 


Name  with 
word  '  limit- 
ed '  required 
to  be  used 
in  certain 
(rays. 


33.  The  company  shall  keep  its-name,  with  the  word  limited 
after  the  name,  painted  or  affixed,  in  letters  easily  legible,  in  a 
conspicuous  position  on  the  outside  of  every  office  or  place  in 
which  the  business  of  the  company  is  carried  on,  and  shall  have 
its  name,  with  the  said  word  after  it,  engraven  in  legible  charac- 
ters, on  its  seal,  and  shall  have  its  name,  with  the  said  word 
after  it  in  legible  characters,  mentioned  in  all  notices,  advertise- 
ments and  other  official  publications  of  the  company  and  in  all 
bills  of  exchange,  promissory  notes,  endorsements,  cheques  and 
orders  for  money  or  goods  purporting  to  be  signed  by  or  on 
behalf  of  such  company,  and  in  all  bills  of  parcels,  invoices  and 
receipts  of  the  company.    2  E.  VII.,  c.  15,  s.  25. 

The  penalty  which  is  imposed  by  section  114  of 
the  Act  for  failure  to  keep  the  name  of  the  company 
followed  by  the  word  "  limited  "  affixed  as  required 
by  Section  33  is  $20  per  day  during  such  default, 
payable  by  the  company  and  also  by  every  director 
and  manager  knowingly  or  wilfully  permitting  or 
authorizing  such  default. 

Section  115  provides  that  directors,  managers  or 
officers  of  the  company  or  any  other  person  acting  on 
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its  behalf  responMible  for  iho  infraction  of  the  remain-  Stet.  S8. 
ing  provisionn  of  tho  seoiion  Hhall  incur  a  iienalty  of  " 
9200.  Such  porHons  also  incur  a  pcrMonal  liability 
to  the  bolder  of  a  bill  of  excbange,  promissory  note, 
cheque,  or  order  for  iiu)ney  or  jjoods,  where  Kectiuii  33 
has  not  been  complied  with,  uiiI(>ks  thi*  cotnfiaiiv  thilv 
meets  its  liability  thereunder. 

80  if  the  word  *'  limited  *'  iH  omitted  from  a  bill  of 
exchange  the  officer  nifirninf?  it  will  be  personally  liable: 
Penrose  v.  Martyr  (1858)  K.  H.  E.  499. 

In  Atkin  d  Co.  v.  Wardle  (1889)  61  L.  T.  23, 
Denman,  J.,  said  at  page  26  with  reference  to  the 
similar  sections  41  and  42  of  the  Imperial  Companies 
Act,  1862,  **  The  intention  of  tho  Act  was  to  ensure 
extreme  strictness  in  all  the  transactions  of  limited 
companies  as  regards  use  of  the  registered  name  of 
the  company  not  only  in  enforcing  the  use  of  the  word 
'  limited  '  but  in  all  otlier  respects.  Cases  may  easily 
be  conceived  in  which  a  very  slight  variation  from 
the  registered  name  might  lead  a  person  to  believe 
that  he  was  taking  a  bill  of  a  totally  different  kind 
of  company  from  that  to  which  the  directors  sig^iing 
the  bill  really  belonged." 

If  there  is  an  addition  to  the  proper  title  of  the 
company  tliat  is  not  a  compliance  with  the  section: 
Nassau' Steam  Press  v.  Tyler  (1894)  70  L.  T.  376. 
But  where  a  bill  of  exchange  was  drawm  on  a  company 
in  its  projier  name  but  the  accci|)tance  thereof  omitted 
the  word  "limit<»d*'  it  was  held  that  the  name  of  the 
company  was  **  mentioned  '*  in  accordance  witli  tlie 
statute  and  that  the  directors  who  signed  the  bill  were 
not  personally  liable.  It  was  not  necessary  that  the 
name  should  appear  correctly  both  in  tlie  bill 
and  in  the  acceptance:  Dermantine  Co.  v.  Ashworth 
(1905)  21  T.  L.  B.  510.  This  case  was  followed  in  F. 
Stacey  &  Co.  Limited  v.  Wallis  (1912)  105  L,  T.  544, 
in  which  it  was  further  held  that  the  abbreviation 
**  Ltd  *'  was,  tliough  **  L  "  or  "Li  **  possibly  might 
not  be,  a  compliance  with  the  requirements  of  Section 
63  of  the  Imperial  Companies  (Consolidation)  Act, 
1908.    It  cannot  be  confidently  stated  that  the  last 
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Sect.  33.  mentioned  case,  as  regards  the  use  of  the  abbreviation, 
would  be  applicable  here,  owing  to  the  fact  that  the 
Dominion  Act,  unlike  the  Imperial  Act,  expressly 
states  that  the  word  *'  limited  "  shall  appear  after 
the  name  of  the  company.  At  all  events  in  Howell 
Lithographic  Company  v.  Brethouer  (1899)  30  0.  R. 
204,  the  use  of  the  abbreviation  "  Ltd."  was  held 
to  be  not  a  compliance  with  52  Vict.  c.  26  s.  2  (Ontario) 
which  provides  *'  that  directors  shall  be  jointly  and 
severally  liable  upon  every  written  contract  or  under- 
taking of  the  company,  on  the  face  whereof  the  word 
'limited'  or  the  words  'limited  liability'  are  not  dis- 
tinctly written  or  printed.     .     .     . " 

On  the  other  hand  so  far  as  the  liability  of  the 
company  itseK  is  concerned  on  documents  to  which 
the  Company  is  a  party  such  liability  is  not  avoided 
by  the  use  of  the  abbreviation  '^  Ltd."  although  the 
statute  requires  the  word  to  be  written  in  full:  A.  E. 
Thomas,  Limited  v.  Standard  Bank  of  Canada  (1909- 
10)  1  0.  W.  N.  379,  548.  The  Statute  there  considered 
was  the  Ontario  Companies  Act  (1907)  c.  34.  s.  27 
similar  in  its  terms  to  section  33  of  the  Dominion 
Act.  The  same  is  true  where  the  word  ''Company" 
is  abbreviated  to  "Co."  Thompson  v.  Big  Cities 
Realty  S  Agency  Co.  (1910)  21  0.  L.  R.  394. 

It  should  be  noted  that  the  section  requires  the 
name  to  be  affixed  on  the  outside  of  the  office  or  place 
of  business,  and  the  object  of  the  section  and  the  literal 
meaning  of  the  words  used  may  perhaps  require  some- 
thing more  than  the  placing  of  the  name  of  company 
on  the  outside  of  a  suite  of  offices  in  an  office  building, 
although  this  is  the  usual  course  in  actual  practice. 

Obtaining  of  Further  Powers. 

Company  34.  The  company  may,  from  time  to  time,  by  a  resolution 

may  author-  passed  by  the  votes  of  shareholders  representing  at  least  two- 
to  app?y  to™  tliir<i8  in  value  of  the  subscribed  stock  of  the  company,  at  a 
extend  or  special  general  meeting  called  for  the  purpose,  authorize  the 
reduce  pow-  (jirgctors  to  apply  for  supplementary  letters  patent,  extending 
^^'  the  powers  of  the  company  to  such  further  or  other  purposes  or 

objects  for  which  a  company  may  be  incorporated  under  this 
Part,  or  reducing,  hmiting,  amending  or  varying  such  powers, 
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or  any  proviftions  of  the  lettora  p«tant  or  tuppleoieoUrjr  lefciert    gtet  S4. 
p«t  ..<!  to  thf  '  s  at  are  defined  in  fuch  r«aolution."  — — — — 

4  .  1914,* 

M.  The  directors  may,  at  any  time  within  aix  months  after  AppiiratiMi 
the  pa«ing  of  any  such  resolution,  make  application  to  the  ^r  dirrctora. 
Saeretary  of  Stat«,  for  the  isaoo  of  sodi  supplemental^  letters 
patent    2  E.  VII.,  c.  15,  s.  ST. 

S6.  Before   luch   Rupplemcntary   letters   patent   are   i«>iued,  tyrUnea  of 
the  applicants  shall  eKt«bIii(h  to  the  satisfaction  of  the  Secretary  rMuloUoo. 
of  State  the  due  passing  of  the   resolution   authorizing   the 
appBeation,  and  for  that  purpose  the  Secretary  of  State  shall 
take  any  requisite  cTidence  in  writing,  by  osth  or  affirmation. 
or  by  statutory  declaration  under  the  Canada  Eridenoe  Act,  - 
and  shall  keep  of  record  any  «uch  evidence  so  taken.    2  R.  VII., 
c.  15,  s.  28. 

The  following  are  the  Departmental  instructions: 
The  application  for  Supplementary  Letters  Patent 
extending:,  reducing,  limiting  or  amending  the  powers 
of  a  company  or  any  provisions  of  the  Letters  Patent 
or  Supplementary  I^etters  Patent  should  consist  of  the 
following  documents,  viz. — 

1.  Petition  by  Directors  for  Supplementary  Letters 

Patent.' 
The  petition  should  be  signed  by  the  Directors 
or  a  majority  of  them,  in  person  and  in  ])re- 
senoe  of  a  witness  who  should  make  the  re- 
quired statutory  declaration  of  execution,  and 
the  seal  of  the  company  should  be  attached 
thereto. 

2.  AflSdavit  or  Declaration  verifying  Signatures  of 

tlie  Petitioners. 

3.  Affidavit  or  Declaration  verifying  truth  of  facts 

set  out  in  Petition. 

4.  Evidence  that  the  by-law  of  the  Directors  was 

duly  approved  of  at  a  meeting  of  shareholders, 
and  that  such  meeting  was  calU*<l  in  accord- 
ance with  the  by-laws  of  the  company. 

5.  Copy  of  by-law  or  resolution  passed  by  the  share- 

holders. 

6.  Affidavit  or  declaration  verifying  same. 


154 
Sect.  37. 

Supplemen- 
tary letters 
patent 
granted. 
Notice  of 


Efifeot  of 
letters. 


DOMINION   COMPANIES  ACT. 

37.  Upon  the  due  passing  of  such  resolution  being  so  es- 
tablished, the  Secretary  of  State  may  grant  supplementary 
letters  patent  extending  the  powers  of  the  company  to  all  or 
any  of  the  objects  defined  in  the  resolution;  and  notice  thereof 
shall  be  forthwith  given  by  the  Secretary  of  State  in  the 
Canada  Gazette,  in  the  form  D  in  the  schedule  to  this  Act 

2.  From  the  date  of  the  supplementary  letters  patent,  the 
imdertaking  of  the  company  shall  extend  to  and  include  the 
further  or  other  purposes  or  objects  set  out  in  the  supplementary 
letters  patent  as  fully  as  if  such  further  or  other  purposes  or 
objects  were  mentioned  in  "the  original  letters  patent.  2  E.  VII., 
c.  15,  s.  29. 

Subsection  3  requiring  a  copy  of  the  notice  to  be 
advertised  by  the  company  was  repealed  by  7-8  George 
V.  (1917)  c.  25,  s.  16.  Section  113  of  the  Act  imposing 
a  penalty  for  failure  to  advertise  the  notice  was  like- 
wise repealed  by  s.  14  of  the  same  amending  act. 


Limited  to 
amount   un- 
paid on 
stock. 


Rule  of  lim- 
ited liability. 


Liability  of  Shareholders. 

38.  The  shareholders  of  the  company  shall  not,  as  such,  be 
responsible  for  any  act,  default  or  liability  of  the  company,  or 
for  any  engagement,  claim,  payment,  loss,  injury,  transaction, 
matter  or  thing  relating  to  or  connected  with  the  company, 
beyond  the  amount  unpaid  on  their  respective  shares  in  the 
capital  stock  thereof.    2  E.  VII.,  c.  15,  s.  30. 

At  common  law  every  member  of  an  unincorpor- 
ated partnership,  whether  it  was  an  ordinary  firm  or 
a  joint  stock  company  with  transferable  shares,  was 
personally  liable  for  aU  debts  contracted  while  he  was 
a  member.  Numerous  attempts  were  made  to  evade 
this  rule  but  owing  to  modern  facilities  for  incorpora- 
tion, they  have  ceased  to  be  of  practical  interest.  The 
fundamental  rule  of  limited  liability  is  that  from  the 
moment  of  incorporation  the  members  cease  to  be  in 
any  way  liable  for  the  debts  of  the  body  corporate, 
unless  there  is  express  statutory  provision  that  the 
shareholders  shall  be  liable:  Emerson  v.  Flint  (1858) 
7  C.  P.  161 ;  and  see  Salomon  v.  Salomon  (1897)  A.C.  22.. 

Rests  on  All  companies  under  the  act,  except  those  incor- 

shirS^  **^     porated  for  purposes  other  than  gain  under  s.  7  A, 

are  limited  by  shares.     Membership  in  the  company  is 
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•  rred  by  and  the  liability  of  the  mombers  rests  on  SMt  M. 
the  holdinfc  of  shares  in  the  capital  stock.  The  sole 
obligation  of  the  shareholder  as  such  is  to  pay  the 
amount  owing  in  respect  of  the  shares  held  by  him  and 
this  obligation  is  primarily  one  due  to  and  enforceable 
by  the  company. 

Tho  obligation  of  the  shareholder  is  to  pay  up  the  Extent  of 
full  par  value  of  his  shares;  there  is  no  provision  in  o*>"«*''o"- 
the  act  for  the  issue  of  shares  at  a  discount  as  may  be 
done  under  the  Ontario  Companies  Act,  Part  XL, 
though  a  similar  result  can  be  accomplished  by  the 
issue  of  shares  without  par  value  under  s.  7B.  The 
company  may,  however,  pay  a  conmiission  on  the  sale 
of  its  shares  and  a  power  to  do  so  should  appear  in 
the  letters  patent,  and  to  this  extent  the  rule  that  the 
company  must  receive  dollar  for  dollar  for  its  shares 
is  cut  down.  See  Metropolitan  Coal  Consumers  Asso- 
ciation v.  Scrimgeour  (1895)  2  Q.  B.  6C)4;  Andreae  v. 
Zinc  Mines  d  Lid.  (1918)  87  L.  J.  Ch.  1019. 

Shares  may  be  paid  for  either  in  cash  or  in  some  j^^^  ^j  p„y. 
other  way.    Thus  where  an  officer  of  the  company  had  «n«ot- 
credited  himself  vniYi  disbursements  properly  made  it 
was  held  that  his  shares  were  paid  up  in  this  manner: 
Re  Ottawa  Cement  Block  Co,,  McCoun's  Case  (1907) 
14  O.  L.  B.  389. 

Where  applicants  for  shares  had  signed  the  stock 
book  for  two  shares  each  for  the  purpose  of  incorpor- 
ating the  company,  and  it  was  agreed  between  them 
and  a  partnership,  vendors  to  the  company  of  certain 
assets  for  paid  up  shares,  that  on  the  completion  of  the 
transaction  >*'ith  the  company  there  would  be  issued  to 
them,  as  part  of  the  sale  consideration  of  three  hun- 
dred shares,  two  fully  paid  shares  representing  the 
two  shares  subscribed  for  by  each,  it  was  held  that 
the  liability  on  the  shares  was  satisfied:  Re  C.  B.  C. 
Corest  Co.  (1908)  12  0.  W.  B.  185.  Teetzel,  J.,  at  p. 
186  of  the  report  said,  *'  None  of  the  transactions  are 
impeached  as  fraudulent,  and  it  seems  to  me  that  it 
was  competent  for  the  company,  with  the  assent  of  all 
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Sect.  38.  parties  concerned  to  exchange  pro  tanto  the  obliga- 
tion  of  the  company  to  issue  shares  under  the  agree- 
ment of  purchase  for  the  obligations  of  the  appellants 
to  pay  for  the. . . . shares  subscribed  for  by  them." 

Paymeat  by  It  is  not  illegal  f  or  a  company  to  take  a  promissory 
promissory  ^^^^  ^^  payment  of  shares :  Standard  Bank  v.  Stephens 
(1908)  16  0.  L.  E.  115  and  cases  cited  at  p.  121;  nor 
to  issue  paid-up  certificates  on  receipt  of  the  note 
under  the  circumstances  in  Anglo-American  Lumber 
Co,  V.  McLellan  (1908)  13  B.  C.  R.  318,  (1908)  14  B. 
C.  R.  93.  But  see  0' Sullivan  v.  Donovan  (1906)  8  0. 
W.  R.  320.  As  to  when  a  note  constitutes  payment  see 
Stewart  Howe  v.  Meek  (1913)  9  D.  L.  R.  484,  485. 

Payment  by  Payment  may  be  made  in  money's  worth  if  the 
servic«sf  ^^  Company  has  authorized  such  payment.  The  foriaer 
•  '  act,  R.  S.  C,  1886,  c.  119,  s.  27,  required  a  written 
contract  to  be  filed  with  the  Secretary  of  State  at  or 
before  the  issue  of  the  shares,  where  these  were  issued 
for  a  consideration  other  than  cash.  See  Morris  v. 
Union  Bank' (1901)  31  S.  C.  R.  594;  Re  Jasper  Liquor 
Co.  (1915)  23  D.  L.  R.  894.  This  provision  has  iii)w 
been  dropped,  but  such  contracts  must  be  disclosed 
in  the  prospectus  where  s.  43A  of  the  act  applies. 

Where  a  company  chooses  to  take  property,  ser- 
vices or  other  consideration  not  possessing  an  obvious 
money  value  in  payment  of  shares,  the  value  placed 
by  the  parties  on  such  consideration  will  be  accepted 
by  the  Court,  and  so  long  as  the  contract  is  not 
impugned  in  an  action  to  set  it  aside  the  court  will 
not  examine  into  the  adequacy  of  the  consideration; 
Re  Hess  (1894)  23  S.  C.  R.  644;  PelVs  Case  (1870)  L. 
R.  5  Ch.  11;  Re  Wragg,  Ltd.  (1897)  1  Ch.  796;  Re 
Theatrical  Trust  (1895)  1  Ch.  771;  Re  Innes  S  Co. 
(1903)  2  Ch.  254,  Re  North  Bay  Supply  Co.  (1905) 
6  0.  W.  R.  85;  Jones  v.  MUler  (1893)  24  0.  R.  268; 
National  Trust  v.  Frank  (1917)  3  W.  W.  R.  43.  See 
also  Re  Modern  House  Sc,  Co.,  Goudy's  Case  (1913) 
28  0.  L.  R.  237 ;  (1913)  29  0.  L.  R.  266. 
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The  agreement  must  be  between  the  subeoriber  and  8Mt.  88. 
liM'  company,  and  if  it  is  made  bctwcn  the  subscriber 
and  tilt*  |M*rsun  who  Mulicited  him  to  lHH;ome  a  kIui re- 
holder  it  will  not  bind  the  company :  Christin  v.  Union 
Xavigation  Co.,  Ramsay's  Digt'st  391  (g.  B.  1K82). 
The  same  is  true  of  an  agreement  made  with  a  pro- 
visional director  of  a  railway  company  on  condition 
that  the  Bubacriber  shall  receive  the  contract  for  build- 
ing' the  road:  WUson  v.  Ginty  (1878-9)  3  A,  B.  124,  and 
8iH'  Jonfn  V.  Montreal  Cotton  Co.  (Q.  B.  1878)  24  L.  C. 
J.  108,  1  L.  N.  450. 

In  the  following  cases  the  shareholder  was  held  to  iiio«tra- 
have  paid  up  his  shares  .—lie  Wragg,  Ltd.  (1897)  1  Ch.  *'""■• 
796,  set-off  of  existing  debt;  Re  Theatrical  Trust 
(1895)  1  Ch.  771,  agreement  to  render  services; 
Gardiner  v.  Iredale  (1912)  1  Ch.  770,  agreement  by 
companv  for  immediate  payment  for  future  services; 
Inglis  V.  Wellington  (1878)  29  U.  C.  C.  P.  387,  agree- 
ment for  pa>inent  by  performance  of  services;  Re 
Hess  (1894)  23  S.  C.  R.  644,  transfer  of  property. 

In  the  following:  instances  shares  were  held  not  to 
have  been  paid  up:~/V//«//'.v  Case  (1867)  2  Ch.  527, 
agreement  to  accept  supply  of  goods  in  future;  Re 
Eddy  stone  Marine  Insurance  Co.  (1893)  3  Ch.  9,  agree- 
ment to  issue  shares  in  payment  of  past  services :  Oor'c- 
ffum  V.  Roper  (1892)  A.  C.  125,  consideration  illusory; 
Ahnada  atid  Tirito  Co.  (1888)  38  Ch.  D.  415,  shares 
issued  at  a  discount;  Re  Wragg  Ltd.  (1897)  1  Ch.  at 
p.  831,  issue  of  paid  up  shares  in  satisfaction  of  a  debt 
of  less  amount  than  their  par  value;  Collingwood  Dry 
Dock,  Weddell's  Case  (1890)  20  O.  R.  107,  services  in 
connection  with  formation  of  the  company;  Union 
Bank  v.  Morris  d  Code  (1900)  27  A.  R.  396,  subscriber 
received  baok  portion  of  amount  pnM  in  consideration 
for  Bervices  rendered;  Colonial  Insurance  Co.  v.  Smith 
(1913)  23  Man.  L.  B.  243,  consideration  unsubstantial 
and  illusory;  Re  Cornuall  Furniture  Co.  (1910)  20 
O.  L.  R.  520,  bonus  stock;  Re  Owen  Sound  Lumber  Co. 
(1917)  33  D.  L.  B.  487,  38  O.  L.  R.  414,  shares  allotted 
to  promoters  for  profits  in  fact  belonging  to  the  com- 
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exists. 


Sect.  38.  pany;  Moseley  v.  Koffyfontein  (1904)  2  Ch.  108; 
Winnipeg  Hedge  &  Wire  Fence  Co.  (1912)  22  Man.  L. 
R.  83;  Ex  parte  Clark  (1869)  7  Eq.  550;  Scales  v. 
Irwin  (1874)  34  U.  C.  R.  545. 

A  belief  that  there  is  no  further  liability  on  the 
shares  if  the  shareholder  knows  in  fact  that  they  are 
not  paid  up  is  not  sufficient  and  the  shareholder  is 
liable  in  respect  of  the  amount  unpaid  in  a  winding- 
up:  Re  Wiarton  Beet  Root  Sugar  Co,,  Alexander 
McNeill's  Case  (1905)  10  0.  L.  R.  219;  Re  James 
Pilkin  &  Co.  (1916)  85  L.  J.  Ch.  318. 

Estoppel.  Under  certain  circumstances,  however,  the  com- 

pany may  be  estopped  from  denying  that  the  share- 
holder has  paid  his  shares  up  in  JiuU :  Neelon  v.  Town 
of  Thorold  (1893)  23  S.  C.  R.  390.  It  was  held  in 
Penang  Foundry  Co.  v.  Gardiner  (1913)  S.  C.  1203  Ct. 
of  Sess.  that  the  defendant  having  bona  fide  relied  on 
the  statement  in  the  certificate  issued  to  him  that 
shares  were  fully  paid,  the  company  and  its  liquidator 
were  debarred  from  maintaining  the  contrary.  It  is 
a  little  difficult  to  reconcile  this  case  with  others  on  the 
subject.  See  also  Monarch  Life  Sc.  Co.  v.  Mackenzie 
(1911)  15D.  L.  R.  695. 

Transferee.  Evcu  if  shares  are  not  in  fact  paid  up  in  full  the 
holder  may  be  relieved  from  liability  if  the  certificate 
stating  on  its  face  that  the  shares  have  been  fully  paid 
has  been  acquired  by  him  for  value  from  the  original 
aWotieQ:  McCraken  v.  Mclntyre  (1878)  1  S.  C.  R.  479; 
Kettle  River  Mines  v.  Bleasdell  (1900)  7  B.  C.  R.  507 
where  a  promoter  had  sold  part  of  his  allotment  and 
had  the  shares  which  purported  to  be  fully  paid  up 
■  transferred  direct  from  the  company  to  the  purchaser. 
What  if  the  allottee  of  shares  issued  at  a  discount, 
as  to  which  accordingly  liability  attaches,  transfers 
them  to  a  person  for  value  without  notice  and  then 
subsequently  re-acquires  them  from  that  purchaser? 
In  re  Railway  Timetable  Co.  Ex  p.  Sandys  (1889)  42 
Ch.  D.  98  this  was  done,  the  allottee  exchanging  fully 
paid  up  shares  in  the  company  for  shares  in  the  same 
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company  issued  at  a  discount  (which  she  erroneously   Stet  18. 

believed  were  fully  paid  up)  which  she  had  proviouHly ' 

sold  to  the  transferor.  Stirling,  J.,  held  (and  no  appeal 
was  taken  as  to  these  particular  shares)  that  as  she 
had  re-purchased  them  from  a  purchaser  for  value 
without  notice  she  was  entitled  to  them  as  fully  paid 
up.  And  shareholders  who  have  not  subscribed  for 
their  shares  but  who  have  obtained  them  as  fully  paid 
up  by  transfer  from  the  original  allottee  can  not  be 
placed  on  the  list  of  contributories :  National  Trust  v. 
Frank  { 1916-7)  10  Sask.  B.  250;  (1917)  3  W.  W.  E.  43. 

When  the  certificate  bears  on  its  face  evidence  of  xotic*. 
irregularity  of  issue,  or  the  person  acquiring  the 
shares  knows  that  they  have  not  been  paid  for  or 
that  they  never  have  been  issued  at  all,  the  liability 
is  not  avoided:  Northwest  Electric  Co.  v.  Walsh  (1898) 
29  S.  C.  R.  33. 

The  shareholder  also  escapes  liability  to  make  Effort  of 
further  payment  on  his  shares  after  a  valid  transfer  ^*"*  ^' 
thereof:  In  re  Wiarton  Beet  Root  Sugar  Co.,  Free- 
man's Case  (1906)  12  0.  L.  R.  149.  There  are  no  provi- 
sions in  the  Act  similar  to  those  contained  in  the  Im- 
perial Act  making  past  members  secondarily  liable 
after  their  shares  have  been  transferred.  See  notes  to 
section  64  on  transfers  of  shares,  also  notes  to  sections 
65  and  66  which  impose  restrictions  on  the  transfer  of 
shares  not  paid  up  in  full  and  forbid  the  transfer  of 
shares  on  which  previous  calls  have  not  been  paid. 

8B.  Every  shareholder,  until  the  whole  amount  of  his  shares  i,i„(,Uitv  vt 
has  been  paid  up,  8hall  be  individually  liable  to  the  creditors  sImiv- 
of  the  company  to  an  amount  equal  to  that  not  paid  up  thereon ;  '"'''l^*'**- 
but  he  shall  not  be  liable  to  an  action  therefor  by  any  creditor  .\rtiun 
until  an  execution  at  the  suit  of  such  creditor  against  the  ^^'"'" 
company  haw  bt'on  returned  unsatisfied  in  whole  or  in  part. 

2.  The  amount  due  on  such  execution,  not  exceeding  the  Amount 
amount  unpaid  on  his  shares,  as  aforesaid,  shall  be  the  amount  r«<H>virabi«^. 
recoverable,  with  costs,  from  such  shareholder. 

3.  Any  amount  so  recoverable,  if  paid  by  the  shareholder,  Aiiplkntion. 
shall  be  considered  as  paid  on  his  shares.    2  E.  VII.,  r.  l.*! 

s.  31. 
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Sect.  39.  Apart  from  the  shareholder's  contractual  liability 
to  pay  to  the  company  the  full  amount  of  his  shares, 
this  section  imposes  under  certain  circumstances,  a 
statutory  liability  to  the  creditors  of  the  company. 
The  creditor  seeking  to  take  advantage  of  this  statu- 
tory right  must  bring  the  defendant  within  the  precise 
terms  of  the  statute  by  showing  him  to  be  in  the 
strictest  sense  a  shareholder:  Denison  v.  Leslie  (1879) 
3  A.  R.  536 ;  so  the  creditor  failed  in  his  action  where 
the  defendant  had  transferred  his  shares  to  another, 
although  the  transfer  had  not  been  registered: 
Hamilton  v.  Grant  (1900)  30  S.  C.  R,  566.  It  is  further- 
more required  that  the  creditor  should  first  have  sued 
the  company  and  that  execution  has  been  returned 
unsatisfied.  This  requirement  must  be  rigidly  com- 
plied with.  In  one  case  the  sheriff  in  the  creditor's 
suit  against  the  company  endorsed  on  the  writ  of 
execution  that  there  were  no  goods,  but  the  writ  was 
not  returned.  It  was  held  that  the  plaintiff  had  not 
brought  himself  within  the  corresponding  section  of 
the  existing  Ontario  Act,  1907,  c.  34,  s.  68:  Grills  v. 
Farah  (1910)  21  0.  L.  E.  457.  It  was  there  further 
stated  that  the  execution  must  not  be  a  ''mere  illusory 
formal  proceeding  to  give  colour  to  proceedings 
against  a  shareholder."  The  Canadian  cases  are  col- 
lected at  pp.  460-1  of  the  report.  The  creditor's  right 
is  lost  after  a  winding-up  order  has  been  made: 
Shaver  v.  Cotton  (1896)  23  A.  R.  426,  the  reason  being 
that  ''unpaid  stock  is  an  asset  of  the  company, 'and 
the  moment  a  winding  up  order  is  made,  that  unpaid 
stock  has,  in  effect,  been  appropriated  for  rateable 
distribution  among  the  creditors  of  the  company 
.  .  .  the  winding-up  order  requires  that  the  stock 
shall  be  applied  to  the  payment  of  all  creditors  with- 
out preference  or  priority,  while  the  action  seeks  to 
have  it  paid  exclusively  to  the  plaintiff,"  per  Maclen- 
nan,  J.  A.,  at  p.  437.  See  also  Wiarton  Beet  Root 
Sugar  Manufacturing  Co.,  Alexander  McNeUVs  Case 
(1905)  lOO.  L.  R.  219. 

Any  creditor  is  entitled  to  bring  the  action  and 
it  is  no  defence  for  the  shareholder  to  plead  that  other 
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actions  by  different  creditors  are  pending:  Perry  v.   Beet  89. 
McCraken  (187G)  7  P.  R.  32.  

\Vhatever  may  be  the  state  of  disorganization 
into  which  a  company  has  fallen,  its  creditors  may 
always  exercise  their  rights  against  it  and  its  share- 
li-  '  '  Hughes  A  La  Compagnie  de  VUlas  du  Cap 
(.  /  etLalonde  (1889)  5  M.  L.  R.  S.  C.  129. 

The  following  decided  oases  are  illustrations  of 
the  application  of  this  section : — 

1.  Nixon  V.  (ireen  (1856)  11  Ex.  550,  as  to  the  time 
at  which  liability  of  the  shareholder  to  the  creditor 
becomes  fixed. 

2.  Brice  v.  Munro  (1885)  12  A.  R.  453,  in  whicli  it 
was  held  that  in  order  to  bring  an  action  in  Ontario 
against  a  shareholder  of  a  company  whose  head  office 
is  in  another  Province,  it  is  sufficient  to  show  a  return 
of  execution  unsatisfied  in  such  other  province. 

3.  In  an  action  against  a  shareholder  to  recover 
the  amount  of  a  judgment  against  the  company,  de- 
fendants alleged  that  the  judgment  against  the  com- 
pany was  recovered  upon  promissory  notes  given  to 
the  plaintiff  by  the  company  without  consideration 
and  when  it  was  insolvent  to  his  knowledge,  and  that 
the  notes  were  in  fraud  of  creditors  and  ultra  vires. 
It  was  held  that  these  defences  might  have  been  raised 
in  the  original  action,  but  were  not  available  in  this: 
Shaver  v.  Cotton  (1894)  16  P.  R.  278. 

4.  The  section  impliedly  limits  the  liability  of 
shareholders  to  the  amount  unpaid  on  their  shares: 
McCiill  Chair  Company  (1912)  26  0.  L.  R.  254,  per 
Meredith,  C.  J.,  at  p.  260. 

5.  Where  shares  had  been  allotted  at  a  discount  as 
fully  paid  up,  a  transferee  who  purchased  them  in 
good  faith  from  an  original  shareholder,  was  held  not 
to  be  liable  to  an  execution  creditor  for  the  amount 
unpaid  thereon:  McCraken  v.  Mclntyre  (1878),  1  S. 
C.  B.  479. 

6.  N.,  a  director  of  a  company,  agreed  to  lend 
$100,000  to  the  company  on  Uie  security  of  certain 

tKCJk.—ll 
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Sect.  38.    shares  held  by  B.,  which  were  to  be  fully  paid  up.     B. 
"  had  188  shares,  and  had  paid  forty  per  cent,  on  them, 

but  being  unable  to  pay  up  the  balance  the  directors 
agreed  to  treat  this  sum  as  in  full  for  75  shares.  N. 
agreed  to  this,  and  N.  took  a  transfer  of  the  75  shares. 
No  formal  resolution  of  the  directors  was  passed 
authorizing  the  appropriation  of  the  money  paid  by 
B.  In  an  action  of  a  shareholder  of  the  company 
against  N.  it  was  held  that  the  company  having  got 
the  benefit  of  a  loan  by  N.  was  estopped  from  disput- 
ing the  application  of  the  money  paid  by  B,  in  such  a 
way  as  to  constitute  N.  the  holder  of  the  75  shares,  and 
creditors  not  having  been  prejudiced  were  bound  in 
the  same  way:  Neelon  v.  Toivn  of  Thorold  (1893)  22 
S.  C.  R.  390. 

7.  The  defendant  shareholder  of  a  company 
against  which  he  had  a  claim  for  goods  sold  got  a  note 
from  the  company,  transferred  it  to  F.  as  trustee; 
F.  sued  the  company  to  judgment  and  on  a  return  of 
nulla  bona  sued  the  defendant  who  paid  him  the 
amount  of  the  unpaid  stock  which  amount  F.  then  held 
as  defendant's  trustee. 

It  was  held  that  payment  to  F.  was  not  payment  of 
the  defendant's  stock  and  no  answer  therefore  to  an 
action  against  the  defendant  by  a  creditor  who  had 
also  got  judgment  against  the  company  and  issued 
execution  on  which  a  return  of  nulla  bona  had  been 
made:  McGregor  v.  Currie  (1876)  26  U.  C.  C.  P.  55. 

8.  After  a  creditor  of  a  company  had  commenced 
an  action  against  a  shareholder  in  respect  of  his 
unpaid  stock,  one  B.  recovered  a  judgment  against  the 
company,  part  of  which  was  assigned  to  the  defendant 
with  the  object  of  procuring  him  a  set-off  against  the 
plaintiff's  claim.  Held,  that  tlie  procuring  of  such  an 
assignment  by  defendant  with  notice  of  plaintiff's 
claim,  did  not  constitute  a  defence  to  it ;  but  semble,  if 
the  set-off  had  accrued  to  the  defendant  in  his  own 
right,  although  after  action  brought,  it  would  have 
been  otherwise :  Fie^^i  v.  Galloway  (1884)  5  0.  R.  502. 

The  remainder  of  the  judgment  was  assigned  to  M., 
who  after  the  commencement  of  the  plaintiff's  action, 
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ami  with  knuwledfn>  Uiereof,  and  with  the  object  of  Stet  It. 
fpviiig  defendant  a  g»»od  set-off  against  plaintiff's 
chiiiu,  reooyered  a  jutl^puont  against  the  defendant 
without  defence,  and  defendant  paid  him  the  amount 
unpaid  on  the  Mtook.  Held  that  the  judfcnH*"t  so 
rooovcred  and  the  payment  thereunder  conHtituted  a 
good  defence  to  the  plaintiff's  clnini;  and  that  tiie 
prior  conunencement  of  the  plaintiff's  action  was  im- 
material, ibid, 

9.  The  plaintiff  (terfomied  certain  work  amounting 
to  $4(>5  for  the  defendants,  a  joint  stock  company, 
incorporated  under  R.  S.  O.  c.  150,  under  an  agree- 
ment for  payment  in  shares  of  the  capital  stoek  of  the 
company. 

It  was  held  that  the  agreement  was  not  ultra  vires 
of  the  company  and  that  the  plaintiff's  acceptance  of 
the  shares  under  such  agreement  would  not  render 
him  liable  to  pay  the  amount  thereof  to  creditors  of 
the  company:  Inglis  v.  Wellington  Hotel  Co.  (1878) 
29  U.  C.  C.  P.  387. 

The  following  cases  may  also  be  referred  to  as 
showing  the  circumstances  under  wiiich  shares  will  be 
held  to  have  l>een  paid  up  or  not. 

1.  Where  the  issue  of  paid  up  shares  was  in  con- 
sideration of  compensation  for  organizing  the  com- 
pany, costs  of  obtaining  the  charter,  etc.,  such 
consideration  was  found  to  be  unsubstantial  and 
illusory:  Colonial  Assurance  v.  Smith,  23  Man.  L.  B. 
243. 

2.  Where  the  applicant  for  shares  paid  tlie  full 
amount  due  on  them,  but  received  back  a  portion  of 
the  amount  as  consideration  for  services  to  Ik*  ren- 
dered, it  was  held  that  the  shares  to  this  amount  were 
unpaid:  Union  Bank  v.  Morris  rf  Code  (1900)  27  A.  R. 
396. 

3.  A  municipal  bonus  of  $15,000  (the  property  of 
the  company)  was  used  to  issue  bonus  shares  to  |>er- 
sons  who  were  then  shareholdors,  as  paifl  up.  in 
proi>ortion  to  the  stock  held  by  them  at  that  date. 

Although  the  shareholders  accept€»<l  the  stm'k  bona 
fide  they  were  held  properly  placed  on  the  list  of 
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Sect.  39.    contributories :  Cornwall  Furniture  Co.  (1900)  20  0. 
L.  R.  520. 

Payment  in        4.  The  plaintiff,  a  creditor  of  a  company  incor- 
^"""  porated  by  letters  patent,  sued  the  defendant,  a  share- 

holder, who  pleaded  that  there  was  nothing  due  upon 
his  stock.  It  appeared  that  there  were  nine  sharehold- 
ers, two  of  whom  had  a  large  claim  against  the  company 
for  the  sale  of  a  patent.  The  defendant  held  $5,000 
stocky  partly  paid  up.  It  was  arranged  between  the 
patentees  and  the  other  shareholders,  that  the  latter 
should  pay  an  additional  ten  per  cent,  on  their  stock, 
in  consideration  of  which  the  patentees  were  to  pay 
up  the  balance  of  the  unpaid  stock  of  the  seven  other 
shareholders  out  of  this  claim.  In  pursuance  of  this 
arrangement,  each  of  the  seven  gave  his  cheque  to  the 
secretary  for  the  balance  of  his*  unpaid  stodj,  which 
the  secretary  passed  on  to  the  patentees,  who  accepted 
them  and  gave  receipts  to  the  company  for  the  amount. 
The  patentees  then  handed  back  the  cheques  and  re- 
ceipts to  the  secretary,  who  returned  the  cheques  to 
the  shareholders,  by  whom  they  were  given,  it  having 
been  agreed  beforehand  that  they  were  to  be  so  re- 
turned and  not  used.  Held  that  this  transaction  was 
not  a  payment  in  full  of  the  stock,  and  that  defendant 
was  liable :  Scales  v.  Irwin  (1874)  34  U.  C.  R.  545. 

5.  Where  defendants  took  stock  in  a  company,  and  by 
agreement  paid  for  it  in  land  considerably  overvalued, 
it  was  held  that  the  stock  must  be  considered  as  fully 
paid  up,  and  defendants  were  not  liable  to  creditors 
of  the  company,  no  fraud  being  shown :  Jones  v.  Miller 
(1893)  24  0.  R.  268. 

6.  Where  the  defendant  in  good  faith  bought  shares 
at  a  discount  of  50  per  cent.,  allowed  himself  to  be 
placed  on  the  register  of  shareholders  and  attended 
meetings,  he  was  held  liable  to  the  creditors  of  the 
company  to  the  extent  of  the  amount  unpaid :  Bank  of 
Ottawa  v.  Jones  (1919)  46  D.  L.  R.  407. 

Set  ofiE  40.  Any  shareholder  may  plead  by  way  of  defence  in  whole 

against  qj.  j^  pj^j.^  ^q  any  action  by  any  creditor  under  the  last  preced- 

tion.  ing  section  any  set-off  which  he  can  set  up  against  the  company, 
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extppt  a  claim  for  unpaid  dividends,  or  t  salary  or  alluvanoe   Sect.  40. 

as  a  president  or  a  director  of  the  oompanj.    8  E.  VII.,  c  15, 

S.S1. 

While  the  company  is  a  going  concern*  a  sot-off  may 
be  pleaded  by  the  Hhareholders  against  the  amount 
claimed  by  tlu»  company  in  respect  of  his  shares.  The 
benefit  of  tlie  defence  is  available  under  suction  40 
in  the  case  of  an  action  by  a  creditor,  except  as  to 
claims  for  unpaid  dividends  or  salary  or  allowance  as 
president  or  director.  It  is  to  be  noted  that  the  classes 
"president  or  a  director"  alone  are  referred  to,  and 
aooordingly  it  is  not  clear  that  a  vice-president  or  a 
manager,  for  example,  could  not  set  off  claims  for  un- 
paid salary.  The  point  does  not  appear  to  have  been 
judicially  decided. 

The  right  is  a  statutory  one  and  does  not  exist 
apart  from  the  soction :  littiner  v.  Currie,  36  U.  C.  B. 
411. 

The  set-off  nmst  be  in  the  same  right,  so  a  debt 
owing  to  shareholders  as  the  price  paid  by  a  company 
for  the  transfer  to  it  of  partnership  assets  cannot  be 
set  off  by  them  against  their  individual  liability  on 
shares:  Turner  v.  Cowan  (1903)  34  S.  C.  R.  160. 

The  set-off  may  be  pleaded  against  the  claim  made 
in  the  action  only  and  not  against  anyone  otlier  than 
the  plaintiff:  nnfh  v.  Farah  (1910)  21  0.  L.  B.  457,  459. 

A  set-off  may  be  claimed  even  though  a  creditor 
may  have  commenced  action  against  the  shareholder 
before  the  set-off  accrued.  Thus  where  B.  recovered 
judgment  against  the  company,  assigning  part  of  his 
jndgment  to  M.,  who  with  knowledge  of  the  existence 
of  the  plaintiff's  action  and  with  the  object  of  giving 
the  defendant  a  good  set-off,  recovered  judgment 
against  the  defendant  without  defence  and  the  defend- 
ant paid  him  the  amount  unpaid  on  his  stock,  it  was 
held  that  this  constituted  a  good  defence:  Field  v.  Gal- 
loway (1S84)  5  0.  R.  502. 

It  is  not  necessary  for  money  actually  to  pass  be- 
tween the  shareholder  and  the  company  for  the  pur- 
pose of  a  set-off:  Larocque  v.  Beauchemin  (1897)  A. 
C.358. 
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Sect.  40.  So  also  in  a  case  under  the  Winding-up  Act,  when 

the  secretary-treasurer  of  a  company  credited  himself 
with  disbursements  properly  made  for  the  company 
and  so  sought  to  render  his  shares  paid  up,  it  was  held 
that  this  constituted  payment  of  the  shares :  Re  Ottawa 
Cement  Block  Company,  Macoun's  Case  (1907)  14  0. 
L.  R.  389. 

But  in  Re  Consolidated  Investments,  Ltd.,  Simons' 
Case  (Alta.)  (1918)  2  W.  W.  R.  581,  where  the  ar- 
rangement for  set-off  was  not  made  with  the  directors, 
and  no  call  had  been  made,  and  there  were  no  entries 
in  the  company's  books  evidencing  the  set-off,  the 
shareholder  was  held  liable. 

As  to  whether  a  claim  sounding  in  damages  can  be 
set  up  under  the  section,  see  Grills  v.  Far  ah  (1910)  21 
0.  L,  R.  457,  decided  on  the  corresponding  section  of 
the  Ontario  Companies  Act  (1907)  c.  34,  s.  68. 

See  further  the  notes  to  section  71  of  the  Winding- 
up  Act,  infra. 


Trustees, 
not  person- 
ally liable. 


Estate  liable. 


Holder  of 
stock  as  col- 
lateral 
security. 


Common 
law  rule. 


41.  No  person,  holding  stock  in  the  company  as  an  executor, 
administrator,  tutor,  curator,  guardian  or  trustee  of  or  for  any 
person  named  in  the  books  of  the  company  as  being  so  repre- 
sented by  him,  shall  be  personally  subject  to  liability  as  a  share- 
holder; but  the  estate  and  funds  in  the  hands  of  such  person 
shall  be  liable  in  like  manner,  and  to  the  same  extent,  as  the 
testator  or  intestate  would  be  if  living,  or  the  minor,  ward  or 
interdicted  person,  or  the  person  interested  in  such  trust  fund 
would  be,  if  competent  to  act  and  holding  such  stock  in  his  own 
name. 

2.  No  person  holding  such  stock  as  collateral  security  shall 
be  personally  subject  to  such  liability,  but  the  person  pledging 
such  stock  shall  be  considered  for  the  purposes  of  such  liability 
as  holding  the  same  and  shall  be  liable  as  a  shareholder  accord- 
ingly.   2  E.  VII.,  c.  15,  s.  32. 

At  common  law  it  was  thoroughly  established  that 
one  to  whom  stock  had  been  transferred  as  a  pledge,  or 
as  collateral  security  for  money  loaned,  or  as  a  trustee 
for  another,  and  who  appeared  on  the  books  of  the  cor- 
poration as  the  owner  of  the  stock,  was  liable  as  a 
stockholder  for  the  benefit  of  creditors.  The  reason 
why  the  courts  so  held,  briefly,  was,  that  a  man  cannot 
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become  the  legal  owner  of  8took,  receive  dividends,   Uti.  41. 
vote  nt  nuH'tiii^T'*,  «iid  onjoy  all  othor  ri^litH  iippcrtain 
ing  to  uwiicrHliip  uf  it  without  ahouldering  the  liubiiity 
attaching  to  8uch  a  position. 

Another  good  reason  was  that  he  would  not  be 
allowed  to  hold  himself  out  to  the  public  as  the  oMner 
of  stock  and  ufterwards  deny  the  relation.  HeHides,  if 
creditors  wore  comi)elled  to  look  beyond  the  legal  title 
iliey  could  never  know  a^ainKt  whom  to  proceed,  and 
it  would  embarrass  them  in  the  pursuit  of  their  rights 
to  comiK'l  them  to  enquire  into  equities  which  might 
exist  between  the  stockholder  and  some  third  person: 
Thompson,  par.  3213;  Franklin  v.  Neate  (1844)  13  M. 
A  W.  481. 

Under  the  Imperial  Companies  Act  of  1862,  which  Bngikh  rai* 
forbids  the  entry  of  trusts  on  the  register  (s.  30)  the 
trustee  whose  name  is  on  the  register  is  the  share- 
holder; he  and  not  the  cestui  que  trust  is  the  |)erson 
liable  to  the  company  for  all  payments  and  obligations 
attaching  to  the  shares:  Ex  p.  Isaac  Bugg  (1865)  2  Dr. 
ft  Sm.  452;  Bunns'  Case  (1860)  2  I).  ?\  &  J.  275,  300; 
Drummond's  Case  (1860)  2  Giff.  189;  Barrett's  Case 
(1864)  4  D.  J.  &  S.  416.  This  applies  equally  where  the 
trustee  is  a  trustee  for  the  company  itself:  Re  Chap- 
man cf  Barker's  Case  (1867)  L.  R.  3  Eq.  361. 

His  liability  moreover  is  not  and  cannot  be  limited 
to  the  amount  of  the  trust  estate:  Muir  v.  (Hasgow 
Bank  (1879)  4  App.  Cas.  337;  Hoare's  Case,  2  J.  &  H. 
229;  Leifchild's  Case  (1865)  L.  B.  1  Eq.  231. 

The  cestui  que  trust,  however,  is  sometimes  brought 
into  immediate  contact  with  the  company,  e.g.,  by 
being  rendered  liable  for  the  shares  which  his  trustee 
has  been  unable  to  pay  for:  Hemming  v.  Maddick 
(1872)  L.  R.  7  Ch.  395;  National  Financial  Co.,  Ex  p. 
Oriental  Commercial  Bank  (1868)  L.  B.  3  Ch.  791. 

And  a  cesuti  que  trust  who  is  sui  juris  is  under  a 
personal  obligation  not  limited  to  the  trust  property 
to  indemnifv  his  trustee  against  calls:  Hardoon  v. 
Belilios  (1901)  A.  C.  118,  123. 

Sub-section  1  exempts  from  personal  liability  any  j^^joo  4i 
|)erson  holding  shares  in  the  capacities  specifitnl  "for  (D- 
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Sect.  41.    any  person  named  in  the  books  of  the  company  as  being 
so  represented."    The  words  in  quotation  marks  did 
not  appear  in  R.  S.  C.  1886  c.  129,  s.  56  corresponding 
to  the  present  section. 
Executors  All  executor   or  administrator  is  not  personally 

tmto^ri!"'"'""  liable  on  the  shares  held  by  the  deceased.  Where,  how- 
ever, executors  or  administrators  distribute  assets  of 
the  estate  without  providing  for  liability  on  shares 
they  are  guilty  of  a  devastavit  and  become  personally 
liable  to  the  company  or  its  liquidator.  The  devastavit 
constitutes,  a  new  cause  of  action  which  is  barred  in 
six  years ;  but  the  cause  of  action  for  the  amount  due 
on  the  shares  is  based  on  contract,  and  until  a  call  is 
made  time  does  not  run  in  respect  of  the  liability  of 
the  executors  or  administrators  as  such,  which  is  a 
liability  of  the  deceased  and  his  estate.  Where  liabi- 
lity is  enforced  on  the  latter  ground  the  judgment  will 
be  directed  to  be  levied  out  of  the  goods,  etc.,  of  the 
deceased  in  the  hands  of  the  executors  or  administra- 
tors, if  any :  Clarkson  v.  McLean  (1917-8)  42  0.  L.  R.  1. 
Where  beneficiaries  of  a  deceased  holder  of  bank 
shares  were  at  the  time  of  the  liquidation  of  the  bank 
beneficial  owners  of  the  shares,  and  had  accepted 
transfers  of  the  shares  though  the  transfers  had  not 
been  recorded,  the  estate  being  liable  in  the  hands  of 
the  administrators  and  assets  of  value  of  far  greater 
amount  were  likewise  distributed,  it  was  held  that  each 
beneficiary  in  equity  undertook  to  assume  and  protect 
the  administrators  against  the  incidental  liability  to 
calls  to  the  extent  of  the  shares  transferred  to  him. 
Each  beneficiary  was  also  liable  to  refund  and  pay  to 
the  creditor  the  amount  due  to  the  extent  of  the  assets 
received  by  him  which  formed  part  of  the  intestate's 
estate :  Clarkson  v.  McLean,  supra. 

The  protection  of  the  section  extends  only  to  a  trus- 
tee who  represents  an  estate,  and  mil  not  relieve  from 
liability  a  person  who  is  expressed  to  be  a  trustee  for 
a  syndicate :  Re  Winnipeg  Hedge  and  Wire  Fence  Co. 
(1912)  1  D.  L.  R.  316;  22  Man.  L.  R.  83.  It  was  there 
held  that  such  designation  of  the  shareholders  merely 


Benefici- 
aries. 


Trustees. 
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arktHl  tlu*  abares,  and  ftirthormoro  the  defendant  Stet  41. 
in-iiig  hiiuKC'lf  beneficially  intereHtod  in  the  syndicate 
was  not  to  be  regarded  us  a  trustee.  To  enable  the 
trustee  to  take  advantage  of  the  section  the  beneficiary 
niiist  1n»  ninne<l  in  Uie  books  of  the  company:  Re 
liiiti^h  Cattle  Supply  Co..  MrHitoh's  Cn.^r  nOlO)  10 
O.  W.  N.  62,  206. 

As  to  special  circumstances  in  which  u  holder  uf 
shares  may  become  personally  liable  in  spite  of  this 
section,  although  he  is  not  holding  the  shares  for  his 
own  benefit,  but  in  some  way  as  trustee  for  others.  See 
Re  Union  Fire  Insurance  Co.,  Mctord\<i  Case  (1891) 
21  0.  B.  264,  and  Ontario  Investment  Association  v. 
Leys  (1893)  23  O.  B.  496.  See  also  In  re  President,  etc., 
Westmoreland  Bank,  Ex  p.  Allison  (1869)  12  N.  B.  514. 

In  the  first  mentioned  case  the  company's  manager 
was  authorized  to  purchase  from  the  holder  on  the  com- 
pany's behalf  shares  on  which  calls  were  due.  Al- 
though the  shares  were  transferred  to  the  *' manager 
in  trust"  he  was  held  liable  on  the  shares  in  a  winding- 
up,  notwithstanding  that  the  purchase  was  in  trust 
for  the  company. 

If  a  trustee  holds  shares  for  several  cestuis  que 
tru.st,  one  of  the  latter  can  not  compel  the  trustee  to 
divest  himself  of  a  portion  merely  of  the  trust  estate, 
visLf  the  shares  to  which  the  particular  cestui  que  trust 
is  entitled,  the  principle  being  that  the  trustee  should 
not  be  compelled  to  divest  himself  of  the  trust  estate 
piecemeal.  If  he  is  to  be  divested  of  the  trust  he  is 
entitled  to  demand  to  be  wholly  relieved:  Bechtel  v. 
Zinkan  (1907)  10  O.  W.  B.  1075. 

As  to  the  meaning  of  "collateral  security,"  seenoW^rof 
Early  v.  Early  (1880)  49  U  J.  Ch.  826  (n).     It  does  |;»jk  ocoi. 
not  mean  ** auxiliary"  or  "secondary,"  ifnd.    At  any  'tjr.  sub-we^ 
rate  as  against  a  liquidator  the  holder  of  shares  as   ^   " 
collateral  security  will  not  escape  liability  if  he  taues 
a  transfer  in  absolute  form.      Thus  a  loan  company 
which  advances  money  on  shares  in  a  liank  wliich  are 
transferred  to  it,  and  accepted  by  it  in  the  ordinary 
absolute  form,  cannot  escape  liability  as  a  contribu- 
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Sect.  41.  tory  on  the  ground  that  it  is  merely  a  trustee  for  the 
borrower :  Re  Central  Bank  of  Canada,  Home  Sav- 
ings and  Loan  Co.'s  Case  (1891)  18  A.  R.  489.  But 
compare  wording  of  Bank  Act,  3-4  Geo.  V.  c.  9,  s.  53. 

The  onus  is  on  the  pledgee  to  show  that  he  holds 
the  shares  in  such  capacity:  Re  Empire  Accident,  (&c., 
Co.  (1913)  10  D.  L.  R.  782,  affirmed  (1913)  11  D.  L.  K. 
847 ;  but  if  he  succeeds  he  is  a  creditor  and  can  rank  on 
the  assets  as  such:  Re  Central  Bank,  N.  A.  Life  Ins. 
Co.'s  Case  (1890)  30  C.  L.  T.  275. 

As  against  the  company  or  a  creditor  in  a  scire 
facias  proceeding  the  liability  of  a  mortgagee  who 
holds  a  clean  certificate  is  not  free  from  doubt. 

In  an  Ontario  case  where  a  mortgagee  of  shares 
had  taken  a  transfer  absolute  in  form,  and  caused  it 
to  be  entered  in  the  books  of  the  company  as  an  abso- 
lute transfer  the  Supreme  Court  considered  he  was 
not  estopped  from  proving  that  the  transfer  of  shares 
was  by  way  of  mortgage.  (This  view  was,  however, 
obiter) :  Page  v.  Austin  (1884)  10  S.  C.  R.  132.  But  see 
the  same  case  in  30  C.  P.  108,  and  7  A.  R.  8,  supporting 
the  opposite  view. 

The  view  of  the  Supreme  Court  has  been  adopted 
in  Quebec  in  the  case  of  Molsons  Bank  v.  Stoddart, 
S.  C.  (1890)  M.  L.  R.  6  S.  C.  17. 

If  shares  are  taken  as  collateral  securitv  the  credi- 
tor should  either  obtain  a  clean  certificate  in  the  name 
of  himself  if  the  shares  are  paid  up  or  take  a  charge 
and  give  notice  to  the  company  if  they  are  not  fully 
paid  up. 

Where  a  transfer  of  shares  to  a  bank  by  way  of 
collateral  security  was  registered  in  favor  of  the  man- 
ager **in  trust"  it  was  held  that  a  deduction  of  the 
pledging  shareholder's  debt  to  the  company  (not  being 
for  calls)  might  not  be  made  from  dividends  on  the 
shares  subsequent  to  the  transfer :  Wilson  v.  B.  C.  Re- 
fining Co.  (1915)  22  D.  L.  R.  634,  where  the  cases  are 
collected.  It  was  further  held  that  the  British  Columbia 
section  corresponding  to  s.  41  has  no  reference  to  the 
case  where  a  transfer  of  shares  is  made,  and  only 
applies  when  the  shares  appear  to  have  been  pledged 
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as  collateral  security,  and   the   real  owner*8   name   Stetil. 
remaiuH  on  tho  booka  of  tho  company. 

For  tiiu  purpoaea  of  liability  the  pledg^or  is  to  be  i*todcor. 
oonaidcred  a8  the  holder  of  the  shares,  s.  41  (2) :  Wil- 
son V.  B.  C\  Refining  Co.,  supra. 

See  the  notes  to  s.  64.  i^o*  on  ••• 

curitjr  or 

Where  a  company  attempts  to  allot  its  stock  as 
seoarity  for  its  own  debts  the  section  does  not  apply,  gMngli- 
as  it  has  reference  to  the  stock  of  a  shareholder  only:  iS^oln^ 
Re  Perrin  Plow  Company,  Allan's  Cast-  (190H)  11  ().■*»*'*•• 
W.  B.  186;  (1908)  12  ().  W.  R.  387.  But  the  company 
may  be  estopped  from  asserting  that  there  is  any 
liability  on  tlie  shares  if  it  has  represented  that  they 
are  paid  up:  In  re  Charles  U.  Davies,  Limited,  Mc- 
SicoVs  Case  (1909)  18  O.  L.  R.  240.  In  that  case  a 
person  sought  to  be  made  a  contributory  in  a  wind- 
ing-up had  agreed  to  take  one  share  in  a  company.  He 
had,  however,  also  received  a  certificate  for  five  shares 
described  as  *' fully  paid,"  four  of  which  he  had  been 
informed  by  the  managing  director  of  the  company 
were  intended  as  security  only  for  an  accommodation 
note  which  tlie  defendant  had  given.  There  had  been 
no  stock  subscribed  for  or  allotted  to  the  defendant, 
but  a  dividend  on  one  share  had  been  paid  to  him.  It 
was  held,  that  since  the  company  had  obtained  the  loan 
by  a  representation  that  the  shares  were  fully  paid, 
which  representation  the  defendant  had  acted  upon, 
the  company  and  the  liquidators  were  estopj^ed  from 
maintaining  that  the  shares  were  not  paid  up  and  the 
defendant  was  a  contributory  in  respect  of  one  share 
only.    See  also  Bloomenihal  v.  Ford  (1897)  A.  C.  156. 

The  person  who  is  the  legal  owner  of  the  shares  is  j^,,  ^^^^^ 
the  shareiiolder  and  is  liable  to  be  placed  on  the  list  of  ""o  5"'"' 
contribu tones  in  a  winding-up,  notwithstanding  that 
he  is  trustee  for  another:  Standard  Mutual  Firt-  Ins. 
Co.,  Musson*s  Case  (1910)  1  O.  W.  N.  974;  46  Cnu.  L. 
J.  505.  Conversely  a  bona  fide  purchaser  of  sluires  in 
the  name  of  a  trustee  can  not  be  put  on  the  list :  King's 
Case  ( 1871 )  L.  R.  6  Ch.  App.  196.    The  cestui  que  trust 


172 


DOMINION  COMPANIES  ACT. 


Sect.  41.  is  not  the  shareholder ;  the  trustee  is,  and  the  cestui 
que  trust  is  not  entitled  to  make  the  company  account 
to  him  for  the  shares  or  any  dealings  therewith,  e.g., 
he  is  not  entitled  to  receive  notice  of  calls :  Armstrong 
V.  Merchants'  Mantle,  &c.,  Co.  (1901)  32  0.  E.  387. 

Trustees  42.  Every  such  executor,  administrator,  curator,  guardian  or 

stock^^°*       trustee  shall  represent  the  stock  held  by  him,  at  all  meetings  of 
and  pledgor,  the  company,  and  may  vote  as  a  shareholder ;  and  every  person 
who  pledges  his  stock  may  represent  the  same  at  all  such  meet- 
ings and,  notwithstanding  such  pledge,  vote  as  a  shareholder. 
2  E.  VII.,  c.  15,  s.  33. 


Voting 
rights. 

Trustee. 

Pledgee. 


Mortgagee. 


Executor. 


Section  41  only  affects  the  liability  of  the  trustee, 
not  his  status  as  shareholder.  He  is  entitled  to  be  so 
regarded  and  exercise  the  rights  of  a  shareholder,  e.g., 
to  vote,  a  right  which  is  expressly  conferred  by  s.  42. 
The  pledgee  likewise  is  the  person  entitled  to  vote  in 
respect  of  the  shares  held  by  him,  unless  the  right  is 
taken  away  by  statute  as  it  is  by  s.  42 :  Empire  Accident 
and  Surety  Company,  FailVs  Case  (1913)  4  0.  W.  N. 
926, 1411. 

Where  the  borrower  does  not  merely  pledge  the 
shares  but  the  lender  takes  an  out  and  out  transfer  by 
way  of  mortgage  s.  42  does  not  apply  so  as  to  prevent 
the  mortgagee  from  voting  on  the  shares.  Trustees 
for  bondholders  holding  as  security  specifically  mort- 
gaged shares  in  a  subsidiary  company  are,  unless  the 
trust  deed  otherwise  provides,  entitled  to  vote  on  the 
shares  even  before  default:  Siemens  Bros.  <S>  Co.  v. 
Burns  (1918)  87  L.  J.  Ch.  572. 

If  the  mortgagee  has,  however,  agreed  to  vote  on  the 
shares  in  accordance  with  the  mortgagor's  direction, 
he  is  bound  to  do  so  and  the  Court  will  enforce  the 
agreement  by  mandatory  injunction:  Puddephat  v. 
Leith  (1916)  85  L.  J.  Ch.  185;  (1916)  1  Ch.  200. 

An  executor  likemse  is  entitled  to  vote  on  the 
shares  held  by  him  in  that  capacity.  If  he  acquires  in 
his  personal  capacity  sufficient  shares  in  the  company 
to  take  away  the  majority  control  from  the  holding  of 
the  estate  which  he  represents,  he  should  relinquish 
his  trust:  Rose  v.  Rose  (1914-5)  7  0.  W.  N.  416. 
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Protpeotot.  Sect.  43. 

43.  In  this  Act,  unlcHs  the  context  otherwi«e  r«<}uires,  the  I>^litiiUoa 
won!  "  pro«pccto8  **  •ball  have  the  meaning  hereby  aasif^ed  to  '^^^^^^^ 
it   thut  is  to  say:    "  Prospectus''  means  any  prospectus,  notice, 
!:    ihir,  advertiM^meut  or  other  invitation  offering  to  Uie  pab- 
lu-  ior  subscription  or  purchase  any  shares  or  debentures  of  a 
I'diiipaiiy.    Imp.  Act,  IIHJS,  g.  aS/f. 

43a.  ( 1)   Every  prospt^otus  itwued  by  or  on  behalf  of  a  com-  piUng  of 
pany  or  in  relation  to  any  intended  company  shall  be  dated,  and  pro«p«ftoui. 
that  date  shall,  unless  the  contrary  be  proved,  he  taken  ss  the 
date  of  publication  of  the  prospectus. 

i'i)   A  i"«)p.v  of  I'vory  such  •  !  hv  every  per- 

son who  is  named  therein  as  a  '  ;     .  >^  director  of 

the  company,  or  by  his  agent  authorized  in  writing,  shall  be 
filed  for  registration  with  the  Secretary  of  State  of  Canada,  on 
or  before  the  date  of  its  publieatioii,  and  iio  such  prospectus 
shall  be  issued  until  a  copy  thereof  has  been  so  filed  for  regis- 
tration. 

(3)  The  Secretary  of  State  of  Canada  shall  not  regigter 
any  prospectus  unless  it  is  dated,  an<l  tlie  copy  thereof  signed, 
in  manner  required  by  this  section. 

(-1)  Kvery  prospectus  shall  stale  on  llie  face  of  it  that  a 
copy  has  been  filed  for  registration  as  required  by  this  section. 

(5)  If  a  prosptK'tus  is  issued  witliout  a  ct)py  thereof  lieing 
80  filed,  the  company,  and  every  person  who  is  knowingly  a 
party  to  the  issue  of  the  prospectus,  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  twenty  dollars  for  ever}'  day 
from  the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof 
is  so  filed.    Imp.  Act,  1908,  8.  80. 

43b.  (1)  Every  prospectus  issued  by  or  on  behalf  of  a  gp^ia^.  re- 
company,  or  by  or  on  behalf  of  any  person  who  is  or  baa  been  qairemeots 
engaged  or  interested  in  the  formation  of  the  company,  most  ^iuS  of 
state, —  provpcctiu. 

(a)  the  contents  of  the  letters  patent  and  supplementary 
letters  patent,  with  the  names,  descriptions,  and  addresses 
of  the  signatories  to  the  petition  for  incorporation,  and 
the  number  of  shares  subscribed  for  by  them  respec- 
tively; and  the  number  of  founders'  or  management  or 
deferred  shares,  if  any,  and  the  nature  and  extent  of  the 
interest  of  the  holders  in  the  property  and  profits  of  the 
company;  and, 
(6)  the  nunilier  of  shares,  if  any,  fixed  by  the  by-laws  of 
the  company  as  the  qualification  of  a  director,  and  any 
provision  in  the  said  by-Uws  as  the  remuneration  of  thie 
directors;  and,  • 
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Sect.  43b.         (c)  the  names,  descriptions,  and  addresses  of  the  directors 
or  proposed  directors ;  and, 

(d)  the  minimum  eubscription  on  which  the  directors  may 
proceed  to  allotment,  and  the  amount  payable  on  appli- 
cation and  allotment  on  each  share;  and  in  the  case  of 
a  second  or  subsequent  offer  of  shares,  the  amount  offered 
for  subscriptions  on  each  previous  allotment  made  within 
the  two  preceding  years,  and  the  amount  actually  allotted ; 
and  the  amount,  if  any,  paid  on  the  shares  so  allotted; 
and, 

(e)  the  number  and  amount  of  shares  and  debentures 
which  within  the  two  preceding  years  have  been  issued, 
or  agreed  to  be  issued,  as  fully  or  partly  paid  up  other- 
wise, than  in  cash,  and  in  the  latter  case  the  extent  to 
which  they  are  so  paid  up,  and  in  either  case  the  con- 
sideration for  which  those  shares  or  debentures  have  been 
issued  or  are  proposed  or  intended  to  be  issued;  and, 

(/)  the  names  and  addresses  of  the  vendors  of  any  pro- 
perty purchased  or  acquired  by -the  company,  or  proposed 
so  to  be  purchased  or  acquired,  which  is  to  be  paid  for 
wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus,  or  the  purchase  or  acqui- 
sition of  which  has  not  been  completed  at  the  date  of 
issue  of  the  prospej^tus,  and  the  amount  payable  in  cash, 
shares,  or  debentures,  to  the  vendor,  and  where  there  is 
more  than  one  separate  vendor,  or  the  company  is  a  sub- 
purchaser, the  amount  so  payable  to  each  vendor:  Pro- 
vided that  where  the  vendors  or  any  of  them  are  a  firm 
the  members  of  the  firm  shall  not  be  treated  as  separate 
vendors;  and, 

(g)  the  amount  (if  any)  paid  or  payable  as  purchase 
money  in  cash,  shares  or  debentures,  for  any  such  pro- 
perty as  aforesaid,  specifying  the  amount  (if  any)  pay- 
able for  good  will ;  and, 

(h)  the  amount  (if  any)  paid  within  the  two  preceding 
years,  or  payable,  as  commission  for  subscribing  or  agree- 
ing to  subscribe,  or  procuring  or  agreeing  to  procure 
subscriptions,  for  any  shares  in,  or  debentures  of,  the 
company,  or  the  rate  of  any  such  commission :  Provided 
that  it  shall  not  be  necessary  to  state  the  commission  pay- 
able to  sub-underwriters;  and, 

(t)  the  amount  or  estimated  amount  of  preliminary  ex- 
penses; and, 

(;')  the  amount  paid  within  the  two  preceding  years  or 
intended  to  be  paid  to  any  promoter,  and  the  considera- 
tion for  any  such  payment;  and, 

(Jc)  the  dates  of  and  parties  to  every  material  contract, 
and  a  reasonable  time  and  place  at  which  any  material 
contract  or  a  copy  thereof  may  be  inspected:    Provided 
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tliat  thi«  rvquiri'ioiiit  thall  not  appW  to  a  oontnet  onttrod  Itot  4Sb. 

into  in  Uto  ordinary  oonne  of  the  bqrimM  earriod  on  or 

intended  to  be  carried  on  by  the  company  or  to  any  con- 
tract entered  into  more  than  two  years  before  the  date  of 
iaeue  of  the  prospectus;  and, 
(/)  the  name*  and  addreneea  of  the  auditom   (if  any^  of 
the  company ;  and, 

(m)  full  particularo  of  the  nature  and  extent  of  the  in- 
ter<»»t  (if  any)  of  every  director  in  the  promotion  of,  or 
in  the  property  propoaed  to  be  acquire<l  by,  the  company, 
or,  where  the  interest  of  such  a  director  consista  in  being 
a  partner  in  a  flrni,  the  nature  and  extent  of  the  interest 
of  the  firm  with  a  statement  of  all  sums  paid  or  agreed 
to  bi>  paid  to  him  or  the  firm  in  cash  or  shares  or  oUier- 
wise  by  any  person  eitlier  to  induce  him  to  become,  or  to 
qualify  him  as,  a  director,  or,  otherwise  for  services  ren- 
dercnl  by  him  or  by  the  firm  in  connection  with  the  pro- 
motion or  formation  of  the  company;  and, 
(fi)  where  the  company   i»  a   company   having   shares  of 
more  than  one  class,  the  right  of  voting  at  meetings  of 
tlie  company  conferred  by  the  several  classes  of  ^res 
respectively. 
(i)  For  the   purposoK  of  this  section  every  person   shall 
be  deemed  to  be  a  vendor  who  has  entered  into  any  contract, 
absolute  or  conditional,  fur  tlie  sale  or  purchase,  or  for  any 
option  of  purchase,  of  any  property  to  be  acquired  by  the  com- 
pany, in  any  case  where, — 

(a)  the  purchase  money  is  not  fully  paid  at  the  date  of 

issue  of  tlie  prospectus;  or, 
(6)   th«*  purohaMC  money  is  to  lie  i)aid  or  satisfied  wholly 
or  in  part  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus;  or, 
(c)  the  contract  de|)end8  for  its  validity  or  fulfilment  on 

tJie  result  of  that  issue. 
(3)  Wlu-re  any  of  the  property  to  he  acquired  by  the 
company  i»  to  he  taken  on  lease,  tliis  section  shall  apply  as  if  the 
expression  '*  vendor  '*  included  the  lessor,  and  the  expression 
**  purchase  money  **  included  the  consideration  for  the  lease,  and 
the  expression  "  sub-purchaser  "  included  a  sub-lessee. 

(1)  .Vny  condition  riMjuiring  or  liiiidin^  any  applicant  for 
shares  or  debentures  to  waive  compliance  with  any  requirement 
of  this  section,  or  purporting  to  alTect  him  with  notice  of  any 
contract,  document,  or  matter  not  specifically  referred  to  in  the 
prospectus,  shall  be  void. 

(S)  Wlwre  any  such  prospectus  as  is  mentioned  in  thi?; 
section  is  published  as  a  newspaper  advertisement,  it  shall  not 
be  necessary  in  tlie  advertisement  to  specify  the  contents  of  the 
letters  patent  and  supplementary  letters  patent,  tlie  tugnatories 
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Sect.  43b.  to  the  petition  for  incorporation,  and  the  number  of  shares 
■  subscribed  for  by  them. 

(6)  In  the  event  of  non-compliance  with  any  of  the  re- 
quirements of  this  section,  a  director  or  other  person  responsible 
for  the  prospectus  shall  not  incur  any  liability  by  reason  of  the 
non-compliance,  if  he  proves  that, — 

(a)  as  regards  any  matter  not  disclosed,  he  was  not  cognizant 
thereof;  or, 

(b)  the  non-compliance  arose  from  an  honest  mistake  of 
fact  on  his  part; 

Provided  that  in  the  event  of  non-compliance  with  the 
requirements  contained  in  paragraph  (m)  of  subsection  (1) 
of  this  section  no  director  or  other  person  shall  incur  any  liabiliiy 
in  respect  of  the  non-compliance  unless  it  be  proved  that  he  had 
knowledge  of  the  matters  not  disclosed. 

(7)  This  section  shall  not  apply  to  a  circular  or  notice 
inviting  existing  members,  or  debenture  holders  of  a  company 
to  subscribe  either  for  shares  or  for  debentures  of  the  company, 
whether  with  or  without  the  right  to  renounce  in  favour  of 
other  persons;  but  subject  as  aforesaid,  this  section  shall  apply 
to  any  prospectus  whether  issued  on  or  with  reference  to  the 
formation  of  a  company  or  subsequently. 

(8)  The  requirements  of  this  section  as  to  the  letters 
patent  and  supplementary  letters  patent  and  the  qualification, 
remuneration,  and  interest  of  directors,  the  names,  descriptions, 
and  addresses  of  directors  or  proposed  directors,  and  the  amount 
or  estimated  amount  of  preliminary  expenses,  shall  not  apply 
in  the  case  of  a  prospectus  issued  more  than  one  year  after  the 
date  at  which  the  company  commenced  business. 

(9)  Nothing  in  this  section  shall  limit  or  diminish  any 
liability  which  any  person  may  incur  under  the  general  law  or 
this  Act  apart  from  this  section.     Imp.  Act,  1908,  s.  81. 

Obligations  43c.  (1)   A  company  which  does  not  issue  a  prospectus  on 

of  com-  Qj.  ^{\)^  reference  to  its  formation,  shall  not  allot  any  of  its 

wliere  no       shares  or  debentures  unless  before  the  first  allotment  of  either 

prospectus  is  shares  or  debentures  there  has  been  filed  with  the  Secretary  of 

issue  .  state  of  Canada  a  statement  in  lieu  of  prospectus  signed  by 

every  person  who  is  named  therein  as  a  director  or  a  proposed 

director  of  the  company  or  by  his  agent  authorized  in  writing, 

in  the  form  and  containing  the  particulars  set  out  in  Form  F  in 

the  Schedule  to  this  Act.    Imp.  Act,  1908,  s.  82  (1). 

(2)   This  section  shall  not  apply  to  a  private  company  or 

to  a  company  which  has  allotted  any  shares  or  debentures  before 

the  first  day  of  January,  1918.    Imp.  Ad,  1908,  s.  82  {2). 

Meaning  of         (3)   For  the  purposes  of  this  section  the  expression  "  pri- 

"  private  ^^     yate  company  "  means  a  company  which  by  its  letters  patent  or 

company.       supplementary  letters  patent, — 

{a)   restricts  the  right  to  transfer  its  shares;  and. 
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{(>)  liimu  the  nufiihpr  of  Its  membern  (Mohmive  of  ner-  Beet. 4Sc. 

sons  who  are  in  the  employment  of  the  company  ana  of 

penons  who  having  been  formerly  in  the  employment  of 
the  company  were,  while  in  mieh  employment  and  have 

^uch  employment  to  be 

(e)  prohibits  any  invitation  to  the  public  to  subscribe  for 
anv  shares  or  debentures  of  the  company.  Imp.  Acts, 
1908,  tt.  til  (1)  and  8  d-  A  ^««.  V..  c.  25. 

( » )  A  to  anything  oon- 

tHiiu<i  111  t  y  letters  patent,  by 

pasi^iiig  11  rt-suluuon  lal  meeting  of  the  company 

called  for  Uiat  j"'"  ,  ......^  with  the  Secretary  of  State 

of  Canada  suci  t  in  lieu  of  prospectus  as  the  com- 

pany, if  a  public  couipaii},  would  have  had  to  file  before  allotting 
any  uf  its  shares  or  debfnnire<i  ajid  by  obtaining  supplementary 
letters  patent  coufirminL  lution,  turn  itself  into  a  public 

company.    Imp.  Act,  ii^   ,  _  .Ji  (£). 

(5)  Where  two  or  more  persons  hold  one  or  more  shares 
in  a  company  jointly  they  phall,  for  the  purposes  of  this  section, 
be  treated  as  a  single  shareholder.    Imp.  Acts,  1908,  s.  121  (5). 

43d.   ( 1 )  Wljere  a  prospectus  invites  persons  to  subscribe  Uabflity  for 
for  shares  in  or  debentures  of  a  company,  every  person  who  ia  "tatements 
a  director  of  the  company  at  the  time  of  the  prospectus,  and  tuJ^*^******^ 
every  person  who  has  authorized  the  naming  of  him  and  ia 
named  in  the  prospectus  as  a  director  or  as  having  agreed  to 
become  a  director  eitlier  immediately  or  after  an  interval  of 
time,  and  every  promoter  of  the  company,  and  every  person  who 
haa  authorized  the  issue  of  the  prospectus,  shall  be  liable  to  pay 
compensation  to  all  persona  who  subscribe  for  any  shares  or 
debentures  on  the  faitli  of  the  prospectus  for  the  loss  or  damage 
they  may  have  sustained  by  reason  of  any  untrue  statement 
therein,  or  in  any  report  or  memorandum  appearing  on  the  face 
thenof,  or  by  reference  incorporated  tlierein  or  issued  therewith, 
unless  it  is  proved, — 

(a)  With  respect  to  every  untrue  statement  not  purport- 
ing to  be  made  on  the  authority  of  an  expert,  or  of  a 
public  ofHcial  '  'id  reason- 

able grounr^  lie  of  the 

allotmeir  -beniares,  an  the  case  may 

be,  bg}ie  was  tnip;  andy 

{h)  With    !  n   every  it    purporting 

to  be  a  BUiidiK-iit  by,  or  cuuuiincu  m  wnat  purporte  to 
be  a  copy  of  or  extract  from  a  report  or  valuation  of, 
an  «  resented  the  statement,  or 

wa^  or  eitraet  from  the  report  or 

valuation:    l^rovided  tiiat  the  director,  person  named  as 
n.r.A.— 12 
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Sect.  43d.  director,  promoter,  or  person  who  authorized  the  issue  of 

— the  prospectus,  shall  be  liable  to  pay  compensation  as 

aforesaid  if  it  is  proved  that  he  had  no  reasonable  ground 
to  believe  that  the  person  making  the  statement,  report, 
or  valuation  was  competent  to  make  it;  and, 

(c)  With  respect  to  every  untrue  statement  purporting  to 
be  a  statement  made  by  an  official  person  or  contained  in 
what  purports  to  be  a  copy  of  or  extract  from  a  public 
official  document,  that  it  was  a  correct  and  fair  representa- 
tion of  the  statement  or  copy  of  or  extract  from  the 
document,  unless  it  is  proved- — 

(i)  that  having  consented  to  become  a  director  of  the  com- 
pany he  withdrew  his  consent  before  the  issue  of  the 
prospectus  and  that  it  was  issued  without  his  authority 
or  consent ;  or, 

(ii)  that  the  prospectus  was  issued  without  his  knowledge 
or  consent,  and  that  on  becoming  aware  of  its  issue  he 
forthwith  gave  reasonable  public  notice  that  it  was  issued 
without  his  knowledge  or  consent ;  or, 

(iii)  that  after  the  issue  of  the  prospectus  and  before 
allotment  thereunder,  he,  on  becoming  aware  of  any  un- 
true statement  therein,  withdrew  his  consent  thereto, 
and  gave  reasonable  public  notice  of  the  withdrawal,  and 
of  the  reason  therefor. 

(2)  Where  a  company  existing  on  the  first  day  of  Septem- 
ber, one  thousand  nine  hundred  and  seventeen,  has  issued  shares 
or  debentures^  and  for  the  purpose  of  obtaining  further  capital 
by  subscriptions  for  shares  or  debentures  issues  a  prospectus,  a 
director  shall  not  be  liable  in  respect  of  any  statement  therein, 
unless  he  has  authorized  the  issue  of  the  prospectus,  or  has 
adopted  or  ratified  it. 

(3)  Where  the  prospectus  contains  the  name  of  a  person 
as  a  director  of  the  company,  or  as  having  agreed  to  become  a 
director  thereof,  and  he  has  not  consented  to  become  a  director, 
or  has  withdrawn  his  consent  before  the  issue  of  the  prospectus, 
and  has  not  authorized  or  consented  to  the  issue  thereof,  the 
directors  of  the  company,  except  any  without  whose  knowledge 
or  consent  the  prospectus  was  issued,  and  any  other  person  who 

•  authorized  the  issue  thereof,  shall  be  liable  to  indemnify  the 
person  named  as  aforesaid  against  all  damages,  costs,  and  ex- 
penses to  which  he  may  be  made  liable  by  reason  of  his  name 
having  been  inserted  in  the  prospectus,  or  in  defending  himself 
against  any  action  or  legal  proceedings  brought  against  him  in 
respect  thereof. 

(4)  Every  person  who,  by  reason  of  his  being  a  director 
or  named  as  a  director  or  as  having  agreed  to  become  a  director, 
or  of  his  having  authorized  the  issue  of  the  prospectus,  becomes 
liable  to  make  any  payment  under  this  section,  may  recover  con- 
tribution, as  in  the  case  of  contract,  from  any  other  person  who. 
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if  toed  teparately,  would  hATe  been  liable  to  nuAke  the  Mune  p«}  •  Beet.  4Su. 

ment,  unlets  the  person  who  hst  become  so  liable  was,  and  that   

other  person  was  not,  guilty  of  fraudulent  misrepresentation. 

(5)  For  the  purposes  of  thi«  nection, — 

The  expression  *' promoter  "  means  a  promoter  who  was  a 

party  to  the  preparation  of  the  prospectus,  or  of  the 

portion  thereof  containing  the  untrue  statement,  but  does 

not  include  any  person  by  reason  of  his  acting  in  a 

Srofessional  capacity  for  persons  engaged  in  procuring 
le  formation  of  the  company. 
The  expression  **  expert  **  includes  engineer,  valuer,  account- 
ant, and  any  other  person  whose  profession  gives  auth- 
ority to  a  statement  made  by  him.     Imp.  Act,  1908, 
§.  84  (t  AS  Geo.  V.,  1917,  c.  25,  «.  7). 

SECTIONS  43— 43d. 

Former  section. 

Former  law. 

Waiver. 

Effect  of  repeal. 
Present  section. 

Private  companies. 

Prospectus,  s.  43. 

Disclosure,  s.  43b. 

Non  compliance. 

Suggestions  for  preparation  of  prospectus. 
Liability  for  statements. 

Caution  in  drawing  prospectus. 

Measure  of  damages;  limitation;  death  of  direc- 
tor; contribution. 
Remedies  apart  from  the  statute. 

1.  What  mis  statements  will  entitle  a  shareholder 

to  relief. 

2.  The  nature  of  the  relief  obtainable. 

(1)  Action  for  deceit. 

(2)  Rescission. 

(3)  Defence  to  action  for  caUs. 

(4)  Criminal  liability  of  directors. 

3.  Who  is  entitled  to  relief? 
Promoters. 

Meaning  of  the  term. 

Application  of  the  Act. 

Relation  of  promoters  to  the  company. 
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Sects.  -  Secret  profit. 

43-43D.  Promoter  selling  property  acquired  while  he  is  a 

promoter. 
Property  already  acquired. 
Preliminary  expenses. 
Personal  liability  of  promoters. 
Promoters  not  partners  nor  agents  for  one  another. 
Enforcement  of  collateral  agreement  by  the  com- 
pany. 

Former  section. 

Fojmer  sec-  Section  43  of  R.  S.  C.  1906  which  was  repealed  by 
7  &  8  Geo.  V.  c.  25,  s.  7,  reads  as  follows. 

"43.  Every  prospectus  of  the  company,  and  every 
notice  inviting  persons  to  subscribe  f  ov  shares  in  the 
company,  shall  specify  the  date  of  and  names  of  the 
parties  to  any  contract  entered  into  by  the  company 
or  the  promoters,  directors  or  trustees  thereof  before 
the  issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  or  the  company,  or  other- 
wise. 

"2.  Every  prospectus  or  notice  which  does  not 
specify  such  date  and  names  shall,  with  respect  to  any 
person  who  takes  shares  in  the  company  on  the  faith 
of  such  prospectus  or  notice  without  notice  of  such 
contract,  be  deemed  fraudulent  on  the  part  of  the 
oflScers  of  the  company  who  knowingly  issue  such  pros- 
pectus or  notice.    2  E.  VII  c.  15,  s.  34. ' ' 

This  section  is  similar  in  its  terms  to  section  38  of 
the  Imperial  Companies  Act  (1867)  and  the  English 
cases  decided  on  the  latter  enactment  are  applicable 
here. 

The  section  did  not  in  express  terms  require  a  com- 
pany to  issue  a  prospectus,  nor  was  any  provision 
made  for  the  filing  of  such  a  document  with  the  Depart- 
ment as  is  required  under  the  Companies  Acts  of  the 
various  provinces.  However,  if  a  company  issued  a 
notice  inviting  persons  to  subscribe  for  shares,  or 
issued  a  document  which  came  within  the  definition  of 
a  prospectus  such  notice  or  document  must  contain  the 
particulars  specified  by  the  section.    If  it  did  not  do 
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■o,  the  doouineut  wai  deoUred  by  tlio  section  to  be      Beets. 
fraudul<*nt  on  tlu»  part  of  the  officers  of  the  company    ♦B'tlo. 
who  knowingly  i^Hued  it. 

This  provision  would  seem  to  render  it  necessary 
to  specify  every  contract  entered  into  by  the  company 
or  by  a  promoter,  director,  or  trustee  thereof,  which 
might  reasonably  be  expected  to  influence  persons 
reading  the  prospectus  or  notice  in  determining 
whether  or  not  they  will  apply  for  shares.  Th««  safer 
oonrse  would  Ik»  to  specify  evory  such  contract  whether 
it  was  made  before  or  after  the  person  became  a  pro- 
moter, director,  or  trustee,  and  whether  such  contract 
relates  dirtnjtly  or  indirectly  to  the  affairs  of  the  com- 
pany, or  to  the  affairs  of  the  promoters,  directors, 
trustees,  or  other  persons  with  whom  any  negotiations 
have  been  carried  on.  It  is  difficult  to  say  what 
contracts  might  intluence  the  minds  of  the  various 
persons  who  might  read  the  prospectus  or  notice, 
aixl  the  only  absolutely  safe  course  is  to  make  the 
fullest  disclosure.  When,  from  a  business  point  of 
view,  it  is  inexpedient  to  disclose  the  affairs  of 
the  company,  or  when  it  would  be  inconvenient 
to  s{)ecify  all  contracts,  great  care  should  he  taken  in 
considering  what  contracts  should  be  specified  and 
what  contracts  it  would  be  safe  not  to  mention.  The 
remedy  of  a  person  who  has  taken  shares  on  the  faith 
of  a  prospectus  not  conforming  to  the  requirements  of 
this  statutory  provision  is  to  sue  those  who  issued  the 
same  for  the  damages  he  has  suffered:  Sullivan  v. 
Mitcalfe  (1880)  5  C.  P.  D.  455,  and  cases  there  cited. 
This  case  also  discusses  the  question  as  to  what  con- 
tracts should  be  specified.  The  measure  of  damages, 
when  the  shares  turn  out  to  be  worthless,  may  be  the 
full  amount  paid  for  them:  Twycross  v.  Grant  (1877) 
2  0.  P.  D.  469;  and  see  Peek  v.  Derry  (1887)  37  Ch.  D. 
541. 

The  words  ** knowingly  issue**  mean  neither  more 
nor  less  than  issuing  with  a  knowledge  of  the  existence 
of  contracts  within  the  section,  and  the  intentional 
omission  of  them  from  the  prospectus:  Twycross  v. 
Or  ant,  supra. 
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Sects.  It  would  seem  that  the  notice  must  come  from  the 

^3-^^P-  company.  Accordingly,  the  section  would  not  appear 
to  apply  if  the  whole  issue  is  sold  to  a  broker  who  him- 
self issues  the  prospectus,  as  the  penalty  is  imposed 
merely  on  officers  of  the  company  and  not  on  outside 
persons.  Accordingly,  it  has  been  held  that  a  trustee 
is  not  liable  as  an  officer  of  the  company:  Cornell  v. 
Hay  (1873)  L.  R.  8  C.  P.  328,  per  Honyman,  J.,  at  p. 
335.  It  is  immaterial  whether  the  contracts  are  written 
or  oral:  Capel  v.  Sims  (1888)  58  L.  T.  807. 

While  the  required  details  must  be  mentioned,  no 
provision  is  made  for  inspection  of  the  contracts  re- 
ferred to.  There  is  no  provision  in  the  section  for  dis- 
closure of  the  interest  of  directors  in  matters  prelimi- 
nary to  the  incorporation  of  the  company,  but  this  is 
left  to  be  disclosed  by  their  contracts  with  the  com- 
pany, particulars  of  which  are  required  to  be  given  by 
the  section. 

It  has  been  held  that  the  liability  of  the  directors 
is  joint  and  several:  Lefehvre  v.  Prouty  (1918)  54  Que. 
S.  C.  490.  The  section  refers  to  shareholders  only, 
and,  therefore,  the  remedy  provided  is  not  applicable 
in  the  case  of  bondholders  and  others :  Cornell  v.  Hay 
(1873)  L.  R.  8  C.  P.  328.  And  it  has  been  held  that  it 
does  not  give  a  shareholder  a  right  to  repudiate  his 
shares:  Governs  Case  (1875)  1  Ch.  D.  182. 

Waiver.  The    statutory   rights   under    Section   38    can   be 

waived,  but  any  waiver  obtained  by  unfair  dealing  or 
trickery  is  void,  and  the  person  said  to  have  waived 
must  have  sufficient  information  of  what  he  was  waiv- 
ing ;  and,  apart  from  fraud,  the  same  principles  apply 
to  waiver  clauses  as  are  applicable  to  ambiguous  or 
misleading  statements  in  conditions  of  sale  or  releases : 
Greenwood  Leather  Shod  Wheel  (1900)  1  Ch.  421.  But 
if  there  is  no  actual  fraud,  and  non-disclosure  of  the 
required  particulars  is  due  to  an  honest  mistake,  a 
subscriber  who  has  agreed  to  waive  further  compliance 
■v\ith  the  section  than  is  contained  in  the  prospectus, 
cannot  maintain  an  action  for  damages  against  direc- 
tors under  this  section:  MacLeay  v.  Tait  (1906)  A.  C. 
'     24. 
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The  repeal  of  the  section  by  Bcctioii  7  of  the  Com-      Sects 
panies  Act  Aiiiondiiu»nt  Act,  1917,  is  oflfectivo  from    i843ii. 
and.after  Septomber  20,  1917.    After  that  date  unless  Kff«rt  of 
a  oompany  (other  Uian  a  private  company  or  a  cor-  ''•i**'* 
poration  without  Hhan*  capital)  filoH  a  proHpiK'tuH  it 
muBt  file  a  statement  in  lien  of  a  prospectuH  Ix'fore 
allotting  any  of  its  nharcB  or  ciebentureH  (h.  43C  (1)). 
unless  it  has  allotted  any  of  its  shares  or  debentures 
before  January  1,  1918  (s.  43C.  (2)). 

The  repeal  of  former  8c>ction  43,  however,  will  not 
impair  a  ri^ht  of  action  which  came  into  existence  be- 
fore the  date  of  the  repeal:  Watts  v.  Bucknall  (1903) 
1  Ch.  766.  773. 

Present  section. 

The  now  sections,  43-43D  passed  in  1917  adopt  in  Prcnnt  mo- 
part  the  provisions  of  the  Imperial  Act  and  of  certain  "**"" 
of  the  Acts  of  the  Provinces  of  Canada  based  thereon. 

The  issuing  of  a  prospectus  is  not  compulsory,  but 
if  no  prospectus  is  issued,  the  company,  unless  it  is  a 
"private  company,"  must  issue  a  statement  in  lieu  of 
a  prospectus  in  the  form  set  out  in  Schedule  F  to  the 
Act  before  allotting  any  of  its  shares,  s.  43C  (1).  If 
the  statement  is  in  the  prescribed  form  and  reasonably 
complete,  the  fact  that  some  of  the  particulars  set  out 
are  inaccurate  and  incomplete,  w^ill  not  have  the  effect 
of  avoiding  allotments  unless  the  statement  is  so  in- 
sufficient as  to  be  illusory  and  amount  to  no  statement 
at  all:  In  re  Blair  Open  Hearth  Furnace  Co.  (1914)  1 
Ch.  390. 

For  the  purpose  of  s.  43C,  a  "private  company"  PriTitt 
is  one  which  restricts  the  right  to  transfer  its  shares ;  "=<>"«»"**^ 
limits  the  number  of  its  members  to  fifty;  and  pro- 
hibits any  invitation  to  the  public  to  subscribe  for  any 
shares  or  debentures,  s.  43C  (3). 

A  private  company  is  not  required  to  file  any  state- 
ment in  lieu  of  a  prospectus  before  allotting  shares  or 
debentures.  Moreover,  sub-section  2  of  s.  75,  requir- 
ing tlie  filing  of  a  consent  in  writing  to  act  as  director 
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Sects,  before  a  director  is  appointed,  does  not  apply  to 
43-43D.     private  companies. 

A  private  company  does  not  cease  to  be  such  merely 
because  the  number  of  its  members  in  fact  exceeds  fifty : 
Park  V.  Royalties  Syndicate  (1912)  1  K.  B.  330.  All 
that  is  required  is  that  some  restriction  on  the  right  of 
transfer  should  appear  in  the  letters  patent.  Where 
it  was  provided  by  the  articles  that  shares  should  not 
be  transferred  without  the  consent  of  the  directors,  it 
was  held  that  it  was  not  necessary  that  the  consent 
should  be  obtained  before  the  execution  of  the  trans- 
fer, but  that  it  was  sufficient  if  given  prior  to  the  com- 
pletion of  the  transaction:  In  re  Copall  Varnish  Co. 
(1917)  2  Ch.  349,  (1918)  87  L.  J.  Ch.  132.  The  state- 
ment that  a  shareholder  has  a  right  to  dispose  of  his 
shares,  subject  to  any  restrictions  in  the  governing 
instruments,  is  as  applicable  to  a  private  company  as 
to  a  public  company,  ihid. 

Provision  is  made  by  sub-section  4  of  s.  43C  for 
turning  a  private  company  into  a  public  company. 
Whether  the  words  '*  subject  to  anything  contained  in 
the  letters  patent  an'd  supplementary  letters. patent" 
in  this  sub-section  are  intended  to  prevent  a  private 
company  from  turning  itself  into  a  public  company,  if 
there  is  a  specific  provision  against  this  being  done  ap- 
pearing in  the  letters  patent,  quaere.  There  is  no  cor- 
responding  provision  for  turning  a  public  company 
into  a  private  company,  but  it  is  submitted  that  this 
i  could  be  done  under  the  Act  by  obtaining  supplemen- 

tary letters  patent  i3ontaining  the  provisions  required 
by  sub-section  3.  See  Leiser  v.  Popham  Bros.  Ltd. 
(1912)  6  D.  L.  R.  525. 

It  should  be  noted  that  the  Act  contains  no  express 
provision  authorizing  the  incorporation  of  private 
companies.  In  practice,  however,  incorporation  as  a 
private  company  can  be  obtained  if  a  clause  is  added 
to  the  application  for  incorporation  stating  that  in- 
corporation as  a  private  company  is  sought  and  setting 
out  the  restriction  on  the  transferability  of  shares 
desired  to  be  incorporated  in  the  letters  patent. 
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A  proBpi>ctu8  in  tho  iiopular  menniiif^  of  tho  term  ia      8mU. 
a  dooumvnt  propart'tl  for  oiw  or  titlier  ur  IhjUi  of  tw<i     4S43o. 


purp08eH ;  either  for  the  pur|)O80  of  complying  with  a.  u.  Piq. 
the  provisiouH  of  the  CompanieH  Act  under  wliich  the  **^***"** 
company  in  incorporated,  or  for  the  purpoHe  of  effect- 
ing a  Bale  of  the  compaoy's  shares  or  tiecuritiod. 

Under  the  Act  a  prospectus  means  **any  pros|)eo- 
tu8,  notice,  circular,  or  advertisement,  or  other  invita- 
tion offering  to  the  public  for  subscription  or  purchase 
any  shares  or  debentures  of  a  company.*'  (s.  43). 

What  will  constitute  an  invitation  to  the  public 
would  seem  to  be  a  question  of  fact :  Booth  v.  Afrikan- 
der (1903)  1  Ch.  295;  Sherwell  v.  Combined  Incan- 
descent Co.  (1907)  W.  N.  110;  23  T.  L.  R.  482.  In  the 
latter  case  a  prospectus  marked  **  strictly  private,  not 
for  publication,"  was  sent  by  directors  to  their 
friends.  It  was  held  that  this  was  not  an  offer  to  the 
public  under  s,  4  of  the  Imperial  Act  of  1900,  such  offer 
being  hold  to  be  necessarily  one  by  the  company  to 
anyone  who  chooses  to  subscribe. 

Section  43B  does  not  apply  to  a  circular  or  notice  g.  43b.  dis- 
inviting  existing  members  or  debenture  holders  of  a  ***"*"*• 
company  to  sabsoribe  either  for  shares  or  debentures 
of  the  company  (sub-section  (7)).    Apparently,  how- 
ever, section  43A  does  apply  to  the  above  excepted 
cases. 

Section  43B  applies  to  ever}'  prospectus  issued  by 
or  on  behalf  of  any  person  who  is  or  has  been  engaged 
or  interested  in  the  formation  of  the  company.  The 
section,  accordingly,  will  cover  a  prospectus  issued  by 
a  promoter  who  offers  to  the  public  for  sale  paid  up 
shares  allotted  to  him. 

Having  regard  to  the  definition  in  section  43  the 
term  prospectus  would  seem  to  apply  to  a  document 
sent  out  by  a  broker  who  had  acquired  a  block  of  shares 
and  was  seeking  by  a  prospectus  to  sell  shares  to  the 
public.  But  the  subsequent  section  4.'{B  would  indi- 
cate that  the  provisions  as  to  disclosure  relate  only  to 
a  prospectus  issued  by  or  on  behalf  of  the  company 
itself  or  by  or  on  behalf  of  a  person  who  is  or  has  been 
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Sects,  engaged  or  interested  in  the  formation  of  the  company. 
^^^^°-  If,  accordingly,  the  company  makes  a  private  sale  of  its 
shares  to  a  broker,  the  latter,  unless  he  is  or  was  en- 
gaged or  interested  in  the  formation  of  the  company, 
would  appear  to  be  at  liberty  to  disregard  s.  43B  on 
any  subsequent  sale  of  shares  to  the  public  made  by 
himself  and  on  his  own  behalf. 

If  the  document  used  is  in  the  form  of  a  circular 
which  does  not  make  an  offer  to  the  public  it  is  not  a 
"prospectus"  as  defined  by  s.  43  and  therefore  there 
is  no  obligation  to  make  disclosure  under  s.  43B. 

?d)^^^iif-^        Sub-section  (d)  does  not  apply  to  an  issue  of  bonds : 
mum  sub-      Burton  V.  Beven  (1908)  2  Ch.  240. 

scnption.  ^  ' 

fn^^Vei^^         If  the   company  buys   from   an   absolute   owner 
dors.  property  which  is  to  be  paid  for  wholly  or  partly  out 

of  the  proceeds  of  the  issue  offered  for  subscription 
by  the  prospectus,  the  name  and  address  of  the  vendor 
and  the  amount  of  the  consideration  must  be  stated. 
But  where  the  company's  vendor  has  completed  his 
purchase  before  the  issue  of  the  prospectus,  the  name 
of  his  vendor  and  the  consideration  on  such  prior  pur- 
chase need  not  be  disclosed:  Brookes  v.  Hansen  (1906) 
2  Ch.  129. 
V  If  the  company  buys  merely  the  benefit  of  a  con- 

tract for  the  purchase  of  property,  the  consideration 
for  which  remains  undischarged  in  whole  or  in  part, 
the  company  is  a  **  sub-purchaser  "  and  the  superior 
as  well  as  the  immediate  vendor  are  "vendors"  under 
the  sub-section :  Brookes  v.  Hansen,  supra. 

Even  where  there  is  no  obligation  under  sub-sec- 
tion (f)  to  disclose  particulars  of  a  purchase,  it  may 
still  be  necessary  for  the  company  to  give  the  dates  of 
and  parties  to  the  purchase  contracts,  as  being  ma- 
terial contracts,  under  sub-section  (k). 

s.  43B  (1)         A  material  contract  is  one  which  upon  a  reason- 

iai  contracto!  able  construction  of  its  purport  and  effect,  would  assist 

a  person  in  determining  whether  he  would  become  a 

shareholder  in  the  company:     Sullivan  v.   Mitcalfe 

(1880)  5  C.  P.  D.  455. 
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The  provisions  for  inspection  of  such  contraoU 
indicate  that  contracts  in  writing  only  are  covered  by    ^M4^ 
the  sub-section. 

Non-compliance  with  the  statutory  requirements  of  Noo-coaipii- 
8.  43B  is  excused  under  the  circumstances  set  out  in  ti!>*McdoB. 
sob-section  6.  What  the  ** liability"  under  8ul»-8ec- 
tion  6  may  be  is  not  stated.  Various  suggestions  have 
been  made  as  to  the  nature  of  the  liability,  and  the 
persons  by  whom  it  may  be  enforced,  as  to  which  8oe 
Halsbury,  vol.  5,  p.  125,  footnote  (n). 

In  framing  a  prospectus  it  is  desirable  to  include  .sua«stions 
inf onnation  on  a  number  of  matters  not  provided  for  Jji^^n  "oT 
by  tlie  Act.    The  following  matters  in  particular  should  pf«i««t«»- 
be  dealt  with  in  the  prospectus : — 

1.  The  name  of  the  company  should  be  correctly 
set  out. 

2.  The  authorized  share  capital  should  be  stated, 
together  with  the  amount  of  loan  capital,  bonds,  deben- 
tures or  debenture  stock.  If  there  are  different  classes 
or  shares,  viz.,  common  and  preferred,  these  should  l>c 
specified,  and  particulars  of  rate  of  dividend  on  pre- 
ferred shares  and  voting  rights  of  common  and  pre- 
ferred shares  stated,  and  other  details  given,  and  the 
par  value  of  the  shares  should  likewise  be  stated. 

3.  The  officers  with  their  addresses  and  descrip- 
tions should  be  set  out,  and  the  bankers,  transfer 
agents,  auditors,  solicitors,  and  brokers  to  the  issue 
named. 

4.  A  short  statement  of  the  assets  and  a  summary 
of  past  profits  should  be  given  if  the  company  has  been 
in  operation  preWously  to  the  issue,  or  if  a  business 
has  been  taken  over  by  the  company. 

5.  It  is  well  to  give  a  general  description  of  the 
business  the  company  ^ill  carry  on. 

6.  If  the  prospectus  offers  bonds  or  debenture  stock 
for  subscription  it  should  be  stated  that  a  copy  of  the 
opinion  of  counsel  on  the  legality  of  the  issue  is  obtain- 
able or  available  for  inspection. 
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Sects.  It  is  usual  for  the  prospectus  to  be  accompanied 

_43-43d.  ^  by  form  of  application  for  the  shares  or  bonds  offered 
'  ~  for  subscription. 

Liability  for  This  section  adopts  the  provisions  of  s.  84  of  the 
in  prospec-  Imperial  Act  of  1908,  which  have  also  been  adopted  by 
i^*^'  ■  a  number  of  the  provinces,  and  which  originally  ap- 
peared in  the  Directors '  Liability  Act,  1890,  passed  to 
meet  the  effect  of  the  decision  of  Derry  v.  Peek  (1889) 
14  App.  Cas.  337.  There  it  was  held  that  in  an  action 
of  deceit  the  plaintiff  must  prove  actual  fraud,  and 
that  a  false  statement  made  through  carelessness  and 
without  reasonable  grounds  for  "believing  it  to  be  true 
may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud;  and  further,  that  such  statement,  if 
made  in  the  honest  belief  that  it  is  true,  is  not  fraudu- 
lent and  does  not  render  the  person  making  it  liable 
to  an  action  of  deceit.  The  practical  effect  of  this 
decision  would  have  been  to  leave  those  deceived  by 
untrue  statements  in  prospectuses  without  a  remedy 
except  where  something  practically  amounting  to  pre- 
conceived and  deliberate  fraud  in  the  publication  of 
such  statements  could  be  shown. 

The  onus  is  now  placed  on  the  directors  and  pro- 
moters and  other  persons  who  have  authorized  the 
issue  of  the  prospectus  to  show  reasonable  grounds 
for  believing  in  the  accuracy  of  any  untrue  statement, 
and  particulars  of  such  grounds  will  be  ordered  where 
this  defence  is  set  up :  Almon  v.  Oppert  (1901)  2  K.  B. 
576. 
Caution  in  In  vicw  of  the  stringent  provisions  of  s.  43D,  it  is 

proSectus.  most  important  for  directors,  promoters,  and  otliers 
connected  with  the  affairs  of  a  company  incorporated 
or  about  to  be  incorporated,  that  statements,  within 
the  meaning  of  the  Act,  should  be  cautiously  made. 
Statements  which  it  is  proposed  to  include  in  the  pros- 
pectus, notice  or  advertisement,  or  in  any  report  or 
memorandum  appearing  on  the  face  thereof,  or  in  any 
report  or  memorandum  referred  to  therein  or  issued 
therewith,  and  not  purporting  to  be  made  on  the  autho- 
rity of  an  expert,  or  of  a  public  official  document  or 
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Httitomeiit,  should  be  carefully  eliniintttod  uulcis  eaol      Sects, 
pemon  who  might  bo  held  rvHpoiiMihlo  tliercfor  hai<     4S-43i». 
re««ouubli>  gruundu  to  belicvOf  and  doeii  beliuve,  that ' 
tnoh  statements  are  true. 

The  uncorroborated  statements  of  a  vendor-pro- 
moter afford  hv  themselves  no  reasonable  ground  for 
U  ln'f  in  Uieir  t'nith:  Adams  v.  Thrift  (1915)  2  Ch.  21. 

And  if  the  statement  is  one  purporting  to  be  a  state- 
ment by  or  contained  in  what  purports  to  Ix;  a  copy  of 
cr  extract  from  a  report  or  valuation  of  an  engineer, 
valuer,  accountant  or  other  expert,  care  should  be 
taken,  not  only  that  such  statement  fairly  representt; 
the  statement  made  by  such  engineer,  valuer,  account- 
ant or  other  expert,  or  is  a  correct  and  fair  copy  of  or 
extract  from  the  report  or  valuation,  as  the  case  may 
be,  but  also  that  there  are  reasonable  grounds  to  be- 
lieve that  the  person  making  the  statement,  report  or 
valuation,  was  competent  to  make  it.  In  Uie  case  of 
one  without  personal  knowledge  on  the  subject,  scant 
infiuiry  would  scarcely  be  likely  to  supply  reasonable 
grounds  of  belief. 

The  liability  imposed  by  the  Act  is  to  pa^  com-  Mea«ar«  of 
{Kinsation  to  persons  subscribing  for  shares  or  deben-  ***"•«*•• 
tures  on  the  faitJi  of  the  prospectus  for  the  loss  or 
damages  they  may  have  sustained  by  reason  of  any 
untrue  statement  therein.  The  measure  of  damages 
is  the  difference  between  the  purchase  price  and  tlu' 
fair  value  of  the  shares  at  the  time  of  allotment:  Mc- 
CoumU  V.  Wriffht  (1903)  1  Ch.  546;  Shrpheard  v. 
Broome  (1904)  A.  C.  342;  but  if  the  purchaser  does  not 
retain  his  shares,  the  measure  of  damages  is  the 
amount  paid  for  them:  Johnson  v.  Johnson  (1913)  14 
D.  L.  B.  756. 

If  a  director,  knowing  that  a  prospectus  is  being 
issued,  does  not  read  it  or  make  any  enquiry  as  to  its 
contents,  and  gives  no  notice  under  sub-si>ction  (c)  (ii) 
of  8. 43D  ( 1  ),it  is  too  late  for  him  to  repudiate  the  pros- 
pr>ctus  if  he  waits  until  an  action  is  brought  against 
him  for  damages  for  an  untrue  statement  in  the  pros- 
pectus: Drincqhiery.  Wood  (1889)  1  Ch.  393. 
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Sects.  The  period  of  limitation  within  which  an  action 

^^^^P-     must  be  brought  is  six  years :  Thomson  v.  Lord  Clan- 
Limitation.    morHs  (1900)  1  Ch.  718. 


Death  of 
director. 


Contribu- 
tion. 


The  liability  under  the  section  being  founded  on 
tort  the  maxim  actio  personalis  moritur  cum  persona 
applies,  and  where  a  director  is  a  defendant  in  an 
action  brought  under  the  statute  the  action  will  not 
survive  against  the  executor  in  the  absence  of  proof 
that  the  director's  estate  benefited  by  the  tort:  Geipel 
V.  Peach  (1917)  2  Ch.  108;  86  L.  J.  Ch.  745. 

Sub-section  4  of  s.  43D  enables  a  director  to  re- 
cover contribution  from  any  other  person  who,  if  sued 
separately,  would  have  been  liable  to  make  the  same 
payment,  unless  the  director  who  has  become  so  liable, 
was,  and  the  other  was  not,  guilty  of  fraudulent  mis- 
representation. Where  a  director  who  is  being  pro- 
ceeded against  for  contribution  dies,  such  contribu- 
tion can  be  recovered  against  his  estate :  Shepheard  v. 
Bray  (1906)  2  Ch.  235. 

Where  a  director  is  suing  under  the  sub-section,  ii; 
is  not  sufficient  to  claim  merely  contribution  on  account 
of  the*judgment  obtained  against  him,  and  which  he 
has  paid.  The  statement  of  claim  must  allege  the  de- 
fendant's responsibility  for  the  issue  of  the  prospec- 
tus, that  the  subscriber  applied  for  the  shares  on  the 
faith  of  it,  and  that  he  suffered  loss  by  reason  of  one  or 
more  untrue  statements  therein:  Johnson  v.  Johnson 
'  (1913)  14  D.  L.  E.  756,  761.  And  the  plaintiff  must 
establish  such  a  case  as  a  subscriber  himself  would  be 
required  to  make,  if  he  were  suing,  ibid. 

The  co-director  should  be  brought  in  by  third  party 
notice :  Gerson  v.  Simpson  (1903),  2  K.  B.  197. 

Remedies  apart  from  the  statute. 

The  statute  does  not  take  away  or  affect  the 
remedies  which  subscribers  had  at  common  law.  In  the 
following  note  the  rights  of  subscribers  who  have  been 
induced  to  take  shares  by  misstatements  in  a  prospec- 
tus are  considered  independently  of  the  statute.    The 
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■abject  may  be  ooDveniently  dealt  witli  under  the  fol-     Stota. 
lowing  headings :  ^^"^^ 

1.  What  misstatements  will  entitle  a  shareholder 
to  relief. 

2.  The  nature  of  the  relief  obtainable. 

(1)  Action  for  deceit 

(2)  Rescission. 

(3)  Defence  to  action  for  calls. 

(4)  Criminal  liability  of  directors. 

3.  Who  is  entitled  to  relief  f 

The  duty  of  those  who  are  responsible  for  the  fram- 
ing of  a  prospectus  is  stated  by  Lord  Chelmsford  in 
Directors,  etc.,  of  the  Central  Railway  Company  of 
Venezuela  v.  Kisch  (1867)  L.  R.  2  H.  L.  99,  at  p.  113, 
as  follows : 

*'Bat  although,  in  its  introduction  to  the  public, 
some  high  colouring,  and  even  exaggeration,  in  the 
description  of  the  advantages  which  are  likely  to  be 
enjoyed  by  the  subscribers  to  an  undertaking,  may  be 
expected,  yet  no  misstatement  or  concealment  of  any 
nuitorial  facts  or  circumstances  ought  to  be  permitted. 
In  my  opinion,  the  public,  who  are  invited  by  a  pros- 
pectus to  join  in  any  new  adventure,  ought  to  have  the 
same  opportunity  of  judging  of  evcr>i:hing  which  has 
a  material  bearing  on  its  true  character,  as  the  pro- 
moters themselves  possess.       It  cannot  be  too  fre- 
quently or  too  strongly  impressed  upon  those  who, 
havinj?  projected  any  undertaking,  are  desirous  of 
obtaining  the  co-operation  of  persons  who  have  no 
other  information  on  the  subject  than  that  which  they 
chose  to  convey,  that  the  utmost  candour  and  honesty 
ought  to  characterize  their  published  statements.    As 
was  said  by  Vice-Chancellor  Kindersley  in  the  case  of 
the  New  Brunswick  and  Canada  Railway  Company  v. 
iluggeridge,  *  Those   who  issue   a  prospectus  holding 
out   to   the  public   the   great   advantages  which  will 
accrue  to  persons  who  will  take  shares  in  a  proposed 
undertaking  and  inviting  them  to  take  shares  on  the 
faith   of  the   representations   therein   contained,   are 
bound  to  state  everything  ^nth  strict  and  scrupulous 
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Sects,  accuracy  and  not  only  to  abstain  from  stating  as  fact 
^^^^P-  that  which  is  not  so,  but  to  omit  no  one  fact  within 
their  knowledge,  the  existence  of  which  might  in  any 
degree  affect  the  nature  or  extent,  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares. '  ' ' 

1.  What  misstatements  will  entitle  a  shareholder  to  re- 
lief. 

The  misstatement  must  be  one  of  fact  and  not 
merely  of  law:  Beattie  v.  Lord  Ehury  (1872),  7  Ch. 
777.  Nor  a  mere  statement  of  intention :  Edgington  v. 
Fitzmaurice  (1885)  29  Ch.  D.  459. 

It  must  be  material  and  have  induced  the  share- 
holder to  purchase  the  shares,  e.g.,  where  a  company 
alleged  that  it  had,  where  in  fact  it  had  not,  the  privi- 
lege of  selecting  a  ''compact  choice  tract  of  land"  for 
the  purposes  of  settlement  free  from  the  use  of  intoxi- 
cating liquors,  that  was  a  material  representation: 
Temperance  Colonisation  v.  Fairfield  (1889)  16  0.  R. 
544.  See  also  Howard  v.  Canadian,  dc,  Co.  (1914)  6 
0.  W.  N.  285,  404. 

Both  materiality  and  whether  the  subscriber  was 
induced  to  act  on  the  misrepresentation  are  questions 
of  fact:  Young  v.  Smith  (1915)  21  D.  L.  R.  97,  8  A.  L. , 
R.  256.  In  that  case  the  following  statement  from 
Halsbury,  vol.  20,  p.  699,  was  adopted:  "It  is  suffi- 
cient to  prove  that  in  the  ordinary  course  of  events  the 
natural  and  probable  effect  of  the  misrepresentation 
was  to  influence  the  mind  of  a  normal  representee  in 
the  manner  alleged";  a  representation  that  other 
shareholders  had  paid  cash  for  their  shares  was  held 
material,  ibid. 

A  misrepresentation  made  on  a  previous  purchase 
of  shares  can  be  relied  on  where  it  remains  uncor- 
rected when  the  subscriber  subsequently  takes  a 
further  block  of  shares  still  relying  on  the  truth  of  the 
original  misrepresentation:  Fitzherhert  v.  Dominion 
Bed  Mfg.  Co.  (1915)  23  D.  L.  R.  125,  21  B.  C.  R.  226. 

Where  misrepresentation  by  non-disclosure  is 
alleged  it  is  not  sufficient  merely  for  the  shareholder 
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to  say  Umt  if  ho  had  kuowu  the  fact  withhold  ho  would 
not  havo  taken  the  shares.    He  must  g^o  further  and    4S-4So. 
specify  Uio  i>articular  statement  which  iH  inconHistent 
with  the  tnitli:   In  re  Chri^tvncvdle  Uubber  Estates, 
Ll</.  (1911)81L.J.  Cb.63. 

Non-disclosure  of  a  matter  arising  after  the  issue 
of  a  prospectus  is  insufficient  and  will  not  entitle  a 
shareholder  to  relief  in  uu  action  for  deceit:  Petrie  v. 
Ouelph  Lumber  Co,  (1885)  11  S.  C.  B.  450.  In  the  last 
mentioned  case  partners  currying  on  a  lumber  busi- 
ness sold  the  assets  to  a  new  company  and  issued  a 
prospectus  for  the  sale  of  the  new  company's  shares. 
It  was  alleged  by  the  plaintiffs  that  the  fact  of  a  mort- 
gage of  the  assets  of  the  old  company  having  been 
given  to  the  old  company's  bankers  after  the  issuing 
of  the  prospectus,  but  before  stock  was  issued  to  sub- 
scribers, had  not  been  disclosed.  It  was  held  that  the 
mortgage  having  been  given  after  the  prospectus  was 
issued  could  not  have  been  mentioned  in  the  prospectus 
and  moreover  that  the  shareholders  had  not  suffered 
damage  by  such  non-disclosure  as  the  new  company 
would  have  been  liable  for  the  old  company's  debt 
whether  the  mortgage  had  been  given  or  not  For  an 
example  of  representations  not  entitling  a  subscriber 
to  recovery  of  payment  made  for  shares,  see  Kennedy 
V.  Acadia  Pulp  and  Paper  Mills  Company,  Limited 
(1905)  38N.  S.  R.  291. 

The  misstatement  must  furthermore  have  been 
acted  upon,  t.e.,  the  shareholder  must  have  been  misled 
and  must  have  been  induced  by  the  misstatement  to 
take  the  shares.  The  shareholder's  loss  must  have 
l>eeii  attributable  to  the  misstatements  and  he  must 
have  relied  on  such  misstatements,  per  Lord  Black- 
burn in  Smith  v.  Chadwick  (1884)  9  A.  C.  187. 

2.  The  nature  of  the  relief  obtainable. 
(1)  Action  for  deceit. 
The  distinction  between  the  action  for  rescission 
of  a  contract  to  take  shares  and  the  action  for  deceit 
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Sects,  is  discussed  in  Petrie  v.  Guelph  Lumber  Co.  (1885)  11 
43-43D.  S.  C.  R.  450.  Our  Courts  have  held  that  when  the 
action  is  one  for  deceit  the  clearest  evidence  of  misre- 
presentation must  be  given :  Petrie  v.  Guelph  Lumber 
Co.,  supra;  Beatty  v.  Neelon  (1885)  12  A.  R.  50,  13 
S.  C.  R.  1;  and  that  long  delay  on  the  part  of  the 
plaintiffs  and  their  conduct  in  their  dealings  with  the 
subject  matter  might   disentitle  them  to   relief.   Jb. 

Under  the  general  law  an  action  of  deceit  lies 
'  for  misrepresentation  in  prospectuses,  etc.,  upon  the 
faith  of  which  persons  are  induced  to  take  shares  in 
a  company  to  their  loss.  It  would  seem  that,  to  sup- 
port the  action  for  deceit,  there  must  be  same  mis- 
statement of  fact,  or,  at  least,  such  a  partial  statement 
of  fact  that  the  omission  to  .state  that  which  is  not 
disclosed  renders  that  which  is  stated  absolutely  false : 
Peek  V.  Gurney  (1873)  L.  R.  6  H.  L.  403.  And  see 
per  Lord  Watson,  in  Aaron's  Reefs  v.  Twiss  (1896) 
A.  C.  273,  at  p.  287.  The  responsibility  of  those  who 
issue  a  prospectus  containing  such  misrepresentations 
may  not  extend  to  a  transferee  of  shares. 

The  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  shares  at  the  date  of  the  allot- 
ment and  the  amount  paid  by  the  shareholder :  Peek  v. 
Derry  (1888)  37  Ch.  D.  541  at  p.  594.  See  also  McLeay 
V.  Tait  (1906)  A.  C.  24. 

The  fraud,  if  any,  is  on  the  part  of  particular  indi- 
viduals, and  the  action  is  against  them.  At  the  same 
time,  a  company  may  be  liable  for  the  wrong  of  its 
servant  by  virtue  of  the  well  known  principles  of  the 
law  of  agency,  and  no  distinction  can  be  drawn 
between  an  injury  inflicted  by  reason  of  fraud  on  the 
part  of  the  agent,  and  an  injury  caused  by  any  other 
toi-t  committed  by  him,  per  Lord  Selborne:  Hoiilds- 
worth  V.  City  of  Glasgow  Bank  (1880)  5  App.  Cas. 
317  at  p.  326.  And  see  New  Brunswick,  etc.,  By.  Co. 
V.  Conybeare  (1862)  9  H.  L.  C.  711,  at  pp.  725  and  740; 
Western  Bank  of  Scotland  v.  Addie  (1867)  L.  R.  1  H. 
L.  (Sc.)145,157. 

A  claim  for  damages  against  directors  under  sec- 
tion 43  as  well  as  a  claim  for  deceit  and  a  claim  against 
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the  ouiiipany  for  reaelMion  may  be  combined  in  one 
action:  Frankburg  v.  Great  Horseless  Carriage  Com-     43-43o. 
pany  { UKK))  1  Q.  B.  5CM,  C.  A. 

Fraud  in  an  oHMontial  element  and  must  be  proved 
to  enable  the  plaintifT  to  recover:  Derry  v.  Peek 
(1889)  U  App.  Cas.  337. 

The  clearest  evidence  of  misrepresentation  is 
required:  Petrie  v.  Guelph  Lumber  Company  (1885) 
11  S.  C.  K.  45();  Heattii  v.  Neelon  (1885)  12  A.  R.  50; 
( 1887)  13  S.  C.  B.  1.  See  also  Clark  v.  Gray  (1902)  1 
O.  W.  B.  370. 

If  the  statement  complained  of  was  believed  in  by 
the  directors,  even  if  such  belief  was  based  on 
unreasonable  fcrounds,  the  action  fails.  The  state- 
ment must  be  shown  to  have  been  made  dishonestly: 
Angus  v.  Clifford  (1891)  2  Ch.  449,  and  see  also 
Pt'lrie  V.  Guelph  Lumber  Company,  supra. 

It  is  furthermore  necessary  for  the  plaintifT  to 
fix  the  defendant  with  responsibility  for  the  prospec- 
tus: FarrWi  V.  Manchester  (1908)  40  S.  C.  B.  339,  and 
the  fact  that  the  directors  had  employed  a  broker  to 
sell  shares,  in  the  absence  of  proof  that  they  knew  of 
the  use  of  the'  prospectus  containing  the  misstate- 
ments complained  of  before  the  sale  of  shares  there- 
under to  the  plaintiff,  was  insufficient  to  fix  them  with 
liability. 

(2)  Resoisiion. 

In  an  action  for  rescission,  just  as  in  the  action  for  B«MiMioa. 
deceit,  it  is  necessary  to  prove  that  the  misrepresenta- 
tion complained  of  was  material,  that  the  plaintiff 
acted  thereon  and  that  he  suffered  damage.  On  the 
other  hand  it  is  not  necessary  to  prove  that  the  mis- 
statement was  made  with  intent  to  deceive.  The  dis- 
tinction between  the  two  remedies  is  discussed  in  Petrie 
V.  Gurlph  Lumber  Co.  (1895)  11  S.  C.  B.  450.  See  also 
Abrey  v.  Victoria  Printing  Co.  (1912)  21  0.  W.  B.  444, 
which  was  an  action  for  rescission  of  a  subscription 
or  Ht<K'k  and  the  recovery  back  of  the  amount  paid 
thereon.  A  divisional  court,  adopting  the  wording 
used  in  Angel  v.  Jay  (1911)  1  K.  B.  6CG,  held  that 
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Sects.  **  misrepresentation  is  no  ground  for  setting  aside 
43-43i).  an  executed  contract,  unless  such  misrepresenta- 
"^tion  would  be  not  only  sufficient  ground  in  equity  ' 
for  rescission  of  an  executory  contract,  but  also 
is  deceitful  in  contemplation  of  a  court  of  law.'* 
Accordingly  if  the  contract  to  take  shares  is 
completely  executed  and  the  shareholder  has  paid  his 
shares  up  in  full  he  may  find  himself  incompetent  to 
rescind.  This  is  the  result  of  the  above  case,  but  it 
appears  to  be  in  conflict  with  Farrell  v,  Manchester 
(1908)  -40  S.  C.  R.  339,  when  a  shareholder  who  had 
paid  his  shares  up  in  full  was  held  entitled  to  rescind. 

The  action  to  rescind  must  be  brought  against  the 
company,  and  accordingly  the  plaintiff  must  prove  that 
the  misstatement  was  made^  by  someone  having 
authority  to  bind  the  company,  or  that  the  prospectus 
in  which  the  misstatement  occurred  was  the  act  of  the 
company.  Thus  in  Farrell  v.  Manchester,  supra,  the 
misstatement  in  question  had  been  made  by  a  broker, 
who  had  been  employed  to  sell  the  shares  and  had 
prepared  the  prospectus.  It  was  held  that  the  pros- 
pectus having  been  proved  to  be  the  act  of  the  com- 
pany the  plaintiff  was  entitled  to  rescind  and  it  was 
further  held  to  be  immaterial  that  the  prospectus 
was  marked  **  private."  For  a  discussion  of  the  cir- 
cumstances which  will  fix  a  company  with  responsi- 
bility for  a  document  purporting  to  be  the  prospectus 
of  the  company,  see  French  Gas  Sc.  Co.  v.  Desharats 
(1912)  1  D.  L.  R.  136. 

A  prospectus  for  which  the  company  is  not  in  the 
first  place  responsible  may  become  the  act  of  the  com- 
pany if  it  is  adopted  by  the  latter.  This  may  occur 
when  the  prospectus  was  issued  prior  to  incorporation 
and  the  company  has  in  effect  adopted  it  by  allotting 
the  shares  subscribed  for:  Buff  Pressed  Brick  Co.  v. 
Ford  (1915)  33  0.  L.  R.  264,  Karherg's  Case  (1892) 
3  Ch.  1. 

In  such  cases  there  may  be  a  remedy  against  the 
company  as  well  as  against  the  promoters.  **  Speak- 
ing generally,  there  is  no  doubt  that  a  misrepresenta- 
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tion,  in  order  tu  vitiate  a  contract,  nuist  be  made  by  Seott. 
a  party  to  it,  or  by  his  agent.  But  this  rule  is  not  ^^-^Zn. 
without  exception:  Stewart's  Case  (1866)  L.  B.  1  Ch. 
574,  and  Dounes  v.  Ship  (1868)  L.  B.  3  H.  L.  343, 
warrant  tlio  proposition  that  an  application  to  a  com- 
pany, when  formed,  for  shares  based  upon  a  prospec- 
tus issued  by  the  promoters  of  the  company  before 
its  formation,  cannot  be  dissevered  by  the  company 
from  such  prospectus,*'  per  LindU»y,  L.J.,  in  Karberf/*8 
Case  (1892)  3  Ch.  1,  at  p.  13.  It  should  be  borne  in 
mind  that  this  case  was  one  for  rescission.  See  fur- 
ther Henderson  v.  Lacon  (1867)  L.  B.  5  Eq.  249;  Peek 
V.  Gunietj  (1874)  L.  B,  6  H.  L.  377 ;  Re  Denham  (1883) 
25  Ch.  I).  752;  Tamplin's  Co^e  (1892)  W.  N.  94,  146. 

The  company  may  be  responsible  for  misstate- 
ments in  a  prospectus  even  though  the  document  was 
prepared  without  authority.  The  grounds  of  liability 
(which  also  include  those  discussed  above)  are  sum- 
marized in  Lynde  v.  Anglo-Italian  Hemp  Spinning 
Company  (1896)  1  Ch.  178,  by  Bomer,  J.,  at  p.  182 
as  follows: — 

"Speaking  generally,  to  make  a  company  liable Oroands of 
for  misrepresentations  inducing  a  contract  to   take^*""*^- 
shares  from  it  the  shareholder  must  bring  his  own 
case  within  one  or  other  of  the  following  fieads : — 

(1)  Where  the  misrepresentations  are  made  by 
the  directors  or  other  the  general  agents  of  the  com- 
pany entitled  to  act  and  acting  on  its  behalf  —  as,  for 
example,  by  a  prospectus  issued  by  the  authority  or 
sanction  of  the  directors  of  a  company  inviting  sub- 
scriptions for  shares; 

(2).  Where  the  misrepresentations  are  made  by  a 
special  agent  of  the  company  acting  within  the  scope 
of  his  authority  as,  for  example,  by  an  agent  specially 
authorized  to  obtain,  on  behalf  of  the  company,  sub- 
scriptions for  shares.  This  head,  of  course,  includes 
the  case  of  a  person  constituted  agent  by  subsequent 
adoption  of  his  acts; 

(3).  Where  the  company  can  be  held  affected,  before 
the  contract  is  complete,  with  the  knowledge  that  it  is 
induced  by  misrepresentations — as,  for  example,  when 
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Sects,     the  directors,  on  allotting  shares,  know,  in  fact,  that 
43-43D.    the  application  for  them  has  been  induced  by  misre- 
'presentations,     even     though     made     without     any 
authority; 

(4).  Where  the  contract  is  made  on  the  basis  of 
certain  representations,  whether  the  particulars  of 
those  representations  were  known  to  the  company  or 
not,  a;nd  it  turns  out  that  some  of  those  representations 
were  material  and  untrue — as,  for  example,  if  the 
directors  of  a  company  know  when  allotting  that  an 
application  for  shares  is  based  on  the  statements  con- 
tained in  a  prospectus,  even  though  that  prospectus 
was  issued  without  authority  or  even  before  the  com- 
pany was  formed,  and  even  if  its  contents  are  not 
known  to  the  directors. ' '  The  italics  are  ours. 
Misrepresen-  A  good  example  of  res6ission  for  misstatements 
pert.  not  made  by  directors  nor  known  by  them  to  be  untrue 

is  to  be  found  in  Re  Pacaya  Rubber  &  Produce  Co. 
(1914)  1  Ch.  542,  where  it  was  held  that  a  shareholder 
was  entitled  to  rescission  on  the  ground  of  misrepre- 
sentations made  by  an  expert  and  appearing  in  his 
report  which  formed  part  of  the  prospectus.  The 
directors  were  not  aware  of  the  untruthfulness  of  the 
statements  contained  in  the  report,  but  it  was  held 
that  in  order  to  protect  the  company  from  liability  it 
should  have  expressly  dissociated  itself  from  all 
responsibility  for  the  truthfulness  of  all  statements 
contained  in  the  report. 

The  right  to  rescind  involves  a  repudiation  on  the 
part  of  the  plaintiff  of  the  relation  of  shareholder  and 
accordingly  he  may  not  retain  his  shares  and  sue  for 
damages:  Houldsworth  v.  City  of  Glasgow  Bank 
(1880)  5  App.  Cas.  317. 

Misrepresen-       Misrepresentation  must  be  of  an  existing  fact,  not 

agente—  ^     as  to  what  may  be  reasonably  expected  to  take  place : 

examples.      Modcm  Bedstead  Co.  v.  Tobin  (1908)  12  0.  W.  R.  22-25. 

A  representation  that  dividends  were  guaranteed  by 

another  company  was  material :  McCallam  v.  Sun  Sc. 

Co.  (1902)  1  0.  W.  R.  226.  . 
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A   fraudulcut    roproHeiitation   by   tlie  af^uit  tbat      Sects 
the  cuiupaiiy  would  commence  businesB  within  a  cer-    ^^•^<*' 
tain  time  entitled  tho  sabMribor  to  resoind:    lutrr- 
national  Casualty  v.  Thompson  (1913)  48  8.  C.  B.  167. 

See  also  on  misrepresentation  by  agtaits:  Howard 
V.  Canadian  Automatic  Co.  (1914)  G  (i.  W.  N.  2«6,  404. 

What  purport*  to  be  a  mere  expression  of  opin- 
ion by  an  authorized  agent  may  be  false  and  fraud- 
ulent 80  as  to  constitute  a  ground  for  rescission  if  tho 
statement  is  relied  on:  Pioneer  Tractor  v.  Peebles 
(1914)  18D.  L.  R.477. 

A  representation  by  an  agent  which  amounts  to 
a  simplex  commendatio  unless  made  in  bad  faith  is 
not  a  gnround  for  rescission:  Sorthwest  Battery  v. 
Hargreaves  (1913)  23  Man.  L.  R.  923. 

A  contract  to  take  shares  induced  by  misrepresen-  Lom  of  ri^t 
tation  contained  in  a  prospectus  is  not  void  but  void-  *° 
able  only;  it  is  valid  until  repudiated  and  the  sub- 
scriber may  lose  the   right  to  repudiate  in  various 
ways.    Thus,  if  after  having  obtained  knowledge  of 
the  facts  he  does  something  indicating  aflSrmance  of  Afflnn«B». 
the  contract:  Re  National  IJusker  Co.,  Worthbu/ton's 
Case  (1913)  10  D.  L.  R.  643,  4  O.  W.  N.  1077;  (1914) 
14  D.  L.  R.  696,  e.ff.  if  he  attends  meetings  or  attempts 
to  sell  his  shares,  pays  calls  or  otherwise  shows  Uiat  he 
regards  himself  as  a  shareholder.  See  Petrie  v.  Ouelph 
Lumber  Co.  (1885)  11  S.  C.  R.  450. 

If  the  Hubscriber,  by  his  actions  has  elected  to 
affirm  the  contract  he  loses  the  right  to  set  it  aside: 
Ward  V.  Siemon  (1918)  43  O.  L.  R.  113,  118  and  cases 
cited. 

The  fact  of  a  person  seeing  a  prospectus  w^herein 
a  company  makes  certain  statements,  which  if  true 
would  affect  such  person's  rights,  and  of  not  proceed- 
ing inmiedintely  to  protest  against  such  statements  is 
no  proof  of  acquiescence  in  such  statements  and  of 
ratification  of  the  acts  or  deeds  therein  described: 
Consumers*  Cordage  Co.  v.  Molson  (1912)  2  D.  L.  R. 
451. 


200  DOMINION  COMPANIES  AiCT. 

Sects.         The  commonest  example  of  loss  of  the  right  to 
^^-^^P-     rescind  is  to  be  found  in  delay  by  the  shareholder. 
Delay.  He  must  procecd  promptly  after  the  misrepresenta- 

tion is  brought  to  his  notice.  In  Scottish  Petroleum  Co. 
(1883)  23  Ch.  D.  413,  it  was  suggested  that  a  delay  of 
a- fortnight  might  be  too  long.  In  Central  Venezuela 
Railway  Co.  v.  Kisch  (1867)  2  H.  L.  99,  a  delay  of  two 
months  did  not  disentitle  the  shareholder  to  relief 
when  time  for  investigation  on  his  part  had  to  be 
allowed  for.  The  delay  in  Morrisburgh  v.  Ottawa 
(1913)  34  0.  L.  E.  161,  was  for  two  years  and  the 
shareholder  was  held  to  be  too  late.  See  also  Robert  v. 
Montreal  Trust  Co.  (1918)  56  S.  C.  R.  342;  41  D.  L.  R. 
173.  In  Nelles  v.  Ontario  Investment  Association  (1889) 
17  0.  Er.  129,  a  number  of  years  intervened  between  the 
date  of  the  subscription  and  the  date  of  the  action, 
but  the  plaintiff  not  having  become  aware  of  the 
untruthfulness  of  the  misstatements  until  shortly 
before  the  action  was  entitled  to  recover.  It  was  also 
held  that  the  fact  that  the  plaintiff  had  sold  some  of 
his  shares  did  not  prevent  rescission  as  to  the  balance. 

The  result  of  the  authorities  would  appear  to  be 
that  it  is  a  question  of  fact  in  each  case  whether  there 
has  been  undue  delay,  and  the  only  safe  course  for  the 
subscriber  is  to  repudiate  with  the  utmost  promptness 
on  discovery  of  the  misrepresentation,  otherwise  his 
rights  may  be  lost.  The  same  results  do  not  follow 
from  delay  in  bringing  an  action  after  repudiation 
has  taken  place.  In  Farrell  v.  Manchester  (1908)  40 
S.  C.  R.  339,  it  was  held  that  at  any  rate  when  the 
shares  are  fully  paid  up  a  delay  of  almost  a  year 
between  repudiation  and  the  bringing  of  the  action 
did  not  disentitle  the  shareholder  to  relief.  And  when 
.  no  change  occurs  in  the  status  of  the  company  on  the 
interval  between  subscription  and  the  bringing  of  the 
action,  delay  by  the  shareholder  in  ascertaining  his 
rights  has  *been  held  not  to  be  a  bar :  Pioneer  Tractor 
Co.  Ltd.  v.  Peebles  (1914)  15  D.  L.  R.  275,  18  D.  L.  R. 
477.  The  right  to  rescind  is  furthermore  lost  by  the 
commencement  of  a  winding-up  before  the  action  is 
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brought:  Re  Scottish  Petroleum  Company  (1883)  23      SMti. 
Ch.  U.  413;  RviSi'  Uivvr,  dtc,  Co.  v.  Smith  (1869)  L.  H.     4S-iSD. 
4  H.  L.  W;  St.  Uoch  Hold  v.  liarheau  (1915)  48  Que.  Kff^^T^? 
&  C.  94;  but  not  by  the  company 'h  haviuK  got  into  *^'*'****»« "«*• 
financial  difTicultioR  short  of  liquidation:  Fitzherbert 
V.  Dominion  Bed  (1915)  23  D.  L.  H.  125,  21  H.  ('.  K. 

22e. 

The  reason  wliy  a  winding-up  destroys  the  right 
to  resoind  is  because  after  a  winding-up  the  share- 
holder's liability  becomes  a  statutory  liability  to  contri- 
bute the  amount  unpaid  on  his  shares.  See  s.  51  of 
the  Winding-up  Act.  And  other  rights,  viz,,  Uiose  of 
creditors  and  contributories  intervene  so  that  rescis- 
sion is  no  longer  possible :  Tennent  v.  City  of  Glasgow 
Bank  (1879)  4  App.  Cas.  615.  But  in  Re  Western 
Fire  Insurance  Co.  (1915)  22  D.  L.  R.  19  the  Supreme 
Court  of  Alberta  held  that  an  unequivocal  repudiation 
where  the  subscriber  was  entitled  to  repudiate,  was 
Boffioient  without  the  further  step  of  bringing  proceed- 
ings to  set  aside  the  subscription  before  a  winding-up. 
The  court  further  held  that  it  was  not  bound  by  Re 
Scottish  Petroleum  Co.,  supra. 

If  suit  is  brought  lH»fore  the  winding-up  order 
is  made  the  plaintiff  may  be  authorized  on  motion 
to  continue  his  action  after  the  order  is 
made:  Johnston  v.  Ewart  (1907)  31  Que.  S.  C.  336. 
And  if  the  shareholder  has  counterclaimed  for  rescis- 
sion in  an  action  by  the  company  for  calls  he  may  raise 
in  the  winding-up  all  the  defences  which  would  have 
been  open  to  him  in  the  action:  Re  Paken)iam  (1904) 
6  O.  L.  B.  582. 

Although  the  subscriber  may  have  had  a  good 
defence  against  the  company,  e.g.  that  his  subscription 
was  induced  by  fraud  and  that  he  had  never  received 
any  notice  of  allotment,  by  giving  in  payment  of  iiis 
shares  a  promissory  note  to  the  company  which  the 
latter  has  endorsed  to  a  holder  in  due  course,  he 
may  be  liable  to  the  holder  on  the  note :  Standard  Bank 
V.  Stephens  (1908)  11  0.  W.  B.  582. 
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Sects.  (3)  Defence  to  an  action  for  calls. 

43-43d 
!_        A  shareholder  may  put  forward  as  a  defence  to 

m?i?p?lsen-  ^^  actioii  by  the  company  for  calls  the  fact  that  his 
tations.  subscription  was  induced  by  material  misrepresenta- 
tions in  the  prospectus  provided  he  has  repudiated  his 
shares  and  has  not  done  anything  to  show  that  he 
has  assumed  the  status  of  a  shareholder.  See  Hal's 
bury,  vol.  5,  p.  127  and  cases  there  cited:  Boeckh  v. 
Gowganda  (1911)  24  0.  L.  R.  293  affirmed  (1912)  46 
S.  C.  R.  645  and  Buff  Pressed  Brick  Co.  v.  Ford  (1915) 
8  0.  W.  N.  63,  where  the  defence  failed  owing  to  the 
fact  that  the  shareholder  signed  the  petition  for  incor- 
poration: see  also  Silliker  Car  Co.  v.  Donahue  44  N. 
S.  R.  315;  Provincial  Insurance  v.  Brown  (1860)  9  U. 

C.  C.  P.  286;  Canada  Food  Co.  v.  Stanford  (1916)  28 

D.  L.  R.  689  (representation  not  material.) 

The  company  will  also  be  bound  by  material  repre- 
sentations of  an  agent  authorized  to  solicit  subscrip- 
tions for  shares  and  it  is  immaterial  whether  the  repre- 
sentations were  made  in  good  faith  or  not:  Ontario 
Ladies'  College  v.  Kendrij  (1905)  10  0.  L.  R.  324.  A 
statement  that  other  named  persons  have  subscribed 
for  a  considerable  amount  is  a  material  representation, 
ibid. 

Where  the  statements  in  a  prospectus  of  a  projected 
company  do  not  correspond  in  a  material  particular, 
e.g.  capitalization,  with  the  facts  as  they  exist  after 
incorporation,  a  person  who  has  agreed  to  take  shares 
in  the  proposed  company  is  not  liable  in  the  abs-nce 
of  acquiescence  or  laches:  Stevens  v.  London  Steel 
Works  Company,  Delano's  Case  (1888)  15  0.  R.  75. 
statement  of  Where  a  prospectus  stated  that  common  shares 
megai  iiiten-  rguiaining  in  the  treasury  would  be  available  for  a 
50  per  cent  bonus  if  it  was  determined  to  issue  the 
balance  of  the  company's  authorized  preference  shares, 
it  was  held  that  this  being  no  more  than  a  statement 
of  intention  to  do  something  which  the  company 
would  be  unable  to  carry  out  and  there  being  no  con- 
tract that  the  shares  would  be  issued  or  the  bonus 


paid,  tliis  waR  not  a  ground  on  which  the  sabaoriber     teeti. 
oould  obtain  roliof :  Vorgei  v.  Cement  Products  (1916)     4>^u. 
28  D.  L,  R.  717  P.  0. 

(4)  Criminal  liability  of  directors. 

I)irt»ctors  may  bt*  criminally  liable  under  Section 
444  or  the  Criminal  Code  for  false  statements  inserted 
by  thorn  in  a  prospectus.  See  also  section  407  (a)  of 
the  Code. 

3.  Who  is  entitled  to  relief. 

It  is  ordinarily  only  the  ori^nal  subscriber  and 
not  a  transferee  from  him  who  is  entitled  to  rescis- 
sion or  damages  for  misrepresentation  contained  in 
a  prospectus. 

In  order  that  such  transferee  may  maintain  an 
action  for  deceit  in  respect  of  loss  occasioned  by  his 
belief  in  the  prospectus  and  his  consequent  taking  of 
shares,  it  would  seem  that  he  must  show  some  connec- 
tion between  the  persons  responsible  for  the 
prospectus  and  himself  in  the  communication  of  the 
prospectus  and  its  influonco  upon  his  conduct  in 
becoming  an  allottee :  Peek  v.  Gurney  (1873)  L.  B.  6  H. 
Ij.  403.  But  where  the  object  of  the  prospectus  is 
not  merely  to  induce  application  for  an  allotment  of 
shares  but  also  to  induce  iktsous  to  purchase  shares 
in  the  market,  a  person  who  takes  a  transfer  of  shares 
on  the  faith  of  such  prospectus  and  thereby  sustains 
a  loss,  M-ill  have  his  remedy  against  those  who  are 
responsible  for  the  issuing  of  the  prospectus:  Andrews 
V.  Mockford  (1896)  1  Q.  B.  372.  This  case  is  apparently 
H  relaxation  of  the  rule  laid  do\\'n  in  Peek  v.  Gurney 
(which  decision  overruled  many  previous  authorities), 
that  when  the  allotment  is  completed  the  office  of  the 
prospectus  is  exhausted,  and  that  a  person  who  is  not 
an  allottee  but  a  subsequent  purchaser  in  the  market  is 
not  so  connected  with  the  prospectus  as  to  render 
those  who  issued  it  liable  to  him  for  his  loss.  It  illus- 
trates the  fact  tlint  apart  from  the  statutory  definition 
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Sects,  of  prospectus,  there  is  in  commercial  phraseology  a 
43-43D.  wider  meaning  attached  to  the  term  that  comes  within 
the  general  law  of  'deceit.' 

A  shareholder  is  not  entitled  to  relief  if  he  was  a 
petitioner  for  incorporation  and  signed  the  memoran- 
dum of  agreement  which  accompanies  the  petition.  On 
the  granting  of  the  charter  he  becomes  a  shareholder 
and  cannot  repudiate  his  liability:  Bergeron  v.  Jon- 
quiere  (1913)  22  Que.  K.  B.  341. 

In  Buff  Pressed  Brick  Co.  v.  Ford  (1915)  8  0.  W. 
N.  63  the  Appellate  Division  of  the  Supreme  Court  of 
Ontario  in  coming  to  the  same  conclusion  held  that  any 
misrepresentation  made  is  the  act  of  a  promoter,  not 
the  company;  the  company  not  being  in  existence, 
cannot  make  any  misrepresentation.  The  shareholders ' 
rights,  if  any,  are  against  the  promoters  and  an  addi- 
tional ground  for  refusing  relief  to  an  incorporator  is 
that,  by  signing  the  memorandum  of  agreement,  he 
becomes  bound  not  only  as  between  himself  and  the 
company  but  also  as  between  himself  and  others  who 
become  shareholders :  In  re  Metal  Constituents, Limited 
(1902)  1  Ch.  707.  It  was  suggested  in  Bergeron  v. 
Jonquiere  (1913)  22  Que.  K.  B.  341  at  p.  352,  that  the 
shareholder  might  also  have  a  right  of  action  to 
rescind  the  subscription  contract,  i.e.,  an  action  to 
dissolve  the  relation  between  the  shareholder  and  the 
company.  This  failed  in  that  case  because  the  plain- 
tiff had  not  shown  that  his  grievances  had  been  disre- 
garded by  those  in  control  of  the  company.  But  in 
view  of  In  re  Metal  Constituents,  Limited,  supra,  it  is 
difficult  to  see  how  the  right  of  action  suggested  in 
Bergeron  v.  Jonquiere  can  exist. 

PROMOTERS. 

Meaning  of  the  term. 

The  Act,  except  for  the  purpose  of  s.  43D,  con- 
tains no  definition  of  the  word  'promoter'  and  judges 
have  refrained  from  limiting  the  scope  of  the  term 
by  defining  it.  As  Bowen,  C.  J.,  said  in  Whaley 
Bridge  v.  Green  (1880)  5  Q.  B.  D.  109,  at  p.  Ill,  it 
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U  *a  term  not  of  luw  but  of  buaineHH,  UHofully  Muni-  Sects, 
ming  up  iu  a  Hiiigle  word  n  iiuinbcr  of  huHiiicHs  4S43d. 
operatiouH,  fanuUur  to  the  coiniuereiul  world,  by 
which  a  company  is  generally  brought  into  exist- 
ence ";  and  Lindloy,  C.  J.,  in  Lydney  and  Wigpool  Co. 
V.  Bird  (1880)  33  Ch.  1).  at  pugo  93  obnervi'd,  "The 
word  promoter  is  ambiguous  and  it  is  necessary  to 
ascertain  in  each  case  what  the  so-called  promoter 
really  did  before  his  liabilities  can  be  accurately 
ascertained/'  The  state  of  being  a  promoter  is  not  a 
definite  legal  status,  such  as  that  of  a  shareholder  or  a 
director  to  which  the  law  annexes  certain  rij^lits  and 
burdens.  While  then  the  word  does  not  admit  of 
exact  definition  there  is  no  practical  difficulty  in  identi- 
fying as  a  promoter  the  person  who  is  responsible  for 
'*  getting  up  "  the  company,  who  negotiates  the  pre- 
liminary agreements,  instructs  solicitors  as  to  the 
provisional  directors,  etc.  See  Lydney  and  Wigpool 
Co.  V.  Bird  (1886)  33  Ch.  D.  85.  It  is  in  every.case, 
however,  a  question  of  fact  whether  a  man  by  his  acts 
has  constituted  himself  a  promoter,  and  if  so  to  what 
extent:  Emma  Silver  Mining  Co.  v.  Grant  (1879)  11 
Ch.  D.  918. 

The  nearest  approach  to  any  established  general 
principle  resulting  from  the  condition  of  being  a  pro- 
moter is  that  rule  of  law  which  prohibits  any  one 
engaged  in  the  promotion  of  an  incorporated  company 
from  deriving  any  secret  advantage  from  his  position. 
See  Re  Hess  (1894)  23  S.  C.  R.  644. 

It  has  been  held  that  a  solicitor  who  acts  for  the 
company  in  its  early^  stages  even  if  he  allows  his  name 
to  be  printed  on  the  prospectus  is  not  a  promoter 
(1883)  Great  Wheal  Polgooth  (1883)  53  L.  J.  Ch. 
42,  49  L.  T.  20.  A  man  may  be  a  promoter  without 
actually  being  the  person  who  forms  tlie  company,  and 
in  Emma  Silver  Mining  Co.  v.  Lewis  ( 1878-9)  4  C.  P.  I). 
396,  it  was  held  that  there  had  been  evidence  to  go  to 
the  jury,  and  Uie  hitter's  finding  that  the  defendants 
wore  promoters  was  left  undi8turl)ed,  where  it  was 
shown  that  the  defendants  arranged  with  the  owner 
to  assist  in  selling  a  mine  to  a  company  to  bo  formed 
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Sects,  by  him,  and  while  they  helped  him  to  sell  the  mine  let 
43-43D.  him  form  the  company,  fix  the  price  and  arrange  the 
details  of  sale;  they  also  permitted  themselves  to  be 
appointed  metal  brokers  of  the  company  at  a  remun- 
eration, failed  to  disclose  to  the  company  facts  within 
their  knowledge  detrimental  to  the  reputation  of  the 
mine,  and  received  part  of  the  purchase  price  as  an 
undisclosed  profit.  See  also  the  Emma  Silver  Mining 
Co.  V.  Grant  (1879)  11  Ch.  D.  918,  for  what  acts  will 
constitute  promotion.  It  will  not  avail  the  real 
promoter  to  interpose  a  nominal  promoter  and  so 
attempt  to  avoid  responsibility  and  Phillimore,  J., 
held,  in  Re  Oarhy,  ex  parte  Brougham  (1911)  1  K.  B. 
95,  that  where  the  nominal  promoter  was  a  corpor- 
ation, which  was  a  mere  * '  alias  ' '  for  two  individuals, 
the  latter  were  the  real  promoters  and  liable  as  such. 

Application  of  the  Act. 

No  liability  was  imposed  on  promoters  as  such  for 
non-compliance  with  the  requirements  of  s.  43  as  it 
stood  before  the  amendment  of  1917;  and  unless 
promoters  were  also  officers  of  the  company  who  know- 
ingly issued  a  prospectus  or  notice  which  omitted  the 
required  particulars  they  were  not  affected  by  the 
section. 

The  present  section,  43D,  imposes  the  same  lia- 
bility on  promoters  for  mis-statements  in  the  pros- 
pectus as  is  imposed  on  \he  directors,  as  to  which  sec 
the  notes  to  this  section,  supra.  For  the  purpose  of 
.  8.  43D,  the  meaning  of  the  term  "promoter"  is  limited 
to  '  *  a  promoter  who  was  a  party  to  the  preparation  of 
the  prospectus,  or  of  the  portion  thereof  containing 
the  untrue  statement,"  sub-sec.  5. 

In  the  following  note  there  is  considered  the 
liability  of  promoters,  to  the  company  or  to  other 
persons,  independently  of  this  section  of  the  Com- 
panies Act. 

Relation  of  promoters  to  company. 
Fiduciary  Promoters    of    a   company    stand   in    a   fiduciary 

of  promoters  relationship  to  the  company  which  they  bring  into 
confpany.      existence.     Their  position  as  promoters  gives  them  an 
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•ztenaive  power  and  influonoo  in  shaping  and  contro)  Beets. 
ling  the  liffairs  of  the  company  which  is  subHcquently  ^^-^o- 
created,  and  it  is  because  of  thoir  possession  of  such 
power  and  influence  that  a  fiduciary  relationship  is 
deemed  to  be  established.  This  is  in  accord  with  the 
well  settled  principles  of  equity  which  impress  such 
a  character  upon  the  relationship  subsisting  between 
two  persons  when  one  of  them  is  in  a  position  to 

roise  a  controlling  influence  over  the  mind  or  actions 
. :  liie  other.  The  principle  as  applied  to  the  promot- 
ers of  a  company,  was  first  clearly  enunciated  in  the 
case  of  Erlanqer  v.  Kew  Sombrero  Phosphate  Co. 
(1878)  3  App.  Cas.  1218. 

.  This  relationship  exists  as  soon  as  the  company 
is  formed,  and  it  would  seem  that  a  promoter  will  bo  ___/ 
deemed  to  have  acted  in  that  relationship  from  the 
moment  he  begins  to  promote  or  act  on  behalf  of  the 
company  he  is  about  to  promote.  There  is  a  distinc- 
tion between  a  trust  for  a  company  of  property 
acquired  by  promoters  and  afterwards  sold  to  the 
company,  and  this  fiduciary  relationship  which  exists 
between  the  promoters  and  the  company.  The  fact 
that  a  person  buys  property  with  the  intention  of 
afterwards  selling  it  to  a  company  does  not  ipso  facto 
make  him  a  promoter,  and  even  though  he  contem- 
plates the  formation  of  a  company,  his  subsequently 
]>r(>moting  it  does  not  make  him   retrospectively  a  r 

promoter.  See  Governs  Case  (1875)  1  Ch.  D.  182, 
and  Erlanger  v.  New  Sombrero  Co.,  supra.  And  Re 
Hess  (1895)  25  S.  C.  R.  644.  See  also  Machen  on  Cor- 
porations, Vol.  1,  sees.  364,  365  and  366. 

As  a  practical  result  of  the  fiduciary  relationnhip 
between  the  promoter  and  the  company  the  former 
is  not  entitled  to  make  a  profit  at  the  expense  of  the 
latter;  or  if  he  doesjp(  make  a  profit,  in  order  to  retain 
it  he  must  make  full  disclosure  to  the  company.  In 
Bennett  v.  flavelock  Electric  JAght  and  Power  Co. 
(1910)  21  O.  L.  B.  120,  where  each  of  four  promoters 
received  from  the  vendor  a  portion  of  the  purchase 
price  and  the  payment  was  not  disclosed,  they  ^^rre 
held  bound  to  aoconnt  for  it  to  the  company.  See  aliio 
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Sects.  Ee  British  Seamless  Paper  Box  Co.  (1881)  17  Ch.  D. 
43-43p.  467,  and  Stratford  dc,  Co.  v.  Mooney  (1910)  21  0. 
L.  E.  426.  The  promoter  must  disclose  the  fact  that 
he  is  the  real  vendor  to  the  company  if  such  is  the 
case:  Leeds  d  Hanley  Theatres  of  Varieties  (1902) 
2  Ch.  809. 

The  promoter  who  is  making  a  profit  out  of  his 
dealings  with  the  company  should  furthermore  pro- 
vide it  with  an  independent  body  of  shareholders  or 
board  of  directors  who  will  protect  the  company  in  its 
dealings  with  the  promoter:  Gluckstein  v.  Barnes 
(1900)  A.  C.  240;  at  any  rate  where  the  public  are  to 
be  invited  to  subscribe;  for  disclosure  to  a  board  of 
directors  who  are  the  mere  nominees  of  the  promoter, 
the  board  room  being  occupied  by  the  enemy,  as  was 
said  in  the  last  mentioned  cas6,  is  obviously  a  farce; 
Bennett  v.  Havelock  (1910)  21  0.  L.  K.  120  at  p.  130 
and  see  Stratford  &  Co.  v.  Mooney  (1910)  21  0.  L.  R. 
426  at  pp.  443  and  445.  Where,  however,  there  was  no 
concealment  and  no  secret  profit  and  the  company's 
articles  of  association  expressly  provided  that  it  should 
acquire  the  asset  at  the  price  named,  even  though  the 
promoters  had  not  provided  the  company  with  an  inde- 
pendent board,  the  company  could  not  make  tiie 
promoters  account  for  their  profit :  Omnium  Electric 
Palaces,  Limited  v.  Baines  (1914)  1  Ch.  332. 

Where  all  the  members  of  the  company  know  the 
facts  and  approve  of  the  transaction,  and  there  is 
to  be  no  public  issue  of  shares  such  a  course  need  not 
be  followed,  for  volenti  non  fit  injuria,  Salomon  v. 
Salomon  (1897)  A.  C.  22.  And  in  Attorney-General 
for  Canada  v.  Standard  Trust  Co.  of  New  York  (1911) 
A.  C.  498,  where  the  incorporating  Act  of  a  railway 
company  authorized  the  purchase  of  certain  assets, 
and  all  the  persons  interested  in  the  capital  of  the  com- 
pany concurred  in  the  purchase  with  the  full  know- 
ledge of  the  facts,  it  was  held  that  the  promoters  were 
entitled  to  retain  a  profit  made  by  them  on  the  sale 
of  such  assets  to  the  company,  though  there  had  been 
no  independent  board  provided. 
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Secret  Profit 

If  a  prumoter  frauduloutly  obtains  an  illioit  profit  Beets, 
on  u  sale  of  property  to  the  company  without  making  ^>-48d. 
full  disolosure  he  will  be  compelled  to  relinquish  it: 
OlHcksteim  v.  Barnes  (1900)  A.  C.  240.  Where  the 
profit  takes  the  form  of  paid-up  shares  of  the  company 
the  certificate  may  be  cancelled :  Fire  Valley  Orchards 
V.  Sly  (1913)  17  D.  L.  B.  3,  20  B.  G.  B.  23.  So  if  a 
promoter  has  purchased  property  for  the  company 
from  a  vendor  who  is  to  bo  paid  by  the  Company  when 
foriiiod,  and,  by  a  secret  arrangement  with  tiie  vendor, 
a  part  of  the  purchase  price  when  the  agreement  is 
carried  out  comes  into  the  hands  of  the  promoter, 
that  is  a  secret  profit  which  he  can  not  retain :  I{r  IIcss 
(1894)  23  S.  C.  B.  644;  Crawford  v.  Bathurst  Land  Sc., 
Co.  (1918)  42  O.  L.  B.  256,  270,  271,  reversed;  suh  worn. 
FuUerion  v.  Crawford,  50  D.  L.  B.  457.  See  also 
Fire  VaUey  Orchards  v.  Sly  (1913)  17  D.  L.  B.  3,  20 
B.  C.  B.  23;  4l€xandra  OH,  dc,  Co.  v.  Cook  (1908)  11 
O.  W.  B.  1054;  and  (1909)  13  O.  W.  B.  405;  14  O.  W. 
B.  604.  The  remedy  in  such  a  case  being  damages 
it  is  available  though  rescission  may  have  become 
impossible:  Leeds  and  Uanley  Theatres  of  Varieties 
(1902)  2  Ch.  809. 

Promoter  selling  property  acquired  while  he  is  a 
promoter. 

It  has  been  said  in  a  Canadian  case  that  if  the 
promoter  acquires  property  after  he  has  become  a 
promoter  and  resells  to  the  company  he  cannot  retain 
any  profit  made  on  such  resale,  and  that  tlie  company 
is  entitled  to  say  that  the  promoter  acquired  the 
property  as  agent  or  trustee  for  the  company  and 
disclosure  will  not  help  him.  Thus,  where  the  vendor  . 
eompany  was  actively  promoting  the  plaintiff  company 
at  the  time  when  the  former  sold  certain  assets  to  the 
latter,  the  plaintiff  company  was  held  entitled,  in 
the  absence  of  waiver  of  its  rights,  to  treat  the 
vendor  as  acquiring  the  assets  for  it  and  to  take  them 
at  cost  price   notwithstanding  disclosure:    Graham 

OXLA.— 14 
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Sects.  Island  Collieries  v.  Canadian  Development  Co.  et  al 
^3-43d.  (1913)  12  D.  L.  R.  316.  That  case  proceeded  on  the 
statement  of  the  law  in  Palmer,  10th  ed.,  Pt.  I.,  p.  118, 
11th  ed.  pp.  132,  133,  which  was  criticized  by  Sargant, 
J.,  in  Omnium  Electric  Palaces  v.  Baines  (1914)  1  Ch. 
332  at  p.  347,  where  he  said,  *' Whether  promoters  are 
in  fact  acquiring  any  assets  as  trustees  for  a  company, 
must,  in  my  judgment  be  a  question  of  fact ;  and  when, 
as  here,  the  whole  scheme  has  throughout  been  that 
they  are  to  sell  to  the  intended  company  at  a  profit 
the  assets  which  they  are  acquiring,  the  natural  infer- 
ence of  fact  is  that,  qua  those  assets,  they  are  not 
intending  to  be  trustees  for  the  company,  but  are 
intending  to  occupy  the  relationship  to  the  company  of 
vendors."  In  affirming  the  jud^ent  of  Sargant,  J., 
however,  in  the  Court  of  Appeal,  Cozens  Hardy,  L.J., 
at  p.  349,  and  Swinfen  Eady,  L.  J.,  at  p.  355,  said  that 
the  defendants  had  acquired  an  interest  in  the  asset  in 
question  before  promotion  had  commenced.  See  also. 
Phillimore,  L.  J.,  at  p.  356,  and  Leeds  &  Hanley  Thea- 
tres of  Varieties  (1902)  2  Ch.  809,  at  p.  822.  The  true 
position  appears  to  be  that  it  is  a  question  of  fact  in 
every  case  whether  the  promoter  acquired  the  pro- 
perty as  a  trustee  for  the  company  or  not. 

Property  already  acquired. 

Where  the  promoter  has  already  acquired  property 
before  the  fiduciary  relationship  between  him  and  the 
company  has  arisen  it  is  clear  he  is  not  debarred  from 
making  a  profit  on  a  resale  to  the  company  merely 
because  he  happens  to  promote  it.  In  Highway  Adver- 
tising Co.  V.  Ellis  (1904)  7  0.  L.  R.  504,  the  defendants 
acquired  a  patent  before  the  incorporation  of  the 
company  and  before  they  became  promoters  of  it. 
The  patent  was  then  sold  to  the  company  and  Moss, 
C.  J.  O.,  in  holding  tliat  the  defendants  were  entitled 
to  retain  the  consideration  they  had  received,  said 
that  it  would  have  been  immaterial  if  the  defendants 
had  acquired  their  interests  without  consideration  so 
long  as  these  had  not  been  acquired  for  the  company. 
See  also  Osier,  J. A.,  in  In  re  Hess  (1891)  21  A.  E.  66 
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and  67,  titid  l{uethrl  Miniug  Co.  v.  Thorpe  ( HM)7)  9  O.      Seeti. 
W.  H.  m2,  which  wa<  a  case  of  a  director.  4S-4So. 

If  a  promoter  uc<]uir(»K  property  with  the  intention 
of  reaeUiug  it  to  a  ooinpuuy  promoted  by  him  he 
should  provide  the  eompuny  with  au  independent 
board,  and  if  he  fails  to  do  so  the  contract  may  be 
rescinded  provided  the  partieH  cun  be  rebtored  to 
their  original  positions:  In  re  IIcss  (1894)  23  S.  C.  K. 
C44  at  p.  6(i7.  Absence  of  disclosure,  also,  will  enable 
the  company  to  rescind.  Rescission,  however,  hav- 
ing become  impossible,  which  will  frequently  be  the 
ease,  the  company  may  l)e  left  without  a  remedy,  unless 
fraud  or  misrepresentation  on  the  part  of  the  promoter 
can  he  proved.  Where  a  promoter  was  one  of  the 
members  of  a  syndicate  who  purchased  property  and 
then  formed  a  company  to  acquire  it,  and  being  a 
director  of  the  company  voted  for  the  purchase  of 
the  property  without  disclosing  his  interest,  Wright 
J.,  in  Re  Lady  Forrest  A  Co.,  Ltd.  (1901)  1  Ch.  582, 
held  that,  in  the  abs(»nce  of  fraud  or  misrepresenta- 
tion, while  the  company  might  have  rescinded,  it  could 
not  demand  repayment  of  the  profit.  It  was  further 
held  that  the  prosptHjtus  stating  that  the  directors  of 
the  syndicate  were  directors  of  the  company  was  a 
dischisure  that  some  profit  was  being  made.  In  this 
case  Gluckstein  v.  Barnes  (19()0)  A.  C.  240,  was  distin- 
guished on  the  ground  that  there  had  been  promotion 
from  the  outset  and  Uiat  the  element  of  fraud  had  been 
present  which  was  wanting  here.  When,  on  the  other 
hand,  the  prosp«»ctu8  prepared  with  the  privity  of  the 
vendor-promoters  did  not  disclose  the  fact  that  they 
were  the  real  vendors  of  property  sold  by  them  at  a 
profit  through  the  medium  of  a  trustee,  the  promoters 
were  held  liable  in  damagt>s  to  the  c^)mpany:  Leeds 
d:  llanleif  Theatres  of  Varieties  (1902)  2  Ch.  8()<)  (0. 
A.).  The  measure  of  damages  is  the  differe)ice 
between  the  true  value  of  the  property  and  the  selling 
price  to  the  company,  ibid.  Vaughan  Williams.  L.J., 
at  p.  826,  considered  that  the  promoters  were  entitled 
to  have  the  promotion  expenses  deducted  in  their 
favor. 
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Sects.  As  to  the  liability  of  promoters  of  a  company  (who 

43-43D.  are  also  directors)  to  refund  gifts  made  to  them  by  a 
vendor  out  of  his  profit  on  the  sale  of  assets  to  the  com- 
pany, see  Crawford  y.  Bathurst  Land,  dc,  Co.  (1916) 
^7  0.  L.  R.  611;  (1918)  42  0.  L.  R.  256;  (1920)  50  D.  L. 
R.  457. 

Preliminary  expenses  and  services  performed  before 
incorporation. 

By  preliminary  expenses  are  meant  those  connected 
with  the  formation  and  organization  of  the  com- 
pany, such  as  the  fee  paid  to  the  department  of  the 
Secretary  of  State  on  the  issuance  of  the  letters 
patent,  the  costs  in  connection  with  the  preparation 
of  tlie  petition  for  incorporation,  the  holding  of  organ- 
ization meetings,  the  drawing  of  preliminary  agree- 
ments, the  preparation  of  the  prospectus,  the  printing 
of  share  certificates,  and  the  purchase  and  entering 
up  of  the  books  required  to  be  kept  by  the  company. 
Many  of  these  items  of  expense  will,  and  some  of  them 
must,  be  incurred  before  the  company  which  benefits 
thereby  comes  into  existence.  The  promoters  or  other 
persons  who  make  disbursements  or  incur  liabilities 
for  a  company  to  be  formed  must  either  intend  to  be 
personally  responsible,  or  else,  if  they  expect  the 
company  to  reimburse  them,  it  amounts  to  very  much 
the  same  thing;  they  are  attempting  to  contract  as. 
agents  for  a  non-existing  principal  and  the  company 
when  it  comes  into  existence  is  not  bound  to  reim- 
burse them  or  assume  any  of  their  liabilities :  English 
'  and  Colonial  Produce  (1906)  2  Ch.  435;  Rotherham 
Alum  Co.  (1884)  25  Ch.  D.  103.  It  is  usual  to  insert 
among  the  company's  powers  a  clause  to  the  effect 
that  it  may  pay  preliminary  expenses,  and  while  there 
is  nothing  to  prevent  the  company  from  doing  so,  the 
existence  of  such  a  power  without  more  will  not  enable 
a  promoter  to  claim  repayment  of  his  outlay :  Empress 
Engineering  Co.  (1881)  16  Ch.  D.  125.  The  promoter 
must  prove  a  new,  express  contract  by  the  company 
after  formation  to  reimburse  him :  English  and  Colon- 
ial Produce  Co.  (1906)  2  Ch.  435,  or  some  facts  must 
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exist  from  which  the  Court  can  infer  Huch  an  agree-      Seen, 
ment:  Van  Hummell  v.  International  Guarantee  Com-    4M8u. 
pany  (11)13)  10  D.  L.  B.  306. 

The  principle  applies  to  incorporation  fees  paid  to 
the  department  as  well  as  to  other  expenses:  Clinton's 
Claim  (1008)  2  Ch.  515.  Where  a  company  is  incor- 
porated by  private  Act,  it  is  not  liable  for  the  exiwnses 
of  procuring  incorporation  in  the  absence  of  agree- 
ment or  a  provision  in  the  Act  that  the  Company  shall 
be  liable:  Crown  Mutual  ilail  Insurance  Co.  (1908) 
18  Man.  L.  H.  51.  This  case  is  also  important  as 
regards  the  position  of  solicitors,  since  it  was  held 
that  these  have  no  equitable  claim  against  the  com- 
pany for  the  costs  of  procuring  the  passing  of  the 
Act  However,  the  company  having  already  made  a 
pa>Tiient  to  its  solicitors  on  account  of  costs  they  were 
permitted  to  appropriate  such  payment  to  pre-incor- 
poration  costs.  Even  if  the  Act  should  contain  the 
usual  provision  for  payment  of  preliminary  expenses 
solicitors  retained  by  a  promoter  would  have  no  direct 
claim  against  the  company  for  such  services:  per 
Mathers,  J.,  ibid.,  at  p.  53,  citing  Wyatt  v.  Metropolitan 
Board  of  Works  (1861)  11  C.  B.'  N.  S.  744,  and  Re 
Skegness  (1889)  41  Ch.  D.  215.  Similarly  where  a 
promoter  has  performed  services  before  incorporation 
be  is  not  entitled  to  be  indemnified  in  the  absence  of  a 
new  agreement:  Van  Hummell  v.  International  Guar- 
antee Company  (1913)  10  D.  L.  B.  306. 

A  promoter  cannot  sue  a  co-promoter  for  remunera- 
tion for  such  services  in  the  absence  of  express  agree- 
ment, ibid.  See  also  Holmes  v.  Higgins  (1822)  1  B.  & 
C.  74,  and  Patterson  v.  Brou^  (1905)  6  O.  W.  B.  204. 
Somewhat  similar  in  principle  is  the  case  of  McNeil  v. 
Fultz  ( 1907)  38  S.  C.  B.  198.  There  the  plaintiffs  were 
transferring  mining  properties  to  the  defendant,  a 
promoter,  who  was  to  give  them  a  proportionate  share 
of  the  bonds  and  shares  to  be  obtained  by  him  on  the 
flotation  of  a  company  being  formed  to  consolidate 
these  with  other  properties.  The  promoter,  to  enable 
him  to  carry  one  of  the  properties  affected  by  the  con- 
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Sects,  sdlidation,  was  forced  to  borrow  money  from  a  third 
43-43D.  person,  and,  in  order  to  obtain  the  loan  was  obliged 
to  hand  over  to  the  lender  a  portion  of  the  securities  of 
the  new  company  which  he  obtained  in  consideration  of 
the  transfer  to  it  of  the  various  properties.  The  pro- 
moter, accordingly,  made  a  rateable  deduction,  which 
he  did  not  declare,  from  the  amount  of  the  bonds  he 
was  to  deliver  to  the  plaintiffs.  It  was  held  that  this 
deduction,  in  the  absence  of  the  plaintiff's  consent,  was 
not  permissible  either  by  way  of  salvage  or  to  in- 
demnify" the  promoter  for  expenses  necessarily  incur- 
red in  the  preservation  of  the  properties. 

Personal  liability  of  promoters. 

A  company  being  non-existent  until  it  is  incorpor- 
ated can  not  ratify  what  its  promoters  have  purported 
to  do  on  its  behalf  before  that  time.  It  may,  of  course, 
subsequently  by  a  new  contract  assume  a  contract  made 
by  a  promoter,  but  a  resolution  merely  purporting  to 
adopt  or  ratify  what  has  been  done  is  insufficient  to 
bind  the  company:  Lindley,  6th  ed.,  p.  232,  and  see 
Duquesne  v.  La  Compagnie  Generale  des  Boissons 
Canadiennes  (1907)  Q.  R.  31  S.  C.  409,  Even  though 
parties  subsequently  carry  out  some  of  the  terms  of 
the  contract  in  the  supposition  that  it  is  binding  on  the 
company  the  rule  that  the  company  must  expressly 
assume  the  contract  still  applies:  Coitv.Doivling  (1898- 
1901)  4  Terr.  L.  R.  464,  following  Re  Northimiber- 
land  Avenue  Hotel  (1886)  33  Ch.  D.  16.  Consequently, 
persons  who  contract  obligations  on  behalf  of  a  pro- 
posed company  do  so  at  their  own  peril,  for  if  the  com- 
pany, after  incorporation,  chooses  to  repudiate  the 
obligation,  they  will  be  personally  liable:  Irwin  v. 
Lessard  (1889)  17  R.  L.  589;  and  though  the  form  of 
the  transaction  be  the  giving  of  security  for  an  advance 
to  a  projected  company  the  promoter  is  primarily 
liable,  for  the  company  not  being  in  existence  cannot  be 
the  principal  debtor:  Clergue  v.  Humphrey  (1901)  31 
S.  C.  R.  966. 

The  liability  proceeds  upon  the  ordinary  principles 
of  the  law  of  contract.  As  a  general  rule  the  same  prin- 
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fiplo  applieM  to  tlio  right  of  tlie  company  to  claim  the  Seeti. 
lM»n«'fit  of  till'  acts  of  proinotorH — uiiIchk  tMitli  are  iKiuiid  4S-43i». 
neither  is  Iniund  fornm  Uie  general  rule.  Hut  sometiraos 
the  express  proviHionn  of  a  statute  may  enable  the  com- 
pany to  assert  rights  over  property  accjuirod  or  to  claim 
the  benefit  of  contracts  made  prior  to  ineor|)(>ratioii. 
Tromoters  may  not  be  allowed  to  hold  for  their  own 
benefit  property  acquired  by  them  on  behalf  of  the 
company  which  they  were  engaged  in  organizing:  Sea 
Coaift  It,  H.  V.  Wood,  65  N.  J.  Eci-  530.  Also  the  terms 
of  the  Act  may  be  such  that  upon  incorporation  the 
legal  title  to  property  theretofore  acquired  for  the 
proposed  corporation  is  ip.so  facto  transferred  to  it. 
Huteven  in  such  cases  it  is  wise  to  e\ndence  the  transfer 
by  a  conveyance. 

Where  individuals  intend  to  form  a  company  but 
owing  to  non-compliance  with  the  statute  no  company 
is  created,  but  business  is  carried  on  and  liabilities  are 
incurred,  they  may  find  tliat  they  are  in  a  sense  part- 
ners and  personally  responsible  to  the  creditors.  See 
Seiffert  v.  Irving  (1888)  15  0.  B.  173.  The  distinction 
between  the  liability  of  such  i)ersons  and  that  of  ordin- 
ary partners  is  thus  stated  by  Bovd,  C,  in  Sandusky 
Coal  Co.  v.  Walker  (1896)  27  6.  R.*677,  at  p.  681,  *'The 
whole  body  of  proposed  corporators  are  not  necessarily 
liable  as  partners  in  the  case  of  the  prosecution  of 
business  prior  to  incorporation,  for  the  whole  concern 
is  not  a  partnership  in  that  sense;  but  it  is  a  quasi- 
partnership  in  this  sense,  tliat  all  those  who  take  a 
practical  part  in  the  prosecution  of  the  business  or  who 
sanction  or  ratify  the  conduct  of  affairs  l)ecome  liable 
as  partners.  The  extent  or  proportion  of  liability  be- 
tween themselves  depends  upon  the  number  of  shares 
held  by  each;  on  this  footing  the  profit  and  losses  would 
l>e  proportioned  among  them.  The  practical  differ- 
ence as  to  evidence  is  that  in  the  case  of  partners  all 
would  Ik*  liable  without  notice  of  the  obligation  in- 
curred; in  the  other  case  some  evidence  must  l)e  given 
to  show  knowledge  or  notice  and  assent  on  the  part  of 
each  person  to  be  charged." 
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Sects.  A  mere  agreement  to  take  stock  in  an  intended  com- 

43-43d.  pany  which  proves  abortive  will  not  constitute  the 
subscriber  a  partner  in  the  undertaking:  Sylvester  v. 
McQuaig  (1878)  28  U.  C.  C.  P.  443.  It  has  been  held  in 
the  Province  of  Quebec  that  signing  the  petition  for 
incorporation  renders  provisional  directors  liable 
jointly  and  severally  for  the  fees  of  the  solicitor  em- 
ployed by  the  promoter  to  procure  the  incorporation 
of  the  company  and  before  the  company  has  in  fact 
been  incorporated:  Anger  v.  Corneillier  (1891)  R.  J. 
Q.  B.  293  sed  queer e.  See  also  on  the  liability  of  cor- 
porators of  a  nominal  corporation  which  has  no  legal 
status:  Gildersleeve  v.  Balfour  (1893)  15  P.  R.  293. 

There  is  no  personal  liability  when  tiie  contract  is  a 
provisional  one  only,  to  take  effect  upon  the  incorpora- 
tion of  the  company.  As  to  the  liability  of  persons  who 
contract,  not  personally  but  as  trustees  for  a  company 
to  be  incorporated :  see  T.  W.  Hand  Fireworks  Co.  v. 
BaiUe  (1913)  43  Que.  S.  C.  325. 

Promoters  are  not  partners  nor  agents  for  one  another. 

As  a  general  rule  promoters  are  not  partners, 
although  they  may  become  liable  as  partners  for  the 
acts  of  their  co-promoters  ratified  by  them :  Sandusky 
Coal  Co.  V.  Walker,  supra. 

Nevertheless  it  may  often  happen  that  the  arrange- 
ment between  the  promoters,  and  their  sanctioning  and' 
taking  the  benefit  of  contracts  made  on  their  behalf  by 
certain  of  their  number,  or  by  persons  acting  in  their 
interests,  will  render  them  all  liable  upon  such  con- 
tracts. Some  of  their  number  may  be  given  or  allowed 
to  take  upon  themselves  an  authority  to  bind  the 
others. 

And  persons  who  are  promoters  may  at  the  same 
time  become  so  associated  by  agreement  that  they  are 
actually  partners,  when  they  will  be  liable  for  each 
others'  acts  as  such:  Howard  v.  Dingman  (1907)  10  0. 
W.  B.  127.  See  also  Moore  v.  Ontario  Ins.  Associa- 
tion (1888)  16  0.  R.  269;  Nelles  v.  Ontario  Ins.  Ass. 
(1889)  17  0.  R.  129;  Hamilton  S  Co.  v.  Townsend 
(1886)  13  A.  R.  534.     It  must  be  a  question  of  fact  in 
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every  ease.  Promotoni  are  not,  aa  snob,  agenta  for  Sects. 
•Mh  other:  WUson  v.  Hotchkiaa  (1901)  2  O.  L.  B.  201,  «>^o^ 
affirmed  sub  nom:  T,  MUburn  v.  Wilson  (1901)  31  8. 
C.  R.  481.  See  also  Hung  Man  v.  EUis  (1895)  3  B.  C. 
R.  486;  but  whore  promoters  have  been  authorized  to 
act  as  agents  for  their  co-promoters,  the  latter  will  Imj 
liuble  for  tlie  acts  of  the  former  according  to  the 
ordinary  principles  of  the  law  of  agency:  Wilson  v. 
Ilotchkiss,  supra.  The  company  itself  is  not  responsible 
for  acts  of  the  agents  of  promoters  before  its  incor- 
poration in  the  absence  of  express  adoption  thereof: 
Oourlie  V.  Chandler  (1906-7)  41  N.  S.  R.  341. 

Enforcement  of  collateral  agreement  by  the  company. 

A  buyer  of  shares  from  a  promoter  may  have  an 
interest  in  compellinj?  the  promoter  to  carry  out  his 
obligations  to  tlie  company.  Where  a  promoter  sold  a 
portion  of  shares  to  the  defendant  and  the  latter  main- 
tained that  he  had  stipulated  that  his  vendor  should 
ajiply  the  purchase  price  towards  payment  of  certain 
liabilities  of  the  company  in  relation  to  its  assets  and 
the  promoter  sued  the  purchaser  for  payment  of  the 
purchase  price  the  Supreme  Court  of  Alberta  en  banc 
stayed  execution  to  enable  the  purchaser  to  enforce 
this  term  of  the  contract:  Lazier  v.  McCullough 
(1912-3)  6  Alta.  L.  R.  503. 

For  a  more  extended  and  very  clear  discussion  of 
the  general  law  of  Promoters  in  all  its  different  aK|>ects 
the  reader  is  referred  to  Machen  on  Corporations, 
Vol.  1,  sections  307  to  415. 

Holding  Stock  of  Other  Companies. 

44.  The  company  shall  not  under  any  circumstances  use  any  ConditiaBa 
of  its  funds  in  the  purchase  of  stock  in  any  other  corporation.  <»  «^id> 
unless  nor  until  the  directors  have  been  expressly  authorized  ^j^^r- 
by  a  by-law  passed  by  them  for  the  purpose  and  sanctioned  by  a  diawatodc 
vote  of  not  less  than  two-thirds  in  value  of  the  capital  stock  **'®**^ 
represented  at  a  general  meeting  of  the  company  duly  called  for  ^''^^^ 
considering  the  subject  of  the  by-law :     Provided  thst  if  the  Pnvlao. 
letters  patent  authorise  such  purchase  it  shall  not  be  necessary 
to  pass  such  by-law.    S  E.  VIL,  c.  15,  s.  35. 
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Sect.  44. 

Common 
law  rule. 


Effect  of 
section. 


At  common  law  a  corporation  may  not  purchase  or 
otherwise  deal  in  the  shares  of  other  corporations  with- 
out power  so  to  do  either  express  or  to  be  implied  from 
the  nature  of  its  business  or  objects.  Brice,  3rd  ed.,  p. 
132.  But  the  power  will  be  readily  implied.  See  Royal 
Bank  of  India's  Case  (1869)  L.  R.  4  Ch.  252;  Ex  parte 
Contract  Corporation  (1868)  L.  R.  3  Ch.  105;  Joint 
Stock  Discount  Co.  v.  Brown  (1869)  L.  E.  8  Eq.  381. 

With  regard  to  semi-public  corporations  it  is  well 
settled  that  they  cannot,  without  express  statutory 
authority,  purchase,  take  or  deal  in  the  shares  of  other 
companies:  Great  Eastern  R.  Co.  v.  Turner  (1872)  L. 
R.  8  Ch.  149 ;  Great  Western  R.  Co.  v.  Metropolitan  R. 
Co.  (1863)  32  L.  J.  Ch.  382. 

But  apparently  a  company  may  accept  shares 
owned  by  a  person  indebted  to  it  as  a  compromise  for  a 
debt  if  not  taken  with  the  intention  of  retaining  them  as 
an  investment:  Re  Lands  Allotment  Co.  (1894)  1  Ch. 
616.  See  Canada  Life  Ins.  Co.  v.  Peel  Manufacturing 
Co.  (1874)  26  Gr.  487. 

It  is  submitted  that  the  section  does  not  confer  any 
additional  power  on  a  company  to  purchase  shares  be- 
yond the  powers  which  may  be  implied  by  law  or  con- 
ferred by  the  Act. 

The  Act  itself  does  not  in  express  terms  confer  on 
companies  incorporated  under  it  the  power  to  use  their 
funds  in  the  purchase  of  shares  of  other  companies. 
Accordingly,  the  power  is  to  be  sought  for  in  the  ex- 
press words  of  the  letters  patent  or  as  ancillary  to  the 
powers  thereby  conferred  and  it  is  the  usual  practice 
to  embody  in  the  letters  patent  themselves  the  powder  to 
acquire  shares  of  other  companies. 

An  instructive  case  on  the  question  of  the  power  of 
a  company  to  invest  in  the  shares  of  other  companies 
is  Re  Atlas  Loan  Company,  Elgin  Loan  Co.'s  Claim 
(1905)  9  0.L.  R.  250. 

The  facts  of  this  case  were  as  follows : — The  Elgin 
Loan  Company  had  a  large  savings  account  with  the 
Atlas  Loan  Company  and  in  order  to  enable  the  Atlas 
Loan  Company   (which  was  authorized  to  invest  in 
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shares  which  the  Elgiu  Loan  Company  could  not  do)  to   Beet.  44. 
poroIiuBo  a  number  of  shares  of  a  coal  company,  it  wbh 

lU^t'd  that  tho  Kl^in  Loan  Company  Hhouhl  lend 
AthiH  Loan  Company  $55,000,  the  amount  required 
to  parchase  such  shares  on  the  security  of  a  debenture 
«»f  the  A  this  Loan  Company  for  that  amount.  The 
KlfCin  Ijonn  Company  was  to  I)e  permitted  to  call  in 
the  loan  whenever  it  saw  fit  and  was  also  to  hold  the 
shares  purchased  as  collateral  security  and  was  to  be 
paid  five  i)or  cent,  interest  on  the  money  advanced,  or 
at  its  option  take  the  dividends  on  the  shares,  and  was 
to  receive  one-half  the  difference  between  the  purchase 
price  and  the  selling  price  when  tlie  nliaros  were  sold. 

It  was  held  by  Meredith,  C.J.,  that  the  transaction 
was  a  60 Ma  fide  one,  not  merely  a  device  to  enable  the 
Elg^n  Loan  Company  to  invest  in  shares  and  the  Elgin 
Loan  Company  accordingly  was  held  to  be  entitled  on 
the  winding  up  of  the  Atlas  Loan  Company  to  rank  as 
a  creditor. 

Section  44  merely  imposes  a  restriction  on  the  exer-  R«strietion. 
cise  of  the  power  in  the  case  of  companies  which 
possess  it,  t.e.,  they  may  not  use  their  funds  in  the  pur- 
chase of  shares  of  other  companies  without  complying 
with  the  requirement  of  the  section.  It  would  appear 
that  if  shares  have  been  acquired  without  the  use  of 
the  company's  funds  for  that  purpose,  the  holding  of 
such  shares  would  be  legal:  Victoria  Montreal  Fire 
Insurance  Co.  v.  Strome  (1905)  15  Man.  L.  R.  (>45  (per 
Dubuc,  C.J.)  a  case  decided  on  the  corresponding  pro- 
visions of  the  Manitoba  Companies  Act,  R.  S.  M.  (1902) 
c.  30,  s.  68.  Perdue,  J.,  however,  tliought  that  it  was 
incumbent  on  the  plaintiffs  to  show  that  the  provisions 
of  the  Companies  Act  had  been  complied  with  when 
seeking  to  make  the  company  liable  for  calls  upon 
shares  alleged  to  have  been  purchased  or  subscrilwd 
for  by  it. 

On  the  main  question  this  case  is  not  altogether 
satisfactory,  Dubuc,  C.J.,  holding  that  the  objection 
that  there  was  no  evidence  that  a  by-law  was  passed 
not  having  been  raised  at  the  trial  could  not  lie  given 
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Sect.  44,  effect  to  on  the  appeal.  Perdue,  J.,  dissenting,  held  the 
opposite ;  the  Court  being  divided  the  appeal  was  dis- 
missed. 

See  also  Foley  v.  Barber  (1909-10)  1  0:  W.  N.  40. 

If  a  company  has  not  power  to  purchase  shares  in 
another  company  it  will  be  liable  to  repay  money  ob- 
tained through  a  representation  by  its  agent  that  it  has 
such  power:  Whaley  v.  O'Grady  (1912)  4  D.  L.  E.  485. 

No  by-law  is  necessary  if  provisions  are  inserted 
in  the  letters  patent  authorizing  the  purchase ;  and  it 
is  the  usual  practice  to  ask  for  such  a  clause  in  this 
application  for  incorporation. 


Stock  to  be 

personal 

estate. 


Capital  Stock. 

45.  The  stock  of  the  company  shall  be  personal  estate,  and 
shall  be  transferable,  in  such  manner  and  subject  to  all  such 
conditions  and  restrictions  as  are  prescribed  by  this  Part  or  by 
the  letters  patent  or  by  the  by-laws  of  the  company.  2  E.  VII., 
c.  15,  s.  36. 

See  the  notes  to  s.  64, 


Allotment  4^«  III  SO  far  as  the  stock  of  the  company  or  any  increased 

of  stock.  amount  thereof  is  not  allotted  by  the  letters  patent  or  the  sup- 
plementary letters  patent  and  when  no  other  definite  provision 
is  made  by  such  letters  patent  or  supplementary  letters  patent 
such  stock  shall  be  allotted  at  such  times  and  in  such  manner  as 
the  directors  by  by-law  shall  prescribe.    2  E.  VII.,  c.  15,  s.  37. 

General  note  on  shares  and  their  nature. 
Acquisition  of  shares. 

How  one  may  become  a  shareholder. 

Subscription  for  shares  before  incorporation. 

Repudiation   of   subscription   by   subscribers   to 
meniorandum. 

Contract  to  take  shares. 

Application. 

(a)  Verbal  application. 

(b)  Application  in  writing. 

(c)  Application  under  seal. 
Allotment. 

Mode  of  allotment. 

Notice  of  allotment  and  withdrawal  of  application. 
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Repudiation  of  lubscription  after  allotment.  leel.  4t. 


Defences:— 

(1)  Fraud  or  misrepresentation. 

(2)  Conditional  subscription. 

(3)  Company  other  than  the  one  in  which 
shares  were  applied  for. 

(4)  No  shares  created  which  can  properly 
be  allotted. 

(5)  Total  failure  of  consideration. 

(6)  Infancy, 

General  note  on  shares  and  their  nature. 

A  share  is  au  aliquot  separate  integral  part  of  the 
authorized  capital  of  a  joint  stock  company.  The 
capital  may  be  divided  into  shares  of  one,  two  or  more 
classes,  known  as  ordinary  and  preferred.  See  also  s. 
7B  as  to  shares  without  par  value. 

In  the  absence  of  any  special  provision  qualifying 
the  rights  incident  to  particular  shares,  each  share  is 
in  point  of  law  of  the  same  character  and  possessed  of 
the  same  attributes,  and  therefore  entitles  its  holder 
in  all  respects  to  the  same  rights  as  arc  possessed  by 
the  holders  of  other  shares.  See  Oakbank  Oil  Co.  v. 
Crum  (1883)  8  App.  Cas.  65;  Birch  v.  Cropper  (1889) 
14  App.  Cas.  525. 

For  example :  A.  is  the  holder  of  100  shares  of  stock, 
each  of  the  par  value  of  $1(X),  on  which  he  has  paid  $10 
per  share,  making  his  holding  of  stock  $10,0(X),  while 
his  net  cash  investment  is  $1,000.  B.  is  a  holder  in  the 
same  company  of  10  shares  of  the  par  value  of  $100 
each,  fully  paid  up,  making  his  holding  of  stock  $1,000, 
while  his  total  cash  investment  is  also  $1,000.  In  the 
absence  of  any  special  provisions  in  the  by-laws  dealing 
with  such  set  of  circumstances,  if  the  company  declares 
a  dividend  of  5  per  cent.,  A.  will  receive  a  dividend  of 
$500  and  B.  will  receive  a  dividend  of  $50,  though  their 
cash  investment  is  the  same. 

Shares  are  not  goods,  wares  or  merchandise,  within 
the  seventeenth  section  of  the  English  Statute  of 
Frauds:  Watson  v.  Spratley  (1854)  10  Kxch.  222;  Colt 
V.  NeUerviUe  (1725)  2  P.  Wms.  304.  But  see  Evans  v. 
Davies  (1893)  2  Ch.  216. 
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Sect.  46.  They  are  rather  in  the  nature  of  choses  in  action, 

per  Sir  Charles  Fitzpatrick,  C.J.,  in  Roche  v.  Johnson 
(1916)  52?  S.  C.  R.  18,  at  p.  23.  Nor  were  they  goods 
and  chattels  within  the  meaning  of  the  Ontario  Execu- 
tion Act,  R.  S.  0.  (1887)  c.  64,  s.  16,  but  the  statute 
has  since  been  amended  to  expressly  include  them,  and 
see  now  R.  S.  0.  (1914)  c.  80,  ss.  12  ff. 

It  is  usually  provided  by  the  Execution  Acts  of  the 
.various  Provinces  of  Canada  that  shares  may  be  taken 
in  execution  under  a  writ  Fi.  Fa.  goods,  and  the  method 
of  so  doing  is  there  prescribed. 

Acquisition  of  shares. 

Section  46  forms  a  very  fragmentary  portion  of  the 
law  relating  to  the  acquisition  of  shares,  the  subject 
dividing  itself  into 

(1)  Application. 

(2)  Allotment. 

(3)  Acceptance  by  notice  of  allotment. 

Section  23  of  the  Imperial  Act,  1862,  25  and  26  Vict, 
c.  89,  provides  tliat  not  only  subscribers  to  the  memor- 
andum of  association  but  every  other  person  who  has 
agreed  to  become  a  member  of  the  company,  and  whose 
name  is  entered  on  the  register  of  members,  shall  be 
deemed  to  be  a  member  of  the  company,  but  no  similar 
provision  is  contained  in  The  Dominion  Act ;  conse- 
quently it  is  necessary,  in  so  far  as  the  English  deci- 
sions on  shareholders  turn  upon  the  particular  word- 
ing of  s.  23,  to  apply  them  with  great  caution  to  cases 
arising  in  our  courts. 

How  one  may  become  a  shareholder. 

A  binding  contract  to  take  shares  is  entered  into  by 
an  offer  in  that  behalf  being  made,  such  offer  being 
accepted,  and  such  acceptance  being  communicated  to 
the  applicant  or  his  agent.  Acceptance  includes  both 
allotment  and  notice  of  allotment,  neither  of  these  two 
mthout  the  other  constituting  an  acceptance. 

Under  the  Dominion  Act  a  person  may  become  a 
shareholder  in  anv  one  of  the  following  ways : — 
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(1)  By  subBcribing  to  tho  mcniorundum  of  agree-    8tet4i. 
ment  prior  to  incorporation  of  the  company. 

(2)  After  incorporation  by  agreeing  with  the  com- 
pany to  take  shares. 

(3)  By  taking?  a  transfer  of  shares. 

(4)  By  becoming  the  {lerHonal  representative  of  a 
deceased  shareholder. 

(5)  Possibly,  by  allowing  his  name  to  Ik*  on  th»» 
register  of  sliareholders  or  otherwise  holding  himself 
ont  or  allowing  himself  to  be  held  out  as  a  shareholder. 

In  considering  how  one  may  become  a  shareholder 
;iim1  the  rights  and  obligations  of  shareholders,  regard 
must  be  had  not  oidy  to  s.  4(5,  but  also  to  the  interpreta- 
tion of  the  term  shareholder,  which  is  defined  in  s.  3(d) 
as  "every  subscrilier  to  or  holder  of  stock  in  the  com- 
pany and  includes  the  personal  representatives  of  the 
shareholder.'* 

A  man  may  be  none  the  less  a  shareholder  because 
he  has  not  paid  for  shares  pending  the  ascertiiining  of 
their  value:  lie  Grumm  Motor,  d^c,  Co.  and  Bemiett  , 
(1915-6)  35  O.  L.  R.  224;  and  see  this  case  further  for 
the  distinction  between  an  intending  shareholder  and  a 
shareholder  tw  praesenti. 

Subscription  for  shares  before  incorporation  of  com- 
pany. 

Every  one  who,  before  the  issue  of  the  charter,  sub- 
scrilK»s  to  the  memorandum  of  agreement,  becomes 
forthwith,  upon  the  incorporation  of  the  company,  by 
virtue  of  s.  5  of  the  Act,  a  shareholder  ipso  facto  hold- 
ing the  number  of  shares  for  which  he  has  subscribed. 
This  is  the  case  even  though  he  has  not  signed  the  peti- 
tion for  incorporation  and  though  his  name  does  n«)t 
api)ear  in  the  charter:  Modern  Bedstead  v.  Tobin  , 
(1908)  12  O.  W.  B.  22. 

The  letters  patent  in  the  case  of  a  Dominion  com 
pany  create  and  constitute  the  petitioners  **  and  any 
others  who  have  become  subscribers  to  the  memoran- 
dum of  agreement,"  a  body  corporate :  Hmiltbee's  Casr 
(1889)  16  A.  R.  508;  Tilsonhurg  v.  Goderich  (1885)  8  O. 
R.  565. 
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Sect.  46.  The  memorandum  of  agreement,  the  signature  of 
which  makes  the  subscriber  a  shareholder  on  incor- 
poration, is  the  memorandum  which  accompanies  the 
petition  and  is  made  with  the  company  to  be  formed  as 
well  as  by  each  subscriber  with  the  other.  So  where 
the  memorandum  signed  was  not  the  one  which  accom- 
panied the  petition  the  signatory  did  not  become  a 
shareholder  by  virtue  of  the  statute:  Re  Nipissintj 
Planing  Mills,  Rankin's  Case  (1909)  18  0.  L.  R.  80; 
Canadian  Druggists  v.  Thompson  (1910)  2  0.  W.  N. 
1213,  24  0.  L.  R.  401;  see  also  Re  Port  Arthur  Wagon 
.  Co.,  Smyth's  Case  (1916)  9  0.  W.  N.  383  (1917)  12  0. 
W.  N.  59;  (1919)  57  S.  C.  R.  388;  Re  Dominion  Milling 
Co.,  Dennis's  Case  (1915)  8  0.  W.  N.  496;  Vilandre  v. 
Allie  (1915)  22  D.  L.  R.  577;  Magog  Textile  and  Paint 
Co.  V.  Price  (1887)  14  S.  C.  R.  ^64;  Steevens  v.  London 
Steel  Works  Co.,  Delano's  Case  (1888)  15  0.  R.  75. 
English  The  following  are  some  of  the  leading  cases  under 

decisions.      ^jjg  Imperial  Companies  Act  of  1862  or  similar  legisla- 
tion:— 

The  original  subscribers  to  the  memorandum  of 
agreement  are  by  the  Act  deemed  to  have  taken  the 
shares  set  opposite  their  names:  Evans's  Case  (1867) 
L.  R.  2  Ch.  427 ;  Migotti's  Case  (1867)  L.  R.  4  Eq.  238. 
In  the  case  of  such  subscribers  no  allotment  is  neces- 
sary: Re  London  and  Provincial  Co.  (1877)  5  Ch.  D. 
525,  and  they  are  bound  to  take  the  shares  from  the 
company  and  pay  for  them:  Mackley's  Case  (1875)  1 
Ch.  D.  247:  Alberta  Improvement  Co.  v.  Peverett 
(1914)  7  D.  L.  R.  314;  (1914-5)  7  W.  W.  R.  757. 

Repudiation  of  subscription  by  subscriber  to  memoran- 
dum. 

As  has  been  stated  above  upon  the  issue  of  the 
letters  patent  the  subscriber  becomes  a  shareholder 
and  no  further  act  by  the  company,  such  as  allotment,  is 
necessary:  In  re  London  Speaker  (1889)  16  A.  R.  508; 
Patterson  v.  Turner  (1902)  3  0.  L.  R.  373,  377;  Ber- 
geron V.  Jonquiere  (1913)  22  Que.  K.  B.  341;  In  re 
Haggart,  Peaker  &  Runion's  Case  (1891-2)  19  A.  R. 
582. 
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Tbo  siguing  of  tbo  menioraDdum  of  agreement  Beet.  M. 
under  seal  is  an  irrevocable  act  and  tbe  doctrine  of 
Nelson  Coke  and  Gas  Company  v.  Pellati  (1904)  4  O. 
L.  B.  481,  applies,  per  Boyd,  C,  in  Modem  Bedstead  T. 
Tobin  (1908)  12  O.  W.  B.  22.  It  bas  been  beld  tbat  an 
incorporator  is  not  entitled  to  repudiate  on  tbe  ground 
of  fraud:  Bergeron  v.  Jonquiire,  8upra\  Buff  Pressed 
Brick  Co.  V.  Ford  (1915)  8  O.  W.  N.  63.  See  also  In  re 
Metal  Constituents,  Limited  (1902)  1  Cb.  707,  and  it  is 
submitted  tbe  same  rule  applies  to  one  wbo  is  not  a 
petitioner  but  wbo  bas  signed  tbe  memorandum  of 
agreement.  In  Patterson  v.  Turner  (1902)  3  O.  L.  R. 
373,  it  was  not  proved  tbat  tbe  memorandum  of  agree- 
ment signed  by  tbe  defendant  was  tbe  one  accojppany- 
ing  tbe  ])etition,  otberwise  tbe  action  against  tbe  sub- 
scriber migbt  bave  been  successful,  per  Britten,  J.,  at 
p.  377,  altbougb  tbe  terms  of  tbe  prospectus  bad  not 
been  complied  witb.  It  was  stated  in  Modern  Bedstead 
V.  Tobin,  supra,  per  Boyd,  C,  at  p.  25,  tbat  tbe  sub- 
scriber can  not  repudiate  unless  be  can  sbow  sucb  a 
state  of  facts  as  would  justify  a  rescission  of  tbe  con- 
tract by  tbe  Court,  and  in  Bergeron  v.  Jonquiere  (1913) 
22  Que.  K.  B.  341,  it  is  suggested  at  p.  353  tbat  tbe 
sharebolder  migbt  bave  a  rigbt  of  action  to  dissolve  tbe 
relation  between  bimself  and  tbe  company. 

Contract  to  take  sbares. 

Tbe  iK'tter  opinion  appears  to  be  tbat  tbere  is  no 
difference  between  a  contract  to  take  sbares  and  any 
utluT  contract;  a  formal  agreement  is  not  necessary. 
If  in  substance  an  agreement  is  made  tbe  form  is  not 
material,  and  tbe  question  wbetber  a  person  bas  agreed 
to  become  a  sbarebolder  will  turn  upon  tbe  facts  of 
eaob  particular  case.  See  Re  ,BoU  and  Iron  Co., 
Hovenden's  Case  (1884)  10  P.  B.  434;  Halifax  Carette 
Co,  V.  Moir  (1895)  28  N.  S.  B.  45.  See  also  Halifax, 
rfc,  Co.  v.  McManus  (1894)  27  N.  S.  B.  173;  In  re 
Moore  Bros.  Co.  (1899)  1  Cb.  627.  Tbe  contract  need 
not  be  sanctioned  by  by-law:  Re  Bishop  Engraving  and 
Printing  Co,,  Ex  parte  Howard  (1887)  4  Man.  R.  429. 
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Sect.  46.  The  usual  method  by  which  such  an  agreement  is 

constituted  is  an  application  for  shares  by  the  intend- 
ing shareholder  and  allotment  by  the  directors  of  the 
company  to  him  of  the  shares  applied  for. 

Application. 

An  application  to  be  binding  must  be  made  to  the 
company,  and  no  contractual  relation  between  the  ap- 
plicant and  the  company  is  established  where,  e.g.,  the 
application  is  addressed  to  a  syndicate  holding  the 
shares  of  the  company:  Consumers'  Cordage  Co.,  Ltd. 
V.  Mols'on  (1912)  2  D.  L.  R.  451.  But  where  the  appli- 
cation read  ''We,  the  undersigned,  severally  subscribe 
for  and  agree  to  purchase  from  Edward  Slade  &  Co. ' ' 
the  shares  in  question ;  in  the  absence  of  evidence  that 
felade  had  agreed  to  take  up  tha issue  of  shares  himself 
and  sell  them  on  his  own  behalf,  it  was  held  that  the 
application  was  really  made  to  the  company  who  could 
enforce  it:  Forget  v.  Cement  Products  Co.  (1916)  28 
.  D.  L.  R.  717.  If  it  had  been  an  offer  to  buy  shares  from 
Slade  his  transferring  it  to  the  company  could  not 
enable  the  latter  to  sue,  ibid,  at  p.  722. 

The  application  may  be  made  either  in  person  or  by 
an  agent  duly  authorized,  and  where  made  through  an 
agent  the  ordinary  principles  of  the  law  of  agency 
apply:  Davidson  v.  Grange,  4  Gr.  377 ;  Chisholm's  Case 
(1885)  7  0.  R.  448.  See  also  Cote  v.  Stadacona  Insur- 
ance Co.  (1881)  6  S.  C.  R.  193;  Ramsgate  Hotel  Co.  v. 
Montefiore  (1886)  L.  R.  1  Ex.  109;  Pentelow's  Case 
(1869)  L.  R.  4  Ch.  178;  Ingersoll  and  Thamesford 
Gravel  Road  Co.  v.  McCarthy  (1858)  16  U.  C.  R.  162; 
Ottawa  Dairy  Company  y.  Sorley  (1906)  34  S.  C.  R. 
508. 

A  company  employed  local  agents  to  obtain  sub- 
scriptions for  stock  on  terms  of  a  commission  on 
shares  subscribed.  At  the  solicitation  of  one  of  these 
a'gents  C,  intending  to  subscribe  for  five  paid  up 
shares,  paid  $500  and  signed  the  subscription  book,  the 
columns  for  the  amount  of  the  subscription  and  the 
number  of  shares  being  at  the  time  left  in  blank.  The 
columns  were  afterwards,  in  C.  's  presence  but  without 
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liiK  iMMisiMit,  IUIihI  in  by  the  Agent  of  the  coiii|miiy  by  Sect.  46. 
iutiertiii^  the  words  fifty  shares,  lluviojc  discovered 
his  puNition,  C.  endeavored,  but  ineffectunlly,  to  induce 
the  company  to  relieve  him  of  tlie  hirger  liability.  The 
company  afterwards  declared  a  dividend  of  ten  per 
cent,  on  the  paid-up  capital  and  the  plaintiff  received  a 
cheque  for  $50.00  for  which  he  gave  a  reccMpt.  In  an 
action  for  calls  on  the  fifty  shares,  held,  reversing  the 
judgment  of  the  Court  below,  tluit  the  evidence  showed 
that  C.  never  entered  into  a  contract  to  take  fifty 
shares,  that  the  receipt  given  for  a  dividend  of  ten  per 
cent,  on  the  amount  actually  paid  was  not  an  admission 
of  his  liability  for  the  larger  amount,  and  that  he  there- 
fore was  not  estopped  from  showing  that  he  was  never 
in  fact  holder  of  the  fifty  shares:  Cotv  v.  Stadacona 
Insurance  Co.  (1881)  6  S.*C.  R.  193. 

A  subscription  for  shares  by  a  person  in  his  own 
name  but  really  as  a  trustee,  is  valid:  Davidson  v. 
Grange  (1854)  i  Gr.  377. 

The  application  for  shares  may  be  (a)  verbal;  (b) 
in  writing;  (c)  in  writing  under  seal. 

(a)  Verbal  application. 

Owing  to  tlie  fact  that  s.  3  (d)  of  the  Act  defines  the 
term  **  shareholder  "  as  '*  every  subscriber  to  stock  in 
the  company  **  it  has  been  argued  that  every  applica- 
tion for  shares  must  be  in  writing  subscribed  by  the 
applicant.  See  the  definition  of  subscriber  by  Osier, 
J. A.,  in  Re  London  Speaker  Printing  Co.  (1889)  16 
A.  R.  508,  at  p.  516,  as  **  a  person  who  has  put  do)\Ti  his 
name  to  a  contract,  by  which  he  binds  himself  to  con- 
tribute to  the  extent  of  the  number  of  shares  for  which 
he  puts  down  his  name.'*  See  also  on  the  point  the 
argument  for  the  appellants  in  Re  Queen  City  Refining 
Co,  ( 1885)  10  O.  R.  264.  However,  it  has  been  held  that 
a  person  may  become  a  shareholder  \nthout  signing 
any  written  agreement  to  take  shares:  Caston's  Case 
(1885)  12  A.  R.  486;  Union  Fire  Insurance  Co.  v. 
O'Cara  (1883)  4  O.  R.  359;  in  National  v.  Egleson 
(1881)  29  Gr.  406  a  bolder  of  stock  was  held  estopped 
from  setting  up  that  he  had  not  subscribed. 
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(b)  Application  in  writing. 

Sect.  46.  It  is  important  that  the  subscription  should  autho- 

'  rize  the  allotment  of  a  smaller  number  of  shares  than 
the  number  applied  for,  for  otherwise  the  allotment  of 
a  lesser  number  will  entitle  the  applicant  to  repudiate : 
Ex  parte  Roberts  (1852)  1  Drew  204;  i?e  Barber  (1852) 
15  Jur.  51.  As  to  what  amounts  to  an  application  for 
shares  see  Re  Dominion  Milling  Co.,  Dennis's  Case 
(1915)  8  0.  W.  N.  496. 

Where  preference  shares  are  subscribed  for  on 
terms  that  the  subscriber  shall  receive"  in  addition  a 
certain  number  of  common  shares,  the  company  before 
taking  action  for  the  enforcement  of  the  subscription 
need  not  do  more  than  declare  itself  ready  to  deliver 
the  common  shares  on  payment;  it  is  not  necessary 
that  the  company  should  actually  offer  the  bonus  shares 
to  the  subscriber  and  deposit  them  in  Court :  Forget  v. 
Cement  Products  Co.  (1915)  24  Que.  K.  B.  445,  affirmed 
in  Privy  Council  (1916)  28  D.  L.  R.  717. 

(c)  Application  under  seal. 

The  doctrine  of  Nelson  Coke  and  Gas  Co.  v.  Pellatt 
(1904)  4  0.  L.  R.  481,  in  which  it  was  held  that  an  ap- 
plication under  seal  can  not  be  withdrawn,  makes  the 
distinction  between  ordinary  applications  in  writing 
and  those  under  seal  important.  The  matter  is  dis- 
cussed below  under  ''withdrawal  of  application."  It 
is  accordingly  important  to  consider  what  consti- 
tutes an  application  under  seal  and  the  better  opinion 
would  appear  to  be  that  the  instrument  must  have  been 
intended  by  the  parties  to  be  under  seal  and  actually 
have  a  seal  affixed,  and  the  mere  printing  of  a  form  of 
seal  on  the  paper  opposite  the  signature  without  refer- 
ence to  the  seal  is  insufficient:  Farmers  Bank  v.  Sun- 
strum  (1909)  14  0.  W.  R.  288;  Connor  Ruddy  Co.  v. 
Robinson  Whyte  Co.  (1909)  19  0.  L.  R.  133. 

As  to  what  will  and  what  will  not  constitute  a  docu- 
ment under  seal  see  Regina  v.  St.  Paul  Garden,  14  L. 
J.  M.  C.  109.  In  Re  Sandlamds,  L.  R.  6  C.  P.  411; 
Marchant  v.  Morton  (1901)  2  K.  B.  832 ;  Nagley.  Kilts, 
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Tay.  R.  269;  Clemeni  v.  Donaldson  (1853)  9  U.  G.  R.   Seet.  46. 
299;  Whittier  v.  MacLmnan  (1856)  13  U.  C.  R,  6:iH;        — 
Hamilton  v.  J^pnum  (1866)  12  Gr.  325;  Bell  v.  Black 
(1882)  1  O.  R.  125;  Thompson  v.  .S'Ai//  (1908)  12  ().  \V. 
R.  1033,  and  (1909)  13  O.  W.  R.  887. 

• 
Allotment. 

The  general  principle  to  be  applied  is  that  there 
must  be,  first,  a  subscription  or  proposal  by  the  sub- 
scriber; secondly,  an  allotment  or  acceptance  by  the 
oompany,  and  thirdly,  notice  of  such  allotment  to  the 
subscriber. 

An  unaccepted  subscription  cannot  be  enforced: 
Duclos  V.  Bilodcau  (1914)  47  Que.  S.  C.  205;  and  every 
subscription  for  shares  must  be  accepted,  if  at  all,  as 
it  is  ^xen:  Halifax  Carette  Co.  v.  Moir  (1895-6)  28  N. 
S.  R.  45.  See  also  on  acceptance  of  application :  Re 
Port  Arthur  Watfon  Co.,  Price's  Case  (1915-6)  9  O.  W. 
N.  358;  Re  Federal  Mortgage  Corporation  and  Kipp 
(1916-7)  24  B.  C.  R.  12;  Re  Bishop  Construction  Co., 
Ltd.  (1014)  15D.  L.  R.  911. 

The  meaning  of  the  tenn  **  allotment  "  is  discussed  MMainf 
in  Xicol's  Ca.te  (1884)  29  Ch.  D.  421,  where  Chitty,  J.^^^SLnt" 
at  p.  426,  said:  '^  There  is  no  difference  as  has  often 
been  pointed  out  between  a  contract  to  take  shares  and 
any  other  contract.  What  is  termed  'allotment*  is 
generally  neither  more  nor  less  than  the  acceptance  by 
the  company  of  the  offer  to  take  shares.  To  take  the 
common  case,  the  offer  is  to  take  a  certain  number  of 
shares,  or  such  a  less  number  of  shares  as  may  be 
allotted.  That  offer  is  accepted  by  the  allotment  either 
of  the  total  number  mentioned  in  the  offer  or  a  less 
number  to  Ik?  taken  by  the  person  who  made  the  offer. 
This  constitutes  a  binding  contract  to  take  that  num- 
h«T  according  to  the  offer  and  acceptance.  To  my 
mind  there  is  no  magic  whatever  in  the  term  'allot- 
ment' aa  used  in  these  ciroumstances.  It  is  said  that 
the  allotment  is  an  appropriation  of  a  specific  number 
of  shares.  It  is  an  appropriation,  not  of  specific  shares, 
but  of  a  certain  number  of  shares.    It  does  not,  how- 
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Sect.  46.  ever,  make  the  person  who  has  thus  agreed  to  take  the 
shares  a  member  from  that  moment;  all  it  does  is 
simply  this-=-it  constitutes  a  binding  contract  under 
which  the  company  is  bound  to  make  a  complete  allot- 
ment of  the  specified  number  of  shares  and  under 
which  tile  person  who  has  made  the  offer,  and  is  now 
bound  by  the  acceptance,  is  bound  to  take  that  parti- 
cular number  of  shares.  In  most  cases  the  act  of 
placing  the  person  who  has  agreed  to  become  a  mem- 
ber on  the  register  is  a  mere  matter  of  form,  and  may 
be  described  as  a  mere  ministerial  act;  but  it  appears 
to  me  that  in  point  of  law  all  that  is  done  by  the  process 
I  have  just  indicated  and  all  that  was  done  in  this  case, 
was  to  make  a  complete  and  binding  contract. ' ' 
AUotment  Allotment  is  a  necessary  element  in  the  contract  to 

necessary.     ^^-^^  shares:  Re  Zoological  Society  of  Ontario,  Cox's 
Case  (1889)  16  A.  E.  543;  Re  Bolt  &  Iron  Co.,  Hoven- 
den's  Case  (1884)  10  P.  R.  434;  see  also  Re  Dominion 
Milling  Co.,  Dennis's  Case  (1915)  8  0.  W.  N.  496;  Re 
■     Canadian  Tin  Plate  Co.,  Morton's  Case  (1906 )  12  0.  L. 
R.  594;  Robertsonville  v.  Bilodeau,  46  Que.  S.C.  5.  The 
contrary  view  was  maintained  in  Roscony  v.  Desmarais 
(1886)  2  M.  L.  R.  S.  C.  381,  and  Rogers  v.  Hersey 
(1864)  15  L.  C.  R.  141,  but  these  cases  are  not  likely  to 
be  followed  elsewhere  than  in  the  Province  of  Quebec. 
The  above  rule  is  subject  to  the  qualification  that 
conduct  may  take  the  place  of  formal  subscription  and 
allotment :  In  re  Gramm  Motor  Truck,  &c.,  Co.  (1915-6) 
35  0.  L.  R.  224,  231,  as,  e.g.,  where  a  person  allows  his 
name  to  remain  on  the  register  and  acts  as  the  owner 
of    shares.     See   also   Morrisburgh   and    Ottawa   v. 
O'Connor  (1915.)  34  0.  L.  R.  161;  Re  British  Cattle 
Supply  Co.,  McHugh's  Case  (1919)  16  0.  W.  N.  62,  206. 
And  in  Alberta  Rolling  Mills  v.  Christie  (1919)  58 
•  S.  C.  R.  208,  Anglin,  J.,  at  pp.  217,  218,  said:  ''Allot- 

ment is  no  doubt  essential  in  the  ordinary  case.  But 
the  entry  of  it  in  the  directors'  minutes  is  merely  evi- 
dentiary. The  absence  of  such  entry  and  of  a  formal 
notice  of  allotment  are  not  conclusive  against  member- 
ship.   The  evidence  which  they  would  afford  may  be 
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Mup|}Ui*d,  as  I  think  it  waA  in  tluH  case,  by  the  iKKUc  and  Sect  46. 
cU'livery  of  Hhnrc  cortificatoH  and  tlio  Hondin^  of  the  ~ 
ntttices  of  nieotinKA  followed  by  the  ^vinfi^  of  proxies. " 
As  to  the  necessity  for  allotment  to  uiake  a  share- 
holder in  a  company  re  incorporated  as  a  Dominion 
company  by  HptH'ial  Act  a  sharolioldor  in  tho  now  com- 
pany even  when  hf  has  received  dividends  from  the  new 
company,  see  Re  Dominion  Trust  Co.  and  Allen  (1917) 
37  D.  L.  R.  251. 

Mode  of  allotment. 

In  cases  concerning  allotment  arising  under  the 
Act,  duo  regard  must  bo  had  to  section  46,  which  states 
that  in  default  of  otiior  provision  in  the  letters  patent  ■ 
stock  is  to  be  allotted  *'at  such  times  and  in  such 
manner  as  the  directors  by  by-law  shall  proscribe.** 
Accordingly,  cases  decided  under  Acts  which  state 
that  shares  shall  1k»  allotted  when  and  as  the  directors 
by  by-law  or  otherunse  ordain  should  lx»  applied 
with  caution.  See  HiU's  Case  (1905)  .10  ().  L.  K. 
501,  and  Robert  v.  Eastern  Tounships  Rank  (1JH)8) 
Que.  17  K.  B.  157,  at  p.  159.  In  the  former  case  a 
8ubscril>or  was  debited  in  the  company's  stock  lodger 
with  tlio  shares  applied  for,  was  placed  on  the  list  of 
shareholders  and  having  been  drawn  on  for  the  first 
payment  of  ten  per  cent,  paid  tlio  draft.  It  was  hold 
that  these  facts  constituted  a  mode  of  allotment 
** ordained**  by  the  directors  within  the  meaning  of  the 
existing  Ontario  Companies  Abt  (1897)  B.  S.  O.  c.  191, 
8.26. 

Under  the  Dominion  Act  the  proper  method  of 
procedure  is  to  pass  a  general  by-law  providing  that 
shares  may  be  allotted  by  resolution  of  the  directors; 
or  to  make  each  allotment  by  by-law.  But  in  Re  Port 
Arthur  Wagon  Co.,  Price's  Case  (1915)  8  0.  W.  N.  480, 
(1915-6)  9  b.  W.  N.  358,  the  allotment  was  by  resolu- 
tion  and  the  contributory  was  held  to  be  Imund.  See 
also  Port  Arthur  Wagon  Co.,  Smyth's  Case  (1915-6) 
9  O.  W.  N.  383, 384,  affirmed  (1917)  12  O.  W.  N.  59.  but 
reversed  on  other  grounds  (1919)  57  S.  C.  B.  388. 
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Sect.  46. 

Proof  of 
allotment. 


Formal 
requisites. 


A  specific  allotment  is  proved  by  production  of  the 
minute  book  of  the  board  of  directors  containing  the 
minutes  of  the  meeting  at  which  the  allotment  was 
made  and  by  proving  the  posting  of  the  letter  contain- 
ing the  notice  of  allotment:  North-West  Battery  v. 
Eargraves  (1913)  23  Man.  L.  R.  923;  15  D.  L.  R.  193. 
For  the  latter  purpose  it  is  usual  and  desirable  that  the 
company's  mailing  clerk  should  make  a  declaration  of 
posting  in  the  usual  form. 

Allotment  can  also  be  shown  by  inference  and  im- 
plication as  well  as  by  express  words,  e.g.,  subsequent 
payments  made  by  the  subscriber  and  accepted  by  the 
company, it  has  been  held,  will  support  an  inference  that 
an  application  has  been  accepted  and  shares  allotted: 
Pier  son  v.  Grijstal  Ice  Co.  (1917)  2  W.  W.  R.  1175, 1253, 
affirming  (1916)  29  D.  L.  R.  569'. 

So  also  the  issue  and  delivery  of  share  certificates 
and  the  sending  of  notices  of  meetings  followed  by  the 
giving  of  proxies  may  supply  the  evidence,  which  entry 
of  allotment  in  the  minute  book  and  the  giving  of  for- 
mal notice  would  afford:  Alberta  Rolling  Mills  v. 
Christie  (1919)  58  S.  C.  R.  208,  217,  218. 

The  by-law  passed  by  the  directors  may,  of  course, 
prescribe  some  manner  of  allotment  which  puts  the  dis- 
posal of  stock  out  of  the  power  of  the  directors,  e.g., 
the  by-law  may  provide  that  the  shareholders  shall 
allot  the  stock,  and  if  such  by-law  has  been  confirmed 
by  the  shareholders  the  directors  th^eafter  have  no 
power  to  pass  a  by-law  directing  its  repeal  and  pro- 
viding for  allotment  of  shares  by  themselves.  See 
Stephenson  v.  Yokes  (1896)  27  0.  R.  69L 

As  regards  formal  requisites,  if  the  subscriber  ex- 
pressly waives  statutory  formalities  in  coniiection  with 
allotment  he  may  be  bound  by  an  irregular  and  in- 
formal allotment:  Fort  William  Commercial  Chambers 
V.  Braden  (1913)  6  0.  W.  N.  24;  (1914-5)  7  0.  W.  N. 
679 ;  and  see  Smart  v.  Bowmanville  Machine,  Sc,  Co., 
25  U.  C.  503,  at  p.  510.  Likewise  a  shareholder  may  be 
estopped  by  his  conduct  from  setting  up  the  irregu- 
larity of  an  allotment:  Union  Bank  v.  Gourlay  (1916) 
31  D.  L.  R.  565;  (1917)  37  D.  L.  R.  599. 
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It  is  not'neoGSsary  to  identify  with  denoting  nuin-    Sect.  46. 
bors  the  pnrticulnr  shares  nllott-od,  although  it  is  sound 
T -irtico  to  do  so:  National  v.  Eglcson  (1881)  29  Or. 
Under  Acts  based  on  the  Imperial  Act,  e.g.,  the 
Alberta  Act  8.  26,  such  nuniberinu:  is  compulsory. 

A  resolution  allotting  **all  shares  of  stock  sub- 
scribed for  and  transferred  to  date"  is  too  vague:  Mc- 
Curdy  V.  Oak  Tire,  dc,  Co.  (1919)  44  0.  L.  B.  571,  574. 

Tlie  duty  of  allotting  shares  is  a  matter  for  the 
board,  and  if  tlie  board  of  directors  is  incomplete,  or 
if  a  board  greater  in  number  than  that  authorized  by 
the  charter  attempts  to  act  an  allotment  by  them  is  in- 
cfTi'ctual:  Re  Nutter  Brewery  Co.  (1909)  1  0.  W.  N. 
40(1;  Twin  City  Oil  v.  Christie  (1909)  18  0.  L.  R.  324; 
lie  Carpenter,  Ltd.,  Hamilton's  Case  (1915-16)  35  0. 
L.  R.  626.  As  to  allotment  by  a  de  facto  board  see 
Traders  Trusts  v.  Goodman  (1917)  37  D.  L.  R.  31. 
Nor  can  tlie  power  be  delegated  by  the  board  to  one  of 
their  number  or  to  an  officer  of  the  company:  Re  Bolt 
and  Iron  Co.  (1884)  10  P.  R.  434;  Pahenham  Pork 
Packing  Co.,  Galloway's  Case  (1906)  12  0.  L.  R.  100; 
7'irtM  City  Oil  v.  Christie  (1909)  18  0.  L.  R.  324;  Hig- 

hnthnm's  Case  (1906)  12  O.  L.  R.  112;  see  also 
/  rher  V.  Bitrland  Carriage  Co.  (1906)  8  O.  W.  R.  579, 
where  under  the  special  circumstances  of  the  case  the 
subscriber  was  held  to  be  bound.  The  Act  contains  no 
provisions  as  to  the  appointment  of  an  executive  com- 
mittee of  the  directors  and  the  power  accordingly  is 
one  which  must  be  exercised  by  the  directors  as  a  board. 

If  there  has  been  no  allotment  in  fact  the  sending 
out  of  notices  of  calls  will  not  operate  to  bind  the  sub- 
scriber: Re  Canadian  Tin  Plate,  Morton's  Case  (1906) 
12  0.  L.  B.  594. 

An  allotment  may  be  ineffective  because  ultra  vires  ineffeedv* 
of  the  directors.  The  following  are  examples : — ^Where  """*"*•"*- 
directors  on  an  increase  of  capital  allotted  shares  to  ^M^^ 

themselves  at  par  so  as  to  alter  the  control  of  the  com-  |;||^„j,^ 
pany  the  allotment  was  declared  invalid:  Martin  v. 
Gibson  (1908)  15  O.  L.  R.  623.    The  same  result  fol- 
lowed where  directors  made  a  one-sided  allotment  of  the 
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Sect.  46.    balance  of  the  authorized  share  capital  with  a  view  to 

A^  the  control  of  the  voting  power:  Bonisteel  v.  Collis 

Leather  Co.  (1919)  45  0.  L.  R.  195 ;  Piercy  v.  S.  Mills  S 

Co.  Lim.  (1919)  88  L.  J.  Ch.  509.    See  also  Swayze  v. 

Grobb  (1915)  8  0.  W.  N.  316. 

While  it  cannot  be  said  that  in  all  cases  the  directors 
are  bound  to  offer  to  existing  shareholders  pro  rata 
any  treasury  shares  proposed  to  be  issued  it  is  the 
proper  and  safe  course  where  the  shares  are  worth 
more  than  par. 

An  allotment  which  is  part  of  a  colorable  transac- 
tion to  enable  a  company  to  issue  shares  at  a  dis- 
count is  ultra  vires:  Lindsay  v.  Imperial  Steel  and 
Wire  Co.  (1910)  21  0.  L.  R.  375.  If  the  statutory  condi- 
tions precedent  to  the  valid  creation  of  the  stock,  e.g., 
preference  shares,  have  not  been  complied  with,  then, 
there  being  no  shares  of  the  kind  specified  to-  allot,  an 
allotment  will  be  a  nullity :  Manes  Tailoring  Co.  v.  Will- 
son  (1907)  14  O.L.R.  89,  and  see  Pakenham  Pork  Pack- 
ing Co:,  Galloway's  Case  (1906)  12  0.  L.  R.  100.  There 
is  no  authority  in  the  Act  to  enable  a  company  to  issue 
half  shares,  and  in  a  case  decided  under  the  Ontario 
Act  it  was  held  that  the  holder  of  a  half  share  was  not 
liable  thereon  in  a  winding-up:  McGill  Chair  Co., 
'   Munro's  Case  (1912)  26  0.  L.  R.  254. 

Shares  It  is  illegal  to  issue  shares  at  a  discount;   and 

discount.  although  an  agreement  to  allot  shares  at  a  discount 
accepted  by  the  subscriber  does  not  create  an  enforce- 
able contract  before  the  shares  are  issued,  after  the 
shares  have  been  issued  to  the  shareholder  he  may  be 
.  guilty  of  such  acts  of  acquiescence  as  to  disentitle  him- 
self to  be  relieved  in  a  winding-up:  Re  McGill  Chair 
Co.,  Munro's  Case  (1912)  26  0.  L.  R.  254.  In  this  case 
the  acts  of  the  subscriber,  which  it  was  held  showed 
that  he  had  acted  as  a  shareholder,  were  giving  a  proxy 
in  which  he  was  described  as  holder  of  the  shares  in 
respect  of  which  he  was  sought  to  be  made  liable,  at- 
tending two  meetings  of  shareholders  and  voting  at  a 
shareholders '  meeting  at  which  it  was  resolved  that  all 
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bonas  Block  (which  included  his  shares)  should  be  "re-  Beet.  46. 
oalled  into  the  company."  See  also  In  re  James  PUkin 
d  Co.  (191G)  85  L.  J.  Ch.  318;  Bank  of  Ottawa  v.  Jones 
(1919)  46  D.  L.  B.  407,  and  cases  cited;  and,  on  Hub- 
soription  at  a  price  below  par:  Burden  v.  Stanford 
(1915)  21  D.  L.  R.  209;  48  N.  S.  B.  532. 

On  the  other  hand  a  company  is  not  bound  to  issue  At  \tm  than 
its  shares  at  a  price  above  par  because  they  are  quoted  JJjJIj*' 
at  a  preniiuni:  Harris  v.  Sumner  (1908)  5  E.  L.  B. 
161 ;  HUder  v.  Dexter  (1902)  A.  C.  474,  at  p.  480;  and  it 
18  not  illegal  for  the  company  to  give  to  a  subscriber  in 
consideration  of  his  taking  shares  an  option  to  tako  up 
at  a  future  date  further  shares  at  par:  HUder  v. 
Dexter^  supra, 

A  company  can  not  in  answer  to  an  application  for  Tr«Dsr«r 
shares,  instead  of  allotting  treasury  stock  to  the  sub-  ^^^^^^ 
scriber,  cjiuse  to  have  transferred  to  him  shares  already 
issued  to  another  person :  Fitzherbert  v.  Dominion  Bed 
Mfg.  Co.  (1915)  23  D.  L.  B.  125,  126;  and  see  Internar 
tional  Casualty  Co.  v.  Thompson  (1913)  48  S.  C.  B. 
167;  11  D.  L.  B.  634.  And  where  the  applicants  repu- 
diate such  shares  promptly  on  learning  that  they  have 
not  been  allotted  the  shares  applied  for,  they  will  not 
be  liable  as  contributories :  Western  Union  Fire  Insur- 
ance Co.  V.  Aleooander  Log  gin  and  Holmes  (1918)  39 
D.  L.  B.  632. 

If,  however,  it  is  shown  that  the  company  had 
shares  available  for  allotment,  a  tender  to  the  sub- 
8cril)er  of  shares  which  had  been  issued  to  the  presi- 
dent of  the  company  and  purported  to  have  been 
surrendered  will  not  of  itself  invalidate  the  allotment : 
Graham  Island  Collieries  v.  McLeod  (1914)  16  D.  L.  B. 
281. 

"If  a  company  does  not  issue  a  prospectus  on  or  with  sutomeot 
reference  to  its  formation  shares  may  not  be  allotted  p^J^^^L. 
until  a  statement  in  lieu  of  a  prospectus  has  been  tiled 
in  compliance  with  s.  43C  (1).     There  is  no  re(iuire- 
ment  in  the  Dominion  Act  corres|)onding  to  s.  112  of 
the  Ontario  Act  forbidding  the  allotment  of  any  shares 
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Sect.  46.  offered  to  the  public  for  subscription  unless  the  amount 
Payment  of  Payable  ou  application  has  beenj^^ijJU  Where  such  a 
deposit.  provision  exists  the  directors  when  proceeding  to  allot- 
ment should  examine  the  company's  pass  book  to  see 
whether  the  cheques  for  payment  of  the  deposit  have 
been  honored:  Brewery  Assets  Co.,  Trueman's  Case 
(1894)  3  Ch.  272. 


Allotment 
against 
p^omisso]^5r. 
note. 


Allotment 
dispensed 
with. 


Any  shareholder  is  entitled  to  bring  an  action  for 
cancellation  of  shares  in  respect  of  which  a  certificate 
for  fully  paid  shares  has  been  issued  against  a  promis- 
sory note,  but  the  cause  of  action  is  at  an  end  when  the 
note  is  paid:  0' Sullivan  v.  Donovan  (1906)  8  0.  W.  R. 
320,  reversing  (1906)  7  0.  W.  R.  78.  .  However,  in  other 
cases  it  has  been  held  or  assumed  that  shares  might  be 
allotted  on  receipt  of  a  promissory  note:  Anqlo-Am- 
erican  Lumber  Co.  v.  McLellan  (1908)  13  B.  C.  R.  318, 
(1008)  14  B.  C.  R.  93;  Standard  Bank  v.  Stephens 
(1908)  16  0.  L.  R.  115,  where  the  cases  are  collected  at 
p.  121;  Canada  Furniture  Co.  v.  Banning  (1918)  39  D. 
L.  R.  313;  Adair  v.  British  Crown  Co.  (1915)  24  D.  L. 
R.  905.  Where  a  subscriber  has  given  a  promissory 
note  and  has  received  and  kept  the  share  certificate  he 
can  not  evade  liability  on  the  note  on  the  ground  that 
it  was  obtained  on  a  representation  which  was  not  ful- 
filled. His  remedy  in  such  case  is  an  action  or  counter- 
claim for  damages  for  breach  of  warranty :  Graver 
Tank  Works  v.  Morris  (1916)  28  D.  L.  R.  696.  (Man. 
C.  A.). 

Allotment  may  under  certain  circumstances  be 
unnecessary  and  a  valid  contract  for  the  issue  of 
shares  may  be  entered  into  by  a  proposal  on  tlie  part 
of  the  company  to  issue  shares  or  sell  treasury  stock 
through  a  duly  authorized  agent,  and  acceptance  of 
this  proposal  by  the  purchaser  of  the  shares :  see  Metro- 
politan Fire  Insurance  Co.,  Wallace's  Case  (1900)  2 
Ch.  671,  where  Cozens  Hardy,  J.,  considers  the  distinc- 
tion between  an  application  for  shares  and  the  accept- 
ance of  a  prior  offer  from  the  company.  Section  46, 
however,  would  seem  to  preclude  the  possibility  of 
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Much  fiction  mill  to  require  that  cvory  Hhnro  to  Ik>  8«ct.  4€. 
\alidly  iHKuetl  must  bo  allotted  by  tlit»  iNtard  of  dirvo-  ~ 
tors.  Bnt  it  has  been  held  under  tlio  Ontario  Com- 
|ianto8  Act  that  under  certain  circumstances  formal 
allnfment  may  be  unntHjessary :  //r  (iramm  Motoi 
y  .  A  ( 11)15)  35  ().  L.  K.  224,  and  hoc  lioulet  v.  Iloudon 
(1917)  51  Que.  8.  C.  29,  He  Wittdifitfup  Act  and  Cana- 
dian Tractor,  rf<?.,  Co.  (1914-5)  7  W.  W.  R.  562;  Pineau 
V.  67.  Uurent  (1910)  25  Que.  K.  B.  210. 

In  Acadia  Loan  Corporation  v.  Wentworth  (1884- 
1907)  40  N.  8.  R.  525  where  an  application  was  made 
from  the  agent  of  the  company  to  the  defendant  to  take 
shares  and  tiie  defendant  agreed  with  the  company 
to  tiike  a  definite  number  of  shares  and  pay  calls 
tliereon,  it  was  held  that  tlie  transaction  was  complete 
and  the  defendant  became  a  shareholder,  although  no 
shares  were  formally  allotted  to  him  and  he  received 
no  notice  of  allotment.  The  company  in  question  was 
incorporated  by  private  Act  of  the  Dominion  Parlia- 
ment (1900)  0.86. 

The  above  case  followed  European  and  North 
American  liy.  Co.  v.  McLeod  (1875-76)  16  N.  B.  R.  3. 
There  tlie  authorizoil  agent  of  the  company  applied 
to  an  individual  and  requested  him  to  take  shares  in 
the  company,  and  he  assented  and  signed  a  stock  list 
for  a  definite  number  of  shares.  It  was  held  that  the 
offer  coming  from  the  company  and  bt»ing  accepted  by 
the  defendant,  a  complete  contract  was  formed  and 
nothing  more  was  needed  to  complete  the  transaction. 

In  A n(;lO' American  Lumber  Co.  v.  McLellan  (1908) 
13  B.  C.  R.  318;  (1908)  14  B.  C.  R.  93,  the  defendant 
purchased  a  definite  number  of  shares  in  the  company 
and  gave  his  note  therefor,  signing  at  the  same  time  an 
application  for  the  shares.  The  president  of  the  com- 
pany placed  the  shares  and  note  in  a  bank,  the  shares 
to  be  delivered  up  on  payment  of  the  note.  There  was 
no  formal  allotment  beyond  a  resolution  empowering 
the  president  to  dispose  of  the  shares.  Clement  and 
Ir\'ing,  JJ.,  in  holding  that  the  defendant  l>ecame 
owner  of  the  shares  on  the  signature  of  the  application 
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Sect.  46.  and  the  delivery  of  the  note,  appeared  to  treat  the 
transaction  as  a  present  purchase  of  the  stock. 

The  Court  of  Appeal  in  the  province  of  Manitoba 
held  that  an  agreement  to  take  shares  although  accom- 
panied by  a  promissory  note  in  part  payment  is  nothing 
more  than  an  application  and  is  not  binding  without 
acceptance  by  the  company  and  notification  thereof  to 
the  applicant:  Kruger  v.  Harwood  (1907)  16  Man.  L. 
R.  433.  In  that  case  Mathers,  J.,  whose  judgment  was 
affirmed  on  appeal,  said  at  p.  434,  *'  although  the 
stock  book  signed  by  him  (the  subscriber)  has  a  head- 
ing in  the  form  of  an  agreement  to  take  stock  sub- 
-  scribed  for,  I  think  it  amounts  to  nothing  more  than 
an  application  for  stock,  which  the  company  had  a 
right  to  accept  or  reject,  and  that  it  did  not  become  an 
agreement  until  accepted  by  the  company,  and  notice 
to  the  defendant  of  such  acceptance." 

Where  there  has  been  no  formal  acceptance  of 
the  application  and  no  allotment  the  parties  are  bound 
only  by  completed  acts,  e.g.  payment  of  shares  and 
receipt  of  certificates :  Re  Dominion  Milling  Co.,  Den- 
nis's Case  (1915)  8  0.  W.  N.  496.  See  also  Re 
Nagrella  Co.,  Ltd.  (1915)  8  0.  W.  N.  452,  where  there 
were  great  irregularities,  and  Liquidator  of  the  Mon- 
arch Oil  Co.  V.  Chapin  (1917)  37  D.  L.  R.  772. 

In  Western  Canada  Fire  Ins.  Co.  (Craig's  Case) 
(1914)  19  D.  L.  R.  170,  it  was  held  that  the  receipt  of 
share  certificates  following  allotment  and  their  reten- 
tion without  repudiating  their  ownership  may  estab- 
lish a  prima  facie  case  of  liability  as  a  contributory; 
and,  of  course,  if  a  person  does  acts  which  amount 
to  an  admission  that  he  is  a  shareholder,  that  is  suffi- 
cient to  make  him  liable  as  such,  though  there  may  be 
no  evidence  of  application  or  allotment,  e.g.,  where  he 
transfers  some  of  the  shares  in  question  and  acts  as 
a  director :  Re  Wiarton  Beet  Root  Sugar  Co.,  Alexan- 
der McNeUVs  Case  (1905)  10  0.  L.  R.  219.  See  also  Re 
Port  Arthur  Wagon  Co.,  Smyth's  Case  (1919)  57  S.  C. 
R.  388. 
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Notice  of  allotment  And  withdrawal  of  application. 

An  offer  to  take  sbarea,  like  any  otlivr  ofTer,  in  not   Sett.  40. 
binding  until  it  ie  accepted  and  aooeptanc4)  iakoa  place  s^^mi^ 
by  allotmont  purMuant  to  tbc  application.    It  ia  fur-  tarmaUm. 
thcnnorc  nocfHgar>'  Uiat  tbert*  Hhoiild  In>  a  ctMiiiniiniea- 
tion  of  tbc  allotment  to  tbo  applicant  to  complete  tbe 
contract:  Re  Canadian  Mail  Orders  Limited  (191U) 
2  O.  W.  N.  882.     Tbe  neceBsity  of  communicating  tbc 
allotment  to  tbe  applicant  is  laid  do^ii  in  Pellait*8 
Case  ( 18(17 )  L.  R.  2  Cb.  527,  wbere  Lord  Cairns  says  :— 
**I  tbink  tbat  wbcre  an  individual  applies  for  shares 
in  a  company,  tbore  being  no  obligation  to  let  bim  bave 
any,  tliere  nmst  Im*  a  rcHponne  by  tbe  company,  otber- 
wiae  there  is  no  contract.'* 

Notice  of  allotment    witbin   a   reaKoiiablc   time   is 
necessary  to  bind  tbe  sbarebolder.  Tbe  decision  turned, 
largely  on  the  words  of  the  application:  Nasmith  v. 
Manmntf  (1880)  5  S.  C.  R.  417. 

In  VHandre  v.  Allie  (1915)  22  D.  L.  B.  577,  it  was 
held  tbat  an  application  could  not  be  accepted  by  the 
company  two  years  after  it  was  made  so  as  to  bind 
the  applicant,  where  tlie  latter  bad  paid  nothing  on 
his  8ubseripti«tn  and  tbe  company  in  tbe  meantime  bad 
become  insolvent 

Although  allotment  has  not  been  communicated  to 
the  Hub8cril>er,  he  may  be  liable  to  a  third  party  who  is  a 
holder  in  due  course  of  a  note  given  by  the  subscriber 
to  tbe  company  in  pa>'ment  for  the  shares:  Standard 
Hank  v.  Stephens  (1908)  16  O.  L.  R.  115. 

Notice  of  allotment  may  be  given  orally  or  in  writ-  iiow  giwo. 
ing  or  by  conduct:  Sorthwest  Battery  v.  Uarqrave 
(1913)  15  D.  L.  B.  193,  205;  Gunn*s  Case  (1867-8)  3 
Cb.  App.  40,  45;  and  it  has  been  held  that  taking  the 
8ubHcril>er's  money  on  account  of  his  shares  is  conduct 
from  which  acceptance  must  be  inferred:  Sorthwest 
Battery  v.  Hargrave,  supra;  Re  Windintf-Vp  Act  and 
Canadian  Tractor,  rfc,  Co.,  Svaigher*8  Case  (1914-5) 
7  W.  \V.  R.  562. 

Formal  notice  of  allotment  is  not  necessary  to  make 
tbe  subflcriber  liable  if  it  appears  that  he  knew  tbat 
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Sect.  46.    the  company  accepted  his  application:  Re  Publishers* 

Syndicate,  Hart's  Case  (1902)  1  0.  W.  R.  508;  In  re 

Universal  Banking  Corporation,  Gunn's  Case  (1867-8) 
3  Ch.  App.  40;  Traders  Trust  Co.  v.  Goodman  (1917)  37 
D.  L.  R.  31 ;  Re  Winding-Up  Act  and  Canadian  Tractor, 
Sc,  Co.  (1914-5)  7  W.  W.  R.  562.  Re  Monarch  Bank, 
Murphy's  Case  (1918-9)  45  0.  L.  R.  412,  affirmed 
by  Supreme  Court  of  Canada,  sub  nom.  Murphy 
V.  Clarkson  (1920)  17  0.  W.  N.  295.  And  where  a  sub- 
scriber received  requests  for  payment  of  his  shares 
although  no  notice  of  allotment  had  been  given  he  was 
held  liable,  the  evidence  being  held  sufficient  to  prove 
that  he  had  knowledge  of  the  acceptance  of  his  offer 
to  buy  shares :  Denison  v.  Lesslie  (1878-9)  3  A.  R.  536 ; 
see  especially  the  remarks  of  Moss,  C.  J.  0.,  at  p.  547. 
See  also  Forget  v.  Cement  Broducts  Co.  (1915)  24 
Que.  K.  B.  445;  (1916)  28  D.  L.  R.  717 ;  Re  Winding-Up 
Act  and  Canadian  Tractor,  dc,  Co.  W.  B.  Hooker's 
Case  (1914-5)  7  W.  W.  R.  562.  Notice  of  a  share- 
holders '  meeting  may  be  sufficient  notice  of  allotment : 
Traders  Trust  v.  Goodman  (1917)  37  D.  L.  R.  31,  33, 
43;  Alberta  Rolling  Mills  v.  Christie  (1919)  58  S.  C.  R. 
208,  214.  On  the  other  hand  it  has  been  doubted 
whether  notice  of  call  is  equivalent  to  notice  of  allot- 
ment: Nasmith  v.  Manning  (1882)  5  S.  C.  R.  417; 
Canadian  Tin  Plate  Co.,  Morton's  Case  (1906)  12 
0.  L.  R.  594,  600.  The  entering  of  the  subscriber's 
name  on  the  register  of  shareholders  is  not  sufficient 
to  take  the  place  of  formal  notice  of  allotment:  In  re 
Universal  Banking  Corporation,  Gunn's  Case  (1867-8) 
3  Ch.  App.  40. 

A  notification  by  the  secretary  of  the  company  that 
shares  have  been  assigned  to  an  applicant  is  not  suffi- 
cient to  make  him  a  shareholder,  when  the  authorization 
of  the  company  or  the  allotment  by  the  directors  is  not 
shown,  even  though  the  applicant's  name  is  entered  in 
the  company's  books:  Common  v.  Matthews  (1899) 
Que.  8  Q.  B.  138. 

Waiver  of  Allotment  and  notice  thereof  may  be  waived  by  act- 

notice.  ^       j^g  ^g  ^  shareholder  and    director:    Lake    Superior 
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Savigatian  Co,  v.  Morrison  (1872)  22  U.  C.  C.  P.  217.    Uet.  46. 

Though  Uie  applicant  receive  no  notice  of  allotment        ~' 

he  may  be  held  to  be  e8top|>ed  by  his  acts  from  netting 
up  want  of  notice  and  actual  notioe  may  be  imputed 
to  him  from  circumBtanoes,  such  as  if  he  acts  as  a 
director:  Levita's  Case  (1867)  3  Ch.  App.  36;  Flet- 
cher's Case  (1868)  37  L.  J.  Ch.  49;  Bird's  Case  (1864) 
4  D.  J.  &  8.  200;  or  where  he  has  executed  a  transfer 
of  the  shares:  Crawley's  Case  (1869)  4  Ch.  App.  322; 
or  has  paid  one  call  on  the  shares:  Morden  W'oollt^n 
Mills  V.  Ilaeckels  (1908)  17  Man.  R.  557.  Allowing 
one's  name  to  remain  on  the  register  and  acting  as 
owner  of  shares  is  sufficient:  Morrishuryh  atid  Ottawa, 
rfc,  V.  O'Connor  (1915)  34  0.  L.  B.  i61;  and  in  Re 
Gramm  Motor,  dc,  and  Bennett  (1915-6)  35  O.  L.  E. 
224,  it  was  held  that  Bennett  by  allowing  his  name  to 
be  put  on  the  register  to  qualify  as  director  and  vice- 
president,  voting  and  taking  an  active  part  in  the 
company's  affairs  before  shares  standing  in  his  name 
could  be  b'gally  issued  as  paid  up,  tliereby  elected  t(» 
take  the  shares  with  the  liability  attaching  to  them. 
Neither  formal  subscription  nor  allotment  was  neces- 
sary. See  also  Traders  Trust  v.  Goodman  (1917)  37 
D.  L.  R.  31,  where  the  subscriber  attended  meetings 
and  gave  proxies. 

Unless  the  application  is  under  seal  it  may  be  withdrawal 
withdrawn  at  any  time  before  it  has  l)een  acce{)ted:  R>^  Hon''^'"* 
Catiadian  Tin  Plate  Decoratiuff  Co.,  Morton's  Case 
(  UKKi)  12  O.  L.  R.  594;  Hodgins  v.  O'Hara,  22  Occ.  N. 
29,  133;  Re  Nipissing  Planing  Mills,  Rankin's  Case 
(1909)  18  O.  L.  R.  80;  Kruger  v.  Horwood  (1907)  16 
Man.  B.  433. 

Ordinarily  conmmnication  by  post  of  the  alloijiient 
will  be  deemed  to  have  l>een  authorized  and  in  such 
cases  the  contract  is  complete  where  a  letter  has  been 
posted  accepting  the  offer:  Harris*  Case  (1872)  L. 
R.  7  CTh.  App.  587.  Wliere  notice  of  allotment  is  duly 
posted  the  applicant  is  bound  even  though  the  notiee 
never  reaches  him:  Household  Fire  Ins.  Co.  v.  Grant 

IVC.A.— 10 
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Sect.  46.    (1879)  4  Ex.  D.  216;  Northwest  Battery  v.  Har grave 

(1913)  15  D.  L.  E.  193,  205.     Even  after  shares  liave 

been  allotted  repudiation  is  in  time  if  made  and  com- 
municated to  the  company  before  notice  of  allotment 
has  been  posted,  otherwise  it  is  too  late :  Byrne  v.  Van 
Tienhoven  (1880)  5  C.  P.  D.  344;  Harris'  Case  (1872) 
L.  E.  7  Ch.  App.  587;  Stevenson  v.  McLean  (1880)  5 
Q.  B.  D.  346;  Northwest  Battery  v.  Hargrave  (1913) 
15  D.  L.  E.  193.  Eepudiation  is  effective  from  the 
time  when  it  reaches  the  company:  Henthorn  v.  Fraser 
(1892)  2  Ch.  27. 

Notice  of  withdrawal  if  given  to  the  general  agent 
of  the  company  who  procured  the  subscription  will 
be  sufficient  notice  to  the  company:  Kruger  y.  Hor- 
ivood  (1907)  16  Man,  E.  433;  and  see  Re  Lake  Ontario 
Navigation  Co.  (1910)  20  0.  L'.  E.  191,  and  Re  Pub- 
Ushers'  Syndicate,  Mallory's  Case  (1902)  3  0.  L.  E. 
552. 

_  Withdrawal  of  application  under  seal. 

In  the  case  of  an  application  under  seal  the  Court 
of  Appeal  in  Ontario  has  held  that  the  offer  to  take 
shares  could  not  be  withdrawn  and  an  attempted  with- 
drawal before  allotment  was  ineffectual :  Nelson  Coke 
and  Qas  Co.  v.  Pellatt  (1904)  4  0.  L.  E.  481.  In  that 
case  the  document  signed  was  in  the  following  form : — 
*'We,  the  undersigned,  do  hereby  severally  subscribe 
for  and  agree  to  take  the  respective  amounts  of  the 
capital  stock  of  the  Nelson  Coke  and  Gas  Company, 
Limited,  and  of  the  class  thereof  set  opposite  to  our 
respective  names  as  hereunder  and  hereinafter  writ- 
ten, and  to  become  shareholders  in  said  company  to  the 
said  amounts,  when  and  as  the  said  stock  so  subscribed 
for  by  us  severally  shall  be  issued  and  allotted  to  us ; 
and  we  do  hereby  severally  covenant  each  with  the 
other  and  others,  with  the  said  company,  and  the 
directors  thereof,  to  accept  the  said  stock  when  the 
same  shall  be  allotted  to  us  severally,  and  to  pay  for 
the  same  to  the  said  company  at  par,  when  and  as  a 
call  or  calls  for  payment  shall  be  made  upon  us 
severally  by  the  directors. 
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**ln  witnoBH  whereof  we  have  set  our  hands  and    Sect.  46. 
seals  this  iHt  <lay  of  S<»i)U*mlK»r,  1899." 

It  is  not  to  bo  conteuded  of  course  that  a  person 
who  has  subscribed  under  Hcal  for  shares  is  irrevoc- 
ably bound  to  take  tiiem.  He  can  not  however  success- 
fully repudiate  his  Hubscription  uiiIukk  he  can  prove  a 
aise  for  resciHsion  of  tl»e  contract  by  the  court :  Modern 
Bedstead  v.  Tobin  (19()8)  12  O.  W.  B.  22,  a  dwision 
of  Boyd,  C.  Hero  tlie  subscriln'r  had  hI^hhI  the 
nieuioranduni  of  agreement  and  Ktock  book. 

The  Pellatl  Case  was  followed  in  Re  Provincial 
Grocers,  Limited,  Calderwood's  Case  (19()5)  10  0.  L.  > 
R.  705,  altliough  the  decision  really  turned  on  another 
point.  Here  there  was  a  Hubscription  under  seal  for 
Miie  share,  the  subscriber  agreeing  to  pay  $100  therefor 
as  follows:  10  per  cent,  on  application;  25  per  cent, 
two  months  thereafter  and  the  balance  as  the  direc- 
tors might  deem  advisable.  Before  any  action  had 
been  laken  by  the  company  on  the  application,  the 
subscriber  wrote  cancelling  his  subscription.  The  sub- 
scriber was  drawn  on  for  the  10  per  cent,  payable  on 
application,  but  refused  to  accept  the  draft,  and  beyond 
<  ntering  his  name  in  the  list  of  shareholders  the  com- 
pany thereafter  did  not  treat  him  as  a  shareholder. 
It  was  held  on  these  facts  that  the  offer  could  not  be 
withdrawn  by  the  subscriber  before  acceptance,  but 
that  the  company  never  intended  to  accept  the  sub- 
scriber as  a  shareholder  unless  ten  per  cent,  was  paid 
on  application.  It  was  further  stated  that  even  if  the 
company  had  accepted  the  application  there  w^as  a 
duty  to  conmmnicate  the  acceptanqe  to  the  subscriber, 
in  the  absence  of  which  he  could  not  be  made  liable 
as  a  shareholder. 

Nelson  Coke  and  Gas  Co.  v.  Pellatl  appears  to  be  in 
conflict  with  the  earlier  case  of  Nasntith  v.  Manniuff 
(1880)  5  A.  B.  126,  (1880)  5  S.  C.  B.  417,  where  the  sub- 
scription was  under  seal  and  in  substantially  the  same 
form  as  in  the  Pellatt  Case.  The  <lofendnnt  without 
having  purported  to  withdraw  his  subscription  relied 
on  absence  of  notice  of  allotment.    It  was  held  that  the 
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Sect.  46.  subscription,  although  under  seal,  was  an  offer  merely 
which  required  acceptance  by  the  company  and  which 
could  be  withdrawn  at  any  time  before  allotment.  Ac- 
cordingly there  was  a  duty  upon  the  provisional  direc- 
tors to  allot  and  give  notice  of  allotment  of  the  stock 
in  a  reasonable  time,  and  this  not  having  been  done,  the 
defendant  was  not  liable  as  a  shareholder. 

In  the  Province  of  Manitoba  it  has  been  held  that 
the  fact  of  an  application  for  shares  in  a  company 
being  under  seal  does  not  dispense  with  the  necessity 
of  a  company  accepting  the  offer  and  communicating 
its  acceptance  to  the  applicant  to  make  a  complete 
contract:  North-west  Battery  v.  Hargrave  (1913)  23 
Man.  L.  R.  923,  15  D.  L.  R.  193. 

Repudiation  of  subscription  af-ter  allotment. 
Defences.  Even  where  an  application  has  been  duly  made 

and  accepted  by  the  company  and  shares  allotted,  the 
applicant  may  be  entitled  to  raise  various  defences  to  a 
claim  by  the  company  to  hold  him  to  his  subscription ; 
thus  for  example  he  may  object 

(1)  That  his  subscription  was  obtained  by  fraud 
or  misrepresentation. 

(2)  That  his  application  was  subject  to  a  condi- 
tion which  has  not  been  performed. 

(3)  That  the  company  is  not  the  company  in  which 
he  intended  to  apply  for  shares. 

(4)  That  the  company  has  no  shares  which  it  can 
properly  allot,  or  that  it  has  allotted  shares  otlier  than 
those  subscribed  for. 

(5)  That  there  has  been  total  failure  of  consid- 
eration. 

(6)  That  he  is  an  infant. 

1.  Fraud  or  misrepresentation. 

This  defence  has  been  already  dealt  with  under 
s.  43  in  so  far  as  it  arises  out  of  misrepresentations 
contained  in  a  prospectus,  and  the  reader  is  referred 
to  the  notes  to  that  section  in  which  the  cases  are 
collected  where  this  defence  has  been  raised  in  the 
absence  of  or  independently  of  a  prospectus. 
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8ubHcription8  of  stock  obtaincKl  by  sarprise,  fraud  Sect.  46. 
aiul  ftilHo  MtatoiiiontB  of  the  ufTuirs  of  the  coin|miiy 
i!  '  '  itH  oflieers  and  directorn  uro  null  and  produce 
I  ._ation,  and  tiie  KhareliolderH,  tliUH  deceived,  may 
wen  rtMjover  wluit  they  have  paid  on  their  shares:  The 
(Hen  BrU'k  Company  v.  ShackucU  (1870)  1  B.  C.  121. 

Wli.  r<<  the  (liriHjtors,  finding  that  RubficriptionB 
iia\.  i"  <  II  obt^iined  by  improper  repreMeutatiouK,  offer 
to  cancel  tlie  certificates  issued  and  return  the  money 
received,  and  such  offer  is  accepted  by  the  subscriber, 
the  latter  t>ecoiues  a  creditor  of  the  company  for  the 
amount  he  had  paid:  Re  Civil  Service  Club,  Furness, 
WUhy  d  Co.,  Lid/s  Claim  (1917-8)  13  O.  W.  N.  138. 

See  also  Provincial  Insurance  Co.  v.  Brown  (1860) 
li  r.  C.  C.  P.  286.  The  matter  is  further  discussed  in 
the  notes  to  s.  43. 

2.  Conditional  subscription. 

An  offer  to  take  Kliares  like  any  other  offer  may  be 
absolute  or  conditional;  in  the  latter  case  the  condi- 
tion may  be  a  condition  precedent  or  subsequent,  or 
there  may  be  a  collateral  aj^reement  annexed  to  the  • 
application.  If  there  is  a  condition  precedent  some- 
thinfc  is  required  to  be  done  or  some  pre-requisite 
complied  with  before  the  contract  becomes  complete 
and  the  8ubscril)er  becomes  a  shareholder.  In  the  case 
of  a  condition  subsequent  or  of  a  collateral  af^reement, 
on  the  other  hand,  the  intention  is  that  the  8ubscril)er 
is  to  l)ecome  a  shareholder  in  praesenti. 

Wliether  any  arranjfement  entered  into  with  regfard 
to  a  subscription  for  shares  is  a  condition  precedent 
or  a  condition  subsequent  or  a  collateral  agreement 
appears  in  every  case  to  be  a  question  of  fact  If  there 
is  an  undertaking  that  something  is  to  Ik>  done  in  the 
future  there  may  be  a  presumption  against  a  condi- 
tion precedent  being  intended:  Elkington^s  Case 
(1867)  2  Ch.  App.  511,  524. 

Examples  of  conditions  precedent  may  be  found  Cwidition 
in  the  following  oases:  Canadian  Ohio  Motor  Co.  v.  *"'*^*"*- 
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Sect.  48.    Cochrane  (1914-5)  7  0.  W.  N.  698,  affirmed  (1915)  8 
0.  W.  N.  242,  where  there  was  a  requirement  that  a 
definite  amount  should  be  subscribed  for  before  the 
.  applicant  became  bound. 

In  Re  Standard  Fire  Insurance  Co.,  Turner's  Case 

(1885)  7  0.  R.  448,  T.  gave  a  power  of  attorney  to  C. 
to  subscribe  for  shares  only  to  be  used  if  T.  became 
a  director.     C.  directed  an  officer  of  the  company  to 

•  enter  T.'s  name  on  the  list  of  shareholders  which  was 
done,  but  T.  was  never  made  a  director.  On  receipt 
of  a  notice  of  call  on  his  shares  T.  at  once  repudiated 
his  liability  and  it  was  held  that  he  had  not  become 
a  shareholder.  See  also  Re  Great  Northern  Assurance 
Co.,  Black's  Case  (1915)  25  D.  L.  R.  703,  25  Man.  R. 
670;  Monarch  Life  v.  Brophy' (1907)  14  0.  L.  R.  1 ; 
Mallory's  Case  (1902)  3  0.  L.  R.  552;  S^^e  v.  Security 
Life  Ins.  Co.  (1912)  8  D.  L.  R.  492. 

Condition  In  the  foUowiug  cases  it  was  held  that  there  was 

or  couKai  ^"^^J  ^  Condition  subsequent  or  a  collateral  agreement : 
agreement  Qaston's  Casc  (1885)  7  0.  R.  448;  12  A.  R.  486; 

(1886)  12  S.  C.  R.  644,  where  the  defendant  subscribed 
for  shares  on  the  understanding  that  he  was  to  be 
solicitor  for  the  company,  that  he  was  to  pay  no  cash 
for  his  shares  but  that  his  remuneration  as  solicitor 
was  to  be  credited  on  them. 

Re  Wiarton  Beet  Root  Sugar  Co.,  Jarvis's  Case 
(1905)  5  O.  W.  R.  542,  where  the  arrangement  that  the 
subscriber  should  pay  for  his  shares  in  goods  to  be 
supplied  was  held  to  be  a  collateral  agreement.  See 
also  ElUngton's  Case  (1867)  2  Ch.  App.  511;  Sher- 
rington's Case  (1885-6)  31  Ch.  D.  120;  Bridger's  Case 
^  (1870)  5  Ch.  App.  305;  Alberta  Rolling  Mills  Co.  v. 
Christie  (1919)  58  S.  C.  R.  208;  Hamilton  v.  Stewiache 
(1897)  30  N.  S.  R.  166;  Barret  v.  Bank  of  Vancouver 
(1917)  36  D.  L.  R.  158;  Re  Monarch  Bank  of  Canada, 
Murphy's  Case  (1918-9)  45  0.  L.  R.  412,  affirmed  by 
Supreme  Court  of  Canada  sub  nom.  Murphy  v.  Clark- 
son  (1920)  17  0.  W.  N.  295  (agreement  to  appoint  sub- 
scriber a  director). 
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Not^iitliMtanding  a  condition  suhnonuont  ^«'hicll  in    Sect.  46. 
unfulOUfHl  a  subHcriber  may  iKHJonio  a  '/e  facto  Hliure- 
li<'|«U»r  wlioro  he  hus  retained  the  shares  and  ifiv<»n 
I'loxies    to    vote    th»»nMm:    Allnrtn    Rullitio    .}fiHs   v. 
Christie,  supra. 

The  company  is  not  entitled  to  &liot  .sIuik-^  in  Noo-eompu- 
disregard  of  a  condition  imposed  by  the  applicant :  f^u^o^ 
Ottawa  Dairy  Company  v.  Sorley  (19(J(i)  ^4  S.  C.  R. 
villi).  If  a  subscription  is  Kul)j(>ct  to  n  condition  pre- 
cedent the  subscriber  does  not  become  a  tihareliolder 
unless  the  condition  is  fulfilled:  Re  Great  Northern 
Assurance  Co.  (1915)  25  D.  L.  K.  7a3,  25  Man.  L.  tt. 
(mU  In  the  case  of  a  condition  subsequent,  on  the 
other  hand,  the  subscriber  may  be  entitled  to  n  right 
of  action  for  indemnity  or  dnmajres  a.vraiiist  the  com- 
pany, but  be  cannot  repudiate  his  liability  as  a  share- 
holder: Clarke  v.  Union  Fire  Insurance  Co.,  Ctuton's 
Case  (1884)  10  P.  R.  339.  If  the  company  is  still 
n  going  concern,  so  that  the  rights  of  creditors  do  not 
arise,  a  person  who  has  subscribed  for  shares  on  an 
express  condition,  e.g.,  that  business  would  be  com- 
moncod  and  the  subscriber  would  receive  a  definite 
appointment,  is  entitled  to  rescission  of  the  agree- 
ment, and  the  return  of  his  money  if  the  condition  is 
not  fulfilled:  International  Casualty  Co.  v.  Thompson 
(1913)  11  1).  L.  R.  634.  See  also  He  Windiny-Up  Act 
and  Canadian  Tractor,  Ac,  Co.,  W.  B.  Hooker* s  Case 
(1914-5)  7  W.  W.  E.  562.  The  right  to  rescind  is 
however  lost  if  a  winding-up  has  intervened:  Re  Stan- 
dard Fire  Insurance  Co.,  Caston's  Case  (1886)  12  S. 
C.  R.  644;  Fisher's  Case  (1885-6)  31  Ch.  D.  120,  128; 
Brownlee  v.  Hyde  (1906)  Que.  15  K.  B.  221;  Barrett 
V.  Bank  of  Vancouver  (1917)  36  D.  L.  R.  158.  A 
stipulation  in  a  subscription  that  the  amount 
unpaid  is  to  be  satisfied  by  the  application  of 
dividends  will  not  avail  against  a  liquidator: 
He  Investors,  Ball's  Case  (1918)  3  W.  W.  R.  180. 
A  condition  subsequent  or  collateral  agreement  by 
which  under  certain  circumstances  a  subscribi»r  is 
entitled  to  surrender  the  shares  and  demand  the  return 
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Sect.  46.  of  his  money  is  ultra  vires  as  involving  an  illegal 
reduction  of  the  company's  capital:  Alberta  Rolling 
Mills  V.  Christie  (1919)  45  D.  L.  R.  545;  58  S.  C.  R.  208. 
That  case  was  one  decided  in  relation  to  a  company  gov- 
erned by  the  Alberta  Companies  Ordinance,  which  con- 
tains strict  provisions  as  to  the  conditions  on  which 
and  the  methods  by  which  the  company's  capital  may 
be  reduced.  And  while  Middleton,  J.,  in  Re  Port 
Arthur  Wagon  Co.,  Tudhope's  Case  (1919)  45  O.  L.  R. 
260,  suggests  that  an  agreement  to  surrender  by  a 
Dominion  company  may  not  be  ultra  vires,  it  may  be 
observed  that  provisions  similar  to  those  of  the 
Alberta  Companies  Ordinance,  above  referred  to,  were 
in  1917  incorporated  in  the  Dominion  Act.     See  s.  54. 

Evidence  of  A  Condition  precedent  need  not  appear  in  the 
eoifdSonr  application  itself.  In  Monarch  Life  v.  Brophy  (1907) 
TgrTemii^r^  14  0.  L.  R.  1,  where  the  defendant  signed  a  printed 
form  of  application  and  it  was  admitted  that  this  did 
not  represent  the  whole  agreement,  the  Court  went 
into  the  evidence  which  established  a  condition  pre- 
cedent. See  also  Re  Canadian  McVicar  Engine  Co. 
(1909)  13  0.  W.  R.  916;  In  re  Publisher's  Syndicate, 
Mallory's  Case  (1902)  3  0.  L.  R.  552;  Re  Globe  Fire 
Assurance  Co.,  Robertson's  Case  (1909)  11  W.  L.  R. 
45,  293;  2  Sask.  R.  266;  In  re  Victor  Wood  Works 
(1908-9)  43  N.  S.  R.  368 ;  The  Silliker  Car  Co.  v.  Evans, 
(1909)  7  E.  L.  R.  560;  Carter  v.  C.  N.  R.  (1911)  32  0. 
L.  R.  140;  Ontario  Ladies  College  v.  Kendry  (1906) 
10  0.  L.  R.  324.  In  the  last  mentioned  case  the  com- 
pany's agent  who  had  obtained  the  subscription  having 
died  before  the  commencement  of  the  action  the  uncor- 
roborated evidence  of  the  subscriber  that  the  written 
agreement  was  made  subject  to  a  contemporaneous 
oral  agreement  was  accepted  in  the  absence  of  facts 
indicating  the  contrary. 

Where  the  written  subscription  states  that  it  is 
made  unconditionally  oral  testimony  will  not  be  admit- 
ted to  establish  the  contrary:  St.  Roch  Hotel  Co.  v. 
Barbeau  (1915)  48  Que.  S.  G.  94. 
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.Vor  where  a  wiiiding-U|)  litiM  iiitorveiied  will  evi-    Sect.  4%. 
lU'Uco  of  a  coiulitioii  t<ul)H<M|ii<'iit  Iw  iKlniitted  wln'n'hy 
ereditorn  would  Ih'  prejudiced:  llamiltou  v.  Uolmts 
(1900-1 )  33  N.  8.  R.  100.  fot>tu<)U«.      See  also  Caston  's 

r  (1886)  12  S.  C.  K,  044,  CA7 ;  Brotinlee  v.  Ihjdc 
xiJiXJ)  15  Que.  K.  B.  221. 

The  suhHcriber  should  prove  that  the  condition 
Houfcht  to  bo  annexed  to  the  suhKcription  has  liecn 
brought  to  the  notice  of  the  company:  Harrison's  Case 
(18(iH)  3  Ch.  App.  (kJ3,  638;  In  He'Publishers'  Syndi- 
cate, Mallory's  Case  (1902)  3  O.  L.  B.  552. 

A  collateral  afrreemcnt  may  be  bad  because  made 
I  \  a  |)erson,  e.fj.,  a  provisional  director,  who  is  not 
tnlitle<l  to  bind  the  company,  thereby :  Wilson  v.  Ginly 
(1878-9)  3  A.  R.  124,  129. 

If  the  subscriber  does  not  repudiate  his  subscrip-  Waiver  of 
lion  after  notice  of  allotment  before  the  condition  has  «"*<*''***^ 
\wi'\\  complied  with  he  will  be  liable  as  a  shareholder: 
W  hratcrofCs  Case  (1873)  29  L.  T.  324. 

A  condition  may  be  waived  by  conduct,  e.g.,  if  the 
subscriber  attends  meetings,  acts  as  director,  executes 
transfers  of  his  shares,  makes  payments  thereon  or 
cUm's  other  acts  which  show  that  he  has  assumed  the 
position  of  shareholder.  See  Kingston  Street  Rail- 
way V.  Foster  (1886)  44  U.  C.  R.  552;  W union  Beet 
Root  Sugar  Mfg.  Co.,  Alexander  McSe ill's  Case 
(1905)  10  O.  L.  R.  219;  Rankin  v.  Hop  d;  Malt  Ex- 
change, itc,  Co.  (1869)  20  L.  T.  207;  PerretCs  Case 
(1873)  15  Eq.  250;  Re  Lake  Ontario  Navigation  Co., 
Davis's  Case  (1910)  20  ().  L.  R.  191.  See  also  Rank 
of  HamUton  v.  Johnston  (1906)  7  O.  W.  R.  Ill;  In 
re  Victor  Wood  Works,  Ltd.  (1908-9)  43  N.  S.  R.  368; 
Barrett  v.  Bank  of  Vancouver  (1917)  36  I).  L.  R. 
158,  160.  There  must  be  full  knowledge  to  admit  of 
waiver;  and  there  can  be  no  waiver  where  the  acts 
of  the  subscriber  which  are  relied  on  are  done  in  the 
belief  that  the  condition  has  been  fulfilled:  Canadian 
Ohio  .Motor  Co.  V.  Cochrane  (1914-5)  7  O.  W.  N.  698, 
affirm^'d  (1915)  8  O.  W.  N.  242. 
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3.  That  the  company  is  other  than  the  one  in  which 

shares  were  applied  for. 
Sect.  46.  Where  a  person  applies  for  shares  in  a  company 

believing  it  to  be  a  totally  different  company  there 
is  no  contract  and  the  subscriber  is  entitled  to  repu- 
diate: Baillie's  Case  (1898)  1  Ch.  110.  As  no  contract 
has  been  entered  into  the  subscriber  will  be  entitled 
to  have  his  name  removed  from  the  list  of  contribu- 
tories  even  though  he  takes  no  steps  in  that  direction 
prior  to  the  winding  up.  Where  payments  had  been 
made  under  a  mistake  of  fact,  the  subscribers  thinking 
,  they  were  paying,  as  they  had  subscribed,  to  a  different 
company,  it  was  held  that  they  were  not  bound:  In 
re  Victor  Wood  Works  (1908-9)  43  N.  S.  R.  368. 
See  also  Re  Port  Arthur  Wagon  Co.,  Smyth's  Case 
(1919)  57  S.  C.  R.  388. 

4.  No  shares  created  which  can  properly  be  allotted. 

In  Manes  Tailoring  Co.  v.  Willson  (1907)  140.L.R. 
89,  it  was  held  that  there  being  no  shares  of  the  kind 
specified  which  could  have  been  allotted  to  the  defen- 
dant, there  had  been  a  total  failure  of  consideration  for 
a  note  given  by  the  defendant  in  payment  and  he  was 
>  -  not  liable  thereon.    If  preferred  shares  are  applied  for 

and  the  shares  allotted  are  common  shares,  in  the 
absence  of  conduct  which  would  estop  the  subscriber 
from  claiming  that  the  company  was  in  a  position  to 
give  him  preference  shares  he  can  set  this  defence 
up  against  a  liquidator  seeking  to  make  him  a  contri- 
butory: Re  Banker's  Trust  Co.  S  Barnsley  (1915)  21 
D.  L.  R.  623,  21  B.  C.  R.  130;  Banker's  Trust  v.  Okell 
(1916)  27  D.  L.  R.  63;  Re  Pakenham  Pork  Packing  Co. 
(1905)  12  0.  L.  R.  100. 

So  also  as  regards  shares  purporting  to  have  been 
created  on  an  increase  of  capital  illegally  effected :  In 
Re  Ontario  Express  and  Transportation  Co.  (1894) 
21  A.  R.  646.  See  also  Union  Bank  v.  Gourlay  (1916) 
81  D.  L.  R.  565;  (1917)  35  W.  L.  R.  935  on  estoppel 
of  subscriber. 
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5.  Total  failure  of  consideration. 

If  8h«rc8  have  been  subsoribed  for  on  the  baHiH  gaet.  40. 
ol  an  arranjct*nieiit  wliich  Kub«€»queiitly  biKJomeH  iinpruc- 
ticable  and  is  abandoued  so  that  the  whole  consider- 
ation for  the  subscription  is  gone,  the  subscriber  is 
tMititled  to  be  relieved  and  recover  back  anything  he 
may  have  paid  on  the  shares :  The  Bullion  Alining  Co. 
v.  Cartunyhi  (1905)  10  0.  L.  R.  438,  but  not  where  the 
shareholder  was  one  of  the  original  incorporators: 
(iiffuere  v.  Colas  (1915)  48  Que.  S.  C.  198.  So  also 
wliere  the  shares  wore  not  and  could  not  have  Ikumi 
delivered:  Sovereign  Bank  v.  Mclntyre  (1909-10)  1  O. 
W.  N.  254. 

6.  Infancy. 

The  contract  of  an  infant  to  take  shares,  like  other 
voidable  contracts  of  an  infant,  is  valid  until  repudia- 
tion, which  in  order  to  bo  effective  must  take  place 
within  a  reasonable  time  .after  the  attainment  of 
majority.  Laches  or  acquiescence  or  an  affirmation  of 
the  position  of  shareholder  alter  majority  will  leave 
the  former  infant  liable  as  a  contributory  in  a  wind- 
ing-up: Re  Sovereign  Bank  of  Canada,  Clark's  Case 
(1915-16)  35  0.  L.  B.  448;  Re  Prudential  Life  Insur- 
ance Co.;  Re  Paterson  (1918)  1  W.  W.  B.  105  (receipt 
of  a  dividend). 

If  an  infant  is  a  shareholder  when  winding-up  com- 
mences, or  if  he  is  not  then  precluded  from  repudiating 
his  shares,  he  does  not  lose  that  right  by  mere  delay: 
Re  Central  Bank  and  Hogg  (1890)  19  O.  B.  7. 

Where  shares  have  been  transferred  to  an  infant  by 
way  of  gift,  and  he  effectually  repudiates  the  shares, 
they  re-vest  in  the  donor:  Re  Sovereign  Bank  of 
Canada,  Barnes's  Case  (1916-7)  11  O.  W.  N.  103. 

Preference  Shares. 

47.  The  directoni  of  the  company  may  make  by-laws  for  rr«f«r«Bei 
creatinf;  and  issuing  any  part  of  the  capital  stock  as  preference  'lock, 
stock,  giving  the  same  such  preference  and  priority,  an  re«pect» 
dividends  and  in  any  other  respect,  over  ordinary  stock  as  is  by 
sucli  by-laws  decla^. 
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Sect.  47.  2-  Such  by-laws  may  provide  that  the  holders  of  shares  of 

- — — such  preference  stock  shall  have  the  right  to  select  a  certain 

as ^o  control  stated  proportion  of  the  Board  of  Directors,  or  may  give  them 
of  affairs.       such  other  control  over  the  ajffairs  of  the  company  as  is  considered 
expedient.    2  E.  VII.,  c.  15,  s.  38. 

By-law  to  be  4:8.  No  such  by-law  shall  have  any  force  or  effect  whatever 
sanctioned,  until  after  it  has  been  sanctioned  by  a  vote  of  three-fourths  of 
the  shareholders,  present  in  person  or  by  proxy  at  a  general 
meeting  of  the  company  duly  called  for  considering  the  same 
and  representing  two-thirds  of  the  stock  of  the  company,  or 
until  the  same  shall  be  unanimously  sanctioned  in  writing  by 
the  shareholders  of  the  company.    2  E.  VII.,  c.  15,  s.  38. 

Rights  and  49.  Holders  of   shares  of   such  preference  stock  shall  be- 

liabilities  of   shareholders  within  the  meaning  of  this  Part,  and  shall  in  all 

preference      respects  possess  the  rights  and  be  subject  to  the  liabilities  of 

stock.  shareholders  within  the  meaning  of  this  Part :    Provided  that  in 

respect  of  dividends,  and  in  any  other  respect  declared  by  by-law 

as  authorized  by  this  Part,  they  shall,  as  against  the  ordinary 

shareholders,  be  entitled  to  the  preferences  and  rights  given  by 

such  by-law.    2  E.  VII.,  c.  15,  s.  38. 

Procedure. 

1.  Where  preference  shares  are  created  by  by-law. 

2.  Where  preference  shares  are  created  by  letters 

patent. 
Note  on  preference  shares. 

(a)  Preference  as  to  dividends. 

1.  Payment  out  of  capital. 

2.  Cumulative  dividend. 

3.  Participating. 

(b)  Preference  as  to  return  of  capital  or  distri- 

bution of  surplus  in  a  winding-up. 

(c)  Rights  as  to  control  or  interference  in  the 

management  of  the  company's  affairs. 

(d)  Exchange  of  preference  shares  for  shares  of 

a  different  class — Redemption. 

The  Imperial  Act  contains  no  clause  dealing 
specij&cally  in  terms  with  this  power,  and  the  whole 
scope  of  the  act  in  that  regard  is  so  different  from 
the  Canadian  acts  that  the  English  decisions  must  be 
applied  with  great  caution. 
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(\uiipare  Impurinl  Act,   1862,  m.  8  and  50,  and  Sect.  47-49. 
Cuiii|iauie8  (ConMolidtition)  Art,  HH)8,  mh.  3  and  13,  uud 
the  folK>\viiif?  euHOM : 

Jiarriaou  v.  Mexican  Hail.  Company  (1875)  L.  It.  19 
K«|.  358;  Ashbunj  v.   Watson  (1885)' 30  Ch.  D.  376; 
Andrews  v.  Gas  Meter  Co.  (1897)  1  Oh.  361;  He  Jaa. 
olmer,  Limited  (1897)  1  Ch.  524. 

The  powers,  rights  and  privileges  of  tlie  holders 
of  preference  shares  may  be  very  widely  varied  so 
that  on  the  one  hand  tliey  approach  towards  the  rights 
of  dolKMiturc  holders  and  on  the  other  hand  may  be 
little  different  from  the  rights  of  ordinary  share- 
holders. 

Procedure. 

1.  Where  preference  shares  are  created  by  by-law. 

A  by-law  nmst  first  be  passed  by  the  directors 
creating  the  preference  shares.  The  by-law  should 
>tate  a  specified  number  of  shares  to  be  issued  as 
preference  shares  and  should  make  certain  not  only 
the  amount  of  preference  shares  but  also  tlie  amount  of 
common  shares:  Manes  Tailoring  Co.  v.  Willson  (1907) 
14  O.  L.  H.  89.  See  the  same  case  also  as  to  the  distinc- 
tion between  by-laws  and  resolutions. 

A  meeting  of  shareholders  must  then  lie  called  for 
the  purpose  of  ratifying  the  by-law,  or  the  by-law  may 
)>e  unanimously  sanctioned  in  writing  by  all  the 
shareholders  under  s.  48.  If  the  latter  plan  is  adopted 
the  by-law  as  it  appears  in  the  directors'  minute  book 
should  be  signed  by  all  the  shareholders  under  an 
endorsement  stating  the  fact  of  its  sanction  and  the 
date  thereof. 

Section  48  of  the  Act  does  not  expressly  authorize 
the  modification  by  the  shareholders  of  the  by-law  and 
its  adoption  as  revised.  However,  it  is  submitted  that 
this  may  be  done,  and  accordingly  it  is  advisable  that 
the  notice  calling  the  meeting  of  shareholders  should 
make  proper  provision  for  this  purpose. 

If  the  bylaw  is  ratified  by  resolution  at  a  share- 
holders* meeting,  in  ordei*  to  comply  with   the  Act 
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Sees.  47-49.  it  is  necessary  (a)  that  two-thirds  of  the  stock 
of  the  company  should  be  represented.  Section  48 
does  not  state  whether  nominal  capital  stock  or 
issued  capital  stock  is  intended.  But  it  is  sub- 
mitted that  the  latter  is  the  case  and  this  view  cor- 
responds with  the  prevailing  practice  of  confirming 
the  preference  stock  by-law  during  the  organization 
stage  of  the  company  when  only  tlie  incorporators' 
shares  have  as  yet  been  issued;  (b)  That  three-fourths 
of  the  voting  power  represented  at  the  meeting  should 
be  exercised  in  favor  of  the  by-law.  In  view  of  the 
somewhat  loose  wording  of  s.  48  it  is  advisable  that  a 
ballot  should  be  taken  and  the  actual  number  of  votes, 
including  those  cast  by  shareholders  holding  proxies 
for  absentees,  duly  recorded.  The  minutes  of  the  meet- 
ing should,  of  course,  also  show  the  number  of  shares 
held  by  each  shareholder  present  and  the  number  of 
shares  in  respect  of  which  proxies  are  held,  the  person 
by  whom  the  proxies  are  held  and  the  name  of  the 
•    shareholder  giving  the  proxies. 

It  is  essential  that  the  formalities  prescribed  by  the 
Act  should  be  rigidly  complied  with.  Thus  in  a  case 
decided  under  the  analogous  provisions  of  s.  22  R.S.O. 
c.  191,  where  the  shareholders  of  a  company  passed  a 
resolution  in  favor  of  the  creation  of  preference  stock 
with  a  direction  to  the  directors  to  pass  a  by-law, 
which  the  directors  failed  to  do,  it  was  held  that  no 
preference  stock  had  been  validly  created:  Re  Paken- 
ham  Pork  Packing  Co.  (1905)  12  0.  L.  R.  100.  See 
especially  the  judgment  of  Moss,  C.  J.O.,  at  p.  109. .  See 
also  Re  Bankers*  Trust  Co.  and  Barnsley  (1915)  21 
D.  L.  R.  623. 

In  Manes  Tailoring  Co.  v.  Willson  (1907)  140.L.R. 
89,  the  action  of  the  directors  in  creating  the  preferred 
stock  was  in  form  of  a  resolution  which  was  confirmed 
by  the  shareholders.  Magee,  J.,  held  that  the  corres- 
ponding provision  of  the  Ontario  Companies  Act,  R 
S.  0.  (1897)  c.  191,  s.  22  required  a  by-law  to  be  passed 
first  by  the  directors  and  then  confirmed  by  the  share- 
holders, thus  prescribing  consideration  twice,  and  by 
two  different  bodies,  acting  in  different  capacities.  Set 
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turtlHT  liaitU'tt  V.  tSartlftt  Mines  Limited  (1911)  •J4  8«sf.  4749. 
(^  r  }\    i''»  and  cases  then* ''i*'"! 

2.  Where  preference  shares  are    created  by  letters 
patent. 

Ill  liii.s  tMnniection  section  8  of  the  Act  sliould  be 
Inferred  to,  wliich  is  as  follows: — 

**S.  The  application  shall  be  in  accordance  with 
form  A.  in  the  schi'dule  to  this  Act  and  may  ask  to  have 
embodied  in  the  letters  patent  then  applied  for,  any 
provision  which  could  under  this  part  be  contained 
in  any  by-law  of  tlie  company  or  of  the  directors 
approved  by  a  vote  of  shareholders,  which  provision 
so  embodied  siiali  not,  unless  power  is  given  therefor 
in  the  letters  patent,  be  subject  to  repeal  or  alteration 
by  any  by-law.    2  E.  VII.  c.  15,  s.  7." 

The  above  section  in  effect  provides  a  second 
method  of  creating  preference  shares,  i.e.,  instead  of 
passing  a  by-law  sanctioned  by  the  shareholders  con- 
formably to  88.  47  and  48,  the  letters  patent  themselves 
may  create  the  preference  shares  and  provide  for  the 
amount  thereof  and  the  terms  on  which  they  are  to  be 
i<<u<'d,  and  the  respective  rights  of  the  holders  of 
I  Hit  ere  nee  and  conmion  shares.  If  the  rights  of  the 
shareholders  are  fixed  by  the  letters  patent  they  can- 
not 8ubse(juently  be  modified  by  by-law  unless  the 
letters  patent  them.selves  provide  for  such  modification 
as  stated  in  section  8.  As  to  preference  shares  of  a 
company  subject  to  s.  7B,  see  that  section. 

If  the  letters  patent  so  provide  the  advantage 
arising  from  fixing  the  rights  of  preference  share- 
holders by  defining  them  in  the  letters  patent  dis- 
appears, and,  aeeordingly,  where  provision  is  desired 
to  be  made  for  altering  the  rights  of  preference  share- 
holders, ('.If.,  through  raising  fresh  capital  by  the  issue 
of  new  preference  shares  having  a  special  priority 
t»ver  the  first  issue,  it  will  be  found  convenient  to  create* 
the  issue  bv  bv-law  under  tlie  pnivisions  of  ss.  47  and 
48. 
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Prospectus. 


Share  cer 
tificates. 


Sees.  47-49.  If  it  is  proposed  to  issue  a  prospectus  this  docu- 
ment should  state  the  respective  amounts  of  common 
and  preference  shares  and  set  out  succinctly  the  provi- 
sions relating  to  the  latter. 

Where  a  company  issues  shares  of  more  than  one 
class  it  is  desirable  that  the  common  share  certificates 
should  show  both  the  amount  of  authorized  common 
and  preference  share  capital  and  the  par  value  of 
the  shares  into  which  each  class  is  divided.  The  pre- 
ference share  certificates  should  in  addition  state  on 
their  face  the  rate  of  dividend,  the  fact  whether  it  is 
cumulative,  participating,  &c.,  and  the  restrictions,  if 
any,  imposed  on  the  holders  of  preference  shares. 

If  the  restrictions  are  lengthy  they  may  be  referred 
to  on  the  face  of  and  set  out  on  the  reverse  side  of  the 
certificate. 


Note  on  preference  shares. 

It  is  common  knowledge  that  preferred  stock  is 
not  the  same  as  common  stock  in  dividends,  in  distribu- 
tion of  assets  and  perhaps  as  to  voting.  See  Re  Queen 
City  Refining  Co.  (1885)  10  0.  E.  264,  as  explained  in 
In  re  London  Speaker  (1889)  16  A.  R.  508,  per  Britton, 
J.,  in  Port  Arthur  Wagon  Co.  (1916)  9  0.  W.  N.  383. 

The  preference  or  priority  conferred  on  the  holders 
of  preference  shares  may  include  one  or  more  of  the 
following :    - 

(a)  Preference  as  to  dividends,  and  the  right  to 
receive  a  bonus  or  participate  in  dividends  after  a 
specified  dividend  has  been' paid  on  common  shares. 

(b)  Preference  as  to  return  of  capital  in  a  winding 
up  and  distribution  of  surplus  assets. 

(c)  Rights  as  to  the  control  of  or  interference  in 
the  management  of  the  company's  affairs. 

(d)  The  right  to  exchange  preference  shares  for 
common  shares  of  an  equal  amount. 

These  are  the  more  ordinary  incidents  of  prefer- 
ence shares,  but  do  not  exhaust  the  preferences  or  pri- 
orities that  may  be  granted. 

The  question  has  not  arisen  for  determination  as 
to  whether  these  sections  permit  the  issue  of  shares 
preferred  in  certain  respects  but  deferred  in  others, 
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that  is  conferrinK  on  tho  holders  rights  lens  than  the  Beet.  4748. 
ordinary  rights  of  siiarehulders.  For  example,  issuing 
shares  preferred  as  to  dividends  but  withholding  all 
power  to  vote  at  the  election  of  directors  unless  their 
shares  are  in  default. 

It  is  submitted,  however,  in  view  of  the  provi- 
sions of  8. 49  which  state  that  the  holders  of  preference 
shares  hIiuU  in  all  respects  possess  the  right  of  share- 
holders, that  possibly  the  right  to  vote  can  not  be  taken 
away  altogether,  and  tliat  it  is  doubtful  whether  the 
ordinary  voting  right  which  every  shareholder  pos- 
sesses can  be  cut  down  in  the  case  of  a  preference 
shareholder.    See  infra,  p.  260. 

It  is  ultra  vires  to  provide  that  the  company  shall 
at  the  option  of  the  holders  of  preference  stock  accept 
a  surrender  of  the  shares  and  repay  the  amount 
thereof :  LoM^  v.  Guelph  Lumber  Co.  (1880)  31  U.  C.  C. 
P.  129.  The  preference  conferred  by  the  Act  is  over 
ordinary  shares  and  not  as  against  creditors.  Such  a 
priority  is  the  privilege  of  a  mortgagee  or  debenture 
holder,  not  a  shareholder  as  such;  see  In  re  Tonquoy 
Gold  Mining  Co.  (1906)  1  E.  L.  B.  142. 

(a)  Preference  as  to  dividends. 

1.  Pajonent  out  of  capital 

A  company  cannot  contract  to  pay  interest  of  divi- 
dends on  it.s  shares  regardless  of  whether  there  are 
profits  available:  Long  v.  Guelph  Lumber  Co.  (1880) 
31  U.  C.  C.  P.  129;  Re  Sharpe  (1892)  1  Ch.  154;  see  also 
Dvnt  v.  London  Tramways  (1880)  16  Ch.  D.  344.  But 
where  the  preference  clause  stated  **  the  company 
guarantees  8  per  cent,  yearly  to  the  extent  of  the 
preference  stock,*'  it  was  held  that  the  proper  con- 
struction of  this  clause  was  not  that  interest  was  to 
be  paid  in  any  event  and  so  payable  out  of  capital,  but 
only  if  there  were  profits  out  of  which  it  could  be 
l>aid  and  accordingly  the  clause  was  held  intra  vires: 
Lontj  V.  Guelph  Lumber  Co.,  supra. 

Under  the  Imperial  Act  it  has  been  held  that,  whore 
convertible  debenture  stock  has  bei»n  issued,  the  inter- 

O.C.A.— 17 
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Sees.  47-49.  est  thereon  may  be  made  chargeable  to  capital  account 
during  the  construction  of  the  company's  works,  being 
treated  as  part  of  the  cost  of  construction:  Hinds  v. 
Buenos  Ay  res  Grand  National  Tramways  (1906)  2 
Ch.  654,  and  under  s.  69  (c)  of  the  Act  debenture 
stock  can  be  created,  which  is  a  form  of  loan  capital 
and  not  at  all   in  the  nature  of  preference  shares. 

2.  Cumulative  dividend. 

The  dividend  may  be  made  cumulative,  so  that, 
if  there  are  no  profits  available  in  any  particluar  year 
out  of  which  to  pay  the  dividend  on  the  preference 
shares,  such  dividend  is  carried  forward  and  becomes 
together  with  subsequent  dividends  a  charge  on  the 
first  profits  of  the  company  available  for  distribution. 
And  a  preferential  dividend,  in-  the  absence  of  words 
limiting  the  preference,  is  prima  facie  cumulative  and 
means  a  dividend  having  preference  over  the  whole 
income  of  the  company  during  the  whole  period  of 
its  existence  or  during  as  many  years  as  may  be 
necessary  to  satisfy  the  claim  of  dividend ;  per  Lord 
McLaren  in  Miln  v.  Arizona  Copper  (1899)  36  Sc.  L. 
R.  741.  See  also  Crockett  v.  Academy  of  Music  (1902) 
22  Occ.  Notes  201.  If,  on  the  other  hand,  the  preference 
shareholders  are  declared  to  be  entitled  to  be  paid 
their  dividend  out  of  the  net  profits  of  each  year,  the 
dividend  is  not  cumulative :  Staples  v.  Eastman  Photo- 
graphic Materials  (1896)  2  Ch.  303,  C.  A. 

3.  Participating. 

If  it  is  desired  to  confer  on  preferred  shareholders 
the  right  to  participate  further  in  the  profits  of  the 
company  after  payment  of  the  fixed  preferential  divi- 
dend it  must  be  so  distinctly  stated ;  otherwise  the  right 
is  impliedly  negatived :  Will  v.  United  Lanket  Planta- 
tion Company  (1912)  2  Ch.  571.  See  also  Re  National 
Telephone  Co.  Ltd.  (1914)  1  Ch.  755. 

^       (b)  Preference  as  to  return  of  capital  or  distribution  of 
surplus  in  a  winding-up. 
A  preference  as  to  dividend  does  not  carry  with  it 
a  similar  preference  as  to  return  of  capital  or  distri- 
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bution  of  HurpIuH  in  a  winding-up:  In  re  London  India  8ms. 47*40. 

Ituhhrr  ro.  (1867-8)  5  Kq.  519.      Tho  general  rule,     

which  it  requires  an  expresH  provision  to  exclude,  is 
that  both  classes  of  shareholders  rank  pro  rata: 
Morrow  v.  Peterborough  Water  Co.  (1901)  4  O.  L.  B. 
324  at  p.  329.  Where  it  is  desired  to  confer  such  a 
right,  apt  words  must  be  inserted  in  the  by-law  or  the 
letters  patent  creating  the  issue.  If  the  right  to  a 
priority  in  return  of  capital  exist.s,  the  preference 
sharehohlers,  in  the  absence  of  any  provi.sion  to  the 
contrary,  are  also  entitled  to  participate  rateably  with 
the  other  shareholders  in  the  distribution  of  any  sur- 
plus assets  that  may  Ixa  available  for  such  purpose: 
In  re  Espuela  Land  afid  Cattle  Co.  (1909)  2  Ch.  187. 

Where  tlie  dividend  is  cumulative,  and  it  is  pro- 
vided that  tlie  surplus  assets  in  the  event  of  a  winding 
up  are  to  be  applied,  first  in  repaying  the  preference 
capital,  and  secondly,  in  paying  off  arrears  (if  any) 
of  the  preferential  dividend  to  the  conmiencement  of 
the  winding-up,  the  preference  shareholders  are 
entitled  to  payment  of  arrears  of  dividend  out  of 
surplus  assets,  even  though  no  dividends  have  been 
actually  declared:  In  re  New  Chinese  Antimony  Co. 
(1916)  85  L.  J.  Ch.  429.  Semble,  it  is  immaterial 
whether  there  were  profits  or  not,  ibid.;  and  see  W.  J. 
Hall  <t  Co.  (1909)  1  Ch.  521. 

(c)  Rights  as  to  the  control  of  or  interference  in  the 
management  of  the  company's  affairs. 

The  preference  by-law  may  give  the  preference 
shareholders  **the  right  to  select  a  certain  stated  pro- 
portion of  the  board  of  directors"  or  such  otlier  control 
over  the  affairs  of  the  company  as  is  considered 
expedient'*  (s.  47). 

'  The  provision  enabling  the  preference  aliare- 
holders  to  elect  a  stated  number  of  directors  is 
frequently  taken  advantage  of,  especially  by  the  inser- 
tion of  a  clause  in  the  by-law  to  the  effect  that  tlte 
right  shall  become  exerciseable  on  default  in  payment 
of  the  preference  dividend.     The  general  rule  is  that 
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Sees.  47-49.  each  shareholder  is  entitled  to  one  vote  for  every 
share  held  by  him  (sec.  88  (b))  but  this  rule  may  be 
excluded  or  modified  by  the  by-laws  (s.  88.)  In  the 
absence  of  a  provision  in  the  British  Columbia  Com- 
panies Act  of  1890,  similar  to  sec.  88,  it  was  held  that 
a  clause  in  the  memorandum  of  association  purporting 
to  enable  the  holders  of  a  specified  block  of  shares  to 
elect  three  out  of  five  directors  was  null  and  void,  the 
shares  being  held  not  to  be  preference  shares  within 
the  meaning  of  the  statute:  Colonist  Printing  and 
Publishing  Co.  v.  Dunsmuir  (1902)  32  S.  C.  R.  679. 

Whether,  conversely,  the  preference  by-law  may  cut 
down  the  ordinary  voting  rights  of  shareholders  is 
not  free  from  doubt.  Section  49  on  the  one  hand 
provides  that  holders  of  preference  shares  shall  enjoy 
the  rights  of  shareholders,  and 'section  88  on  the  other 
hand  indicates  that  such  rights  may  be  modified  by 
by-law.  In  the  absence  of  authority  it  is  submitted 
that  the  preference  by-law  creating  the  issue  or  the 
by-laws  in  existence  at  the  time  of  the  issue,  provided 
the  restrictions  are  brought  to  the  notice  of  the  prefer- 
ence shareholders  at  the  time  of  subscription,  may 
limit  their  voting  power  either  as  to  the  quantum  or 
subject  matter.  If,  however,  it  were  sought  subse- 
quently to  limit  such  voting  power  by  by-law  passed 
with  the  help  of  a  majority  of  the  holders  of  common 
shares,  there  is  little  doubt  that  the  Courts  would  at 
the  instance  of  preference  shareholders,  whose  rights 
were  thus  infringed,  afford  relief. 

(d)  Exchange  of  preference  shares  for  shares  of  a  dif- 
ferent class — Redemption. 
Bonds  are  frequently  issued  on  the  basis  that  bond- 
holders at  their  option  may  exchange  their  bonds  for 
fully  paid  shares,  and  it  may  similarly  be  desirable 
to  confer  on  preference  shareholders  the  right  to 
exchange  their  shares  for  common  shares  of  the  like 
amount.  As,  however,  shares  once  issued  cannot  be 
cancelled  it  is  difficult  to  see  how  any  autliorization 
for  such  an  exchange  can  be  found  in  the  act.    There 


19  thin  furthor  difRculty  that  such  cancollation  would  8mi. 47-40. 
have  tho  «»fTfct  of  roducinp:  th**  capitjil  of  the  com- 
pany.  TIium,  if  thore  is  uii  authorized  Hhure  (Mipitul  of 
$300,000  divided  into  1000  preference  and  2000  com- 
mon 8han>8,  thf  oflfoct  of  permitting  a  preference 
shareholder  to  exchange  his  Hhares  for  common  Khares 
would  1)0  to  reduce  the  nominal  capital  of  the  company 
pro  tanto.  This  requires  the  authority  of  supplemen- 
tary letters  patent  (ss.  54-56).  DoubtlesH  the  name 
applies  to  the  exercise  of  an  option  to  redeem  prefer- 
ence shares  contained  in  the  by-law  authorizing  the 
issue. 

60.  The  company  shall  not  be  bound  to  see  to  the  execution  Execution 
of  any  trust,  whether  express,  implied  or  constructive,  in  respect  of  trtuu. 
of  any  share. 

2.  The  receipt  of  the  shareholder  in  whose  name  the  same  R«««ipt  of 
stands  in  the  books  of  the  company  shall  be  a  valid  and  binding  sbarcholder 
discharge  to  the  company  for  any  dividend  or  money  payable  in  ^argeT 
respect  of  such  sluu*e  whether  notice  of  such  trust  has  been  given 

to  the  company  or  not. 

3.  The  company  shall  not  be  bound  to  see  to  the  application  AppUcarioo 
of  the  money  paid  upon  such  receipt.    2  E.  VII.,  c.  15,  s.  39.       of  monry. 

The  operation  of  such  a  provision  as  the  al)ove  has 
not  yet  been  fully  determined.  It  does  not  prevent 
a  person  e(|uitably  interested  in  shares  from  procuring 
the  intervention  of  the  court  to  protect  his  rights: 
Uinney  v.  Inn'  Hall  Coal  Co.  (1886)  35  L.  J.  Ch.  363; 
Taylor  v.  Midland  Uy  Co,  (1866)  8  W.  R.  401. 

The  rule  apart  from  statute  is  that  a  company  is 
bound  to  protect  the  rights  of  a  beneficial  owner  of 
shares  which  stand  in  its  books  in  the  name  of  a  trus- 
tee or  where  it  has  notice  that  the  shares  are  held  in 
trust. 

The  section  alters  the  law  as  regards  trusts  of 
which  the  company  has  notice;  if  the  company  has  no 
notice  of  the  trust  it  is  of  course  not  bound  and  does 
not  require  the  protection  of  the  section. 

The  existing  Imperial  Act,  s.  27,  and  the  corrspond- 
ing  section  of  the  Companies  Act  of  1862,  viz.,  s.  30, 
contain  a  somewhat  different  provision  as  follows: 
'*  No  notice  of  any  trust,  express,  implied  or  con- 


262  DOMINION  COMPANIES  ACT. 

Sect.  50.  structive,  shall  be  entered  upon  the  register,  or 
receivable  by  the  registrar,  etc., ' '  but  in  so  far  as  the 
cases  decided  under  these  sections  deal  with  the  lia- 
bility of  the  company  to  see  to  the  execution  of  trusts 
they  would  appear  to  be  applicable. 

The  section  is  a  shield,  not  a  sword,  and  where 
shares  are  held  by  a  shareholder  in  trust  the  company 
is  not  entitled  to  accept  a  mortgage  to  it  of  the  shares 
by  the  trustee  in  derogation  of  the  rights  of  the 
cestui  que  trust:  Birkheck  Loan  Co.  v.  Johnston  (1902) 
3  0.  L.  R.  497.  As  Street,  J.,  said  in  that  case  at  p. 
507,  dealing  with  the  corresponding  section,  53  of 
R.  S.  0.  1897,  the  Act ' '  relieves  the  company  from  the 
duty  of  seeing  to  the  execution  of  any  trust,  to  which 
any  shares  are  subject  and  enables  it  to  pay  money  to 
a  shareholder  who  holds  shares  lipon  any  trust  without 
seeing  that  the  money  is  properly  dealt  with  by  the 
shareholder  after  receiving  it,  but  it  goes  no  further. 
It  does  not  entitle  the  company  to  lend  money  to 
A.  with  express  notice  that  he  is  mere  trustee  for  B." 

The  judgment  was  varied  on  appeal  to  the  Court  of 
Appeal  (1903)  6  0.  L.  R.  258,  but  the  Court  did  not 
dissent  from  the  above  statement  of  the  law  by 
Street,  J. 

It  is  perhaps  not  altogether  free  from  doubt 
whether  the  directors  of  the  company  will  be  person- 
ally liable  if  they  allow  a  transfer  to  be  registered  in 
contravention  of  equitable  rights  of  which  they  have 
actual  notice.  In  Societe  Generate  de  Paris  v.  Tram- 
ways Union  Company  (1884)  14  Q.  B.  D.  424,  a  case 
decided  on  the  provisions  of  section  30  of  The  Imperial 
Companies  Act  (1862),  Cotton,  L.J.,  and  Lindley,  L. 
J.,  in  the  Court  of  Appeal,  thought  that  directors 
might  be  liable ;  Brett,  M.R.,  was  doubtful.  The  point 
was  not  dealt  with  by  the  House  of  Lords  where  the 
decision  of  the  Court  of  Appeal  was  affirmed  sub.  nom. 
Societe  Generate  v.  Walker,  1  App.  Cas.  20.  The 
question  of  the  applicability  of  the  section  has  arisen 
in  connection  with  the  registration  of  executors  or 
other  persons  at  their  request  in  the  case  of  a  death 
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of  a  Bharoholdor.  Thus,  it  has  been  held  under  the  feet.  60. 
oorrespoiuliiif?  Ht^ction  of  the  Hnnk  Act  then  in  force, 
B.  8.  C.  ( 188(>)  c.  120,  M.  29,  that,  as  on  thi'  death  of  Uie 
Mhareholder  tlie  title  to  the  Hhares  vests  in  his  personal 
ropresentativen,  the  bank  could  not 'refuse  to  register 
u  transfer  to  a  purchaHor  by  an  executor  though  the 
will  of  the  testator  specifically  bequeathed  the  Hhares 
in  question;  nor  was  the  assent  of  the  legatee  neces- 
Hary:  Boyd  v.  The  Batik  of  New  Brunswick  (1891)  N. 
B.  Equity  Cases  546.  Similarly,  where  tho  will  whereby 
the  shares  in  question  were  bequeathed  directed  the 
subKtitution  of  the  legatee's  lawful  issue  at  his  death 
and  the  corporation,  relying  on  a  similar  section 
(s.  36  of  18  Vict.  (Can.)  c.  202),  permitted  an  absolute 
transfer,  which  allowed  the  rights  of  the  issue  to  be 
defeated,  it  was  held  that  this  was  permissible  in  the 
absence  of  actual  knowledge  of  a  breach  of  trust: 
Simpsou  V.  Mohan's  Bank  (1895)  A.  C.  270. 

See  also  the  note  to  ss.  64  ff.  on  transfer  of  shares. 

A  clause  similar  to  the  above  scKJtion  is  frequently 
inserted  in  articles  of  association  of  companies  iiicor- 
porateil  under  the  Imperial  Companies  Act  or  similar 
acts,  and  is  known  as  the  **  Exemption  Clause."  Its 
object  is  to  relieve  the  company  from  the  necessity  of 
taking  notice  of  equitable  interests  in  shares  and  to 
preclude  persons  claiming  under  equitable  titles  from 
converting  the  company  into  a  trustee  for  them.  Where 
the  articles  of  association  contained  an  exemption 
clause  it  was  held  that  the  company's  lien  upon  shares 
for  all  claims  against  the  holder  was  available  against 
a  shareholder  who  was  merely  a  trustee  for  others 
for  debts  due  from  him  personally:  New  London  d 
Braeilian  Bank  v.  Brocklehank  (1882)  21  Ch.  D.  302, 
Bee  also  Re  Perkins  (1890)  24  Q.  B.  D.  613. 

As  regards  the  position  of  a  transferee  of  a  holder 
of  shares  **  in  trust  "  he  is  bound  to  enquire  whether 
the  transfer  is  authorized  by  the  nature  of  the  trust: 
Sweeney  v.  Bank  of  Montreal  (1887)  12  A.  C.  617 
affirming  (1885)  12  8.  C.  R.  661 ;  see  also  Bopharl  v. 
McFarUme  (1890)  18  S.  C.  R.  183.      But  the  words 
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Sect. 50.  ** Manager  in  Trust,"  appended  to  the  signature  of 
a  bank  manager,  import  that  he  held  and  transferred 
shares  in  trust  for  his  employers,  the  bank,  and  are 
not  calculated  to  suggest  that  he  stood  in  a  fiduciary- 
relation  to  some  other  person  so  as  to  affect  a  trans- 
feree for  value  with  constructive  notice  of  such  rela- 
tionship: London  S  Canadian  Loan,  etc.,  Company 
V.  Duggan  (1893)  A.  C.  506.  See  also  Wilson  v.  B.  C. 
Refining  Co.  (1915)  22  D.  L.  R.  634,  where  the  English 
cases  are  collected. 


By-law  to 

consolidate 

shares. 


Purchase  of 
fractions   of 
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capital. 
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Increase  or  Reduction  of  Capital,  etc. 

51.  The  directors  of  the  company  may  at  any  time,  when- 
ever the  par  value  of  the  existing  shares  of  the  company 
is  less  than  one  hundred  dollars  each,  make  a  by-law  consolidat- 
ing them  into  shares  of  a  larger  par  f  alue ;  but  no  such  consoli- 
dated share  shaU  exceed  the  par  value  of  one  hundred  dollars. 

2.  For  the  purpose  of  such  consolidation,  the  company 
shall  have  the  power  to  purchase  fractions  of  shares,  and  shall 
be  bound  to  sell  any  shares  held  from  such  purchases,  within  two 
years  after  the  purchase. 

3.  The  directors  of  the  company  may  also,  at  any  time, 
make  a  by-law  subdividing  the  existing  shares  into  shares  of  a 
smaller  amount.    2  E.  VII.,  c.  15,  s.  40 ;  4  E.  VIL,  c.  5,  s.  2. 

52.  The  directors  of  the  company  may,  at  any  time  after 
ninety  per  centum  of  the  capital  stock  of  the  company  has  been 
taken  up  and  fifty  per  centum  thereon  paid  in,  make  a  by-law 
for  increasing  the  capital  stock  of  the  company  to  any  amount 
which  they  consider  requisite  for  the  due  carrying  out  of  the 
objects  of  the  company. 

2.  No  by-law  for  increasing  or  reducing  the  capital  stock 
of  the  company,  or  for  subdividing  the  shares,  shall  have  any 
force  or  effect  whatsoever,  until  it  is  approved  by  the  votes  of 
shareholders  representing  at  least  two-thirds  in  value  of  the 
subscribed  stock  of  the  company  at  a  special  general  meeting  of 
the  company  duly  called  for  considering  the  same,  and  after- 
wards confirmed  by  supplementary  letters  patent.  2  E.  VII., 
c.  15,  ss.  41  and  43. 

53.  Such  by-law  shall  declare  the  number  of  the  shares 
of  the  new  stock,  and  may  prescribe  the  manner  in  which  the 
same  shall  be  allotted. 

2.  In  default  of  the  manner  of  the  allotment  of  the  shares 
of  the  new  stock  being  prescribed  by  such  by-law,  the  control  of 
such  allotment  shall  vest  absolutely  in  the  directors.  2  E.  VII., 
•c.  15,  s.  41. 
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Bednstion  of  Share  CapiUl.  Ittt  M< 

54   (1)   Subject  to  conflrmatiun  by  9upplement«rv   lettrrtt  Mr-law  for 
patent,  a  c*<»nipaiiy  may  by  by-law  rwluoe  itM  Mbarc  capital  in  any  J^j^'"**'«i»«^ 
way.  and  in  particular,  witiiout  prujudicc  tu  tbe  f;enerality  of  .-aiiital. 
the  fore>join^'  power,  may : — 

('i\   Kxtin)fui»h  or  reduce  the  liability  on  any  of  it*  •bnr*'* 

n    !'   !>«ct  of  share  capital  not  paid  up;  or, 
{bi    KitiuT    with    or    without    cxtin^^tiishiii);    or    r«Mlii«iii){ 
liability  on  any  of  it^  nharea,  cancel  any  paid-up  share 
capital  which  is  lost  or  unrepresented  by  available  assets; 
or, 
(e)   Either  with  or  without  extini^uiMhin^  or  reducing  lia- 
bility on  any  of  its  ffbarcK,  pay  off  any  paid-up  share 
capital  which  is  in  excess  of  the  wantM  of  the  company; 
aod  may  reduce  the  amount  of  its  share  capital  and  of  its  shares 
accordingly. 

(2)  No  by-law  for  reducing  the  capital  stock  of  the  com- 
pany shall  have  any  force  or  effect  whatsoever,  until  it  is  ap- 
proved by  the  votes  of  shareholders  representing  at  least  two- 
thirds  in  value  of  the  subscribed  stock  of  tlie  company  at  a 
special  general  meeting  of  the  company  duly  called  for  consider- 
ing the  same,  and  afterwards  confirmed  by  guppleraentary  letters 
patent.    2  K.  VII..  .    I.',  ^s.  41  and  43;  7-8  Geo.  V.,  c.  25,  s.  8. 

54a.     On  ami    mmi    ilie  confirmation  by  a  company  of  a-^'WIHonio 
by-law  for  rctlucing  share  capital,  or  where  the  rctluction  does  ^^,n-  of 
not  involve  eiUier  the  diminution  of  any  liability  in  respect  of  "  and 
unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  rwluccd." 
paid-up  share  capital,  tlien  on  and  from  the  presentation  of  the 
petition  for  supplementary  letters  patent  confirming  the  reduc- 
tion, the  company  shall  add  to  its  name,  until  such  date  as  the 
Secretary  of  State  of  Canada  may  fix,  the  words  *"  and  reduced,'* 
as  the  last  words  in  its  name,  and  those  words  shall,  luitil  that 
date,  be  deemed  to  be  part  of  the  name  of  the  company :    Pro- 
vide<l   that,  where  tlie  reduction   does  not  involve  either  the 
diminution  of  any  liability  in  respect  of  unpaid  share  capital 
or  the  payment  to  any  shareholder  of  any  paid-up  share  capital, 
the  Secretary  of  State  of  Canada  may,  if  he  thinks  expedient, 
dispi>nse    altogether    with    the    addition    of    tbe    words    "  and 
redut^d."    7-8  Geo.  V,,  c.  25,  s.  8. 

54b.    (1)    Where  the  proposed   reduction   of  share  capital  Obj^H-tions 
involves  either  diminution  of  liability  in  respect  of  unpaid  share  '**  j'**||j°'** 
capital  or  the  payment  to  any  shareholder  of  any  paid-up  sliare  ment  of  list 
capital,  and  in  any  other  case  if  tije  Secretary  of  State  of  Can-  of  obj^odng 
ada  so  directs,  every  creditor  of  the  company  who  at  the  date  of  *''*******'*• 
the  petition  for  supplementary  letters  patent  to  tlic  Secretary  of 
State  of  Canada  is  entitled  to  any  debt  or  claim  which,  if  that 
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date  were  the  commencement  of  the  winding-up  of  the  company, 
would  be  admissible  in  proof  against  the  company,  shall  be 
entitled  to  object  to  the  reduction. 

(2)  The  Secretary  of  State  of  Canada  shall  settle  a  list  of 
creditors  so  entitled  to  object,  and  for  that  purpose  shall  ascer- 
tain, as  far  as  possible  without  requiring  an  application  from 
any  creditor,  the  names  of  those  creditors  and  the  nature  and 
amount  of  their  debts  or  claims,  and  may  publish  notices  fixing 
a  day  or  days  within  which  creditors  not  entered  on  the  list  are 
to  claim  to  be  so  entered  or  are  to  be  excluded  from  the  right 
of  objecting  to  the  reduction. 

(3)  Where  a  creditor  entered  on  the  list  whose  debt  or 
claim  is  not  discharged  or  determined  does  not  consent  to  the 
reduction,  the  Secretary  of  State  of  Canada  may,  if  he  thinks 
fit,  dispense  with  the  consent  of  that  creditor,  on  the  company 
securing  payment  of  his  debt  or  claim  by  appropriating,  as  the 
Secretary  of  State  of  Canada  may  direct,  the  following  amount, 
that  is  to  say, — 

(i)  If  the  company  admits  the  full  amount  of  his  debt  or 
claim,  or,  though  not  admitting  it,  is  willing  to  provide 
for  it,  then  the  full  amount  of  the  debt  or  claim ; 

(ii)  If  the  company  does  not  admit  or  is  not  willing  to 
provide  for  the  full  amount  of  the  debt  or  claim,  or  if 
the  amount  is  contingent  or  not  ascertained,  then  an 
amount  fixed  by  the  Secretary  of  State  of  Canada  after 
the  like  inquiry  and  adjudication  as  if  the  company  were 
being  wound  up.     7-8  Geo.  V.,  c.  25,  s.  8. 

54c.  The  Secretary  of  State  of  Canada,  if  satisfied,  with 
respect  to  every  creditor  of  the  company  who  under  this  Act 
is  entitled  to  object  to  the  reduction,  that  either  his  consent  to 
the  reduction  has  been  obtained  or  his  debt  or  claim  has  been 
discharged  or  has  determined,  or  has  been  secured,  may  issue 
supplementary  letters  patent  confirming  the  reduction  on  such 
terms  and  conditions  as  he  thinks  fit.  7-8  Geo.  V.,  c.  25,  s.  8. 

54d.  (1)  A  shareholder  of  the  company,  past  or  present, 
shall  not  be  liable  in  respect  of  any  share  to  any  call  or  contri- 
bution exceeding  in  amount  the  difference  (if  any)  between  the 
amount  paid,  or  (as  the  case  may  be)  the  reduced  amount,  if 
any,  which  is  to  be  deemed  to  have  been  paid,  on  the  share  and 
the  amount  of  the  share  as  fixed  by  the  supplementary  letters 
patent ; 

Provided  that  if  any  creditor,  entitled  in  respect  of  any 
debt  or  claim  to  object  to  the  reduction  of  share  capital,  is  by 
reason  of  his  ignorance  of  the  proceedings  for  reduction,  or  of 
their  nature  and  effect  with  respect  to  his  claim,  not  entered 
on  the  list  of  creditors,  and,  after  the  reduction,  the  company  is 
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unable,  within  Uie  uieftntng  of  the  proviiion«  of  the  Winding-up  Beet.  Md. 
Act  to  pay  the  amount  of  bit  debt  or  claim,  then, —  -jr^ — ttt- 

(i)  evorv  perMon  who  wa«  a  Khareholder  of  the  company 
at  the  date  of  tlie  supplementary  lettera  i>aicnt  shall  be 
liable  to  contribute  for  the  payment  of  that  debt  or 
claim  an  amount  not  exceeding  the  amount  which  he 
would  hare  been  liable  to  contribute  if  the  company  had 
commenced  to  be  wound  up  on  the  day  before  the  date  of 
the  supplementary  letters  patent;  and, 

(ii)  if  the  company  is  wound  up,  the  Court,  on  the  appli- 
cation of  any  such  creditor  and  proof  of  his  ignorance  as 
aforesaid,  may,  if  it  thinks  fit,  settle  accordingly  a  list  of 
persons  so  liable  to  contribute,  and  make  and  enforce 
calls  and  orders  on  the  contributories  settled  on  tlic  list 
as  if  they  were  ordinary  contributories  in  a  winding-up. 

(2)  Nothing  in  this  section  shall  affect  tlie  rights  of  the 
oontributories  among  themselves.    7-8  Geo.  V.,  c.  25,  s.  8. 

Mb.  Any  director,  manager,  or  officer  of  the  company  who  Penalty  for 
wilfully  conceals  the  name  of  any  creditor  entitled  to  object  to  c«n«*hnent 
the  reduction,  or  wilfully  misrepresents  the  nature  or  amount  creditor, 
of  the  debt  or  claim  of  any  creditor,  or  aids  or  abets  in  or  is  priry 
to  any  such  concealment  or  misrepresentation,  is  guilty  of  an 
indictable  offence  and  liable  to  five  years'  imprisonment  or  to 
a  penalty  not  exceeding  one  thousand  dollars,  or  to  both  such 
imprisonment  and  such  penalty.    7-8  Oeo.  V.  c.  25,  s.  8. 

54f.  In  any  case  of  reduction  of  share  capital  the  Secretary  PubUoatioa 
of  State  of  Gainada    may  require  the  company  to  publish,  as  he  of  rraMM 
directs,  the  reasons  for  reduction,  or  such  other  information  in  [UJij'***"*^ 
regard  thereto  as  he  may  think  expedient  with  a  view  to  give 
proper  information  to  the  public,  and,  if  he  thinks  fit,  the  cauaee 
which  led  to  the  reduction.     7-8  CJeo.  V.,  1917,  c.  25,  s.  8. 

56.  At  any  time,  not  more  than  six  months  after  the  approval  Supple- 
of  a  by-law  for  increasing  or  reducing  the  capital  stock  of  the  t^fnurj  Let- 
company,  or  for  sulnlividing  the  shares,  the  directors  may  apply  g,^  bylaw, 
to  tlie  Secretary  of  State  for  tlie  issue  of  supplementary  letters 
patent  to  confirm  the  same.    2  E.  VIL,  c.  15,  s.  44. 

56.  The  directors  shall,  with  such  application,  produce  a  BTi(|«Qe« 
copy  of  such  by-law,  under  the  seal  of  the  company,  and  signed  with 
by  the  president  or  vice-president,  and  the  secretary,  and  estab-  «ppw«^i««»- 
lish  to  the  satisfaction  of  the  Secretary  of  State,  the  due  passage 
and  approval  of  such  by-law  and  the  expediency  and  bona  fide 
character  of  the  increase  or  reduction  of  capital  or  subdivision  of 
ihares,  as  the  case  may  be,  thereby  provided  for. 
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Sect.  56.  2.  The  Secretary  of  State  shall,  for  that  purpose,  take  any 

—— — ; requisite  e video ce  in  writing,  by  oath  or  affirmation  or  by  solemn 

how  taken     declaration,  and  shall  keep  of  record  any  such  evidence  so  taken. 
2  E.  VII.,  c.  15,  s.  44. 


Granting 
of  the  letters. 


Notice. 


Effect  of 
letters. 


New  stock 
subject  to 
provisions 
of  this 
part. 


57.  Upon  the  due  passage  and  approval  of  such  by-law  being 
so  established,  the  Secretary  of  State  may  grant  such  supple- 
mentary letters  patent. 

2.  Notice  of  the  granting  of  such  letters  patent  shall  be 
forthwith  given  by  the  Secretary  of  State  in  the  Ccmada 
Gazette,  in  the  form  E  in  the  schedule  to  this  Act. 

3.  From  the  date  of  such  supplementary  letters  patent,  the 
capital  stock  of  the  company  shall  be  and  remain  increased  or 
reduced/ or  the  shares  subdivided,  as  the  case  may  be,  to  the 
amount  in  the  manner  and  subject  to  the  conditions  set  forth  by 
such  by-law.  / 

4.  The  whole  of  the  stock,  as  so  increased  or  reduced  or  with 
such  subdivided  shares,  shall  become  subject  to  the  provisions 
of  this  Part,  in  like  manner,  as  far  as  possible,  as  if  every  part 
thereof  had  been  or  formed  part  of  the  stock  of  the  company 
originally  subscribed.    2  E.  VII.,  c.  15,  s.  45. 

Increase  or  reduction  of  capital,  etc. 
Increase  of  capital. 
Reduction  of  capital. 
Modes  of  reduction. 
Pari  passu. 
Illegal  reduction. 

Procedure  for  alteration  of  capital  stock. 
Increase,  decrease,  or  sub-division. 
Further  requirements  in  case  of  reduction. 
Consolidation  of  shares. 

The  general  rule  is  that  where  the  authorized  share 
capital  of  a  company  has  become  fixed  by  its  letters 
patent  there  is  no  inherent  power  in  the  company  or 
in  its  shareholders  or  directors  to  alter  such  share 
capital.  The  Act,  however,  contains  provisions  per- 
mitting such  alteration  on  compliance  with  the  statu- 
tory requirements. 

It  follows  from  the  rule  first  stated  that  no  increase, 
decrease  or  subdivision  of  the  capital  stock  of  a  com- 
pany is  valid  unless  the  steps  prescribed  by  the 
statute  have  been  strictlv  followed.       So  where  the 
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oomptiny'Hcnpital  hn8  \H*vn  iiicrcuged  without  the  iftgne  Sees.  61*97. 

of  HiippleiiuMitary  letterB  patcMit  and  tlie  hoIdvrH  of       "~ 

the  now  HliaroM  have  voted  on  a  reHolution  at  a  Khare- 
holderi)*  meeting  the  roMolution  in  invalid,  even  though 
a  majority  of  the  orijirinal  shnrehohhTH  voted  in  favor 
of  it:  Courchene  v.  I'iger  Park  Co.  (11)15)  'J3  I).  L.  R. 
693;24gue.  K.  B.97. 

I'ndor  tlic  Dominion  Act,  it  is  a  condition  precc-  incrvsM 
dent  for  the  increase  of  capital  that  ninety  per  cent.**'********* 
of  the  authorized  capital  has  been  subscribed  and 
fifty  jH»r  cent,  thereon  paid  in.  Bona  fide  compliance 
with  this  requirement  is  essential,  and  an  attempt  to 
pay  up  the  existing  shares  by  declaring  a  discount  to 
the  amount  unpaid  is  ineffectual:  In  re  Ontario 
Express  <t  Transportation  Co.  (1894)  21  A.  R.  646. 
See  also  Page  v.  Austin  (1884)  10  S.  C.  B.  132,  167. 
The  increase  of  capital  must,  moreover,  be  sanctioned 
by  supplementary  letters  patent.  While  such  supple- 
mentary letters  patent  when  granted  are  not  open  td 
attack  at  the  instance  of  a  member  of  the  public  by 
reason  of  the  irregularity  in  respect  of  any  matter  pre- 
liminary to  their  issuance,  this  rule  does  not  apply  as 
against  the  Attornev-General :  Myers  v.  Lucknow  Ele- 
vator Co.  (1905)  6  6.  W.  R.  291. 

On  an  increase  of  capital  the  new  shares  should  be 
offered  to  the  existing  shareholders  pro  rata,  and  a 
one-sided  allotment  by  the  directors  to  themselves  of 
the  new  shares  so  as  to  alter  the  control  has  been  held 
invalid:  Martin  v.  Gibson  (1908)  15  O.  L.  R.  623.  See 
also  Bonisted  v.  CoUis  Leather  Co.  (1919)  45  O.  L.  R. 
195. 

The  procedure  to  be  followed  by  the  company  on  an 
application  for  an  increase  of  capital  is  set  out  below. 

Section  54  of  B.  S.  C.  1906,  c.  79,  was  repealed  in  it^iucUo. 
1917  by  the  Companies  Act  Amendment  Act,  7-8  V.  o,**'**^"*^ 
25,  and  a  new  group  of  sections  numl>ered  54  to  54F 
enacted.     These  sections  adopt  the  provisions  of  sec- 
tions 46  and  following  sections  of  the  Im|)erial  Com- 
panies (Consolidation)  Act,  1908,  with  some  inodifica- 
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Sees.  51-57.  tions  necessitated  by  reason  of  the  different  mode  of 
^incorporation  in  use  under  the  Dominion  Act,  viz.,  by 
letters  patent  instead  of  by  memorandum  and  articles 
of  association,  and  by  reason  of  the  fact  that  the  Secre- 
tary of  State  is  substituted  for  the  Court  as  the  autho- 
rity who  confirms  the  reduction. 


Modes  of 
reduction. 


Further 
modes  of 
reduction. 


A  reduction  of  the  capital  stock  of  a  company  may 
take  place  in  various  ways,  of  which  the  following  are 
examples : — 

1.  By  cancelling  liability  of  shareholders  in  respect 
of  unpaid  capital.  For  example,  shares  having  a  par 
value  of  $100  each  have  been  subscribed  for  and  issued 
to  shareholders ;  $50  have  been  paid  up  on  each  share 
and  there  remains  a  liability  of  $50,  which  can  be  called 
up  at  any  time  by  the  directors-  If  the  shares  are  re- 
duced to  $50  fully  paid  shares  this  liability  is  extin- 
guished. 

2.  By  paying  off  or  returning  paid-up  capital  not 
required  for  the  purposes  of  the  company. 

3.  By  cancelling  authorized  capital  or  unissued 
shares. 

4.  By  cancelling  capital  which  has  been  lost  or  is 
unrepresented  by  available  assets. 

This  latter  mode  is  the  one  which  is  adopted  for  the 
purpose  of  enabling  a  company  to  pay  dividends  after 
a  loss  or  depreciation  of  capital.  See  In  re  Hoare,  dc, 
Co,,  Ltd.  (1904)  2  Ch.  208,  and  the  note  to  s.  70. 

In  view  of  the  fact  that  the  amendment  to  the  Act 
is  recent  and  the  practice  thereunder  has  not  yet  been 
defined  it  is  not  possible  to  state  to  what  extent  the 
decisions  under  the  corresponding  sections  of  the  Im- 
perial Act  will  be  applied,  but  it  is  submitted  that  the 
Secretary  of  State  will  be  guided  by  the  English  prac- 
tice. The  following  is  a  short  statement  of  the  result 
of  some  of  the  more  important  cases  under  the  sections 
of  the  Imperial  Act. 

The  section  authorizes  the  reduction  of  share 
capital  in  ''any  way";  and  the  above  list  of  modes  is 
not  exhaustive.    Any  form  of  reduction  of  capital  may 
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bo  aanoiiontKl :  British  Ameritmn  Lrusttv  Corporatwu  Sect.  51-57. 
V.  Cauper  (1894)  A.  C.  399;  if  it  is  not  unjust  or 
inequitable :  ht  re  Credit  Assurance,  dc,  Corporation, 
Ltd.  (1902)  2  Ch.  (301;  and  is  fair  as  betwoen  the 
various  cla^MOK  of  shareholders:  Poole  v.  National 
Bank  of  China  ( 1907)  A,  C.  229.  A  scheme  of  reduction 
may  be  fair  and  equitable  though  it  alters  the  rights 
of  preference  shnreholders :  In  re  Welsbach  Incandes- 
cent Gas  Uijht  Co.,  ltd.  (1904)  1  Ch.  87. 

Where  there  are  several  classes  of  shares  prima  P<»n  pc»au 
facie  the  reduction  should  be  part  passu :  Bannatyne  v. 
Direct  Spanish  Telegraph  Co.  (1887)  34  Ch.  D.  287. 
If,  however,  preference  shares  are  entitled  to  priority 
as  to  capital  the  reduction  should  be  eilected  upon  the 
other  classes:  In  re  Agricultural  Hotel  Co.  (1891)  1 
Ch.  396;  In  re  London  and  New  York  Investment  Cor- 
poration (1895)  2  Ch.  8G0.  The  rule  is  that,  where  there 
are  different  classes  of  shares,  the  loss  of  capital  should 
fall  on  those  classes  which  according  to  the  constitu- 
tion of  the  company  are  the  proper  ones  to  bear  it:  In 
re  Floating  Dock  Co.,  Ltd.  (1895)  1  Ch.  691.  But  a 
redaction  may  be  sanctioned  which  alters  the  rights  of 
different  classes  of  shareholders:  In  re  Welsbach  In- 
candescent Gas  Light  Co.  (1904)  1  Ch.  87. 

In  that  case  the  company  having  passed  a  special 
resolution  for  reduction  of  its  capital  also  resolved  in 
accordance  with  the  provisions  of  the  articles  that, 
after  confirmation  of  the  special  resolution  by  the 
Court,  the  rights  of  the  shareholders  inter  se  should  be 
altered  in  favor  of  the  ordinary  shareholders  at  the 
expense  of  the  preference  shareholders.  It  was  held 
that  the  Court  might  consider  whether  the  scheme  was 
fair  or  unfair,  whether  it  did  or  did  not  accord  exactly 
with  the  legal  rights  of  the  shareholders;  and  the 
scheme,  including  the  alteration  of  the  rights  of  the 
shareholders,  being  deemed  fair  and  equitable  the 
reduction  was  confirmed. 

In  British  and  American  Trustee  Corporation  v. 
Couper  (1894)  A.  C.  399,  the  company  had  power  under 
its  articles  to  reduce  capital  by  paying  off  capital. 
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Sees.  51-57.  The  company  carried  on  business  in  England  and  the 
United  States  and  found  this  to  be  disadvantageous, 
and  a  special  resolution  was  passed  whereby  the  com- 
pany was  to  make  over  the  American  assets  to  the 
shareholders  there  and  cancel  their  shares,  the  English 
shareholders  taking  the  English  assets  and  an  agreed 
sum  by  way  of  adjustment.  It  was  held  that  the 
arrangement  was  fair  and  equitable  and  should  be  con- 
firmed. 


Illegal 
reduction. 


For  examples  of  cases  where  reduction  has  been 
refused  on  the  ground  of  illegality  see  In  re  Develop- 
ment Company  of  Central  and  West  Africa  (1902)  1 
Ch.  547 ;  Re  Walker  Steam  Traivl,  So.,  Co.  (1908)  S.  C. 
123  Ct.  of  Sess.  10  F.  123.  In  the  former  case  deferred 
shares  were  proposed  to  be  cancelled  and  the  holders 
were  to  receive  100  £1  ordinary  shares  in  exchange  for 
each  £1  deferred  share.  This  scheme  was  held  to  be 
illegal  as  being  in  reality  an  increase  of  capital  and  the 
issue  of  part  thereof  at  a  99  per  cent,  discount.  In  the 
latter  case  part  paid  shares  were  converted  into  paid- 
up  shares  and  the  unissued  capital  increased. 


Increase, 
decrease 
or  sub- 
division. 


Procedure  for  alteration  of  capital  stock. 

The  procedure  to  be  followed  by  the  company  is  the 
same  for  applications  to  increase,  decrease  or  sub- 
divide the  share  capital  of  the  company. 

A  by-law  must  first  be  passed  by  the  directors  and 
approved  by  the  votes  of  shareholders  representing 
two-thirds  in  value  of  the  subscribed  stock  of  the  com- 
pany at  a  special  general  meeting  of  the  company  duly 
called  for  considering  the  by-law.  The  directors  must 
then  within  six  months  after  the  approval  of  the  by-law 
by  the  shareholders  apply  to  the  Secretary  of  State  for 
supplementary  letters  patent.  The  by-law  does  not 
become  operative  until  the  supplementary  letters 
patent  confirming  it  have  been  issued. 

The  following  documents  are  required : — 

(1)  Petition  for  supplementary  letters  patent 
signed  by  the  directors  or  a  majority  of  them. 
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(2)  DeolaratioD  verifying  signatares  to  the  poti- Sms.  51-57. 
lion. 

(3)  Declaration  verifying  the  truth  of  the  facts  set 
out  in  the  petition  and  the  bona  fide  character  of  the 
increase,  decrease  or  sub-division. 

(4)  Declaration  by  a  responsible  officer  of  the  com- 
pany proving  the  due  passing  of  the  by-law  and  pro- 
ducing and  verifying  the  following: — 

(a)  Copy  of  such  by-law  duly  certified  under  the 
seal  of  the  company  and  signed  by  the  President  or 
Vice-President  and  by  the  Secretary ; 

(b)  A  copy  of  the  proceedings  at  the  meeting  of 
shareholders  with  respect  to  the  confirmation  of  the 
by-law ; 

(c)  An  extract  from  the  general  by-laws  of  the 
company  setting  out  the  provisions  applicable  to  the 
calling  of  meetings  of  shareholders; 

(d)  A  copy  of  the  notice  or  advertisement  as  the 
case  may  be  summoning  the  meeting  of  shareholders. 

In  any  case  of  reduction  of  share  capital  publica-  FurUier  re- 
tion  of  the  reasons  for  reduction  or  other  information  J^  J^'^^ 


with  regard  thereto  may  be  required  (s.  54f).     See  <>' »*<>«»<?**«« 
In  re  Truman,  Hanbury,  Buxton  d  Co.  (1910)  2  Ch.  **'***'*"*• 
4d8. 

In  all  cases  of  reduction  of  capital  the  company  is 
required  to  add  the  words  **  and  reduced  "  to  its  name 
until  such  date  as  is  fixed  by  the  Secretary  of  State. 
Where  the  reduction  does  not  involve  the  diminution 
of  liability  or  paying  off  any  paid-up  share  capital 
they  are  only  required  to  be  used  from  the  time  of  the 
presentation  of  the  petition ;  and  the  Secretary  of  State 
may  dispense  altogether  with  the  use  of  the  words,  but 
under  the  English  practice  this  is  rarely  done.  It  was 
done  in  In  re  Australian  Estates  and  Mortgage  Co. 
(1910)  1  Cfh.  414  on  the  ground  that  the  company  would 
be  Injured  by  the  addition. 

Where  a  diminution  of  liability  or  a  return  of  paid 
up  capital  are  involved  the  words  must  be  used  from 
the  date  of  tlie  confirmntion  of  the  by-law.    And  in  both 

BAA.— 18 


274  DOMINION  COMPANIES  ACT. 

Sees.  51-57.  cases  under  the  English  practice  the  use  of  this  addi- 
tion  is  generally  required  for  a  period  of  one  month. 
Where  the  proposed  reduction  of  share  capital  in- 
volves a  diminution  of  liability  or  a  return  of  paid-up 
capital,  and  in  any  other  case  if  tlie  Secretary  of  State 
so  directs,  the  Secretary  of  State  must  settle  a  list  of 
the  creditors  of  the  company  entitled  to  object  to  the 
reduction  and  follow  the  additional  procedure  set  out 
in  s.  54B  for  obtaining  their  consent  or  dispensing  with 
it  on  the  terms  set  out  in  the  section.  Doubtless  under 
ss.  54B.ff.  the  practice  under  the  corresponding  sec- 
tions of  the  Imperial  Act  will  be  largely  adopted,  as  to 
which  see  Palmer  Precedents,  Part  1  (ed.  1912),  p. 
1287. 

Consoiida-  The  provisious  with  respect'to  the  confirmation  of 

shares  ^^^  by-law  and  the  obtaining  of  supplementary  letters 

patent  do  not  apply  to  a  by-law  consolidating  the  exist- 
ing shares  of  the  company  inta  shares  of  a  larger  par 
value. 

It  is  to  be  noted  that  the  right  to  consolidate  shares 
is  only  given  where  the  par  value  of  the  shares  is  less 
than  $100  each,  and  the  shares  as  consolidated  must  not 
exceed  the  par  value  of  $100  each  (s.  51).  If  it  is 
desired  to  issue  shares  of  a  greater  par  value  than  $100 
each  the  proper  provision  for  that  purpose  should  be 
embodied  in  the  petition  for  incorporation. 

Calls. 

Calls  within  ^^'  ^^^  ^^^^  ^^^^  ^^^  P®^  centum  upon  the  allotted  shares 
tihe  first  of  stock  of  the  company  shall,  by  means  of  one  or  more  calls 
year.  formally  made,  be  called  in  and  made  payable  within  one  year 

from  the  incorporation  of  the  company. 
Calls  for  ^'  1^6  residue  shall  be  called  in  and  made  payable  when 

residue.         and  as  the  letters  patent,  or  the  provisions  of  this  Part,  or  the 

by-laws  of  the  company  direct.    2  E.  VII.,  c.l5,  s.  46. 


Call  when  59.  A  call  shall  be  deemed  to  have  been  made  at  the  time 

^fi^Jid  when  the  resolution  of  the  directors  authorizing  such  call  was 

passed.     2  E.  VII.,  c.  15,  s.  47. 


made. 


Interest  on  ^0.  If  a  shareholder  fails  to  pay  any  call  due  by  him,  on  or 

calls.  before  the  day  appointed  for  the  payment  thereof,  he  shall  be 
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liable  to  pay  interest  for  the  same,  at  the  rate  of  §ix  per  oentmn    Sect.  60. 

'   'in  the  day  appointed  for  payment  to  the  time  of 

.1  thereof.    2  K.  VII.,  c.  15,  a.  47. 

Gl.  The  directors  may,  if  they  think  fit,  receive  from  any  pajniMtiB 
inreholdor  willing  to  advance  the  same,  beyond  the  sums  then  adtranetoa 
lly  called  for,  all  or  any  part  of  the  amounts  remaining  ■*•"*•• 
..1  on  the  nhares  held  by  such  shareholders. 

2.  Upon  the  money,  so  paid  in  advance,  or  so  much  thereof,  incerMt  may 
ns,  from  time  to  time,  exceeds  the  amount  of  the  calls  then  made  be  allowed. 
-I>on  the  shares  in  respect  of  which  such  advance  is  made,  the 
"  •  :tny  may  pay  interest  at  such  rate  not  exceeding  eight  per 
itn  per  annum,  as  the  shareholder  who  pays  such  sum  in 
advance  and  the  directors  agree  upon.    2  £.  VII.,  c.  15,  s.  48. 

62.  If  after  such  demand  or  notice  as  is  prescribed  by  the  Forfeiture  of 
letters  patent,  or  by  resolution  of  the  directors,  or  by  the  by-laws  attam  for 
of  tlie  company,  any  call  made  upon  any  share  is  not  paid  within  oan-^jmeat 
such  time  as  by  such  lettess  patent  or  by  resolution  of  the  direc- 
tors or  by  the  by-laws  is  limited  in  that  behalf,  the  directors,  in 

their  discretion,  by  vote  to  that  effect  duly  recorded  in  their 
minutes,  may  summarily  declare  forfeited  any  shares  whereon 
such  call  is  not  paid. 

2.  Such  shares  so  declared  forfeited  shall  thereupon  become  Revert  to 
the  pro|>erty  of  the  company,  and  may  he  disposed  of  as  the  company, 
company  by  the  by-laws  or  otherwise  prescribes. 

3.  Notwithstanding  such  forfeiture,  the  holder  of  such  shares  ijuhilityof 
at  the  time  of  forfeiture  shall  continue  liable  to  the  creditors  of  ''^'f"  *° 
the  company  at  such  time  for  the  full  amount  unpaid  on  such  **      ***"' 
shares  at  the  time  of  forfeiture,  less  any  sums  which  are  subse- 
quently received  by  the  company  in  respect  thereof.     2  E.  VII., 

c.  15,  s.  49. 

63.  The  directors  may,  if  they  see  fit,  instead  of  declaring  Fhiforcement 
forfeited  any  share  or  shares,  enforce  payment  of  all  calls,  and  <>'  payment 
interest  thereon,  by  action  in  any  Court  of  competent  jurisdic-  action* 
tion. 

2.  In  such  action  it  shall  not  be  necessary  to  set  forth  the  Wbato&ly 
special   matter,  but   it  shall   he  sufficient  to  declare  that  the  "j^*^^ 
defendant  is  a  holder  of  one  share  or  more,  stating  the  number  pro^*° 
of  shares,  and  is  indebted  in  the  sum  of  money  to  which  the 
'  amount,  in  respect  of  one  call  or  more,  upon  one 
• .  stating  the  number  of  calls  and  the  amount  of 
all,  whereby  an  action  has  accrued  to  the  company  under 
:        I'iirt.    2  E  VTT    ->    m,  g.  50. 
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Definition 
of  call. 


Discretion 
of  directors. 


The  term  '*  call  "  is  an  expression  used  to  denote 
both  a  demand  for  money  and  the  sum  demanded,  and 
in  this  last  sense  it  signifies  either  the  whole  sum  re- 
quired to  be  raised  at  one  time  from  the  shareholders 
of  a  company  by  contribution  amongst  themselves  or 
that  proportion  of  this  entire  sum  which  is  payable  in 
respect  of  each  share.  See  also  Re  Port  Arthur  Wagon 
Co.,  Tudhope's  Case  (1919)  45  0.  L.  R.  260,  268. 

Section  58  provides  that  not  less  than  ten  per 
centum  on  the  allotted  shares  of  the  company  shall  be 
called  up  within  a  year  from  the  date  of  incorporation. 
It  appears  that  this  section,  like  section  26,  is  directory 
only,  and  that  the  failure  of  the  directors  to  make  the 
prescribed  calls  has  not  the  effect  of  putting  a  share- 
holder in  arrears  so  as  to  prevent  his  making  a  transfer 
of  his  shares :  Ontario  Investment  Association  v.  Sippi 
(1890)  20  0.  R.  440.  Since  the  Act  contains  no  pro- 
visions as  to  how  the  balance  of  the  allotted  shares 
shall  be  called  up,  the  time  and  the  manner  of  calling 
up  the  stock  depend  on  the  provisions  of  the  letters 
patent  or  the  by-laws  relating  to  calls.  Hence,  if  the 
letters  patent  or  by-laws  contain   no   restrictions  the 
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'linH)torH  nmy  make  oallH  uh  they  see  fit  in  the  exercUc  8«ei.98^. 
»f  their  diHcretion,  subject  only  to  the  limita  which  arc  ,^ 

111.  11  1  IHacrrtina 

'■\  tiT-^t,  by  the  rule  that  no  calls  can  be  niade  upon  the  of  r>ir«rt«nfc 

•  iilers  of  any  company  for  any  purposes  not 
warranted  by  the  constitution  of  that  company; 
secondly,  that  the  sharoholders  are  not  bound  to  con- 
tribute more  than  the  capital  which  may  have  been 
agreed  upon ;  and  thirdly,  where  shares  have  been  sub- 
scribed for  on  the  basis  of  a  prospectus  or  an  agpree- 
ment  whereby  they  are  payable  by  fixed  instalments 
the  directors  can  not  increase  those  instalments  or 
make  the  shareholder  anticipate  the  date  of  payment 
by  means  of  calls. 

The  Court  will  not  interfere  with  the  discretion  of 
directors  in  making  a  call ;  for  example,  on  the  ground 
that  the  money  is  not  wanted  for  the  purposes  of  the 
company,  or  on  any  other  ground  except  mala  fides: 
Odessa  Tramways  v.  Mendel  (1878)  8  Ch.  I).  235,  but 
this  holding  is  bo  be  taken  as  subject  to  the  exception 
that  no  call  can  be  made  in  anticipation  of  the  in- 
stalment provided  for  in  the  subscription. 

The  directors,  in  the  absence  of  statutory  restric- 
tion, can  call  up  all  the  amounts  unpaid  in  respect  of 
shares  at  one  time:  Lake  Superior  Navigation  v.  Mor- 
rison (1872)  22  U.  C.  C.  P.  217. 

Where  a  call  is  made  upon  all  shareholders  without 
discrimination  or  impartiality  the  Court  will  not  inter- 
fere to  determine  whether  it  was  necessary  or  not 
But  if  calls  were  made  in  such  a  way  as  to  favor  one  set 
of  shareholders  the  Court  might  interfere  to  protect 
them:  Christopher  v.  Noxon  (1884)  4  O.  B.  672,  the 
rule  being  that  calls  must  be  made  on  shareholders  ^ 
equally.  Even  where  the  articles  of  a  company  gave 
the  power  to  make  calls  on  some  members  and  not  on 
others  it  was  held  that  this  did  not  justify  the  making 
of  a  call  on  certain  members  only  on  the  ground  that 
they  had  been  dilatory  in  pajnng  former  calls :  Gallo- 
way V.  nolle  Concerts  Society  (1914-5)  31  T.  L.  R.  469. 
So  where  directors  in  making  a  call  excluded  a  large 
amount  of  stock  held  abroad  it  was  held  in  an  action 
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Sees.  58-©3.  for  a  call  against  a  shareholder  in  Canada  that  the 

"Z"      ~        assessment  was  not  an  equal  assessment  and  was  there- 
Discretion.  T_i        A      111  11 

of  Directors,  lore  bad.  And  although  the  directors  were  empowered 
in  making  an  assessment  to  restrict  it  to  half  the  stock, 
it  was  held  that  this  would  not  justify  excluding  part 
of  the  stock  altogether,  but  at  most  allowed  them  to 
make  an  equal  assessment  on  all  the  stock  to  that  ex- 
tent: European  and  N.  A.  Ry.  Co.  v.  McLeod  (1875)  16 
N.  B.  3. 

Even  though  the  articles  of  association  of  a  com- 
pany may  permit  the  directors  to  make  a  difference 
between  shareholders  in  the  amount  of  calls  and  the 
time  of  payment,  it  is  a  breach  of  duty  on  the  part  of 
directors  to  favor  themselves  in  this  regard  unless  they 
inform  the  shareholders  and  get  their  consent:  Alex- 
ander v.  Automatic  (1899)  2  Ch.  302.  .  The  general 
rule  that  directors  must  not  favor  themselves  applies 
where  the  contribution  exacted  from  the  shareholders 
is  not  technically  a  call:  Peterborough  Cold  Storage 
Co.  (1907)  14  0.  L.  E.  475. 

In  an  action  for  calls  respondent  alleged  that  the 
subscriptions  of  two  shareholders  had  been  reduced  on 
the  subscription  book  after  the  respondent  subscribed 
for  his  shares,  and  the  call  having  been  made  against 
these  shareholders  on  the  reduced  amount  was  unequal 
and  .therefore  invalid.  Held,  that  while  admitting  the 
principle  that  calls  must  be  equal  the  respondent  had 
failed  to  prove  that  the  'calls  were  either  illegal,  par- 
tial, or  unjust':  National  Insurance  Co.  v.  Hatton 
(1879)  2  L.  N.  238,  24  L.  C.  J.  Q.  B.  26. 

A  company  which  is  in  difficulties  may  make  a  call 
to  prevent  the  transfer  of  shares:  Gilbert's  Case 
(1869-70)  L.  R.  5  Ch.  559,  and  a  call  may  be  made  to  in- 
crease the  saleable  assets  of  a  company  to  the  amour t 
thereof:  New  Zealand,  Sc,  Co.  v.  Peacock  (1894)  1  Q. 
B.  622. 

Instalments  distinguished  from  calls. 

Instalments         Instalments  payable  under  agreement  to  purchase 

from°Sis.  ^  shares  are  not  calls,  e.g.,  where  there  has  been  a  public 

issue  and  shares  are  subscribed  for  on  the  terms  of  a 

prospectus   providing   for   payment   by   instalments: 
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AlesBomder  v.  Automatic  (1900)  2  Ch.  56.    See  aUolMt.M4t. 

Re  Port  sirthur  Watfon  Co,,  Tudhope'a  Case  (1919) 

45  O.  L.  K.  200.  Ill  (iraham  Island  Collieries  v.  Mcl.eod 
(1914)  16  D.  L.  H.  281,  Macdoimld,  C.J.A.,  and  Martin, 
J. A.,  of  the  liritinh  Columbia  Court  of  Apptml,  Huid  lonuiiMoca. 
that  a  stipulation  that  the  balance  due  under  a  Hub- 
hcriptiou  should  be  payable  on  call  within  eigh- 
teen months  after  allotment  meant  that  the  bal- 
ance should  not  be  payable  within  eighteen  months 
except  on  call,  but  that  after  the  expiration  of  such 
time  the  balance  became  due  and  payable  without 
call.  It  is  difficult  to  see,  however,  wliat  answer  the 
company  could  have  in  such  a  case  to  the  defence  of 
the  shareholder  that  he  was  entitled  to  have  the  terms 
of  his  agreement  adhered  to. 

The  question  arises  whether  default  in  the  payment 
of  instalments  as  distinguished  from  calls  will  enable 
directors  to  forfeit  shares.  Unless  the  prospectus  or 
agreement  on  which  the  shares  are  sold  expressly 
enables  the  directors  to  forfeit  for  non-payment  of 
instalments  it  is  submitted  there  is  no  such  power. 
The  proper  procedure  is  to  make  a  formal  call 
and  then,  in  the  event  of  further  default,  to  declare 
n  forfeiture  under  section  62  for  non-payment  of  the 
call.  Section  66  provides  that  no  share  shall  be  trans- 
ferable until  all  previous  calls  thereon  are  paid;  in  the 
absence  of  authority  it  is  extremely  doubtful  whether 
shares  on  which  instalments  are  overdue  are  similarly 
incapable  of  transfer.  See  now  Re  Port  Arthur  Watfou 
Co.,  supra. 

Generally  there  is  no  liability  to  pay  for  shares  commence- 
until  a  call  is  made,  and  notice  thereof  given  to  the  [JfJ^i^' 
shareholder,  and  until  that  time  Uie  statute  of  limita- 
tions does  not  run  against  the  company.  Therefore, 
persons  named  as  shareholders  in  a  charter  issued  in 
1880  were  in  in  1891  held  liable  to  pay  the  amount  of 
their  shares,  no  formal  call  having  been  made  in  the 
meantime:  Re  Haggart  Bros.  Manufacturing  Co.; 
Peaker*8  and  Runion's  Case  (1892)  19  A.  H.  582,  and 
see  Alexander  v.  Automatic  Telephone  Co.  (1900)  2 
Ch.  56. 
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Sees.  58-63.  An  agreement  that  a  shareholder  shall  not  be  liable 
for  calls  is  ultra  vires:  Ex  p.  Clark  (1869)  L.  E.  7  Eq. 
550;  Bunn's  Case  (1860)  2  De  G.  F.  and  J.  275,  and  see 
Re  Lake  Ontario  Navigation  Co.  (1909)  20  0.  L.  R.  191; 
and  when  a  call  has  been  made  a  shareholder  can  not  be 
released  from  his  liability  to  pay  it :  Mother  Lode  Con- 
solidated V.  Hill  (1903)  19  T.  L.  R.  341. 

If  a  person  sui  juris  is  beneficially  entitled  to  shares 
and  the  registered  holder  has  paid  calls  thereon  the 
beneficial  owner  is  bound  to  indemnify  him :  Ear  do  on 
V.  Belilios  (1901)  A.  C.  118.  Where  a  call  is  made  after 
the  death  of  a  shareholder  his  executors  are  liable  to 
pay  it  out  of  his  assets :  New  Zealand  Gold,  Sc,  Co.  v. 
Peacock  (1894)  1  Q.  B.  622. 

How  made.  '- 

Sections  58,  59  and  80  contain  the  provisions  of  the 
Act  relating  to  the  making  of  calls.  Directors  are 
governed  with  respect  to  the  exercise  of  their  power  to 
make  calls  by  all  such  restrictions  and  limitations  as 
are  contained  in  the  Act,  letters  patent  and  by-laws, 
s.  58  (2),  and  can  only  make  calls  at  such  times,  and 
after  such  notice  and  for  such  amounts  as  are  pre- 
scril)ed  in  the  letters  patent  and  by-laws,  see  Re  Pyle 
Works  (1890)  44  Ch.  D.  534. 

It  is  not  altogether  free  from  doubt  whether  it  is 
necessary  that  there  should  be  a  by-law  either  specific- 
ally making  the  call  itself  or  providing  in  general  terms 
that  calls  should  be  made  in  some  other  way  than  by 
by-law,  e.g.,  by  resolution  of  the  directors.  Section 
58  (2)  seems  to  imply  that  the  passing  of  a  by-law  is 
necessary,  and  section  80,  which  states  that  the  direc- 
tors may  pass  by-laws  regulating  the  making  of  calls, 
looks  to  the  passing  of  a  general  by-law  defining  the 
procedure  to  be  followed  by  the  directors  in  making 
calls.  On  the  other  hand  section  59  provides  that  a 
call  shall  be  deemed  to  have  been  made  when  the  re- 
solution of  the  directors  authorizing  the  call  was 
passed,  thus  indicating  that  a  call  may  be  made  by 
simple  resolution  of  the  directors ;  and  in  Portland  and 
Lancaster  Steel  Ferry  Co.  v.  Pratt  (1850)  7  N.  B.  2 
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Allen  17,  it  was  bold  that  where  the  charter  provicJtMl  Beet.  68-€8. 
that  Hhares  were  to  be  issued  in  such  manner  as  the 
by-lawH  of  the  company  8hould  direct  and  be  paid  in 
such  sums  and  at  such  timen  as  the  directors  should 
appoint,  it  was  not  esHential  to  the  company's  rig^t  to  now 
sue  for  oalln  that  by-laws  for  isHuin^i:  the  stock  should 
have  been  made,  provided  that  tlie  directors  who  made 
the  calls  were  duly  appointed. 

In  Rascony  Woollen  and  Cotton  Manufacturing  Co. 
V.  DesmaraLs  (1886)  M.  L.  R.  2  S.  C.  381,  it  was  held 
that  where  no  by-law  exists  calls  may  be  made  as  pre> 
scribed  by  the  directors.  See  also  Union  Fire  Insur- 
ance Co.  V.  O'Gara  (1883)  4  O.  R.  359. 

The  better  procedure  is  to  pass  a  by-law  and  to  have 
it  confirmed  by  the  shareholders  in  the  organization 
stage  of  the  company.  The  by-law  should  provide  that 
one  or  more  calls  may  be  made  by  resolution  of  the 
directors  at  such  intervals,  for  such  amounts  and  with 
such  provisions  as  to  notice,  time  of  payment,  etc.,  as 
the  directors  shall  see  fit. 

BT-LAW  PRESCRIBING  MODE  OF  MAKING  CALX£. 

'The  directors  may  by  resolution  from  time  to  time 
make  such  calls  as  they  think  fit  upon  the  shareholders 
in  respect  of  nil  monies  unpaid  on  the  shares  held  by 
the  shareholders  respectively  and  not  by  the  conditions 
of  allotment  thereof  made  payable  at  fixed  times,  and 
each  shareholder  shall  pay  the  amount  of  every  call  so 
made  on  him  to  the  persons  and  at  the  times  and  places 
appointed  by  the  directors.  A  call  may  be  made  pay- 
able by  instalments.' 

Procedure  in  making  calls. 

With  such  a  by-law  as  the  foregoing  in  force  a  call 
is  properly  made  by  resolution  which  must  be  passed : 

(1)  By  a  quorum  of  the  directors 

(2)  duly  qualified 

(3)  duly  elected 

(4)  and  at  a  meeting  regularly  convened. 
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Sees.  58-63.        The  resolution  should  specify : 

(a)  The  amount  of  the  call. 

(b)  The  date  appointed  for  payment. 

(c)  The  bank  or  other  person  to  whom  and  the 
place  where  payment  is  to  be  made,  and  if  the  letters 
patent  or  by-laws  do  not  contain  any  relevant  provi- 
sions, 

Procedure.  (d)  The  length  of  notice  of  call. 

(e)  The  date  after  which  shares  are  liable  to  for- 
feiture if  the  call  is  not  paid,  and 

(f ) .  The  manner  of  service  of  notice  of  call,  the 
provisions  relating  to  which  should  conform  to  s.  97 
of  the  Act. 

The  following  form  of  resolution  may  be  used : 

RESOLUTION  FOE  CALLS. 

*  That  a  call  of  $  per  share  be  and  the  same  is 

hereby  made  on  each  of  the  shareholders  of  the  com- 
pany, and  that  such  call  be  payable  on  the        day  of 

191     ,  to  the  company  at  the  head  office, 
(address).' 

If  no  time  is  limited  by  the  letters  patent  or  by-laws 
for  payment  of  the  call  add, 

'That  days'  notice  of  this  call  shall  be  given  to 
every  holder  of  unpaid  or  partly  paid  shares,  and  if 
the  call  is  not  paid  within  days  of  the  date  appointed 
for  payment  the  shares  in  respect  of  which  such  call  is 
not  paid  shall  be  liable  to  forfeiture.' 

If  the  letters  patent  or  the  by-laws  contain  no  pro- 
vision as  to  demand  or  notice  to  be  served  on  share- 
holders in  respect  of  a  call,  add  the  following: 

'  And  that  the  secretary  of  the  company  be  and  he  is 
hereby  ordered  to  serve  on  each  holder  of  unpaid  or 
partly  paid  shares  a  notice  of  the  above  call  by  send- 
ing such  notice  through  the  post  in  a  registered  letter 
addressed  to  such  shareholder  at  his  place  of  abode  as 
it  appears  on  the  books  of  the  company.' 

The  contents  of  the  foregoing  resolution  may  be 
considered  under  the  following  headings : 


(a)  Amoant  of  calL 

It  is  essential  that  the  amount  of  the  call  in  respeet 
of  each  share  should  be  Bpecified.  The  directors  have 
a  discretion  as  to  iho  amount  to  be  called  and  the  Court 
will  not  interfere  with  the  discretion  of  the  directors  in 
that  regard:  Odessa  Tramways  v.  Mendel  (1878)  8  Ch. 
D.235. 

(b)  Date  appointed  for  payment. 

The  call  must  fix  the  time  for  payment :  Re  Can  ley 
rf  Co.  (1889)  42  Ch.  D.  209.  The  time  for  payment 
should  appear  in  the  formal  resolution  and  cannot  be 
fixed  by  mere  verbal  direction  to  the  secretary:  John- 
san  V.  Little's  Iron  Agency  (1887)  5  Ch.  D.  687. 

(c)  Place  of  pa3niient. 

This  should  be  stated  in  the  resolution :  Re  Cawley 
iC  Co.,  supra.  It  was  held  in  Union  Fire  Insurance  Co. 
V.  O'Gara  (1883)  4  0.  R.  359,  that  it  was  insufficient  if 
the  notice  alone  named  the  place  of  payment,  but  in 
Provident  Life  Insurance  and  Investment  Co.  v.  Wilson 
(1865)  25  U.  C.  B.  53,  where  the  charter  expressly  pro- 
vided that  shares  should  be  paid  *'by  such  instalments 
and  at  such  times  and  places  as  the  directors  of  the  cor- 
poration shall  appoint,"  it  was  held  a  fatal  objection 
to  an  action  for  a  call  that  the  directors  had  appointed 
no  place  of  payment 

Regularity  of  calla. 

A  call  to  be  valid  must  be  made  at  a  regularly  con- 
vened meeting  at  which  a  quorum  of  duly  elected  and 
duly  qualified  directors  are  present.  If  the  meeting  is 
irregularly  held,  e.g.,  if  absent  directors  have  not  con- 
sented to  the  meeting  being  held  in  tlieir  absence,  even 
though  the  requisite  number  are  present  they  cannot 
make  a  valid  call:  Canadian  Ohio  v.  Cochrane  (1915) 
7  O.  W.  N.  698,  8  O.  W.  N.  242.  The  presence  on  the 
board  of  persons  who  are  not  legally  qualified  to  act  as 
such  will  not  invalidate  the  act  of  the  board  done  by  a 
legal  quorum  of  the  properly  qualified  directors :  Mor- 
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Sees,  5S-QZ.  den  Woollen  Mills  v.  Haeckds  (1908)  17  Man.  5.57,  a 
case  decided  under  the  Manitoba  Companies  Act,  R.  S. 
M.  1902,  c.  30.  And  where  the  articles  of  a  company 
Regularity  declare  that  the  acts  of  disqualified  directors  shall  be 
of  caUs.  valid,  a  call  may  be  good  though  one  of  the  directors 
necessary  to  make  a  quorum  is  not  qualified:  Alberta 
Improvement  Co.  v.  Peverett  (1914-15),  7  W.  W.  R.  757. 
where  the  English  cases  are  collected. 

The  power  to  make  calls  being  discretionary  cannot 
be  delegated:  Provident  Life  Insurance  Co.  v.  Wilson 
(1865)  -25  U.  C.  R.  53.  If  powers  are  attempted  to  be 
exercised  by  an  insufficient  board  of  directors  such  at- 
tempted exercise  is  invalid :  Twin  City  Oil  v.  Christie 
(1909)  18  0.  L.  R.  324;  see  also  Garden  Gully  United 
Quartz  Mining  Co.  v.  Mc Lister. {187b)  1  App.  Cas.  39; 
Alma  Spinning  Co.,  Bottomley's  Case  (1880)  16  Ch.  D. 
681;  Eowheach  Co.  v.  league  (i860)  5  H.  &  N.  151, 
Austin's  Case  (1871)  24  L.  T.  932. 

Where  provisional  directors  before  letters  patent 
are  granted  attempt  to  make  a  call,  confirmation  or 
adoption  of  the  resolution  making  the  call  by  the  direc- 
tors after  the  issue  of  the  letters  patent  is  necessary  in 
order  to  make  the  call  valid :  Toronto  Gas  Co.  v.  Russell 
(1850)  6  U.  C.  R.  567,  and  Cazelais  v.  Picotte  (1900) 
Q.  R.  18  S.  C.  538.  But  in  this  connection  regard  must 
be  had  primarily  to  the  powers  conferred  by  the 
governing  statute  on  the  provisional  directors. 
V  While  an  irregularity  in  making  a  call  renders  the 

call  invalid,  if  a  call  be  made  by  a  proper  authority  for 
proper  purposes  it  is  not  every  trifling  irregularity 
that  will  vitiate  it:  British  Sugar  Refining  Co.  (1857) 

3  K.  &  J.  408.  The  illegality  of  a  second  call  does  not 
invalidate  a  former  call  because  contained  in  the  same 
resolution :  Union  Fire  Insurance  Co.  v.  O'Gara  (1883) 

4  0.  R.  359. 

A  defective  call  can  be  subsequently  confirmed  by 
a  regular  meeting  of  the  directors:  Austin's  Case 
(1871)  24L.  T.  932. 

Shareholders  may  waive  informalities,  so  where 
they  have  assisted  in  the  making  of  calls  they  can  not 
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tobsequently  object  that  such  calls  wore  improperly  8«et.  58-€Sk 

made:  Christopher  v.  Noxon  (1884)  4  O.  B.  672;  and 

see  as  to  the  effect  of  waiver  of  formalities  by  share- 
holders :  Fort  William  Commercial  Chambers  v.  Braden  n^^i^rtt* 
(1914)  6  O.  W.  N.  24.  Questions  as  to  the  legality  or  at  cii*. 
regularity  of  calls  sometimes  arise  where  the  Act  of 
incorporation  provides  that  successive  calls  may  be 
made  only  after  specified  intervals,  or  after  certain 
notice.  The  following  are  typical  examples  of  such 
provisions : 

Where  the  plaintiff's  Act  of  incorporation  (5  Wm. 
I  v.,  c.  48)  required  thirty  days'  notice  to  be  given  of 
the  calls  for  the  payment  of  each  instalment  of  the 
capital  stock  it  was  held  (1)  that  the  full  time  of  thirty 
days  must  elapse  between  the  times  appointed  for  pay- 
ment of  the  several  instalments;  (2)  and  that  it  was 
not  sufficient  in  one  notice  to  call  for  payments  of 
several  instalments  at  intervals  of  less  than  thirty 
days:  5<.  John  Bridge  Co.  v.  Woodward  (1840)  3  N.  B. 
1  Kerr  29,  see  also  National  Insurance  Co.  v.  Egleson 
(1881)  29  Gr.  406;  Gas  Co.  v.  Russell  (1850)  6  u!  C.  B. 
567. 

Where  by  the  Act  of  incorporation  of  the  company 
it  was  provided  that  no  instalment  should  be  "called 
for  or  become  payable  in  less  than  thirty  days"  after 
notice,  etc.,  it  was  held  by  Spragge,  C.J.O.,  and 
Ilagarty,  C.J.,  that  the  time  fixed  for  the  pa}Tnent  of 
instalments  need  not  be  thirty  days  apart;  but  that  in- 
stahnents  might  be  made  payable  at  any  time,  provided 
thirty  days  intervened  between  the  date  of  notice  of 
the  call  and  the  day  on  which  it  was  payable.  Burton 
and  Patterson,  J.J.A.,  however,  thought  that  no  instal- 
ment could  be  lawfully  made  payable  in  less  than  thirty 
days  from  the  date  of  payment  of  the  next  preceding 
instalment:  Provincial  Insurance  Co.  v.  Worts,  31  U. 
C.C.  P.  523;  (1883)  9  A.  B.  56. 

\Vliere  an  Act  provided  that  '* calls  shall  be  made 
at  intervals  of  thirty  days  and  upon  notice  to  be  given 
thirty  days  at  least  prior  to  the  day  on  which  such  call 
shall  be  payable,"  it  was  held  that  calls  could  not  be 
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Sees.  58-63.  legally  made  at  one  time,  and  that  in  computing  the 
interval  the  time  must  be  reckoned  exclusively  of  the 
day  on  which  the  previous  call  was  payable :  Bank  of 
Nova  Scotia  v.  Forbes  (1883)  16  N.  S.  4  Russ.  &  Geld. 
295. 

R«guiarity  The  Railway  Clauses  Consolidation  Act  (Can.),  14 

and  15  Vict.  c.  51,  provided  that  no  call  should  be  made 
**at  a  less  interval  than  two  months  from  the  previous 
call. ' '  It  was  held  that  calls  made  on  tlie  first  of  Sep- 
tember, first  of  November,  first  of  January  were  bad : 
Buffalo,  Brantford  and  Goderich  Ry.  Co.  v.  Parke 
(1885)  12  U.  C.  R.  607;  see  also  Port  Dover  and  Lake 
Huron  Ry.  Co.  v.  Grey  (1875)  36  U.  C.  R.  425.  And 
where  in  similar  circumstances  the  shareholder  paid 
one  call  and  then  assigned  his  shares,  he  was  held  not 
liable  for  the  other  calls:  Moore  y.  McLaren  (1862)  11 
C.  P.  534. 

Where  calls  on  stock  were  to  be  made  *'at  periods 
of  not  less  than  three  months'  interval  "  and  one  call 
was  made  payable  on  10th  August  and  another  on  10th 
November,  it  was  held  that  the  necessary  interval  had 
not  elapsed  between  the  two  calls  and  that  the  second 
call  was,  therefore,  bad :  Stadacona  Fire  Insurance  Co. 
V.  Mackenzie  (1878)  29  U.  C.  C.  P.  10. 

Effect  of  dis-  In  an  action  against  a  shareholder  for  the  amount 
organization.  ^^  -^{s  unpaid  sHares,  it  was  proved  that  the  officers  and 
directors  of  the  company  had  resigned  and  had  not 
been  replaced.  The  Court  made  an  order  requiring 
the  company  to  proceed  to  the  election  of  new  officers 
and  of  a  curator  according  to  371  CC.  and  produce 
acts  thereof  before  proceeding  with  the  case :  La  Com- 
pagnie  d'Instrunients  Agricoles  v.  Hehert  (1875)  2 
Q.  L.  R.  182.  See  also  31  Vict.  (1868)  c.  25,  s.  20  Que. 
An  action  for  calls  by  a  pretended  officer  on  behalf 
of  a  company  which  had  fallen  into  complete  disorgani- 
zation, and  had  neither  president  nor  directors,  was 
dismissed :  La  Compagnie  du  Cap  Gibraltar  v.  Lalonde 
(1889)  5  M.  L.  R.  S.  C.  127 -,  Massaivippi  Valley  Ry.  Co. 
V.  Walker  (1871)  3  Rev.  Leg.  450. 
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Proof  of  making  a  call 

Where  oalls  are  made  by  by-law  a  copy  of  the  by-  Seot.  6S4IS. 
law  under  Uie  corporate  aeal  and  purporting  to  be 
signed  by  an  officer  of  the  company  is  prima  facie  evi- 
dence of  such  by-law,  s.  109.  If  the  calls  are  made  by 
resolntion  they  may  be  proved  by  entry  in  the  direc- 
tors' minute  book  showing  the  making  of  the  call :  Ross 
V.  Machar  (1885)  8  O.  B.  417.  It  shonld  be  noted  that 
the  directors'  minute  book  is  not  one  of  the  books  re- 
quired to  be  kept  by  the  company  by  s.  89  of  the  Act  and 
is,  therefore,  not  by  s.  107  made  prima  facie  evidence 
of  the  facts  therein  stated. 

Notice  of  call. 

A  pro|)er  notice  must  be  served  on  each  shareholder 
bringing  to  his  attention  the  fact  that  a  call  has  been 
made  and  requiring  him  to  pay  the  amount  due  in  re- 
spect of  the  shares  held  by  him. 

The  principle  on  which  a  shareholder  is  entitled  to 
notice  of  a  call  is  that  it  is  unjust  for  him  to  be  treated 
as  in  default  until  he  has  received  notice  of  the  making 
of  the  call.  This  rule  applies  not  only  where  notice  is 
expressly  required  by  the  statute,  the  letters  patent  or 
the  by-laws,  but  also  where  there  is  no  express  provi- 
sion on  the  subject  and  the  shareholder  has  entered 
into  an  absolute  covenant  to  pay  such  calls  as  may  be 
made :  Miles  v.  Bough  (1842)  3  Q.  B.  845.  On  the  other 
hand,  if  the  shareholder  has  been  notified  of  the  call, 
it  is  immaterial  as  far  as  his  liability  is  concerned  that 
other  shareholders  have  not  received  notice  or  that 
the  notice  given  them  is  defective:  Newry  and  Inis- 
kiUen  Ry.  Co.  v.  Edmunds  (1848)  2  Ex.  118:  Shackle- 
ford  V.  Dangerfield  (1868)  L.  R.  3  C.  P.  407. 

Notice  of  call  is,  of  course,  ineflFective  unless  the 
shares  have  been  allotted:  Re  Canadian  Tin  Plate  De- 
corating Co.,  Morton's  Case  (1906)  12  O.  L.  R.  594. 

The  terms  of  the  notice  must  correspond  with  the 
directions  of  the  letters  patent,  the  by-laws,  or  tlie  by- 
law or  resolution  making  the  call.  Thus,  when  notices 
of  calls  required  payment  on  days  different  from  those 
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Sees.  58-63.  provided  for  in  the  resolution  of  the  directors,  it  was 
~~  held  that  the  calls  were  illegal,  not  being  authorized  by 

the  resolution:  London  Gas  Co.  v.  Campbell  (1856)  14 
Notice  of  U.  C.  R.  143.  If  the  notice  is  irregular  and  the  irregu- 
^^^-  larity  has  not  been  waived  the  company  is  precluded 

from  enforcing  payment  of  the  call  against  the  person 
as  to  whom  the  notice  is  defective:  Miles  v.  Bough 
(1842)  3  Q.  B.  845.  In  Paul  v.  Kohold  (1905)  2  W.  L. 
R.  90;  (1906)  3  W.  L.  R.  407,  Harvey,  J.,  at  the  trial 
thought  that  a  notice  of  call  need  not  set  out  in  cur- 
rency the  amount  demanded  from  the  shareholder. 
The  judgment  of  Harvey,  J.,  was  reversed  on  appeal 
but  on  grounds  which  did  not  affect  the  above  point. 

The  manner  of  service  of  notices  on  shareholders  is 
prescribed  by  s.  97  of  the  Act,  which  provides  that 
notices  may  be  served  either  personally  or  by  sending 
them  through  the  post  addressed  to  the  shareholders 
at  their  places  of  abode  as  they  appear  on  the  books  of 
the  company.  The  phrase  ** books  of  the  company** 
presumably  refers  to  the  books  required  to  be  kept  by 
s.  89  of  the  Act  in  which  must  be  recorded  the  names 
alphabetically  arranged  of  aU  shareholders  and  their 
addresses  as  far  as  can  be  ascertained. 

It  has  been  held  that  a  notice  was  properly  directed 
when  it  was  mailed  by  the  secretary  of  a  company  to 
a  female  married  shareholder  at  the  address  of  her 
husband  (who  was  a  director)  and  which  was  given  by 
him  in  all  proceedings  connected  with  the  company, 
no  address  being  registered  or  given  on  the  certiJBicate : 
Jones  V.  North  Vancouver  Land  and  Improvement  Co. 
(1910)  A.  C.  317. 

The  question  arises,  whether,  if  the  registered  share- 
holder is  dead  and  his  executors  have  not  procured 
themselves  to  be  registered  as  holders,  the  executors 
are  entitled  to  notice  of  calls.  In  Allen  v.  Gold  Reefs 
(1900)  1  Ch.  656,  Lindley,  M.R.,  at  p.  670,  held  that  th« 
company  was  neither  bound  to  send  a  notice  addressed 
to  the  deceased  shareholder  nor  to  serve  his  legal  per- 
sonal representatives  with  notice  so  long  as  they  had 
not  had  themselves  registered.  In  that  case  the  articles 
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provideil  that  notices  were  to  bo  sent  to  *' members.  "8Mi.M4t. 
I  n  ri  previous  case  where  the  articles  contained  no  pro- 
\ .  .on  as  to  notice  to  deceased  members,  the  cuinpuuy 
not  having  been  notified  of  tlie  death  of  the  shareholder, 
sent  a  notice  of  call  addressed  to  him.  The  notice  Mode*  of 
did  not  reach  the  executors  and  was  returned  to  the 
company  marked  **goue  away,'*  and  it  was  held  that 
under  the  circumstances  tlio  call  had  been  properly 
made  and  that  there  had  been  sufficient  notice  thereof : 
Xew  Zealand  Gold  Co.  v.  Peacock  (1894)  1  Q.  B.  622. 
Bee  also  as  to  rights  of  executors  of  a  deceased  share- 
holder: Lleu'tUyn  v.  Kasintoe  Rubber  Estates  (1915) 
84  L.  J.  Ch.  7U.  Section  3(d)  of  the  Act  defines  the 
term  shareholder  to  include  the  personal  representa- 
tives of  the  shareholder,  so  that  under  the  Act  it 
would  appear  to  be  necessary  to  notify  the  personal 
representatives  of  the  call  in  the  event  of  the  death  of 
the  shareholder.  And  in  Glass  v.  Hope  (1869)  16  Or. 
420,  where  the  shareholder  died  and  tlie  pajTiients  on 
liis  shares  went  into  arrcar  the  company  was  held  to  be 
not  able  to  declare  a  forfeiture  of  the  shares  in  the 
absence  of  the  personal  representatives  though  none 
were  appointed  at  the  date  of  Uie  forfeiture  and  none ' 
were  appointed  until  several  years  thereafter. 

On  the  other  hand  s.  62  of  the  Act  only  contemplates 
that  notice  of  some  description  should  Ik?  given  and 
does  not  specify  to  whom  the  notice  must  be  sent  pro- 
vided that  it  complies  with  the  provisions  of  the  letters 
patent  or  the  by-laws  or  the  resolution  of  the  directors  • 
governing  the  matter,  so  that  if  the  letters  patent,  by- 
laws or  the  resolution  of  the  directors  should  contain 
an  apt  provision  that  notice  addressed  to  the  place  of 
abode  of  the  shareholder  as  it  appears  on  the  books  of 
the  company,  there  seems  no  reason  why  Xrw  Zealand 
V.  Peacock  should  not  apply.  It  is,  accordingly,  im- 
portant tliat  this  by-law  should  contain  a  provision  to 
the  following  effect : 

*Any  notice  or  document  delivered  or  sent  by  post 
or  left  at  the  registered  address  of  any  shareholder 

D.C.A.— 19 


290  DOMINION  COMPANIES  ACT. 

Sees.  58-83.  shall,  notwithstanding  such  shareholder  be  then  de- 
ceased,  and  whether  or  not  the  company  have  notice  of 
his  decease,  be  deemed  to  have  been  duly  served  in 
respect  of  the  shares,  whether  held  solely  or  jointly 
with  other  persons  by  such  shareholder  until  some 
other  person  be  registered  in  his  stead  as  the  holder  or 
joint  holder  thereof,  and  such  service  shall  for  all  pur- 
poses be  deemed  a  sufficient  service  of  such  notice  or 
document  on  his  heirs,  executors  or  administrators  and 
on  all  persons,  if  any,  jointly  interested  with  him  in 
such  shares. ' 
Notice  of  A  cestui  que  trust  is  riot  entitled  to  notice  of  calls : 

Armstrong  v.  Merchants  Mantle  (1901)  32  O.  R.  387. 

At  the  time  when  the  notices  are  sent  out  the  mail- 
ing clerk  should  make  a  statutory  declaration  that  the 
notices  have  been  posted,  and  the  declaration  should  be 
kept  among  the  records  of  the  company.  As  to  what 
the  declaration  should  set  out,  see  s.  108  of  the  Act 

Where  the  letters  patent  provide  that  notices  may 
be  published  in  a  newspaper  a  similar  declaration  of 
publication  should  be  made  by  the  secretary  and  a  copy 
of  the  notice  annexed  to  the  declaration  as  an  exhibit. 
In  Buffalo,  Brantford  and  Goderich  Ry.  v.  Parke 
(1855)  12  U.  C.  R.  607,  it  was  sought  to  prove  a  call  on 
March  15th  by  the  production  of  a  Gazette  of  May 
28th.  This  was  held  insufficient  as  the  paper  could  not 
be  taken  as  evidence  of  any  notice  prior  to  its  date. 

The  date  of  the  call  itself  is  the  date  of  the  resolu- 
tion of  the  directors  authorizing  it  and  not  the  date  of 
the  notice,  s.  59;  and  see  Re  Londonderry  Ry.  Co. 
(1849)  13  Q.  B.  998 ;  Shaw  v.  Lawley  (1847)  16  M.  &  W. 
810;  Great  North  of  England  Ry.  v.  Biddulph  (1840) 
7  M.  &  W.  243.  But  see  Gas  Co.  v.  Russell  (1850)  6  U. 
C.  R.  567. 

Section  98  of  the  Act  provides  that  a  notice  served 
by  post  shall  be  deemed  to  have  been  served  at  the  time 
when  the  registered  letter  containing  it  would  be  de- 
livered in  the  ordinary  course  of  post.  Proof  of  the 
time  requisite  for  the  delivery  of  the  letter  containing 
the  notice  is  made  by  s.  108  sufficient  evidence  of  the 
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time  of  service.    In  Union  Fire  Insurance  Co.  v.  Fitz-  Beet.  58-63. 

Simmons  (1882)  4  O.  B.  359,  notice  of  call  was  held  to 

have  \yoon  duly  given  at  Uie  time  of  mailiug  the  notice, 
but  tluTt*  was  no  Ki'ction  in  that  iMne  corn'Hponding  to 
-  of  the  Act.  Sfi*  contra,  Ross  v.  Machar  (1885)  8 
O.  li.  417,  the  vit»w  of  O'Connor,  .J.A.,  which  must  be 
taken  to  be  the  law  under  Uie  Act. 

Prepajrment  of  shares. 

Directors  are  not  bound  to  permit  shareholders  to 
pay  up  shares  in  advance  of  calls :  Re  Atlas  Loan,  ex 
p.  Green  (1903)  30  C.  L.  T.  366.  Under  s.  61,  however, 
the  directors  may  accept  payment  in  advance  of  calls 
and  this  is  a  valuable  power  and  one  which  is  f  re(}uently 
exercised:  Lock  v.  Trot  man  (1896)  A.  C.  461.  It  is  in 
the  nature  of  a  trust  and  accordingly  directors  should 
only  receive  money  in  advance  of  calls  when  it  can  be 
advantageously  used  for  the  purposes  of  the  company. 
The  rate  of  interest  should  not  be  excessive  and  in  any 
event  not  exceed  8  per  cent,  per  annum.  See  Poole, 
Jackson  and  Whyte\s  Case  (1878)  9  Ch.  D.  322;  Re 
Pyle  Works  (1890)  44  Ch.  D.  534.  It  has  been  held 
that  money  paid  in  advance  can  not  be  regarded  as  a 
loan  to  the  company  and  can  not  Im?  repaid  to  the  share- 
holders by  the  company:  London  and  Northern  Steam- 
ship Co.  V.  Farmer  (1914)  58  S.  J.  594,  Joyce,  J.  As  to 
the  rights  of  a  shareholder  making  such  advances  in 
the  event  of  a  winding  up  see  Wakefield  <&  Co.  (1892) 
3  Ch.  D.  165. 

Enforcement  of  pa3rment  of  calls. 

If  a  call  is  not  paid  the  directors  can  enforce  the 
liability  of  the  shareholder  tliereunder  by  action,  s.  63. 
As  to  what  the  statement  of  claim  must  set  out  see  s. 
63  (2).  Until  the  call  is  paid  the  shareholder  can  not 
transfer  his  shares,  s.  66,  and  the  directors  are  author- 
ized by  s.  71  of  the  Act  to  deduct  from  the  dividends 
payable  to  any  shareholder  any  amounts  which  may 
be  due  on  account  of  calls. 

Finally,  the  directors  may  threaten  to  forfeit  the 
shares,  which  proceeding  is  dealt  with  below  under  Uie 
heading  **  forfeiture.'* 
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Sees.  58-63.        Various  defences  may  be  raised  to  an  action  for 
~~  payment  of  calls.     The  more  important  are  the  follow- 

ing: 

Defences  to  action  for  calls. 

1.  Payment. 

A  company  may  take  a  promissory  note  froiii  a 
shareholder  for  the  amount  of  a  call  in  the  absence 
of  a  prohibition  in  the  statute  applicable  to  the  com- 
pany: St.  Stephen  Branch  Ry.  v.  Black  (1870)  13  N. 
B.  139,  but  the  effect  of  giving  a  note  is  merely  to 
extend  the  time  for  payment.  Accordingly  where  a 
note  was  taken  in  payment  of  a  call,  and  the  note  was 
not  paid  at  maturity,  it  was  held  that  the  debt  revived: 
Freeman  Y.  Canadian  Guardian  (1908)  17  0.  L.  R.  296. 
If  a  company  accepts  valuable  consideration,  e.  g. 
debentures  in  payment  of  calls,  it  cannot  afterv/ards 
bring  action  for  the  call,  at  least  without  offering  to 
return  the  consideration :  Boss  v.  Angus  (1883)  6  L.  N. 
292. 

Where  shares  have  been  illegally  issued  at  a  dis- 
count the  holder  is  not  thereby  relieved  from  liability 
for  calls  for  the  whole  unpaid  balance  of  their  par 
value :  North  West  Electric  v.  Walsh  (1898)  29  S.  C.  R. 
33. 

2.  Denial  that  the  defendant  ever  became  a  share- 
holder. 

It  is  only  shareholders  who  are  liable  for  calls: 
Twin  City  Oil  v.  Christie  (1909)  18  0.  L.  R.  324.  If 
the  person  named  as  shareholder  on  the  books  of  the 
company  holds  the  shares  as  trustee  for  any  person 
named  in  the  books  of  the  company  as  being  so  repre- 
sented by  him  he  will  not  be  personally  liable,  nor  is 
there  any  personal  liability  where  the  shares  are  held 
as  collateral  security ;  see  s.  41. 

A  person  may  by  his  conduct  disentitle  himself 
from  denying  that'  he  is  a  shareholder,  e.g.  if  he  has 
already  paid  one  call:  Morden  Woollen  Mills  v. 
Heckels  (1908)  17  Man.  R.  557  and  see  the  notes  to 
s.  46. 


CALLS.  208 

3.  Tranaf er  of  the  shareB  before  the  call  was  made.        8«et.  SMS. 

That  the  Hharehohler  hns  validly  transferred  his 

shares  before  the  cull  ih  a  good  defenc(>  to  an  action 

by  the  eonipnny  in  respect  of  the  call.     The  transfer 

uUBt  have  been  registered  in  the  books  of  the  company. 

8ee  generally  on  transfers  the  notes  to  s.  64. 

A  transfer  of  his  shares  after  the  call  on  the  other 
hand  leaves  the  shareholder  liable  to  pay  the  amount 
of  the  call :  Montreal  Mining  Co.  v.  Cuthbertson  (1852) 
9  U.  C.  Q.  B.  78,  and  see  s.  66  which  provides  that  no 
share  shall  he  transferable  until  all  previous  calls  ^^f'*"*?  *• 

*^  artioB  for 

thereon  are  paid.  The  provisions  of  the  section  areoiii*. 
imperative  and  cannot  be  waived:  Smith  v.  Oow- 
ganda  (1911 )  44  S.  C.  R.  621 ;  doubted  in  Port  Arthur 
Wagon  Co.,  Sheldon's  Case  (1919)  45  O.  L.  E.  260.  In 
Peterborough  Cold  Storage  Co.  (1907)  14  0.  L.  R.  475, 
a  transfer  of  shares  was  held  to  be  invalid  although  no 
call  on  the  shares  had  technically  been  made.  In  this 
case  the  directors  had  made  no  calls  but  had  exacted 
from  all  shareholders  other  than  themselves  a  pay- 
ment of  25  per  cent,  on  subscription  and  25  per  cent, 
on  allotment.  The  directors  had  transferred  the  stock 
to  persons  of  no  substance  who  gave  their  promissory 
note  to  the  company  for  the  first  25  per  cent.,  the 
object  being  to  get  rid  of  the  liability  of  the  directors 
for  the  amount.  It  was  held  that  the  transaction  was 
within  the  mischief  of  R.  S.  O.  (1897)  c.  191  s.  30 
corresponding  to  s.  66  of  the  act. 

4.  A  denial  of  the  making  of  the  call  in  point  of 
fact 

5.  A  denial  that  the  call  admitted  to  have  been 
made  in  point  of  fact  was  authorized  or  was  made 
by  com f>e tent  persons  or  in  the  proper  manner,  as  to 
all  of  which  see  preceding  notes. 

6.  A  denial  of  any  notice  of  call  or  receipt  of  such 
notice  as* the  defendant  was  entitled  to. 

Other  defences  which  may  be  set  up  are  infancy 
and  fraud.  As  to  the  latter  defence  see  the  notes  to 
8.  43.  An  infant  shareholder  can  repudiate  the  shares 
within  a  reasonable  time  of  attaining  majority,  after 
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Sees.  58-63.  which  date  affirmation  or  laches  and  acquiescence  will 
leave  the  shareholder  liable :  Sovereign  Bank  of 
Canada,  Clark's  Case  (1916)  35  0.  L.  R.  448;  27  D.  L. 
R.  253. 

Forfeiture. 

If  the  shareholder  fails  to  pay  a  call  on  the  day 
appointed  for  payment,  in  addition  to  being  liable  to 
pay  interest  on  the  amount  of  the  call  at  six  per 
cent  (s.  60)  he  is  liable  to  have  his  shares  forfeited. 

The  result  of  a  forfeiture  properly  carried  out  is 
to  extinguish  all  the  rights  and  liabilities  (subject  to 
s.  62,  sub-sec.  3)  of  the  shareholder:  Randt  v.  Wain- 
wright  (1901)  1  Ch.  184.  A  person  whose  shares  have 
been  validly  forfeited  ceases  to^  be  a  shareholder,  and 
is  not  liable  to  be  placed  on  the  list  of  contributories 
on  a  winding-up :  i?e  Acadia  (1918)  3  W.  W.  R.  477. 
Power  The  power  to  forfeit  is   not   inherent   in   a  com- 

to  forfeit.  pany.  It  only  exists  where  it  is  given  by  the  statute 
under  which  the  company  is  incorporated,  and  it  is 
of  no  avail  that  a  majority  of  the  shareholders  vote 
in  favor  of  it:  Barton's  Case  (1859)  4  DreAv.  535: 
Clark  V.  Hart  (1858)  6  H.  L.  C.  633. 

The  power  to  declare  shares  forfeited  is  a  trust 
which  will  be  narrowly  scanned  by  the  court :  Blisset 
V.  Daniel  (1853)  10  Hare  483.  A  company  -^nnot 
arbitrarily  appropriate  a  shareholder's  shares:  Acer 
V.  Percy  (1903)  5  Que.  P.  R.  401.  The  nature  of 
the  right  to  forfeit  shares  and  the  duty  of  the  directors 
in  exercising  the  right  are  explained  by  Lord  Cran- 
worth  in  S packman  y.  Evans  (1868)  L.  R.  3  H.  L.  171 
at  p.  86,  as  follows : — 

"The  power  to  declare  shares  forfeited  was  in- 
tended only  to  give  the  directors  additional  means  of 
compelling  payment  of  calls,  or  other  money  due  from 
the  shareholder  to  the  company  by  virtue  of  tlie  deed. 
The  shares  are  in  substance  made  a  security  to  the 
company  for  the  money  from  time  to  time  becoming 
due  from  the  shareholder.  The  duty  of  the  directors 
when  a  call  is  made  is  to  compel  shareholder  to  pay  to 
the  company  the  amount  due  from  him  in  respect  of 
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that  call;  ami  they  arc  fcuilty  of  a  breach  of  their 8«et. 88^. 
thity  to  tlu»  co!ii|m!iy  if  they  do  not  take  all  reasonable 
means  of  enforcing  payment.  In  the  present  case  it 
has  never  been  suKgeHteil  that  the  Appellant  was 
insolvent,  that  he  was  not  perfectly  able  to  pay 
the  full  308.  per  share,  which  was  Uie  aincunit  of 
his  call;  and  it  was  a  plain  breach  of  trnst  in  the 
directors  to  take,  in  discharge  of  the  money  due  from 
the  Appellant,  shares  over  which  they  had  powor  as 
security  only  for  the  money  due,  but  which  shares 
they  knew  to  be  valueless.  They  were  bound  as  trus- 
tees for  tlie  body  of  the  shareholders,  to  enforce  the 
payment  of  the  whole  308.  per  share,  and  for  that  pur- 
pose to  take  all  proper  le^al  proceeding,  unless  they 
bona  fide  believed  that  he  was  not  in  circumstances 
which  would  enable  him  to  pay  the  sum  for  which  he 
was  sued    .    .    .'* 

Forfeiture  must  be  for  the  benefit  of  the  company, 
not  for  the  benefit  of  a  shareholder:  Common  v 
McArthur  (1898)  29  S.  C.  R.  239;  and  Uiough  a  for- 
feiture is  presumed  to  be  regular,  Webster's  Case, 
(1863)  32  L.  J.  Ch.  135,  yet  if  it  be  shewn  to  be  collu- 
sive or  made  for  the  benefit  of  the  shareholder  it  is 
inoperative:  Richmond's  Case  (1858)  4  K.  &  J.  305. 

The  forfeiture  of  shares  is  not  a  species  of  for- 
feiture against  which  equity  will  relieve  in  the  absence 
of  fraud,  accident  or  mistake:  Sparks  v.  lAri'rpool 
Waterworks  Co.  (1807)  13  Ves.  428. 

If  calls  are  unpaid  and  the  company  is  proceeding 
to  forfeit  the  shares,  but  the  shareholder  has  brought 
an  action  for  rescission  of  his  subscription  the  forfeit- 
ure will  be  restrained  until  the  trial  of  the  action  on 
pa>nnent  into  ^ourt  of  the  amount  of  the  call  and 
interest:  Jones  v.  Pacaya  Rubber  (1911)  I  K.  B.  455. 
Buckley,  LJ.,  at  p.  .459  of  the  report  guarded  him- 
self against  saying  that  a  different  order  would  be 
made  if  the  shareholder  had  not  l>een  williiiG:  to  pn> 
the  money  into  court.  Where  a  call  has  been  made  and 
a  note  is  given  by  the  shareholder  the  result  is  merely 
to  give  time,  and  if  the  note  is  not  paid  the  sharos  can 


296  DOMINION  COMPANIES  ACT. 

Sees. &8-63. be  forfeited:  Freeman  v.  Canadian  Guardian  (1908) 

-]7  0.  L.K.  296. 

Forfeiture.  After  forfeiture  has  once  taken  place  the  remedy 

against  the  company  is  not  in  damages  but  a  declar- 
ation that  the  forfeiture  is  a  nullity,  ibid.,  per  Riddell, 
J. 

Though  it  is  an  inflexible  rule  that  apart  from 
express  power  a  company  cannot  purchase  its  own 
shares:  Trevor  v.  Whitworth  (1887)  12  App.  Cas.  409, 
it  may  by  a  bona  fide  forfeiture  become  owner  of  them. 
In  such-  a  case  the  shares  do  not  necessarily  become 
merged  or  extinguished  but  may  be  sold  or  reissued: 
Commonwealth  v.  Boston  R.  Co.  142  Mass.  146.  As 
to  the  status  of  forfeited  shares  see  Law  Quarterly 
Review,  1914,  p,  339.  Where  shares  have  been  forfeited 
and  are  resold  by  the  company  discharged  from  all 
calls  prior  to  the  date  of  the  certificate  of  proprietor- 
ship delivered  to  the  new  shareholder,  the  latter  is  still 
liable  for  future  calls,  even  the  certificate  goes  on  to  say 
that  the  balance  due  on  the  shares  has  been  called  up 
and  is  payable  by  the  prior  owners  of  the  shares :  New 
BalUis  Eesterling  v.  Randt  (1904)  A.  C.  65.  The  com- 
pany may  on  reselling  shares,  which  have  been  partly 
paid  up  before  forfeiture,  give  credit  for  payments 
made  by  the  prior  holder:  Morrison  v.  Trustees,  Sc. 
(1899)  68  L.  J.  Ch.  11.  To  do  this  is  not  an  infraction 
of  the  rule  against  issuing  shares  at  a  discount,  ibid.; 
but  quaere  whether  forfeited  shares  on  which  nothing 
had  been  paid  could  be  disposed  of  at  less  than  their 
par  value,  or  whether  forfeited  shares  could  be  resold 
for  a  less  sum  than  their  par  value  less  calls  already 
received  by  the  company.  See  Randt  Gold  Mining  Co. 
V.  Wainwright  (1901)  1  Ch.  184,  at  pp.  1,87  and  188.  . 
If  the  forfeited  shares  are  cancelled  or  not  reissued 
there  is  a  consequent  reduction  of  the  capital  stock, 
but  the  express  provision  of  the  act  giving  the 
directors  power  to  dispose  of  shares  forfeited  as  they 
see  fit,  by  by-law  or  otherwise,  no  doubt  overrides  the 
general  provisions  prohibiting  the  reduction  of  the 
capital  stock  without  a  two-thirds  vote  in  value  of  the 
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•'holders  at  a  genornl  meoting  of  Uio  company  and  8«ot.08-6S. 
oiiiiriiintion  by  Bupplomontary  lotterH  paii'nt 

A  ooiiipaiiy  having  tlu»  power  of  forfeiture  declared  Korftiturt. 
forfeited  a  number  of  its  £10  shares  on  which  calls 
varying  from  i3  to  £7  had  bc»en  paid.  In  the  course  of 
Llie  proceedings  for  the  reduction  of  the  capital  of  the 
company,  the  directors  proposed  to  change  the 
forfeited  £10  shares  into  £5  5s.  shares,  credited  with 
£2  5s.  as  paid  thereon,  and  to  offer  these  to  the  holders 
of  the  ordinary  shares  at  the  price  of  SOs.  per  each 
reduced  forfeited  share.  It  was  held  that  the  com- 
pany was  not  bound  to  treat  the  forfeited  shares  as  if 
nothing  had  been  paid  thereon  and  that  this  was  not  in 
effect  an  issue  of  shares  at  a  discount  and  that  the 
article  eni|K)wering  the  company  to  sell  its  forfeited 
shares  was  valid,  and  authorized  the  directors  to 
deal  with  them  in  the  way  they  proposed  to  do: 
Morrison  v.  Trustees,  dc.  Cor.  (1899)  68  L.  J.  Ch.  11. 

A  company  can  on  the  other  hand  if  it  so  desires 
treat  forfeited  shares  as  unissued  and  as  if  nothing 
had  been  paid  thereon,  although  in  fact  certain 
amounts  had  been  paid  by  the  prior  holders  in  respect 
of  tlie  shares:  Re  Victoria  {Malaya)  Rubber  Estates 
Lim.  (1914)  58  S.  J.  706,  decision  of  Astbury,  J. 

Liability  or  disability  imposed  on  the  shareholder  apart 
from  forfeiture. 

It  is  to  be  noted  that  s.  62  (3)  makes  the  former 
holder  of  forfeited  shares  liable  to  the  creditors  of  the 
company  at  such  time  for  the  full  amount  unpaid  on  the 
shares  at  the  time  of  forfeiture  less  any  sums  which 
are  afterwards  received,  and  in  this  respect  the  section 
differs  in  its  wording  from  the  Imperial  Companies 
(Consolidation)  Act,  1908,  Table  A.  s.  28,  which  makes 
the  person  whose  shares  have  been  forfeited  liable 
to  the  company  for  arrears  of  calls. 

Forfeiture  of  shares  involves  cesser  of  membership 
in  the  company:  Aaron's  Reef's  v.  Ttviss  (1896)  A.  C. 
273,  and  forfeiture  prevents  the  company  from  suing 
for  past  calls  since  such  a  proceeding  c^n  only  be 
tjiken  against  a  person  who  is  a  shareholder :  Stocken*$ 
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Sees.  5S-QZ.  Case  (1868)  3  Ch.  415.     The    liability  of  the  former 
"7~~  shareholder  for  the  amount  of  calls  previous  to  the 

disability  of  forfeiture  of  his  shares  under  the  Imperial  Act  is  a 
shareholders,  liability  as  a  debtor  under  the  articles  to  pay  calls  and 
not  as  a  shareholder:  In  re  Rand  Gold  Mining  Co. 
(1904)  2  Ch.  468.  Accordingly  under  the  Dominion 
Act  the  holder  of  shares  in  arrear  as  to  calls  is  only 
liable  to  the  company  if  the  directors  continue  to 
regard  him  as  a  shareholder  and  sue  him  as  such  which 
they  are  authorized  to  do  as  an  alternative  to  for- 
feiture by  s.  63  of  the  act. 

In  the  absence  of  contrary  provisions  in  the  letters 
patent  or  by-laws,  a  shareholder  is  not  entitled  to  vote 
at  meetings  unless  he  has  paid  all  the  calls  payable 
on  all  the  shares  held  by  him,  s.  88  (b).  In  Colonial 
Assurance  Co.  v.  Smith  (1912)  '4  D.  L.  E.  814  it  was 
held  that  where  a  shareholder  had  given  a  note  in 
payment  of  a  call  and  the  note  was  overdue  he  could 
not  under  the  provisions  of  s.  12  c.  53  of  52  Vict. 
(Manitoba)  vote  at  an  election  of  directors.  The  fact 
that  he  had  been  permitted  to  vote  at  previous  meet- 
ings was  immaterial;  and  the  tender  at  the  meeting 
of  a  cheque  for  the  arrears  did  not  remove  the  disquali- 
fication. Another  shareholder  whose  note  was  still 
current  was  held  entitled  to  vote. 

Shares  on  which  calls  are  unpaid  cannot  be  trans- 
ferred, s.  66  and  see  the  notes  to  that  section. 

In  an  action  for  calls  a  defendant  cannot  avail 
himself  of  a  provision  in  the  act  of  incorporation  that 
by  non-payment  the  shares  should  become  forfeited 
where  nothing  had  been  done  under  it :  Ontario  Marine 
Insurance  Co.  v.  Ireland  (1855)  5  U.  C.  C.  P.  135: 
Marmora  Foundry  v.  Jackson  (1842)  9  U.  C.  E.  509. 
Nor  is  the  existence  in  the  company  of  such  a  right  a 
valid  defence  on  the  part  of  the  shareholder  against 
creditors  of  the  company :  Harris  v.  The  Dry  Dock  Co. 
(1859)  7  Gr.  450. 

Regularity  of  forfeiture. 

When  forfeiture  is  made  the  calls  must  have  been 
regular  and  legal.      They  must  have  been  made  by  the 
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proper  oflSoers  of  the  company.     The  discretion  to8«et.66^. 
luake  calls  can  not  be  delegated  to  a  committee  of  Uie 
directors:  York  dc.  Ry.  Co.  v.  Ritchie,  40  Me. 425,  Wat- 
son V.  Bales  (1856)  23  Beav.  294  and  see  caseH  under 
88.  58-60  supra  at  p.  284. 

An  irrej^ilarity  in  the  exercise  of  the  right  of  for-  R^guUrity 
feiture,  e.g.,  the  irn*gular  calling  of  the  meeting  of**  o'*^**- 
diri'ctors  at  which  the  resolution  to  forfeit  is  passed 
can  not  Ik>  cured  by  the  shareholders  confirming  the 
action  of  the  directors.  It  is  the  directors  who  are 
entitled  to  make  calls  and  forfeit  shares  and  the  share- 
holders can  not  ratify  something  which  is  entirely 
within  the  powers  of  the  directors:  Paul  v.  Kobold 
(1905)  2  W.  L.  B.  90;  (1906)  3  W.  L.  R.  407. 

A  slight  irregularity  is  as  fatal  as  the  greatest: 
Garden  Mininff  Co  v.  McLister  (1875)  1  App.  Cas.  39: 
Johmon  v.  Lytile's  Iron  Agency  (1877)  5  Ch.  I).  687. 

Thus  where  the  board  of  directors  is  not  legally 
appointed  a  resolution  by  them  to  forfeit  stock  is 
invalid.  On  May  31,  1880,  the  dirc^ctors  of  a  company 
passed  a  by-law  reducing  the  nunihor  of  the  director- 
ate from  five  to  three,  and  this  was  confirmed  at  an 
adjourned  general  meeting  of  the  shareholders  on 
June  1,  1880,  and  a  new  board  of  three  forthwith 
appointed,  but,  it  appeared  no  notice  had  been  given 
eitlier  before  the  original,  or  the  adjourned  meeting, 
of  the  intention  of  making  any  such  change  in  the 
directorate.  It  was  held  that  the  appointment  of  tlie 
board  was  not  legal  and  a  resolution  by  it  to  forfeit 
shares  for  non-payment  of  calls  was  invalid;  also  that 
the  company  was  properly  made  a  party  to  an  action 
to  restrain  such  forfeiture,  the  reduction  of  the  direc- 
torate to  a  board  of  three  being  its  act:  Christopher 
V.  Soxon  (1884)  4  O.  R.  672;  and  see  Bradtf  v.  Stewart 
(1887)  15S.  C.  B.  82. 

But  where  a  company  had  power  to  confiscate  and 
sell  shares  on  which  calls  were  not  paid  within  a 
time  fixed  by  notice,  it  was  held  that  the  sale  was  not 
invalid  because  the  shares  were  not  mentioned  in 
detail  nor  the  amount  paid  on  each  set  out  in  such 
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Sees.  58-63.  notice :      Oilman  v.   Royal   Canadicm  luburance   Co. 

(1884)  7  L.  N.  60;  1  M.  L.  R.  S.  C.  1. 

S^forfritore  ^^  ^as  held  in  Nellis  v.  Second  Mutual  Building 
'  Society  of  Ottawa  (1881)  29  Gr.  399  that  notice  need 
not  be  given  where  it  is  dispensed  with  by  the  by-laws, 
but  it  is  submitted,  in  view  of  the  provisions  of  s. 
62  of  the  Act,  that  the  by-laws  of  the  company  or  the 
resolution  of  its  board  of  directors  caii  not  dispense 
with  notice  though  the  giving  of  such  notice  may  be 
regulated. 

If  the  act,  charter,  or  by-laws  do  not  authorize 
directors  to  forfeit  the  shares  of  a  member  for  a 
given  cause  or  in  a  given  manner,  then  a  forfeiture 
for  such  cause  or  in  such  manner  will  be  set  aside 
as  ultra  vires,  and  the  shareholder  may  be  put  on  the 
list  of  contributories  in  a  winding-up:  Dixon's  Case 
(1869)  L.  E.  5  Ch.  79. 

It  has  been  held  in  Alberta  that  neither  the 
liquidators  of  a  company  in  a  winding-up  nor  the 
creditors  have  the  right  to  take  advantage  of  any 
irregularities  in  proceedings  taken  for  forfeiture  of 
shares :  In  Re  Wade  Co.  (1908-9)  2  Alta  L.  R.  117.  The 
company  itself  if  it  has  treated  the  shares  as  forfeited 
can  not  thereafter  take  advantage  of  irregularities 
and  claim  to  hold  the  shareholder  liable  as  such :  Web- 
ster's Case  (1863)  32  L.  J.  Ch.  135. 

It  is  essential  that  the  provisions  of  s.  62  be  rigidly 
adhered  to.  Thus  if  the  time  within  which  the  share- 
holder must  pay  the  call  is  not  limited  by  the  letters 
patent,  by-laws,  or  resolution  of  the  directors  as 
prescribed  by  the  section,  but  is  fixed  by  the  notice 
merely,  an  attempted  forfeiture  will  be  ineffective: 
Armstrong  v.  Merchants  Mantle  Mfg.  Co.  Ltd.  (1901) 
32  0.  R.  387  at  p.  391. 

As  to  notice  of  forfeiture  see  further  Robertson  v. 
Hochelaga  Bank  (1881)  4  L.  N.  315  S.  C;  Provincial 
Insurance  v.  Cameron  (1880)  13  C.  P.  523;  Oilman  v. 
Robertson  (1884)  7  L.  N.  353,  and  1  M.  L.  R.  S.  C.  5. 
In  Fox  V.  Selkirk  Land  and  Investment  Co.  (1912) 
8  D.  L.  R.  945,  it  was  held  that  notice   of  intended 
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forfeiture  was  necessary  even  though  u  by-luw  of 
thf  company  purported  to  g^ve  the  directors  power 
summarily  to  forfeit  shares  on  which  calls  were  *i*  J^rfUjU^, 
mouths  in  arrear.  lu  the  ease  of  an  improper  forfeit- 
ure the  shareholder  may  not  only  bring  an  action 
for  damages  but  he  may  also  claim  the  stock  itself 
and  reinstatement  as  a  shareholder,  ibid.  But  see  Free- 
man V.  Canadian  Guardian  (1908)  17  0.  L.  K.  296. 

While  the  shareholder  alone  is  the  person  entitled 
to  receive  notice  of  call  and  of  subsequent  proceedings 
and  a  cestui  que  trust  cannot  call  on  the  company  to 
account  to  him  for  shares  purported  to  have  been 
forfeited  without  notice  to  him:  Armstrony  v.  Mer- 
chants Mantle  (1901)  32  O.  B.  387,  it  has  been  held 
that  in  the  case  of  a  deceased  shareholder  a  forfeiture 
of  his  shares  could  not  take  place  in  the  absence  of 
his  personal  representatives  although  none  such  be 
appointed  for  many  years:  Glass  v.  Hope  (1869)  16 
Or.  420. 

A  forfeiture  may  be  revoked  by  the  company  if  it  BcrocatioD. 
agrees  subsequently  to  receive  payment  of  the  call  in 
arrear,  but  only  if  tlie  shareholder  whose  shares  have 
been    forfeited    consents    thereto:    Exchange    Trust 
(1903)  1  Ch.  711. 

Procedure. 

If  a  ciiU  is  not  paid  and  it  is  desired  by  the  directors 
to  forfeit  the  shares  of  the  delinquent  shareholder  the 
directors  should  pass  a  resolution  authorizing  the 
serving  of  a  demand  or  notice  requiring  the  call  to  be 
paid  at  a  certain  date  and  stating  that  if  payment  is 
not  then  made  the  shares  will  be  liable  to  forfeiture. 
The  resolution  may  be  in  the  following  form: — 

*That  notice  be  given  by  prepaid  registered  letter  to 
the  following  shareholders  who  have  made  default  in 
paNTiient  of  the  call  made  on  day  of  19    ,  tliat 

if  such  call  is  not  paid  on  the  day  of  19  ,  by 
such  shareholders  respectively  the  shares  in  respect 
of  which  the  call  remains  unpaid  shall  be  liable  to 
forfeiture. 
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Sees.  58-63.  Shareholder  Number  of  shares  Denot- 

ing  numbers. ' 

Procedure.  The  secretary  should  thereupon  send  to  the  share- 

holders in  default,  a  notice  which  may  be  in  the  follow- 
ing form: — 

Notice  of  intended  fobfeiture. 
'Sir,   •  . 

In  my  letter  of  the  day  of  ,  I  gave  you  notice 
that  at  a  meeting,  etc.  (give  particulars  of  call). 

I  am  now  instructed  to  inform  you  that  the  directs 
ors  require  you  on  or  before  the  day  of  to  pay 
the  said  sum  of  $  together  with  interest  thereon 

at  the  rate  of  six  per  cent,  per  annum  from  the  said 

day  of  (the  date  when  such  call  was  payable) 
up  to  the  date  of  payment,  and  that  in  the  event  of 
non-payment  of  the  said  call  and  interest  on  or  before 
the  said  day  of  at  the  place  aforesaid  the 

shares  in  respect  of  which  such  call  was  made  will  be 
liable  to  be  forfeited. 

I  am  &c. 

....•• ,   Secretary. 

To  &c.' 

If  demand  for  payment  and  notice  of  forfeiture  be 
not  complied  with  the  directors  may  then  proceed  to 
pass  a  resolution  declaring  forfeited  the  shares  in 
default.  The  resolution  may  be  in  the  following 
form : — 

Resolution  for  forfeiture. 

'That  the  holder  of        shares  of  $      each, 

numbered  to  inclusive,  having  failed  to  pay  the 
call  of  $         per  share  made  on  the  said  shares  on  the 

day  of  19  ,  and  due  on  the  day  of  19  , 
and  having  failed  to  comply  with  the  notice  served 
upon  him  dated  the  day  of  19  ,  the  said  shares 
be  and  the  same  are  hereby  forfeited. ' 

The  secretary  should  communicate  to  the  share- 
holder the  fact  that  the  shares  in  question  were  duly 
forfeited  by  resolution  of  the  directors  on  such  and 
such  a  date. 
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Oanoellation. 

Hy  cnnoollution  of  sharos  may  be  meant  the  cancel-  8«m.68^. 
lation  of  unissued  share  capital  or  lost  capital  which 
can  only  Ik?  ofTifted  under  the  provisions  of  s.s.  54  by 
means  of  a  by-law  for  the  reduction  of  capital  con- 
!'!•"  d  by  supplementary  letters  patent.  The  term 
I, iiii. illation,  however,  is  more  commonly  used  as 
referring  to  the  cancellation  of  the  subscription  for 
shares.  After  shares  have  been  allotted,  if  no  dis- 
pute exists  as  to  the  liability  of  the  shareholders,  there 
is  no  |H)\ver  to  cancel  a  subscription,  uidess  such  power 
is  creatt'd  by  express  words  and,  apparently,  it  will 
not  be  raised  bv  implication:  Richmond's  Case  (1858) 
4  K.  &  J.  305;  'W heeler  v.  W'ihon  (1884)  6  O.  R.  421 ; 
Kinney  v.  Plunkett  (1894)  26  N.  S.  B.  158.  And  it 
has  been  held  in  Ontario  that  the  provisions  of  s.  18 
of  R.  S.  O.  (1897)  c.  191  corresponding  to  s.  54  of 
the  Act,  which  provides  a  mode  for  the  reduction  of 
capital,  impliedly  excluded  such  power  of  cancellation : 
Livingstone  v.  Temperance  Colonization  Society 
(1890)  17  A.  R.  379;  and  see  McCfill  Chair  Company, 
Munro*8  Case  (1912)  26  O.  L.  R.  254,  where  the 
authorities  are  collected. 

The  |)ower  to  cancel  will  be  construed  strictly 
Stanhope's  Case  (1850)  3  De  G.  &  S.  198;  Re  Patent 
Paper  Mfq.  Co.,  Addison's  Case  (1870)  L.  R.  5  Oh. 
294. 

For  a  case  where  an  agreement  between  the  com- 
pany and  the  shareholder  for  the  cancellation  of  a  por- 
tion of  the  latter *s  shares  was  unsuccessfully  set  up 
against  the  liquidator,  see  Puches  v.  Hamilton  Tribune 
(1885)  10  O.  R.  497. 

If  a  shareholder  disputes  his  liability  and  is  in  a 
poHition  to  repudiate  his  subscription  for  fraud  or 
misrepresentation  the  allotment  of  his  sliares  to  him 
may  be  cancelled.  Thus  where  the  defendant  sub 
scribed  for  shares  on  the  faith  of  a  statement  of  affairs 
prepared  by  the  secretary  of  the  company,  and  on  find- 
ing that  the  statement  was  false  procurtnl  cancellation 
of  his  stock  a*  i  shareholder***  meeting:  it  vas  held  in 
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Sees.  58-63.  an  action  by  a  creditor   of   the  company  who   had 
become  such  before  the  cancellation  that  there  was 
CanceUation.  power  to  cancel  the  stock,  and  that  the  power  was  duly 
exercised:  Wheeler  v.  Wilson  (1884)  6  0.  E.  421. 

A  trading  corporation  has  power  to  compromise 
all  claims  against  it  including  claims  for  cancellation 
of  shares  for  fraud  or  misrepresentation  but  cannot 
compromise  a  claim  for  damages  not  connected  in  any 
way  with  the  validity  of  shares  by  a  cancellation  of 
them :  Livingston  v.  Temperance  Colonisation  Society 
(1890)  17  A.  R.  379. 

As  to  power  to  compromise  with  shareholders  see 
also  Copp's  Case  (1885)  10  0.  R.  497. 

If  shares  have  been  agreed  to  be  illegally  issued 
and  the  matter  is  still  in  fieri  the  subscription  agree- 
ment may  be  cancelled,  but  after  the  shares  have 
actually  been  allotted  and  issued  there  can  be  no 
cf^ncellation :  Re  Matthew  Guy  Carriage  S  Automobile, 
thomas's  Case  (1911-12)  3  0.  W.  N.  902 ;  1  D.  L.  R.  642. 
In  this  case  there  had  been  a  subscription  for  shares  to 
be  issued  at  a  discount.  Before  the  stock  had  been 
allotted  or  any  notice  of  allotment  given,  or  corporate 
action  taken  with  respect  to  the  subscription,  a  resolu- 
tion was  passed  that  all  applications  relating  to  the 
bonus  stock  should  be  cancelled  and  that  any  certifi- 
cates issued  in  respect  thereof  should  be  recalled. 
Certificates  for  the  shares  had  been  issued,  but  Middle- 
ton,  J.,  held  that  the  return  of  the  subscriptions  pur- 
suant to  the  above  resolution  and  the  substitution 
of  new  subscriptions  thereafter  was  intra  vires  and 
binding  upon  the  liquidator,  who  sought  to  make  the 
defendant  a  contributory  in  respect  of  amounts  oh 
these  shares.  In  re  McGill  Chair  Company,  Munro's 
Case  (1912)  26  0.  L.  R.  254  at  p.  262,  Meredith,  C.  J. 
in  referring  to  the  foregoing  case  said  that  he  found  on 
enquiry  from  Middleton,  J.,  that  the  latter  had  decided 
Re  Matthew  Guy  on  the  basis  that  the  contract  to  take  * 
the  shaies  was  still  executory  at  tlie  time  the 
resolution  to  cancel  the  bonus  shares  was  passed.  If 
the  matter  no  longer  remains  in  fieri  and  shares  have 
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hiniu  ifiiiuoil,  e,g.,  at  a  diBOoant,  aiid  the  shares  have  Beet.  6S-€t. 
Ihhjii  allotUil,  Ihc  certificate  issuotf,  am!  the  hubscrilKT 
hafi  acted  as  a  shareholder,  then,  even  though  the 
shares  were  illegally  issued  at  a  discount,  it  is  too  late 
to  cancel  the  certificate  of  shares  actually  issued  and 
the  8*uuvliolder  will  be  liable  in  a  winding  up  as  a 
contributory  in  respect  of  the  shares :  McGUl  Chair  Co, 
Mwmro*6  Case,  supra.  In  that  caso  the  sharoholders 
paased  a  losolution  that  all  stock  ccrtlticates  wjiich 
iiave  b^en  regarded  in  the  light  of  bonus  htock  be 
recalled  into  the  company.  This  had  been  done  in 
response  lo  piessure  on  the  pan  oi  shart'iioMcrs  hohl- 
ing  such  stock,  and  the  defendant  had  been  present  at 
the  moetin-c  <>f  shareholders  uud  im<i  voted  in  favor  of 
the  r<*s(*hition.  In  pursuance  of  the  resolution  a  new 
certificate  had  been  issued  to  the  defendant  for  the 
amount  of  shares  which  he  had  paid  up  in  full. 
Meredith,  C.  J.,  in  his  judgment  reviewed  the  English 
authorities  and  held  that  cancellation  or  surrender 
of  shares  under  the  Ontario  Companies  Act  could  only 
take  place  where  forfeiture  would  be  permissible. 

Surrender. 

A  shareholder  can  be  got  rid  of  by  proceeding 
against  him  iw  invitum  by  way  of  forfeiture,  but  he 
cannot  without  statutory  authority  voluntarily  sur- 
render his  shares  and  thus  put  an  end  to  his  liability: 
Common  v.  McArthur  (1898)  29  S.  C.  R.  p.  245;  If  mnt- 
peg  Hedge  d  Wire  Fence  Co.  (1912)  22  Man.  L.  R.  83. 
If  the  company  desires  to  regain  control  of  the  stock 
forfeiture  is  the  proper  procedure:  Smith  v.  Gow- 
ganda  (1911)  44  S.  C.  R.  621.  The  objection  to  the 
surrender  of  shares,  whetlier  fully  paid  or  not,  is  that 
this  is  a  reduction  of  the  company's  capital:  Bellerby 
v.  Rowland  (1902)  2  Ch.  14  at  p.  32,  and  a  reduction 
of  capital  recjuires  confirmation  by  supplementary 
letters  patent  under  ss.  55  and  57.  It  is  immaterial 
that  the  company  was  solvent  at  the  time:  Rv  Wall- 
hridge  Grain  Co.  {Alia.)  (1918)  2  W.  W.  R.  886. 
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Surrender 
of  shares. 


Sees.  58-63.  The  power  may,  of  course,  be  expressly  given  by 
statute,  as  to  which  see  Hart  v.  Ontario  Express  and 
Transportation  Co.;  Kirk  and  Marling's  Case  (1893) 
24  0.  R.  340;  In  re  Ontario  Express  and  Transpor- 
tation Co.  (1893)  24  0.  R.  216  and  (1894)  21  A.  R.  646. 
Nor  can  a  shareholder  surrender  his  shares  to  a  trus- 
tee for,  or  a  nominee  of ^  the  company :  Cree  v.  Somer- 
vail  (1879)  4  App.  Cas.  648;  Re  Union  Fire  Insurance 
Company,  McCord's  Case  (1892)  21  0.  R.  264.  In  the 
last  mentioned  case  the  manager  of  a  company  pur- 
chased a  number  of  partly  paid  shares  from  the  holder 
for  the  purpose  of  cancellation.  The  shareholder  was 
not  aware  of  the  object  intended.  The  transfer  was 
made  to  the  ^'  Manager  in  Trust."  It  was  held  by 
Boyd,  C,  that  the  transfer  having  been  made  without 
notice  of  the  character  in  which  the  manager  was  to 
hold  the  shares  it  was  a  valid  transfer  which  relieved 
the  tirst  holder  of  the  shares  from  his  liability  thereon. 
Boyd,  C,  said  at  page  266,  '*No  valid  distinction  can 
be  drawn  between  the  cases  when  the  object  of  the 
transfer  is  to  traffic  in  shares  on  the  part  of  the 
company  and  when  the  intention  is  simply  to  cancel. 
In  either  case  (no  special  power  so  to  do  being  given 
to  the  particular  company)  the  transfer  is  illegal,  but 
liability  upon  the  shares  is  transferred,  or  not,  depend- 
ing on  the  knowledge  or  ignorance  of  the  prior 
holder."  There  is  no  objection,  on  the  other  hand,  to 
one  shareholder,  whether  he  is  a  director  or  not,  with 
his  own  money  buying  the  shares  of  another  and  so 
getting  rid  of  an  objectionable  shareholder,  per 
Macnaghten,  L.J.,  in  Trevor  v.  Whitworth  (1888)  12 
App.  Cas.  at  p.  409. 

Where,  however,  there  is  a  power  to  forfeit  which 
has  become  exercisable,  the  shares  as  to  which  there 
is  default  may  be  surrendered  in  lieu  of  forfeiting 
them  in  a  formal  manner:  Bellerhy  v.  Rowland  (1902) 
2  Ch.  14  at  p.  31. 

Also,  when  there  is  a  hona  fide  dispute  between  the 
shareholder  and  the  company  as  to  whether  the  shares 
have  been  legally  issued,  shares  may  be  taken  back  by 
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way  of  comproiniHe,  but  not  where  the  Hhurehulder  on  Sect.  68-63. 

the  rcgiHter  uduiitH  tliat  he  Ih  Hhureholder :     Mother 

Lode  Consolidated  v.  Hill  (1903)  19  T.  L.  E.  341.    Noro"Sir«f 

can  the  company  take  back  some  of  tlic  Miiares  and 

leave  the  shareholder  with  the  bahmce,  ibid.     liut  aH 

to  this,  qiuere. 

The  question  of  the  legality  of  surrender  and  can- 
cellation is  fully  dealt  with  in  the  recent  case  of 
Alberta  Rolling' Mills  v.  Christie  (1919)  58  S.  C.  B. 
208.  The  plaintiff  subscril)ed  for  shares  subject  to 
a  condition  that  the  Company  wouhl  erect  a  steel  plant. 
It  was  held  that  the  plaintiff  had  accepted  the  status 
of  a  shareholder  so  Uiat  the  condition  could  only 
operate  as  a  collateral  agreement  entitling  him  to 
surrender  his  shares  and  demand  the  return  of  the 
money  paid  for  them.  Anglin,  J.,  delivering  the  jutlg- 
ment  of  the  majority  of  the  Court  on  the  question  of 
surrender  or  cancellation  of  shares  said  at  pages  218, 
219  and  220  of  the  report:— 

**Is  such  an  agreement  intra  vires  of  the  defendant 
company?     1  think  not. 

In  Guinness  v.  Land  Corporation  of  Ireland  (22 
Ch.  D.  349,  at  page  375)  Lord  Justice  Cotton,  after         — 
referring  to  section  38  of  the  English  "Companies 
Act  "  of  1862,  corresponding  to  section  47  of  tlie  Con- 
solidated Ordinance  of  1915,  said: — 

*From  that  it  follows  that  whatever  has  been  paid 
by  a  member  cannot  be  returnt^d  to  him.  In  my  opinion 
it  also  follows  that  what  is  described  in  the  memoran- 
dum as  the  capital  cannot  Ik?  diverted  from  the  objects 
of  the  society.  It  is,  of  course,  liable  to  bt»  spent  or 
lost  in  carrying  on  the  business  of  tlie  ccmipany,  but  no 
part  of  it  can  be  returned  to  a  member  so  as  to  take 
away  from  the  fund  to  which  the  cretlitors  hav**  a  right 
to  look  as  that  out  of  which  they  are  to  be  paid.' 

This  passage  is  quoted  with  approval  in  Trevor 
V.  Whituorth  (12  App.  Cas.  4()9)  by  Lord  Uerschell,  at 
p.  419,  and  by  Lord  Macnaghten,  at  p.  433.  The 
defendant  company  in  accepting  a  surrender  of  the 
plaintiff's  shares  could  have  only  one  of  two  purposes, 
either  to  extinguish  them — an  unlawful  reduction  of 


308  DOMINION   COMPANIES  ACT. 

Sees.  58-613.  capital,  or  to  re-issue  them — an  unlawful  trafficking. 
,;^        ;      '  in  its  shares,  an  illegal  use  of  its  capital. 

Surrender  mi  • 

of  shares.  The  law  on  these  points  as  laid  down  in  Trevor  v. 

Whitworth  (12  App.  Cas.  409)  has  been  consistently 
followed  ever  since.  The  Companies  Ordinance  con- 
tains very  strict  provisions  as  to  the  conditions  on 
which  and  the  methods  by  which  the  capital  of  a  com- 
pany subject  to  it  may  be  reduced — sections  78  et  seq. 
There  is,  of  course,  no  pretence  of  compliance  with 
these  provisions.  As  put  by  Lord  Macnaghten  in  a 
passage  of  his  speech  in  Trevor  v.  Whitworth  (12  App. 
Cas.  409),  at  page  437,  quoted  by  Lord  Herschell  in 
British  and  American  Trustee  and  Finance  Corpor- 
ation v.  Couper  ( [1894]  A.  C.  399,  at  page  403)  :— 

'When  parliament  sanctions  the  doing  of  a  thing 
under  certain  conditions  and  with  certain  restrictions, 
it  must  be  taken  that  the  thing  is  prohibited  unless  the 
prescribed  conditions  and  restrictions  are  observed.' 

In  Bellerhy  v.  Rowland  S  Marwood's  Steamship 
Co.  { [1902]  2  Ch.  14),  it  was  held  that  :— 

A  surrender  of  shares  in  a  limited  company,  the 
company  releasing  the  shareholders  from  further 
liability,  in  respect  of  the  shares,  is  equivalent  to  a 
purchase  of  shares  by  the  company  and  is  therefore 
illegal  and  null  and  void  on  the  principle  of  Trevor  v. 
Whitworth  (12  App.  Cas.  409).. 

The  court  was  there  dealing  with  shares  partly 
unpaid.  The  surrender  of  fully  paid-up  shares  with  a 
return  of  the  money  paid  therefor,  is,  of  course, 
equally  obnoxious.  Both  alike  involve  reduction  of 
capital.  While  a  surrender  of  shares  which  involves 
no  reduction  of  capital  may  be  supported  {Rowell  v. 
Jno.  Rowell  <&  Sons,  Ltd.  ( [1912]  2  Ch.  609),  a  surren- 
der involving  such  a  reduction,  not  made  under  circum- 
stances which  would  have  justified  a  forfeiture,  clearly 
cannot  be  unless  effected  under  sections  78  et  seq.  of 
the  Consolidated  Ordinance.  How  strictly  the  right 
of  forfeiture,  and  of  surrender  to  take  its  place,  is 
viewed  is  illustrated  in  the  recent  case  of  Hopkinson 
V.  Mortimer,  Harley  S  Co.  Ltd.  ([1917]  1  Ch.  646,  at 
page  653)." 
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Trmaifer  of  Sharet.  g^^  04 

64.  ExTopt  for  the  purpose  of  exhibiting  t^e  rif^hta  of  par-  invalid  with- 
ttcfl  to  any  transfer  of  shares  towards  each  o'  of  render-  «»t entry, 
ing  any  transforce  jointly  and  severally  Iia>  the  trans- 

f»rr» T  to  the  company  and  its  creditors,  no  transfer  of  shares 

u!il<v<  mnde  by  sale  under  execution  or  under  the  decree,  order 

or  jiiii^'iiunt  of  a  court  of  competent  jurisdiction,  shall  be  valid 

fi .  !  entry  of  sucli  transfer  is  duly 

II!.:  -:    Provided  that,  as  to  the  stock  p,,.,.,,,i„„ 

of  any  company  iisu-d  and  dealt  with  on  any  recognized  stock 

exchange  by  means  of  script,  commonly  in  use  endorsed  in  blank 

and   transferable   by   delivery,   such  endorsation   and   delivery 

shall,  ■  u'  for  the  purpose  of  voting  at  meetings  of  the 

compii  !itute  a  valid  transfer.    2  E.  VII.,  c.  15,  s.  51. 

65.  No  transfer  of  shares  whereof  the  whole  amount  has  Unpaid 
not  been  paid  in  shall  be  made  without  the  consent  of  the«^*f««- 
directors.     2  E.  VII.,  c.  15,  s.  52. 

68.  No  share  shall  be  transferable  until  all  previous  calls  with  eaUs 
tlunou  are  fully  paid  in.     2  E.  VII.,  c.  15,  s.  54.  ""''"•«'• 

67.  The  directors  may  decline  to  register  any  transfer  of  RegistratioD 
si)  aits  l)elonging  to  any  shareholder  who  is  indebted  to  the  **' *^'**°*'*''" 
iiil»iuiy.    2  E.  VII.,  c.  15,  b.  55. 


CO 


68.  Any  transfer  of  the  shares  or  other  interest  of  a  de- Tmiwfer  by 
(•eased  shareholder,  made  by  his  personal  representative,  shall,  i>er»onnl  rep- 
II.  *       '      inding  such  personal  representative  is  not  himself  a '^'**'"'""^^ 
i.]..  r,  Ix'  of  the  same  validity  as  if  he  had  been  a  share- 

holder at  the  time  of  his  execution  of  the  instrument  of  trans- 
fer.   2  E.  VII.,  c.  15,  s.  56. 

68a.  .\  company,  if  so  authorized  by  its  letters  patent  or  iMoeand 
supplementary   letters  patent   and    subject   to   the   provisions  effect  of 
thereof  may,  with  respect  to  any  fully  paid-up  shares,  issue  J^"^***^ 
under  its  common  seal  a  warrant  stating  that  the  liearer  of 
the  warrant  is  entitled  to  the  share  or  shares  therein  specified, 
and  may  provide  by  coupons  or  otherwise,   for  the  payment 
of  the  future  dividends  on  the  share  or  shares  included  in  the 
warrant  hereafter  termed  a  share  warrant. 

2.  A  share  warrant  shall  entitle  the  bearer  thereof  to  the  lucbuof 
sliares  therein   specified,  and   the  shares   may  be  transferred  bearer, 
by  delivery  of  the  warrant. 

3.  The  bearer  of  a  share  warrant  shall,  subject  to  the  pro-  n««ivrtobe 
visions  and  regulations  respecting  share  warrants  contained  in  abarehoMar 
the  letters  patent  or  supplementary  letters  patent,  be  entitled,  J? ^JJJJ?' 
on  surrendering  it  for  cancellation,  to  have  his  name  entered 

on  the  books  of  tlie  company  as  the  holder  of  tlie  shares  spedfled 
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Sect.  68a.  in  such  share  warrant,  and  the  company  shall  be  responsible 

for  any  loss  incui-red  by  any  person  by  reason  of  the  company 

entering  on  the  books  of  the  company  the  name  of  the  bearer 
of  a  share  warrant  in  respect  of  the  shares  therein  specified 
without  the  warrant  being  surrendered  and  cancelled. 
Rights  of  4.  The  bearer  of  a  share  warrant  may,  if  the  provisions  and 

bearer  under  regulations  respecting  share  warrants  so  provide,  be  deemed  to 
regu  a  ions.    ^^  ^  shareholder  of  the  company  either  to  the  full  extent  or  for 
any  purposes  defined  by  such  regulations;  except  that  he  shall 
not  be  qualified  in  respect  of  the  shares  specified  in  the  warrant 
for  being  a  director  of  the  company. 
Entries  on  5.  On  the  issue  of  a  share  warrant  the  company  shall  remove 

issue  of  from  its  books  the  name  of  the  shareholder  then  entered  therein 

warrants.  ^^  holding  such  share  or  shares  as  if  he  had  ceased  to  be  a  share- 
holder, and  shall  enter  in  such  books  the  following  particulars, 
namely : 

(i)   the  fact  of  the  issue  of  the  warrant ; 
(ii)   a  statement  of  the  shares  included  in  the  warrant,  and 
(iii)   the  date  of  the  issue  of  the  warrant. 
Surrender  of        6.  Until  the  warrant  is  surrendered,  the  above  particulars 
warrant.        shall  be  deemed  to  be  the  particulars  required  by  this  Act  to  be 
entered  in  the  books  of  the  company  in  respect  of  such  share  or 
shares,  and,  on  the  surrender,  the  date  of  the  surrender  shall  be 
entered  as  if  it  were  the  date  at  which  a  person  ceased  to  be  a 
shareholder. 
Warrant  7.  Unless  the  bearer  of  a  share  warrant  is  entitled  to  attend 

holders  not  ^^^^  ^q^^  g^^  general  meetings,  the  shares  represented  by  such 
where  vote  share  warrant  shall  not  be  counted  as  part  of  the  stock  of  the 
of  definite  company  for  the  purposes  of  a  general  meeting.  4-5  Geo.  IV., 
Sired.'"**  1914.  e-  23,  s.  2. 

Transfer  of  shares. 

1.  Transferability  of  shares. 

2.  Necessity  for  registration. 

3.  Share  warrants. 

4.  Death  of  shareholder. 

5.  Lost  or  stolen  certificates. 

6.  Proof  of  transfer. 

7.  Rights  of  unregistered  transferee  against  at- 

taching creditor. 

8.  Restrictions  on  transfer. 

9.  Transfers  to  escape  liability. 

10.  Ineffectual  and  invalid  transfers. 

11.  Effect  of  informalities  and  irregularities. 

12.  Estoppel. 

13.  Form  of  transfer. 


TRAKSFIB  or  gRABIB.  311 

14.  Remedies  for  refusal  to  register  transfer.  Stets. 

15.  Sale  of  shares— Contractual  relation  of  trans     64-68a. 

feror  and  transferee. 

16.  Conflicting  claims  to  shares  before  registration. 

17.  Shares  held  in  trust — Rights  of  transferees. 

18.  Loans  on  the  security  of  shares. 

19.  Loan  of  shares. 

20.  Transfer  practice. 

1.  Transferability  of  shares. 

Shares  in  the  capital  ntock  of  a  company  are  per- 
sonal eHtate  and  transferable  as  such  by  the  share- 
liolder,  8.  45,  and  see  Re  Poison  Iron  Works  (1912) 
A  O.  W.  N.  12G9,  4  1).  L.  K.  \m.  For  a  definition  of  the 
term  '*  share  *'  see  Borland* s  Trustee  v.  Steel 
Brothers  rf  Co.  (1901)  1  Ch.  279  at  p.  288. 

A  company  as  well  as  an  individual  may  iMJCome  c^,nipjiny 
the  ownier  of  shares  by  transfer,  provided  in  the  case  ^^'^oBttrte. 
of  a  Dominion  company  that  it  has  the  power  to  hold 
shares  conferred  upon  it  by  its  charter  and  that  it 
has  complied  with  the  provisions  of  s.  44  as  to  which 
see  the  notes  to  that  section.     A  company  itself  can  not 
purchase  its  own  shares  either  directly,  or  indirectly, 
as  by  taking  a  transfer  to  its  manager  **  in  trust,*'  Re 
rnion  Fire  Insurance  Co,,  McCord's  Case  (1891)  21 
O.  B.  264.    A  transfer  to  an  infant  should  not  be  per-  infaot 
mitted  by  the  company  especially  if  the  shares  are  ''"^•'^ 
not  fully  paid-up;  for  an  infaut  would  be  entitled  to 
repudiate  the  shares  on  attaining  majority :  Re  Sover- 
tign  Bank  of  Canada,  Clark's  Case  (191516)  35  O. 
L.  R.  448  at  p.  456,  and  in  the  meantime  calls  could  not 
be  enforced  against  him.     A  transfer  of  shares  by  a  infant 
minor  is,  like  other  contracts,  voidable  not  void,  and  *«"'««>»•• 
l)eing  voidable  only  the  company  must  register  the 
transfer  if  it  has  not  been  avoided  before  the  date 
of  application  for  registration.      Where  shares  have 
been  accjuired  by  a  person  who  thereafter  l)ecome8  a  Lunadc. 
lunatic  these  may  be  transferred  by  his  committee;  as 
to  the  procedure  in  such  cases  in  Ontario  see  the 
Lunacy  Act  R.  S  .0.  (1914)  c.  G^.  The  Succession  Duty 
Acta  of  most  provinces  forbid  the  transfer  by  foreign 
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Sects,      executors  or  administrators  of  deceased  shareholders 
^^■^^'^-     of  shares  of  a  company  whose  head  office  is  in  the  pro- 
Foreisn        vincc  Until  successiou  duty  has  been  paid  or  security 
given  therefor.    After  the  commencement  of  a  wind- 
After  ing-up  no  transfer  of  shares  can  be  made  without  the 
wmding-up.  g^jjg|.jQj^  ^^  ^^le  liquidator  under  the  authority  of  the 
court.    Where,  as  under  the  Ontario  Companies  Act, 
R.  S.  0.  1914,  c.  178,  s.  54  (2),  the  share  certificate 
is  made  p  ima  facie  evidence  of  the  title  to  the  shares, 
the  holder  has  prima  facie  evidence  of  title  to  compel 
the  company  to  register  the  shares  in  his  name :  Lorsch 
S  Co.  V.  Shamrock  Consolidated  (1917)  39  0.  L.  R. 
.315;36D.  L.  R.  557. 

2.  Necessity  for  registration. 

In  the  absence  of  special  provision  in  the  governing 
act  or  charter  imposing  conditions  to  the  contrary  an 
assignment  of  shares  duly  executed  by  assignor  and 
assignee,  for  good  consideration,  with  proper  notice 
to  the  company,  is  valid  without  further  registration: 
Crawford  v.  Provincial  Insurance  Co.  (1859)  8  C.  P. 
263. 

Under  the  present  Companies  Act  registration  of 
the  transfer  is  required  to  complete  it,  so  as  to  con- 
stitute the  transferee  a  shareholder  in  the  strict  sense. 
Section  45  provides  that  "the  stock  in  the  company 
shall  be  personal  estate,  and  shall  be  transferable,  in 
such  manner  arid  subject  to  all  such  conditions  and 
restrictions  as  are  prescribed  by  this  Part  or  by  the 
■  by-laws  of  the  company. ' '  Section  64  makes  entry  of 
the  transfer  in  the  register  of  transfers  necessary  for 
its  validity,  subject  to  the  reservations  mentioned  in 
the  section.  Until  the  transfer  is  registered  the  trans- 
feror and  transferee  remain  jointly  and  severally 
liable  to  the  company  and  its  creditors,  s.  64.  It  was, 
however,  held  in  Hamilton  v.  Grant  (1900)  30  S.  C.  R. 
566,  that  an  unregistered  transferee  who  had  acted  as 
an  officer  of  the  company  and  required  the  shares  in 
•  question  to  qualify  him  as  such,  became  a  shareholder 
•  and  that  his  transferor  was  not  liable  as  shareholder  to 
the  creditors  of  the  company.    Even  without  registra- 
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ion,a8  between  the  parties,  a  tranMfer  Ik  valid  and  the     Seete. 

ompuny  cannot  rofose  to  regiHter  the  tranhfer  owin^  64-68a. 
to  lion  payment  of  a  call  made  after  the  date  of  the 
triiii^sii  I  but  prior  to  the  application  for  ref^stration. 
Re  Poison  Iron  Works,  Umited  ( 1912)  3  O.  W.  N.  1269, 
4  D.  L.  R.  193.  Additional  fornuilitieN,  unlesH  re<|uired 
by  the  charter  or  by-laws,  are  not  necessary  to  maki*  the 
transfer  complete  and  effective;  thus  where  the  trans* 
fer  had  been  registered  and  the  transferee  had  in  fact 
accepted  the  shares,  signature  by  the  transferee  of 
formal  acceptance  was  held  to  be  unnecessary,  not 
being  required  by  the  incorporating  act,  charter  or  by- 
laws: Ross  V.  Machar  (1885)  8  0.  B.  417;  see  also 
Woodruff  V.  Harris  (1850)  11  U.  C.  R.  490. 

The  exigencies  of  modem  business  often  make  it  Trawfer  by 
inconvenient  or  impossible  for  the  transferee,  or  each  i;^5°,SI"'°' 
of  successive  transferees  to  get  himself  registered  as 
the  holder  of  the  shares  dealt  with.  A  transfer  of 
shares  may,  accordingly,  be  regarded  from  two  stand- 
points— first,  from  a  commercial  standpoint,  and, 
secondly,  from  a  strictly  logal  standpoint.  On  the 
Stock  Exchange  the  transfer  is  usually  effected  by 
delivery  of  the  shares  emlorsed  in  blank,  the  transfer 
not  to  be  registered  on  the  books  of  the  company  unless 
specially  requested.  The  transfer  confers  on  the 
holder  of  the  certificate  for  the  time-being,  authority 
to  fill  in  the  name  of  the  transferee,  and  each  successive 
holder  passes  on  this  authority  when  he  delivers  the 
certificate  to  his  immediate  transferee.  In  general  the 
holder  for  the  time  being  takes  not  the  property  in  the 
shares  but  a  title,  legal  and  equitable,* which  will  enable 
the  holder  to  vest  himself  with  the  shares  without  risk 
of  his  right  being  defeated  by  any  other  person  deriv- 
ing title  from  the  registered  owner:  Colonial  Bank  v. 
Cady  (1890)  15  App.  Cas.  267;  Smith  v.  Roqcrs  (1899) 
30  6.  B.  256;  Fuller  v.  Ctlyn  MUls  (1914)  2  K.B.  168; 
Macdonald  v.  Bank  of  Vancouver  (1916)  25  D.  L.  B. 
567. 

The  existing  practice  of  transfer  by  delivery  is  ex-  8.M. 
pressly  recoguiztnl  by  s.  G4  of  the  Act  in  Uie  case  of 
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Sects,  shares  of  a  company  listed  and  dealt  with  on  any 
64-68A.  recognized  stock  exchange ;  but  the  person  so  acquir- 
ing shares  does  not  become  a  shareholder  until  he  has 
the  transfer  registered,  and  a  company  can  not  dis- 
pense with  registration  or  issue  shares  expressed  to 
be  transferable  by  delivery:  General  Company  for 
s.  M.  Promotion  (1870)    L.  E.  5   Ch.   363.     The  transferee 

furthermore  before  registration  does  not  enjoy  the 
right  of  voting  at  meetings  of  shareholders,  s.  64.  He 
also  runs  the  risk  of  dividends  being  collected  by  the 
transferor,  who,  until  the  transfer  is  registered,  is  the 
only  person  known  to  the  company,  and  therefore  the 
person  to  whom  the  dividend  cheques  will  be  sent. 

In  the  absence  of  decided  cases  it  is  doubtful  how  far 
s.  64  makes  shares  transferable  by  delivery  and  whe- 
ther it  applies  to  what  are  known  as  ''listed"  shares 
generally  or  whether  it  is  necessary  that  the  specific 
shares  acquired  must  have  been  bought  through  the 
medium  of  a  stock  exchange  transaction.  This  doubt 
is  not  removed  by  the  amendment,  s.  68A,  providing 
for  the  issuing  of  share  warrants  which  are  transfer- 
able by  delivery  under  all  circumstances.  Where  the 
transferee  expects  to  hold  the  shares  it  is,  of  course, 
advisable  to  have  the  transfer  completed  on  the  books 
of  the  company.  In  any  event  as  the  shares  of  only  a 
small  proportion  of  companies  are  listed  it  is  import- 
ant to  consider  the  general  law  as  to  the  necessity  for 
registration  of  transfers  and  the  effect  of  failure  to 
do  so. 

Effect  on  Until  registration  the  transferor  and  transferee 

remain  jointly  and  severally  liable  to  the  company  and 
its  creditors  for  the  amount  unpaid  on  the  shares. 
Qucere,  as  to  liability  where  there  has  been  a  succession 
of  transfers  by  delivery  without  registration. 

Transfers  which  are  unobjectionable  ought  to  be 
confirmed  by  the  directors  without  delay,  and  it  would 
seem  that  a  company  which  was  guilty  of  negligence  in 
not  registering  a  transfer,  should  not  be  allowed  to 
V.  take  advantage  of  its  own  neglect  to  hold  the  trans- 
feror liable  jointly  and  severally  with  the  transferee. 
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Long  dolay  on  the  part  of  the  company  has  been  Saeti. 
held  not  to  releane  the  tranHferee  from  being  placed  on  64-68a. 
the  list  of  coiitributories  where  a  transfer  had  actually 
been  registered  before  the  winding-up:  SichvU's  Case 
(1867)  L.  B.  3  Ch.  119,  distinguished  in  Re  Cole  and 
The  Canada  Fire  and  Marine  Insurance  Co.,  Close's 
Case  (1885)  8  O.  R.  92.  Where  the  transferor  himself 
neglected  to  cause  to  be  registered  a  transfer  made 
years  before  the  winding-up  order  he  was  retained  as 
a  contributory,  for  although  the  company  was  in  de- 
fault in  delaj'ing  to  register  the  transfer  the  share- 
holder was  also  in  default  and  therefore  not  entitled  to 
relief:  Walker's  Case  (1808)  L.  R.  6  Eq.  30.  See  also 
as  to  laches  Shepherd's  Case  (1866)  2  Ch.  App.  16; 
Ward  and  Henry's  Case,  ibid.  431 ;  Head's  Case  (1866) 
L.  R.  3  Eq.  84 ;  Ex  parte  Bibby,  Re  Enterprise  Mining 
Co.  (1884)  1  B.  C.  R.  11.  In  order  to  protect  himself, 
therefore,  the  vendor  should  compel  the  purchaser  to 
register  the  transfer,  and  if  he  does  not  do  so,  he  must 
suffer  for  his  own  default,  and  his  name  l)eing  on  the 
register  at  the  date  of  the  winding-up  he  must  remain 
there  unless  there  is  laches  on  the  part  of  the  com- 
pany: Head's  Case,  White's  Case,  supra. 

Shares  in  a  company  are  not  negotiable  and  al-  share«  not 
though  they  may  pass  by  delivery  this  is  subject  to  the  °**^  *' 
equities:  Smithy.  Walkerville  (1893)  23  A.  R.  95.  In 
this  case  the  company  had  issued  a  certificate  for 
shares  (not  numbered  or  identified)  which  stated  that 
the.se  were  **  transferable  only  on  the  books  of  the  com- 
pany in  person  or  by  attorney  on  tJie  surrender  of  this 
certificate.**  This  provision  was  not  required  either 
by  the  statute  or  the  company's  by-laws.  The  holder 
handed  the  certificate  with  assigimient  endorsed  to  the 
plaintiff,  who  gave  valuable  consideration  therefor. 
The  plaintiff  failed  to  apply  for  registration  or  notify 
the  company  for  several  months,  and  in  the  meantime 
his  transferor  transferred  the  shares  for  value  to  an 
innocent  transferee  who  got  himself  registered  without 
production  of  the  certificate.  The  Court  of  Appeal 
held  that  the  plaintiff 'H.e<|uiUible  title  was  cut  out  by 
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Sects.      the   subsequent   transfer   and   registration   and   that 
^^•68a.     although  the  company  ought  to  have  insisted  on  the 
production  of  the  cejtificate,  it  was  not  compelled  to 
do  so  and  was  not  estopped  from  denying  the  plain- 
tiff's title. 

The  delivery  of  a  share  certificate  endorsed  in  blank 
is  not  equivalent  to  a  transfer  or  alienation  of  the 
certificate:  Bonner  v.  Moray  (1914)  23  Que.  K.  B.  252. 

Risks  of  The  holder  under  an  unregistered  transfer  takes 

unregistered  ^^^  shares  subjcct  to  any  infirmity  in  the  title  of  the 
transfer.  persou  from  wliom  he  acquires  them,  e.g,,  if  they  were 
stolen  he  would  get  no  title  at  all.  The  defect  in  title 
of  the  immediate  transferor  will  not  in  all  cases  pre 
vent  the  transferee  from  getting  himself  registered; 
the  registered  owner  of  the  shares  may  be  estoppd 
from  denying  the  title  of  the  holder  as  was  held  under 
the  following  circumstances: — The  registered  o^vner 
of  shares  in  a  company  gave  to  her  brokers,  for  the 
purpose  of  selling  the  shares,  the  certificate  of  owner- 
ship, upon  the  face  of  which  the  shares  were  said  to  be 
transferable  on  the  books  of  the  company  in  person, 
•  or  by  attorney  upon  surrender  of  the  certificate,  and 

upon  which  was  endorsed  a  transfer  and  power  of  at- 
j-^;/  torney  signed  by  her,  and  having  a  blank  left  for  the 
name  of  the  transferee.  The  brokers  improperly  de- 
posited the  certificate  as  security  for  advances  to  them 
with  a  bank,  who  received  it  in  the  ordinary  course  of 
business  without  any  notice  of  the  owner's  rights. 
There  was  evidence  at  the  trial  that,  according  to  the 
usages  of  the  stock  exchanges  of  Ontario  and  Quebec, 
such  a  share  certificate,  so  endorsed  passes  from  hand  to 
hand,  and  is  recognized  as  entitling  the  holder  to  deal 
with  the  shares  as  owner,  and  pass  the  property  in 
,  them  by  delivery,  or  to  fill  in  the  blank  with  his  own 
name,  and  have  the  shares  so  registered  on  the  books 
of  the  company.  The  Court  held  (1)  that  such  a  trans- 
fer passed  the  title  to  the  bank.  (2)  That  the  original 
holder  having  placed  it  in  the  power  of  his  broker  to 
transfer  the  shares  was  estopped  from  questioning 
what  had  been  done.    (3)  That  under  the  circumstances 
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doUiiled  a  transferee  for  value  la  not  put  on  euquir>*     Steti. 
Htt  to  the  rights  of  antecedent  ownern,  nor  as  to  the    ^"^^ 
title  of  luM  inunudiate  vendors:  Smith  v.  Rogers  (18911) 
30  O.  H.  23G,  distinguinhing  France  v.  Clark  (1884)  26 
(Ml.  D.  257. 

A  lender  advancing  money  in  good  faith  on  Hliares  rorrgi*. 
deposited  with  him  and  endorsed  in  blank  is  not  bound  [^j^^en. 
to  make  enquiries  as  to  whetlier  the  registered  owner 
has  any  claim  on  the  shares:  MacdofuUd  v.  Bank  of 
Vancouver  (191G)  25  D.  L.  K.  567.  In  Uie  last  men- 
tioned ciiHii  evidence  of  the  usage  of  the  monetary 
world  that  certiticates  endorsed  in  blank  are  regarded 
as  iH'arer  securities  un  which  bankers  make  advances, 
if  it  was  required  at  all,  was  supplied  by  the  evidence 
of  the  sui)erintendent  for  British  Columbia  of  a  char- 
tered bank. 

A  transferee  who  fails  to  have  his  transfer  regis- 
tered may  lose  his  shares  by  a  fraudulent  transfer  on 
the  books  of  the  company  by  the  registered  holder  to  a 
bona  fide  purchaser.  In  such  case  he  has  no  action 
against  the  corporation  for  allowing  such  transfer: 
Smith  V.  Walkerville  (1896)  23  A.  B.  95. 

The  right  to  registration  does  not  depend  on  the 
possession  of  the  certificate,  and  where  the  certiiicate 
States  that  it  is  transferable  only  *'on  surrender  of 
this  certificate,"  the  company  may  waive  such  a  pro- 
vision: Shropshire  Union  Ry.  Co.  v.  The  Queen 
(1875)  L.  B.  7  H.  L.  496,  509;  Smith  v.  WalkervUle  Iron 
Co.,  supra. 

There  will  be  no  estoppel  against  the  registered 
owner  where  the  blank  endorsement  is  followed  by  re- 
strictive words.  In  Mathers  v.  Royal  Rank  of  Canada 
(1913)  29  O.  L.  R.  141 ;  14  D.  L.  R.  27,  the  registered 
owner  handed  his  broker  a  certificate  for  46  shares 
instructing  him  to  sell  25  shares  and  endorsed  the  cer- 
tificate in  blank,  adding  in  writing  the  words  "twenty- 
five**  as  indicating  the  number  of  shares  to  be  dealt 
with.  The  certificate  was  deposited  by  the  broker  with 
a  bank  to  secure  advances,  and  the  bank  sold  the  stock 
in  order  to  realize  the  security,  the  bank's  agent  strik- 
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Sects,  ing  out  the  Avords,  **  twenty-five  "  in  the  endorsement. 
^^-^8a.  It  was  held  by  Boyd,  C,  that  the  manner  of  endorse- 
Unregis-  ment  gave  notice  to  all  concerned  that  only  twenty-five 
transfers,  shares  Were  to  be  used  and  the  endorsement  reading 
''hereby  sell,  assign  and  transfer  unto  .  .  "  that  was 
notice  that  the  shares  were  to  be  used  for  selling,  not 
pledging,  and  the  bank  was  liable  to  account  for  the 
full  value  of  the  shares  sold.  Nor  will  the  person,  who 
has  transferred  shares  in  blank  where  the  transfer  is 
not  in  order,  be  estopped  if  the  person  to  whom  the 
shares  are  handed,  fraudulently  deals  with  them.  In 
Colonial  Bank  v.  Cady  (1890)  18  App.  Cas.  267,  execu- 
tors not  registered  as  shareholders  in  respect  of  shares 
of  their  testator  had  endorsed  them  in  blank,  and  the 
broker  to  whom  the  shares  had  been  handed,  fraudu- 
lently deposited  them  with  his  bank  to  secure  a  per- 
sonal debt.  It  was  held  that  the  fact  of  the  certificates 
being  signed  by  such  executors  put  two  interpretations 
on  their  leaving  the  certificates  with  the  broker;  either 
he  was  to  sell  them  or  procure  registration  in  their 
names ;  the  bank  should  have  enquired  which  of  the  two 
reasons  was  the  cause  of  the  deposit,  and  the  executors 
were  not  estopped. 

As  between  persons  whose  rights  are  equitable  only, 
i.e.,  where  neither  has  perfected  his  title  by  registra- 
tion or  acquired  an  unconditional  right  to  be  registered, 
the  title  of  the  person  whose  equitable  title  is  prior  in 
time  prevails:  Peat  v.  Clayton  (1906)  1  Ch.  659. 

3.  Share  warrants. 

If  shares  have  been  fully  paid  up  the  company  can 
take  advantage  of  s.  68A  and  issue  share  warrants 
making  the  bearer  absolutely  entitled  to  the  shares  in 
respect  of  which  the  share  warrant  is  issued.  Share 
warrants  are  transferable  by  delivery;  the  company 
keeps  no  record  of  the  holders,  and  even  if  a  share  war- 
rant is  stolen  and  is  later  acquired  by  a  bona  fide  pur- 
chaser for  value  he  is  entitled  to  keep  it  and  the  former 
holder  has  no  redress  either  against  him  or  against  the 
company:  Webb  Hale,  Sc.  (1905)  93  L.  T.  339.      The 
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til«r  of  a  ^liare  warrant  cIooh  not  Iorc  the  riK^t  to  vote*      Sttta. 
Mii  hiii  Hliurcrt  unK>MH  the  regulationM  of  tho  company  ho 
provide,  but  tbt*  Hharet  speeified  in  tho  warrant  will  not 
qualify  him  as  a  director,  s.  (>8A  (4). 

The  power  to  issue  share  warrants  must  be  taken 
in  the  letters  patent.  In  tbe  {M'tition  for  incoriM>ration 
it  18  not  sufficient  to  ask  for  Uie  power  merely;  the 
regfulations  resjiectin^  share  warrants  must  also  be  set 
out. 

4.  Death  of  shareholder. 
Where  a  shareholder  of  a  company  dies  his  shares  as 

personal  estate  vest  inliis  executors  or  administrators, 
and  the  estate  is  liable  for  any  balance  due  on  his 
shares:  Jiainl's  Case  (1870)  L.  B.  5  Ch.  725;  ClarksoH 
V.  McLean  (1917-18)  42  O.  L.  R.  1,  but  the  executors  or 
administrators  do  not  ipso  facto  become  members  of 
the  company  at  conmion  law,  nor  is  the  company  en- 
titled without  their  consent  to  rej^ister  them  as  mem- 
bers: Buchan's  Case  (1879)  4  App.  Cas.  588.  But  see 
•'    .1)  of  the  Act. 

5.  Lost  or  stolen  certificates. 
Share   certificates   are   not   negotiable,   and    if   a 

certificate  is  lost  or  stolen  from  the  owner  without 
fault  on  his  part  his  right  to  it  is  superior  to  that  of 
any  other  |>er8on  who  may  acquire  it  by  purchase  for 
value  from  any  other  holder,  and  he  may  maintain  an 
action  to  establish  his  right  to  it  against  the  corpora- 
tion or  the  person  who  holds  it:  Smith  v.  Rogers 
(19U())30O.  B.  256. 

6.  Proof  of  transfer. 
A  register  of  transfers  is  required  to  be  kept  by 

».  90  of  the  Act,  and  particulars  of  every  transfer  must 
be  entered  therein.  In  any  action  against  tJie  company 
or  against  any  shareholder  the  entries  in  the  register 
of  transfers  will  be  prima  facie  evidence  of  the  facts 
they  puri>ort  to  state,  s.  107.  See  also  Provincial  In- 
siirance  Co.  of  Canada  v.  Shaw  (1859)  19  U.  C.  Q.  B. 
533,  where  it  was  held  that  a  transfer  was  sufficiently 
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Sects.      proven  without  producing  the  power  of  attorney  to  the 
^•^8a.     manager  to  make  the  transfer  on  the  books  of  the  com- 
pany. 

7.  Rights  of  unregistered  transferee  against  execution 
creditor. 

Section  64  provides  that ' '  except  for  the  purpose  of 
exhibiting  the  rights  of  parties"  no  transfer  shall 
be  valid  for  any  purpose  whatever  until  registration. 
What  then  is  the  position  of  a  creditor  of  the  trans- 
feror who  causes  an  execution  to  be  levied  against  the 
shares  before  they  have  been  registered  in  the  name  of 
the  transferee?  If  the  transfer  is  bona  fide  and  for 
value,  as  only  the  debtor's  interest  in  the  property 
seized  can  be  sold,  a  sale  under  execution  can  not  have 
a  tortious  effect  so  as  to  defeat  the  title  of  the  trans- 
feree: Morrow  V.  Cowan  (1894)  25  0.  R.  529;  Wilkie  v. 
Jellet  (1895)  2  Terr.  L.  R.  33.  In  Brock  v.  Ruttan 
(1851)  1  U.  C.  C.  P.  218,  the  contrary  had  been  held, 
but  Morton  v.  Cowan  was  a  decision  of  a  Divisional 
Court  and  was  followed  in  Snetzinger  v.  Leitch  (1901) 
32  0.  R.  440,  and  in  Montgomery  v.  Wrights,  Ltd. 
(1916-17)  38  0.  L.  R.  335,  and  must  be  taken  to  be  the 
law  in  the  Province  of  Ontario. 

In  the  last  mentioned  case  an  unregistered  transfer, 
made  before  a  seizure  by  the  sheriff,  although  the  writ 
of  execution  was  in  the  sheriff's  hands  before  the  trans- 
fer, Avas  held  to  be  good  as  against  a  purchaser  at  the 
sheriff's  sale,  subject  to  proof  of  the  transfer's  being 
bona  fide.  The  purchaser's  application  to  the  Court 
was  refused  unless  he  should  elect  to  take  an  issue  as 
to  the  bona  fides  of  the  transferee's  claim. 

In  Morton  v.  Cowan,  Boyd,  C,  observed  that  the 
provision  in  the  statute  is  not  aimed  at  dealings  be- 
tween the  holder  and  others  pending  which  an  execu- 
tion intei'venes.  It  does  apply,  of  course,  as  between 
successive  transferees;  see  Moore  v.  North  Western 
Bank  {1S91)  2  Ch.  599,  and  Roots  v.  Williamson  (1888) 
38  Ch.  D.  485 ;  and  is  intended  to  keep  on  foot  the  liabi- 
lity of  the  registered  shareholder  to  the  company  and 
Us  creditors  in  respect  of  his  shares  (in  the  event  of 
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their  uot  being  fully  paid  up)  until  the  liability  of  a     ftett. 
transferee  whotie  titlo  ban  boooDie  complete  by  registra-    H9Ba. 
tiou  in  Hubntituted,  see  Demson  v.  Smith  (1878)  43  U. 
C.  Q.  B.  503. 

Where  the  transferor  Htili  retains  an  interest  in  the 
abares,  e,g.,  where  the  transfer  is  by  wuy  of  pledge 
only  and  not  an  out  and  out  transfer  by  way  of  sale, 
the  Ontario  Execution  Act,  R.  S.  O.  1914  c.  80,  s.  19, 
enabIeK  the  equity  of  redemption  to  be  sold  by  the 
sheriff.  The  Execution  Acts  of  the  various  provinces 
contain  special  provisions  reg^ilating  the  procedure 
where  it  is  desired  to  seize  shares  under  nn  execution. 

Where  the  company  is  a  Dominion  company  having 
.1  place  of  business  In  Ontario  but  its  head  office  in 
(^iu»Ih*o,  st'inble,  the  remedy  of  an  execution  creditor  in 
Ontario  is  to  make  a  seizure  of  the  shares  under  the 
ExiH^ution  Act,  R.  S.  0. 1914,  c.  80,  s.  12  et  seq. :  Herold 
v.  Budding  (1916)  37  0.  L.  R.  605.  Quare,  whether  the 
company  is  '*a  company  in  Ontario'*  within  s.  140  of 
the  Ontario  Judicature  Act  so  as  to  permit  a  charging 
order  to  be  made,  ibid. 

8.  Restrictions  on  transfer— Refusal  to  register. 

The  Act  makes  special  provisions  as  regards  trans- 
fers in  three  cases,  viz.,  unpaid  shares,  shares  with 
calls  unpaid  thereon,  shares  of  a  shareholder  who  is 
indebted  to  the  company. 

(a)  Shares  not  fuUy  paid  up  (s.  65). 

Here  the  consent  of  the  directors  is  necessary, 
s.  65.  The  section  says  no  transfer  shall  be  made,  but 
it  is  submitted  that  what  is  meant  is  that  no  transfer 
shall  be  recognized  by  the  company  and  that  the  direc- 
tors are  not  bound  to  permit  entry  of  the  transferee's 
name  as  shareholder.  An  express  consent  by  the  direc- 
tors need  not  be  shown,  the  consent  may  be  inferred 
from  the  way  the  shares  have  been  dealt  with  in  the 
company's  books:  In  re  Bankaea  Island  Co.,  Ex  parte 
Bcntick  (1888)  1  Meg.  23  C.  A.  Where  tlie  share  cer- 
tiiloate  does  not  expressly  state  on  its  face  that  the 
shares  are  paid  up,  the  company  is  not  estoppcKl  from 

n.c.A.— 21 
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Sects.  showing  that  the  shares  are  not  fully  paid,  and  may  re- 
^64-68a^  fuse  registration  of  the  transferee  as  the  holder  of  fully 
paid  shares:  Beauchemin  v.  Richelieu  Foundry  Co. 
(1908)  Q.  R.  34  S.  C.  261.  The  question  arises  whether 
under  this  section  the  directors  are  entitled  to  refuse 
their  consent  in  any  case  or  whether  only  for  certain 
Restrictiotoa  reasons,  and  if  so,  for  what  reasons.  The  object  of  the 
section  must  be  looked  at,  which  is  to  prevent  the  sub- 
stitution of  a  shareholder  of  less  for  one  of  greater 
pecuniary  responsibility.  At  any  rate,  that  is  the 
principal  element  to  be  regarded  by  the  directors  in 
exercising  their  discretion :  In  re  the  Ceylon  Land  and 
Produce  Co.,  Limited,  ex  parte  Anderson  (1890-1)  7 
T.  L.  R.  692.  Section  83  of  the  Act  looks  in  the  same 
direction.  By  that  section  directors  are  made  respon- 
sible to  creditors  if  they  pernlit  a  transfer  of  unpaid 
shares  to  a  person  who  is  not  apparently  of  sufficient 
means  to  pay  them  up  in  full.  Accordingly,  if  a  trans- 
feree who  was  refused  registration  were  able  to  show 
that  he  was  financially  able  to  pay  up  the  share  it  is 
difficult  to  see  how  directors  could  justify  a  refusal 
based  on  s.  65  to  consent  to  the  transfer. 

Where  the  directors  have  a  discretionary  power  to 
decline  to  register  transfers,  the  secretary,  in  the 
absence  of  authority  from  them  to  register  transfers 
at  once,  is  not  entitled  to  do  so  and  the  directors  may 
refuse  to  pass  a  transfer  so  registered:  Chida  Mines, 
L^^.  (1905-6)  22  T.  L.  R.  27. 

While   directors   have   a   discretionary   power   to 
■  register  transfers,  Macdonald  v.  Mail  Printing  Co. 
(1876)  6  P.  R.  309,  the  discretion  must  be  liigwrttii^Bd  in 
a  reasonable  manner:  Poole  v.  Middleton  (1861)   29 
Beav.    646;    London    and    Birmingham   Banking    Go. 
(1865)  34  Beav.  332.    A  power  of  this  kind  is  a  fidu- 
ciary power  to  be  exercised  for  the  benefit  of  the  com- 
pany: Re  Coalport  China  Go.  (1895)  2  Ch.  404;  Upton 
v.  Hutchinson  (1899)  2  Que.  P.  R.  300;  Peterborough 
Cold  Storage  Co.  (1907)  14  0.  L.  R.  475. 
*         A  shareholder  is  not  entitled  as  of  course  on  the 
.  ^  eve  of  liquidation  to  send  in  a  transfer  and  insist  on  its 

registration.     The   directors   are    entitled   and   even 
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lK>uml  tu  refuHo  refciHtration  if  tlie  riffhtH  of  creditors     8eeU. 
have  in  fact  inten-eiieii,  though   wituliiig-up   ha«   not  _^^^^:_ 
cominonc(*d.    If  the  directors  in  the  fair  and  bona  fide  BMtrietioaa 
exercise  of  their  powers  and  in  the  cirouniHtancoK  which  **"  *""'**'• 
makc^  it  a  reasonable  act  of  nianageniont,  resolve  not  to 
record  future  transfers  which  nmy  seriously  affect  and 
alter  the  liability  of  the  menil)ers,  the  resolution  may 
be  effectual:  Ahx.  MUcheWs  Case  (1879)  4  App.  Cas. 
548;  Jiutlurfunl's  (\isf,  ihid.:  Nelson  Mitrfwirs  Case, 
ibid.,  624 

The  insolvency  of  an  assignee  of  shares  was  in  some 
of  the  older  cases  held  to  be  no  objection  to  the  trans- 
fer, the  only  condition  for  a  valid  transfer  l)eing  the 
payment  of  all  calls:  Moore  v.  MacLaren  (1862)  11  C. 
P.  534,  and  Re  Provincial  Building  Society  (1891)  30 
N.  B.  628,  but  this  situation  appears  now  to  be  over- 
come by  Uie  discretionary  power  vested  in  the  direc- 
tors. 

(6)  Shares  with  calls  unpaid  thereon. 

Shares  with  c^dls  thereon  unpaid  are  made  by  s.  66 
r*'*  extra  commercium,  they  are  not  transferable  and 
neither  the  consent  of  the  directors  nor  any  action  by 
the  company  can  validate  an  attempted  transfer: 
Smith  V.  (iouffanda  (1911)  44  S.  C.  R.  621.  The  pro- 
hibition of  the  section  extends  to  an  unpaid  liability  in 
respect  of  shares  even  though  it  is  not  technically  a 
call;  and  in  Peterborough  Cold  Storage  Co.  (1907)  14 
(X  L.  R.  475,  transfers  by  directors  of  their  shares  were 
held  to  be  invalid  where  the  directors  had  exacted  a 
payment  of  twenty-five  per  cent,  from  the  other  sub- 
8cril>er8,  but  hat!  excused  themselves  from  paying  any- 
thing and  had  transferred  their  shares  to  persons  of 
no  substance  in  order  to  escape  liability. 

But  the  section  does  not  apply  where  the  liability  is 
not  in  resi>ect  of  a  call  but  in  respect  of  instalments  due 
under  agreement:  Re  Port  Arthur  Wagon  Co.,  Tud- 
hope*8  Case  (1919)  45  O.  L.  R.  260.  Middleton,  J.,  dis- 
tinguished Re  Peterborough  Cold  Storage  Co.,  supra. 
and  dissented  from  the  dictum  of  Duff,  J.,  in  Smith  v. 
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Sects.      Gowganda,  supra,  and  referred  to  In  re  Hoylake  By. 
64-68A.     Co.,  Ex  p.  Littledale  (1874)  L.  E.  9  Ch.  257. 


Restrictions        Where  sliares  are  purchased  while  calls  are  pending 
on  transfer,  ^^^qj  cannot  be  transferred  until  such  calls  are  paid  and 
the  brokers  purchasing  are  not  liable  for  failure  to 
transfer:  Farr ell  v.  Ritchie  (1877)  1  L.  N.  76. 

The  non-payment  of  amounts  claimed  under  an 
illegal  and  ineffective  call  does  not  prevent  a  valid  and 
effective  transfer  of  shares :  Moore  v.  MacLaren 
(1862)  11  C.  P.  534. 

(c)  Shares  of  a  shareholder  who  is  indebted  to  the 
company. 

If  the  transferor  is  indebted  to  the  company,  not 
necessarily  in  respect  of  amounts  due  on  the  shares,  the 
directors  may  decline  to  register  a  transfer  of  shares 
by  him,  s.  67 ;  Imp.  Act,  1862,  Table  A.  10.  This  right 
is  in  the  nature  of  a  statutory  lien  and  it  was  held  in 
McMurrich  v.  Bondhead Harbor  (1852)  9U.C.Q.B.333, 
that  there  was  no  common  law  lien  for  general  indebt- 
edness to  the  company;  and  where  the  incorporating 
Act  did  not  confer  the  right  it  was  held  that  a  by-law 
providing  for  such  a  lien  did' not  affect  a  purchase  in 
good  faith  of  the  shares:  McKain  v.  Canadian  Birk- 
beck  (1904)  7  0.  L.  R.  241.  See  also  Montgomery  v. 
Mitchell  (1908)  7  W.  L.  R.  518.  The  company  can 
assert  its  lien  against  an  execution  creditor  of  the 
shareholder,  ibid.  As  to  when  the  company  will  be 
estopped  from  asserting  its  lien,  see  Box  v.  Bird's  Hill 
Sand  Co.  (1913)  12  D.  L.  R.  556,  23  Man.  L.  R.  15,  and 
Cook  v.  Royal  Canadian  Bank  (1873)  21  Gr.  1.  The  in- 
debtedness of  the  shareholder  must  exist  at  the  time 
,  when  the  transfer  is  executed,  and  the  fact  that  the 
shareholder  has  become  indebted  to  the  company  be- 
fore the  application  for  registration  by  the  transferee 
does  not  justify  a  refusal  by  the  directors  to  register : 
Re  Poison  Iron  Works  (1912)  3  0.  W.  N.  1269,  4  D.  L. 
R.  193.  Under  the  Imperial  Act  the  material  point  of 
time  is  the  date  when  the  transfer  is  presented  for 
registration:  Buckley,  8th  ed.,  518.  When  the  regis- 
tered shareholder  is  a  trustee,  the  company  has  not  a 
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Hon  on  the  nhiires  for  the  debt  of  the  cestui  que  trust;     8«eti. 
lie  Perkins  (1890)  24  Q.  B.  D.  G13.    Even  where  the    64-68a. 
f<overning  Act  provides  that  no  notice  of  any  trust  Umuietiima 
shall  be  entered  on  the  register  and  the  articles  state  **"  ^°"'*''- 
that  tlu>  company  shall  not  bo  lK)nnd  to  recognize  any 
equitable  iiitorest,  tiio  company  in  the  face  of  actual 
notice  that  the  registered  shareholder  is  not  the  bene- 
ficial owner,  can  not  make  advances  to  the  shareholder 
and  assert   a   lien   on   the   shares   against  the  bene- 
ficiaries :  Markereth  v.  Wigan  Coal  and  Iron  Co.  (1916) 
2  Cli.  293, 85  L.  J.  Ch.  601.    The  lien  may  be  discharged 
by  waiver  or  by  agroomont  by  the  company  with  the 
shareholder  incompatible  with  the  continuance  of  the 
lien.    A  mere  agreement,  however,  by  a  company  with 
a  shareholder  indebted  to  it  that  the  company  may  sell 
certain  of  his  shares  on  the  expiry  of  an  extension  of 
time  given  him  within  which  to  pay,  in  consideration  of 
his  making  such  agreement,  will  not  itself  amount  to  an 
abandonment  of  the  lien :  Bank  of  Africa,  Limited  v. 
Salisbury  Gold  Mining  Co.,  Limited  (1892)  A.  C.  281. 

(d)  Other  attempted  restrictions  on  transfer. 

Subject  to  the  above  exceptions  and  to  the  special 
provisions  affecting  ** private  companies*'  no  restric- 
tion on  the  transferability  of  shares  is  authorized  by 
the  Act  and  directors  have  no  discretion  to  refuse  the 
registration  of  a  bona  fide  transfer  of  paid  up  shares : 
In  re  Imperial  Starch  Co.  (1905)  10  0.  L.  R.  22.  More- 
over, directors  cannot  refuse  to  register  transfers  of 
shares  to  nominees  to  increase  the  voting  power  of  a 
shareholder  unless  there  is  express  power  to  decline: 
Sttanton  Iron  and  Steel  Co.  (1873)  L.  B.  16  Eq.  559. 

It  has  been  attempted  to  fetter  the  right  to  transfer 
shares  in  various  ways.  In  Smith  v.  Bank  of  Nova 
Scotia  (1882)  8  S.  C.  B.  558,  it  was  unsuccessfully 
sought  to  be  done  by  resolution;  see  also  Re  Dominion 
OU  Co.  (1903)  2  O.  W.  B.  826.  In  Good  and  Jacob  F. 
Shantz  Co.,  LimUed  (1911)  23  O.  L.  R.  544  a  by-law 
passed  for  this  purpose  was  the  means  adopted.  The 
company  relied  on  s.  45  of  the  Act,  which  says  that 
shares  shall  be  transferable  in  such  manner  and  sub- 
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Sects,  jeet  to  such  conditions  and  restrictions  as  are  pre- 
64-68A.  scribed  by  Part  I  of  the  Act  or  by  the  letters  patent  or 
Restrictions  the  by-laws  of  the  company.  It  was  held,  however, 
on  transfer,  ^j^^^  g^^jj  ^  by-law  was  invalid  and  that  the  above  sec- 
tion must  be  read  in  conjunction  with  the  sections  re- 
lating to  the  transfer  of  shares  and  sections  80  and  81 
dealing  with  the  powers  of  directors.  Moss,  C.J.O.,  at 
page  548,  stated  the  result  of  these  sections  in  the 
following  words :  ' '  Nothing  in  these  matters  indicates 
the  assertion  of  a  power  to  prevent  the  transfer  except 
by  consent  of  the  directors,  in  any  case  in  which  the 
Act  has  not  expressly  authorized  it.  Forms  of  trans- 
fers, and  certificates  and  records  of  transfers,  there 
must  be,  in  order  to  ensure  accuracy  and  ease  in  trac- 
ing the  title  of  shares  transferred  from  time  to  time ; 
and  such  necessary  conditions  and  restrictions  as  the 
attainment  of  that  object  calls  for  are  reasonable  and 
fair.  In  these  ways  the  by-laws  maj^  regulate  the 
transfer  of  stock  without  at  all  interfering  with  or 
hampering  its  ready  saleability.  These  are  provisions 
which  regulate,  in  the  true  sense  of  the  word,  the  trans- 
fer of  stock;  and  the  power  given  by  the  Act  extends 
no  further.  When  sections  45  and  80  are  read  together, 
it  seems  plain  that  the  by-laws  of  the  company  spoken 
of  in  section  45  mean  those  relating  to  transfer  of 
stock  which  sec.  85  authorizes,  and  these  are  limited 
to  regulation."  This  case  has  recently  been  approved 
by  the  Judicial  Committee  of  the  Privy  Council  in  Can- 
ada National,  Sc.  Co.  v.  Hutching s  (1918)  87  L.  J.  Ch. 
106,  a  case  decided  in  reference  to  a  company  incor- 
porated under  Part  II. 

In  Re  Belleville  Driving  and  Athletic  Association 
(1914)  31  0.  L.  R.  79,  an  agreement  had  been  entered 
into  by  the  incorporators  before  the  issue  of  the 
letters  patent  to  the  effect  that  no  shares  should  be 
transferred  without  the  consent  of  the  sharehold- 
ers; a  similar  agreement  it  was  alleged  had  been 
entered  into  between  the  shareholders  and  the  com- 
pany and  by  each  shareholder  with  the  others.  It 
was  held  that  such  agreements  did  not  attach  to  the 
shares  the  incident  of  non-transferability  without  the 
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•nt  of   all    tho  Bbareholdera   and   that    the  only     testt. 

•  ly  ft)r  a  breach  of  such  an  ai^reoiiu'iit  waH  an  _5*^* 

ii  for  daniaKtoH,  or,  poHHibly,  an  injunction  to  ro-  iu*(rirUuos 
strain  a  threatened  breach.    The  diMtinction  botwc»en  "" '"*"'•'• 
r    triction  imposed  by  a|jn'<*t*nient  and  one  apfiearing 

<•  articles  of  aMsoeiation  uf  the  company  wliich  hat 
been  held  in  Kni^lish  ciiHCM  to  Ik>  valid  is  explained  by 
Meredith,  C.J.O.,  at  pp.  85  and  86  of  the  report  as 
follows:  'Mn  the  latter  case  the  agreement  forms  part 
of  the  very  constitution  of  the  company,  and  every  one 
who  deals  with  the  company  or  with  re8i)ect  to  shares 
in  it  has  an  opiK)rtunity  of  examining  it,  while  in  the 
former  it  is  a  collateral  ag^reement  and  is  not  embodied 
in  its  constitution,  and  such  a  person  would  have  no 
means  of  knowing  of  its  existence."  In  Barnard  v. 
Uuplessis  hidcpendvut  Shoe  Machinery  Co.  (19()7)  Q. 
R.  31  S.  C.  362  an  agreement  signed  by  all  the  share- 
holders engaging  that  l>cfore  any  sale  of  shares  they 
should  first  be  offered  to  certain  individuals,  was  held 
to  be  binding  only  on  tlie  shareholders  individually. 
The  company  being  a  stranger  to  the  agreement  could 
not  enforce  it;  Sc»e  also  Montgomery  v.  Mitchell 
(1907)  18  Man.  L.  R.  37;  Societr  Canadi^une,  dc,  v. 
Daveluy  (1892)  20  S.  C.  R.  449;  Barnard  v.  Desauiels 
(1909)  Q.  R.  19  K.  a  114,  121;  Barnard  v.  DuplessU 
( 19U7)  Q.  R.  31  S.  C.  367,  368,  369. 

It  may  be  mentioned  that  an  endorsement  on  the 
face  of  each  share  certificate  of  the  fact  and  the  exact 
nature  of  the  restriction  against  transfer,  would  answer 
the  practical  objection  urged  above  against  a  8c»cret 
clog  on  transferability.  Possibly,  notice  so  conveyed 
would  be  an  effective  answer  to  a  transferee  claiming 
registration,  at  any  rate  if  he  had  seen  the  oertific^ites 
before  paying  the  consideration  for  the  transfer  to  his 
transferor.  See  on  the  effect  of  notice  McKain  v. 
Canadian  Birkheck  Co.  (1904)  7  O.  L.  R.  241  on  which 
some  doubt  is  cast  by  Meredith,  C:J.O.,  in  Be  Belleville 
Driving  and  Athletic  Association,  supra. 

Although  a  restriction  on  the  transfer  of  shares 
can  not  be  imposed  by  agreement  or  by-law  it  can  be 
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Sects.  effectively  done  by  the  inserting  of  an  appropriate 
64-68A.  provision  in  the  letters  patent  themselves,  per  Mere: 
dith,  C.J.O.,  in  Re  Belleville  Driving  and  Athletic  As- 
sociation (1914)  31  0.  L.  R.  at  p.  86;  or  if  a  number 
of  the  shareholders  desire  that  their  shares  should  not 
be  transferable  they  can  transfer  them  to  a  trustee  or 
to  a  holding  company.  In  some  jurisdictions,  e.g.,  On- 
tario, and  now  under  the  Dominion  Act,  provision  is 
made  for  the  incorporation  of  ''private"  companies, 
one  of  the  incidents  of  which  is  a  restriction  on  the 
transfer  of  their  shares. 

9.  Transfers  to  escape  liability. 

As  has  been  mentioned  above,  the  consent  of  the 
directors  is  required  before  shares  not  fully  paid-up 
can  be  transferred.  If,  however,  such  consent  is  ob- 
tained so  that  the  transfer  is  registered  the  transferor 
escapes  liability  on  his  shares. 

It  is  necessary,  however,  that  the  transfer  should 
be  an  out  and  out  transfer,  reserving  to  the  transferor 
no  beneficial  right  to  the  shares,  and  it  is  necessary 
further  that  registration  be  not  obtained  by  the  use  of 
unfair  means  on  the  part  of  the  transferor :  Discovtr- 
ers'  Finance  Corporation,  Lindlar's  Case  (1910)  1  Ch. 
316  (C.  A.).  With  regard  to  what  constitutes  obtain- 
fair  means  ^^^  registration  of  a  transfer  by  unfair  means, 
Buckley,  L. J.,  in  the  foregoing  case  laid  down  the  two 
following  rules: — ''The  transferor- will  not  escape  lia- 
bility, (1)  if  he  has  actively  by  falsehood,  or  passively 
by  concealment,  induced  the  directors  to  pass  and  regis- 
ter a  transfer  (even  though  it  be  an  out  and  out  trans- 
fer) which  if  he  had  not  so  deceived  or  concealed, 
they  would  have  refused  to  register.  Here  again  the 
question  is  one  of  fact.  It  is  not  sufficient  to 
show  that  the  transferee's  address  was  incorrect,  or 
that  the  description  of  his  occupation  was  not  accurate, 
or  the  like.  The  Court  must  arrive  at  the  conclusion 
that  therefrom  resulted  such  a  state  of  things  that,  if 
the  directors  had  known  the  truth,  they  would  not  have 
registered  the  transfer  (at  p.  321)." 
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(2)  If  "the  trnnHfcror  han  obtiiinod  the  ndvaiitaKO  Saeta. 
iii  (xocutiiifc  and  rojfislorinj?  hin  traiiHfor  to  a  man  of  ^^^^ 
8traw  upon  an  opportunity  obtained  by  him  fraudul- 
ently in  breach  of  some  duty  which  he  owed  the  cor- 
poration— as,  for  instance,  if  he  (beinpr  in  a  position  so 
to  do)  have  procured  the  postponement  of  the  com- 
mencement of  the  winding-up  in  order  to  fifet  time  to 
j'xroute  and  tender  such  a  transfer  for  registration,  or 
if  by  collusion  with  the  directors  he  has  procured  tliem 
in  breach  of  their  duty  to  pass  a  transfer  which  they 
oufrht  not  to  have  passed."   (At  p.  322). 

The  following  further  propositions  were  laid  down 
in  Liudlar's  Case: — Whether  a  transfer  is  out  and  out 
is  a  question  of  fact;  it  is  immaterial  that  as  between 
the  transferor  and  transferee  there  is  an  obligation  on 
the  part  of  the  former  to  indemnify  the  latter  in  whole 
or  in  part. 


Many  cases  have  arisen  in  which  shares  issued  as  Tranafer  oi 
fully  paid-up  have  left  their  holders  liable  for  calls.  ^JJi. 
If  the  original  holder  of  such  shares  transferred  thorn 
as  fully  paid-up,  it  is  now  clearly  settled  that  tlie  shares 
must,  in  the  hands  of  the  transferee  who  has  pur- 
chased them  without  notice  of  the  circumstances  under 
which  they  were  issued,  be  treated  as  fully  paid  and  the 
liability  on  the  shares  remains  in  the  transferor: 
British  Farmers*  Co,  (1878)  7  Ch.  D.  533;  Burkinshaw 
v.  XichoUs  (1878)  3  App.  Cas.  1004. 

Where  a  transfer  of  bonus  shares  is  made  by  a 
director  to  a  transferee  who  becomes  entitled  to  hold 
them  as  fully  paid-up  and  so  escapes  liability  to  the 
company  as  a  contributory  the  director  so  transferring 
may  be  liable  to  the  company  for  breach  of  trust  under 
section  83:  Wiarton  Beet  Root  Sugar,  Freeman's  Case 
(1906)  12  0.  L.B.U9. 

1 
10.  Ineffectual  and  invalid  transfers. 

If  a  shareholder  disposes  of  his  shares  by  an 
invalid  transfer  or  by  means  which  are  legally  ineflfect- 
ual  to  relieve  him  of  them,  he  will  remain  liable  in 
respect  of  the  shares  and  this  although  he  be  entirely 


330  DOMINION  COMPANIES  ACT. 

Sects.      innocent  in  the  matter,  for  if  a  person  be  once  a 

^^^-     shareholder  he  will  remain  a  shareholder  until  he  can 

Ineffectual    show  that  he  has  in  some  lawful  way  got  rid  of  his 

?r°ansfers*^'^  liability:  Addison's  Case  (1870)  L.  R.  5  Ch.  294  at  p. 

'      397 ;  Bell's  Case  (1879)  4  App.  Cas.  550.    A  transfer  of 

shares  to  the  company  itself  for  cancellation  will  not 

do   away  with  the  liability  of  the   shareholder:  Re 

Winnipeg  Hedge  and  Wire  Fence  Co.  Ltd.  (1913)  22 

Man.  L.  R.  83  and  see  Smith  v.  Gowganda  (1911)  44 

S.  C.  R.  621. 

Where  the  manager  of  an  insurance  company  by 
the  authority  of  the  directors  purchased  from  the 
holder  partly  paid-up  shares  on  which  calls  were 
in  arrear  for  the  purpose  of  cancellation,  taking  the 
transfer  to  himself  as  manager  ''  in  trust  "  and  the 
shares  were  never  cancelled,  the  dividends  thereon 
being  credited  to  the  company,  it  was  held  that  the 
manager  was  properly  placed  on  the  list  of  contribu- 
tories,  the  company  having  no  power  to  deal  in  its 
own  stock  and  the  transferor  being  ignorant  of  the 
illegal  purpose:  McCord's  Case  (1891)  21  0.  R.  264. 
In  such  case  the  transfer  is  illegal,  but  whether 
liability  on  the  shares  is  transferred  or  not  depends  on 
the  knowledge  or  ignorance  of  the  prior  holder,  ibid. 
It  should  be  remembered  that  a  transfer  which  is 
made  with  the  object  and  has  the  effect  of  reducing 
the  capital  stock  of  the  company,  is  void,  and  all  reso- 
lutions of  the  company  and  directors,  authorizing  such 
transfer,  are  illegal  and  ultra  vires :  Ross  v.  Worthing- 
ton  (1882)  5  L.  N.  140;  Ross  v.  Fiset  (1882)  8  Q.  L.  R. 
251 ;  and  a  transfer  to  a  nominee  of  the  company  leaves 
the  transferor  liable:  Addison's  Case  (1870)  L.  R.  5 
Ch.  294. 

11.  Effect  of  informalities  and  irregularities. 

A  transfer  may  be  valid  if  bona  fide  even  though 
made  and  registered  without  formally  complying  with 
the  usual  procedure.  Where  a  shareholder  who  was 
also  a  director  notified  the  company  that  he  desired 
to  withdraw  and  the  provisional  directors,  there  being 
at    that    stage    of    the    company's    organization    no 
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proper  rog^ster  of  transfers  and  no  by-la W8  jjovoming  Beoti. 
'In»  Mame,  erasinl  tlie  8harc»hoId<»r'8  name  from  the  ^•^^- 
ompany'8  book,  noted  the  date  on  whicb  the  director 
retired,  and  purported  to  transfer  tlie  stock  to  a  per- 
son who  Uieroaftor  became  president  of  the  company,  infonnall- 
all  of  which  wan  approved  by  the  sharehohlerH — thiH  fJ^-Sfri. 
transaction  was  held  to  be  in  effect  a  transfer  of  the 
share  and  a  subst/intial  compliance  with  the  act:  Re 
Sprouted  Food  Co.,  Hudson's  Case  (l<K)o)  6  ().  W.  R. 
514.  But  if  there  is  no  transfer  in  fact  of  shares 
and  acceptance  thereof  by  the  transferee  the  case  is 
different.  In  lie  Publishers*  Syndicate,  Paton's  Case 
(19(Ki)  5  O.  L.  R.  392  the  directors  of  the  company 
erroneously  believing  that  there  was  no  unallotted 
stock,  procured  i>ower8  of  attorney  from  several  per- 
sons autiiorizing  an  agent  **  to  receive  from  the  ven- 
dors a  transfer  "  of  a  specified  number  of  **  shares  in 
the  company  purchased  by  me  from  him  **  and  **  to 
sign  in  the  books  of  the. company  my  name  and  accept- 
ance to  the  transfer  tJiereof.*'  No  transfer  was  actually 
made  of  the  shares  by  any  vendor  and  appointors 
who  took  shares  from  the  company,  some  of  them 
sibling  applications  and  some  of  the^n  not,  were, 
held  to  be  original  allottees  of  the  shares  and  liable  as 
such. 

12.  Estoppel. 

The  rights  of  transferors  and  transferees  are  fre- 
quently affected  by  the  law  of  estoppel  as  applied  to  a 
transaction  in  which  they  have  been  engaged.  The 
following  cases  illustrate  the  application  of  the  doc- 
trine on  this  subject 

Upon  the  facts  'disclosed  it  was  held  that  a 
person  who  had  paid  one  call  after  assigrning  his 
shares  and  after  the  assignment  nau  Ix'en  accepted 
and  registered  by  the  company  was  not  estopped 
from  proving  the  assignment  as  an  answer  to  an  action 
for  the  second  call:  Provincial  Insurance  Co.  of  Can- 
ada V.  Shaw  (1860)  19  U.  C.  R.  533.  Where  a  trans- 
fer  of  shares  was  made  to  qualify  the  transferee  to 
act  as  a  director,  an  action  by  the  transferors  against 
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Sects.  the  devisee  of  tlie  transferee  to  have  it  declared  that 
64-68A.  the  assignment  was  made  to  the  transferee  as  trustee 
for  the  plaintiffs  and  for  a  re-assignment  was  dismis- 
sed: Kiely  v.  Smith  (1879)  27  Gr.  220. 

Where  a  statutory  liability  which  can  only  attach 
to  an  actual  leg'al  shareholder  in  the  conapany  is 
attempted  to  be  enforced  against  a  person,  he  is  not 
Estoppel.  estopped  by  the  mere  fact  of  having  received  transfers 
of  certificates  of  stock  from  questioning  the  legality  of 
the  issue  of  such  stock:  Page  v.  Austin  (1882)  10  S.  C. 
R.  132.  Although  A.  had  taken  a  transfer  of  shares 
absolute  in  form  and  caused  it  to  be  entered  in  the 
books  of  the  company  as  an  absolute  transfer,  he  was 
not  estopped  from  proving  that  the  transfer  of  shares 
was  by  way  of  mortgage:  Page  v.  Austin  (1882),  7  A. 
E.  1, 10  S.  C.  R.  132. 

After  a  winding-up  order  has  been  made  it  is  too 
late  for  holders  of  shares  entered  as  such  in  the  books 
of  a  bank  in  liquidation  to  escape  liability  by  showing 
irregularities  in  transfers  to  their  predecessors  in  title, 
or  in  the  original  issue  of  the  shares :  Re  Central  Bank 
of  Canada,  Home  Savings  and  Loan  Co.  Case  (1891) 
18  A.  R.  489. 

A  company  is  estopped  from  denying  that  the  per- 
son to  whom  a  share  certificate  has  been  granted  is  the 
registered  shareholder  entitled  to  the  specific  shares 
included  in  the  certificate;  and  in  case  of  a  bona  fide 
transferee,  without  notice  to  the  contrary,  that  ^  the 
amount  certified  to  be  paid  has  been  paid,  and  this 
even  against  the  creditors  of  the  company:  McCraken 
V.  Mclntyre  (1877)  1  S.  C.  R.  479. 

Where  the  defendant  at  the  request  of  the  presi- 
dent of  the  company  accepted  'a  transfer  of  shares 
partly  paid-up  to  enable  him  to  attend  a  meeting  of 
shareholders  and  form  a  quorum,  which  he  did,  and 
gave  the  president  power  of  attorney  to  re-transfer 
shares  after  the  meeting,  but  no  re-transfer  was  ever 
made,  it  was  held  that  he  was  liable  as  a  contributory : 
Ontario  Investment  Co.  v.  Leys  (1893)  23  0.  R.  496. 

The  question  has  been  raised  but  not  settled  as  to 
how  far  the  transferee  steps  into  the  shoes  of  the 
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transferor  80  as  to  be  bound  by  all  actii  (for  oxample     9teU. 
of  aoqniesoenoo)  of  his  tranaferor.     See  Ashburif  v. _ 
Watson  (1885)  30  Ch.  D.  376;  London  Trust  Co.  v. 
McKemie  (1893)  62  L.  J.  Q.  B.  870. 

13.  Form  of  transfer. 

Sections  45  and  80  of  the  Act  provide  tliat  the  form 
of  transfer  may  be  prescribed  by  the  by-laws  and  in 
actual  practice  Uiis  is  always  done,  the  usual  form  of 
by-law  being  as  follows : — 

**  A  share  transfer  book  shall  be  provided  in  such 
fonn  as  the  board  of  directors  may  approve  of,  and 
all  transfers  of  shares  in  the  capital  stock  of  the 
company  shall  be  made  in  such  book,  and  shall  be 
signed  by  the  transferor,  or  by  his  attorney,  duly 
appointed,  in  writing,  and  the  said  share  transfer 
book  shall  be  kept  at  the  head  office  of  the  company, 
and  all  transfers  of  shares  shall  be  registered 
therein.*' 

A  usual  form  of  transfer  and  power  of  attorney 
endorsed  on  the  back  of  the  share  certificate  is  as  fol- 
lows: 

**For  value  received         hereby  sell,  assign 
and  transfer  unto  shares  [Nos.        to         ] 

represented  by  the  within  certificate  and  do  hereby 
irrevocably  constitute  and  appoint  attorney 

to  transfer  the  said  shares  on  the  books  of  the  com- 
pany with  full  power  of  substitution  in  the  premises. 

*'*  Dated  tliis         day  of         191 

"  In  the  presence  of 


Where  a  given  form  of  transfer  is  made  compulsory 
by  the  by-laws  it  must  be  followed  and  the  directors 
should  refuse  to  register  a  transfer  not  in  proper 
form.  Small  deviations,  however,  will  not  justify  the 
rejection  of  a  transfer  which  substantially  complies 
with  the  regulations.  Thus  it  has  been  held  that  the 
absence  of  the  denoting  numbers  of  the  shares  (where 
the  shares  were  required  to  be  distinguished  by  num- 
ber) and  the  absence  of  the  address  of  the  transferor, 
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were  immaterial  where  both  were  known  to  the 
directors  and  there  was  no  doubt  as  to  the  identity 
of  the  shares  intended  to  be  transferred:  Re  Letheby 
(1909)  1  Ch.  815.  The  same  is  true  where  the  wrong 
numbers  are  inserted  in  the  transfer:  Ind's  Case 
(1872)  L.  E.  7  Ch.  485,  or  where  the  numbers  are 
inserted  after  execution:  Bishop's  Case  (1869)  L.  R. 
7  Ch.  269  n.,  provided  always  that  the  identity  of  the 
shares  transferred  is  clear. 

If  the  transfer  is  executed  in  blank  there  is  an 
implied  authority  to  the  transferee  to  complete  it :  Re 
Goldfields,  Limited  (1910)  2  0.  W.  N.  1373.  The 
absence  of  a  subscribing  witness  to  the  transfer  has 
been  held  not  to  be  fatal,  ibid.  It  there  is  no  by-law 
regulating  the  form,  a  transfer  in  the  ordinaary  form 
endorsed  on  the  certificate  issued  will  be  sufficient, 
ibid. 

Where  the  company  had  never  delivered  the  certi- 
ficate in  respect  of  his  shares  to  the  shareholder  it  was 
held  by  MacMahon,  J.,  in  Meyer  v.  Lucknow  Elevator 
Co.  (1905)  6  0.  W.  R.  291  that  an  assignment  of  his 
stock  by  the  shareholder  was  a  transfer  of  his  certi- 
ficate in  the  hands  of  the  company.  It  was  not  neces- 
sary for  the  shareholder  to  go  through  the  formality 
of  obtaining  possession  of  the  certificate  and  handing 
it  to  the  purchaser. 

14.  Remedies  for  refusal  to  register  transfer. 

A  company  owes  a  duty  to  a  shareholder  to  per- 
mit the  transfer  of  his  shares  and  in  case  of  a  wrong- 
ful refusal  to  permit  a  transfer  is  liable  for  the  natural 
consequences  of  such  breach :  Wolverton  v.  Black  Dia- 
mond Oil  Fields  (1915)  8  Alta.  L.  R.  283. 

Where  a  company  wrongfully  refuses  to  register  a 
transfer  the  transferee  may  sue  in  eguijj^  for  a  decree 
compelling  the  company  to  register  a  transfer,  but 
such  a  decree  is  not  to  be  made  in  the  face  of  superior 
equities,  or  where  there  has  been  laches :  Smith  v.  Bank 
of  Nova  Scotia  (1882)  8  S.  C.  R.  558. 

In  Ontario  and  Quebec  mandamus  will  lie  at 
the  instance  of  a  transferee  of  shares  to  compel  the 
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■ompany  to  make  the  transfer  on  its  bookn:  Goodwin     8mU. 
.  Ottawa  and  Preacoit  Ry.  Co.  (1862)  22  U.  C.  K.    <*-^<a. 
I^'I;  He  (Juillot  it  Sandwich  and  Windsor  Gravel  Hoad 
Co.   (1867)   26   U.  C.  R.  246;   He  Macdonald  tO  .»/rti7  M«n.i.«u.« 
Printing  and  Publishing  Co.   (1876)   6   V.  R.  309; 
Smith  V.  Canada  Car  Co,  (1876)  6  P.  R.  107;  Crawford 
V.  Provincial  Insurance  Co.     (1859)     8    C.    P.    263; 
Cunningham  v.  Heaudet  (1878)  11  Q.  L.  R.  168;  :Urir- 
cToMo/^l  V.  Montreal  and  New  York  Ry.  Co.  (1856)  6 
L.  C.  R.  232;  Hradg  v.  Stewart  (1887)  15  8.  C.  R.  82; 
Upton  V.  Hutchinson  (1899)  2  Que.  P.  R.  300;  R.  .1.  8 
Q.  B.  505;  Queen  v.  C/em<'iit«  (1891)  24 -N.  S.  64;  Rich 
V.  Melauchton  Hoard  of  Health  (1912)  26  O.  L.  R.  48. 

I^aclios  will  disentitle  a  transferee  from  demanding 
this  remedv:  Leadley  v.  Union  Stock  Yards  (1915)  8 
O.  W.  N.  516. 

A  distinct  refus^il  to  register  Uie  transfer  is  neces- 
sary before  mandamus  will  lie,  but  a  refusal  in 
effect  though  not  in  direct  terms  would  be  sufficient. 
No  rule  can  be  laid  down  for  determining  whether 
there  has  been  a  refusal  or  not :  He  Guillot  <&  Sandwich 
and  Windsor  Gravel  Road  Co.  (1867)  26  U.  C.  R.  246; 
Goodwin  v.  Ottawa  and  Prescott  Ry.  Co.  (1863)  13 
C.  P.  254. 

The  transferee  may  also  sue  for  damages  for  wrong-  Suit 
ful   refusal  to   register  his  transfer:  McMurrich  v. 
Bondhead  Harbour  Co.  (1852)  9  U.  C.  R.  333;  Wolver- 
ton   V.    Hlack   Diamond   OU   Fields    (1915)    8   Alta. 
L.  R.  283. 

The  writ  must  be  directed  against  the  company  and 
not  ngjiinst  the  directors  or  an  officer  personally: 
Cunningham  v.  Beaudet,  supra;  Queen  v.  Clements, 
supra;  Upton  v.  Hutchinson,  supra;  but  see  Morton  v. 
Cowan  (1894)  25  O.  R.  529. 

There  is  no  provision  in  the  present  Dominion  act 
|)ermitting  a  summary  motion  to  rectify  the  register 
though  this  remedy  is  authorized  by  the  acts  of 
a  number  of  the  provinces. 


The  measure  of  damages  for  refusal  to  register  M««itr» 
may  be  the  value  of  the  share?)  at  the  time  of  the  f|«^i5u5*d 
refusal,  see  In  re  Ottos  Kopje  Diamond  Mines  (1893)  JIJJJ*,"^  *" 
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1  Cli.  618;  McMurrich  v.  Bondhead  Harbour  Co. 
(1859)  9  U.  C.  E.  333.  Where  the  shareholder  is  suing, 
the  company  is  liable  for  the  natural  consequences  of 
the  breach  of  duty  to  permit  the  transfer,  which,  in 
a  case  where  a  sale  of  shares  is  prevented,  is  the  loss 
of  the  sale:  Wolverton  v.  Black  Diamond  Oil  Fields 
(1915)  8  Alta.  L.  R.  283. 

15.  Sale  of  shares.  Contractual  relation  of  transferor 
and  transferee. 

A  vendor  unless  the  contract  fixes  the  time  for  the 
delivery  of  the  shares  must  deliver  them  witliin  a 
reasonable  time,  and  where  unreasonable  delay  occurs 
the  purchaser  may  refuse  to  accept  the  shares:  De 
Waal  V.  Adler  (1887)  12  App.  Cas.  141.  But  if  the 
price  be  payable  by  instalments  the  vendor  need  not 
transfer  till  payment  in  full:  Saunders  v.  Harvey 
(1912)  Que.  43  S.  C.  54.  The  agreement  for  sale  of 
shares  does  not  impliedly  bind  the  vendor  to  procure 
the  registration  of  the  transfer.  His  duty  is  performed 
when  he  hands  over  to  the  transferee  the  duly  executed 
transfer  together  with  the  certificate  or  its  equivalent : 
Skinner  v.  City  of  London  (1885)  14  Q.  B.  D.  882; 
London  Founders'  Association  (1888)  20  Q.  B.  D. 
576,  followed  in  Castleman  v.  Waghorn  (1907-8)  7  W. 
L.  R.  412.  The  transferor,  however,  is  under  an  im- 
plied obligation  not  to  prevent  or  delay  registration  of 
the  transfer:  Hooper  v.  Herts  (1906)  1  Ch.  549; 
Boulthee  v.  Wills  (1911)  15  0.  L.  R.  227. 

In  jurisdictions  where  a  government  transfer  tax 
is  payable  by  the  transferor,  he  must  affix  the  revenue 
stamps  or  otherwise  provide  for  payment  of  the  tax. 

For  a  case  in  which  the  plaintiff  in  an  action  for 
damages  for  non-delivery  of  shares  failed  because  the 
company  never  became  fully  organized,  see  Roche  v. 
Johnson  (1916>  53  S.  C.  R.  18  reversing  (1915)  24  D. 
L.  R.  305. 

On  the  sale  of  shares  where  the  certificate  did  not 
state  that  the  shares  were  fully  paid  and  in  fact  there 
still  remained  a  liability  of  sixty  per  cent,  thereon,  the 
transferee  was  held  entitled  to  compel  his  transferor 
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to  pay  up  the  bulance  of  sixty  por  cent,  on  the  company     Steti. 
rufuiuDg  to  register  him  as  the  holder  of  fully  paid    <*'68a. 
shares:  Beauchemin  v.  Richflieu  (1908)  Q.  U.  34  S.  C. 
)il,  sed  quaere  in  Ontario. 

Specific  iK*rformatM)e  of  an  agreement  to  sell  hhans  ^„|^  ^^ 
may  be  granted,  and  the  company  may  be  joined  ab  ■'*"f*»- 
a  proper  party:  lieardon  v.  Franklin  (1917)  35  D.  L. 
B.  380;  51  N.  S.  R.  161,  affirmed  (1918)  55  S.  C.  B.  613. 

The  appropriate  remedy  for  breach  of  agreement 
to  transfer  is  damages,  where  other  shares  might  have 
been  purchased  on  the  market;  the  transferee  is  not 
entitled  to  have  the  transferor  declared  a  trustee  of 
the  shares  for  him:  Bureau  v.  LaurenceUe  (1913)  11 
D.  L.  H.  283.  This  c^ise  may  seem  inconsistent  with 
Stevenson  v.  Wilson  (1907)  Sc.  Ct.  Sess.  445,  where 
it  was  held  timt  the  eonl^any  having  refused  to  register 
the  transferee  while  the  latter  retained  the  beneficial 
interest  in  the  shares,  the  transferor  must  take  the 
dividends  as  trustee  for  the  transferee  and  pay  them 
over  to  him,  but  Bureau  v.  LaurenceUe  was  a  case  of 
shares  which  were  baiug  dealt  with  on  the  stock  market 
and  which  had  an  assignable  money  value  and  tliere- 
fore  it  was  a  case  where  the  purchaser  could  be  ade- 
quately compensated  in  damages. 

Where  a  purchaser  refuses  to  accept  shares,  thep^p^jj^^^ 
vendor  can  have  damages  or  specific  performance :  r*ft»«iB«  to 
Helwig  v.  Siemon  (1916)  10  0.  W.  N.  296;  McGregor*'^^ 
V.  Currie  (1914)  31  0.  L.  B.  2(n,  affirmed  by  Privy 
Council,  December  14,  1915;  David  v.  Dow  (1916)  27 
D.  L.  B.  689. 

In  an  action  for  Uie  price  of  shares,  it  has  been 
held  in  Quebec  that  it  is  not  a  ground  for  a  dilatory 
exception  asking  for  a  stay  of  tlie  action,  that  the 
plaintiff  has  not  tendered  the  shares  either  before  or 
with  the  action:  Ahitibi  Power  v.  Smart  (1914)  20  D. 
L.  B.  977. 

Specific  performance  of  a  contract  for  the  purchase 
of  shares  will  not  be  decreed  where  the  directors,  hav- 
ing the  power  to  do  so,  refuse  to  assent  to  the  transfer, 

D.cji.— 22 
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SO  that  the  transferee  named  cannot  be  put  on  the 
_  register,  unless  it  is  a  case  in  which  the  court  can  and 
will  compel  their  assent:  Birmingham  v.  Sheridan 
(1864)  33  Beav.  660. 

In  Quebec  in  a  case  where  there  was  an  agreement 
to  transfer  shares  the  company  refused  to  accept  a 
purchaser  as  transferee,  and  the  vendor  thereupon 
refused  to  carry  out  the  agreement.  The  purchaser 
brought  an  action  for  paid-up  shares,  or  their  equiv- 
alent in  cash.  It  was  held  that  he  was  only  entitled  to 
the  shares  as  they  stood,  and  as  the  company  refused 
to  transfer  the  agreement  was  at  an  end:  O'Brien  v. 
Weaver  (1880)  3  L.  N.  111. 

Sed  qucere,  whether  on  the  question  of  recovery  of 
damages  this  decision  is  not  at  \;;,ariance  with  the  juris- 
prudence of  the  provinces  othe/   than  Quebec. 

Where  the  articles  of  association  of  a  company 
required  that  before  the  sale  of  certain  shares  they 
should  first  be  offered  to  the  board  of  directors,  an 
objection  by  an  outside  purchaser  to  complete  the 
purchase  by  reason  of  non-compliance  by  the  vendor 
with  such  article  fails  if  notice  tliat  the  shares  were 
for  sale  was  given  to  the  individual  directors  and  the 
latter  took  no  action  towards  exercising  the  right  to 
purchase  the  shares :  Harvey  v.  Mitchell  (1914)  20  D.  L. 
R.  134. 

The  measure  of  damages  for  breach  of  the 
obligation  of  the  transferor  not  to  prevent  or  delpy 
registration  was  held  in  Hooper  v.  Herts  (1906)  1  Cli. 
549  to  be  the  difference  between  the  price  at  which  the 
purchaser  had  contracted  to  resell  and  the  price  he 
afterwards  obtained  when  registered  as  owner.  "When 
the  number  of  shares  in  question  is  large  it  may  not  be 
possible  to  fix  the  damages  absolutely  as  the  difference 
between  the  value  of  the  shares  at  the  proper  time 
of  registration  and  their  value  when  the  transferee 
finally  got  control  of  them;  other  considerations  may 
be  involved  such  as  the  state  of  the  market,  the  nature 
of  the  shares  &c.,  as  to  which  see  Hooper  v.  Herts, 
supra  at  p.  562. 
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III  a  contract  for  tlie  sale  of  nhares  the  mea«ure  of  Steti. 
damageB  for  breach  by  reason  of  failure  of  the  seller  ^■^^ 
to  deliver  or  failure  of  the  buyer  to  take  the  Hharen  is 
the  iliiTerence  between  the  contract  prict*  and  the 
market  price  at  the  date  of  the  breach :  Rodocatiachi 
Sons  d  Co.  V.  MUburn  (188G)  18  Q.  U.  1).  67 ;  Jamal  v. 
MooUa  Dawood  Sons  dt  Co.  ( 191G)  85  L.  J.  1».  C.  29.  As 
to  the  basis  on  which  damages  for  non-delivery  will  be 
assessed  where  there  is  no  evidence  available  of  the 
company's  sharoH  having  a  market  value,  seo  John- 
son v.  RocKe  (1915)  24  D.  L.  B.  305,  reversed  on  other 
grounds  (1916)  53  S.  0.  B.  18. 

On  default  by  the  purchaser  there  is  un  obligation 
by  the  vendor  to  minimize  tlu;  damages  by  getting  the 
best  price  he  can  at  the  date  of  the  breach.  He  is  not 
bound,  however,  to  reduce  the  damages  by  subsequent 
sales  at  better  prices.  If  the  vendor  chooses  to  retain 
the  shares  after  the  breach  he  is  not  liable  to  the 
purchaser  for  profits  if  the  market  rises  and  he  can 
not  make  tlie  i)urchaser  account  for  subsequent  losses 
if  the  market  falls,  ibid. 

Upon  a  sale  of  shares  there  is  an  implied  contract 
on  Uie  part  of  the  buyer  to  indemnify  the  seller  from 
any  calls  or  liabilities  which  may  arise  in  respect  of 
the  shares  subsequently  to  the  transfer;  Kellock  v. 
Enthoven  (1874)  L.  b!  9  Q.  B.  241;  Levi  v.  Ayers 
(1878)  3  App.  Cas.  842. 

It  is  a  conunon  transaction  for  the  holders  of  the  Sale  or 
majority  of  the  issued  shares  of  a  company  to  sell^oSd*^*' 
their  shares  to  a  purchaser  who  desires  to  obtain  *•«•■ 
tile  controlling  interest  in  the  company.     In  such  cases 
it  would  be  prudent,  where  possible,  to  obtain  on  the 
transfer  a  general  n^lease  from  the  purchaser  of  all 
claims  against  the  existing  directors,  where  any  of 
tln'so  are  transferors.  See  Ammou'vi  Soda  Co.  v.  Chatn- 
h,  rlaiu  (\mH)  H7  I..  .1.  Ch.  lO.T;  (1918)  1  Ch.  2GG. 

16.  Conflicting  claims  to  shares  before  registration. 

If  notice  of  an  objection  on  the  part  of  tlie  trans- 
feror to  registration  of  the  transferee  comes  to  the 
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Sects,  knowledge  of  the  company,  the  directors  are  not 
'  64-68a.  bound  to  register  the  transfer  forthwith,  even  though 
~  the  transfer  is  in  order:  Ireland  v.  Hart  (1902)  1  Ch. 
552.  The  directors  are  entitled  to  a  reasonable  time 
to  make  enquiries,  ihid.  What  is  a  reasonable  time,' 
is  of  course  a  question  of  fact.  In  Nelles  v.  Windsor 
Essex  and  Lake  Shore  &c.  By.  (1908)  16  0.  L.  E.  359 
Britton,  J.,  thought  that  two  or  three  days  was  a  suffi- 
cient time  and  on  the  application  of  the  transferee 
made  an  interlocutory  order  directing  a  mandamus  to 
issue.  The  Divisional  Court  however  set  the  order 
aside,  holding  that  there  was  not  sufficient  urgency 
shown  as  to  call  for  summary  action,  and  that  the  ques- 
tion of  unreasonable  delay  could  be  better  disposed  of 
on  viva  voce  evidence  at  the  triral.  While,  then,  man- 
dam.us  may  not  be  obtainable  on  an  interlocutory  mo- 
tion, mandamus  is  the  proper  remedy  where  the 
directors  refuse  to  register  the  transfer:  Re  Poison 
Iron  Works  (1912),  3  0.  W.  N.  1269  at  p.  1271. 

In  the  event  of  conflicting  claims  being  set  up  to 
the  shares  by  the  transferor  and  transferee  before 
registration  and  an  action  being  brought  the  company 
should  interplead:  Re  Underfeed  Stoker  Co.,  of 
America  (1901)  1  0.  L.  R.  42. 

A  special  procedure  is  provided  for  by  s.  101  of 
the  act  for  determining  the  ownership  of  shares  in 
certain  cases  but  this  section  does  not  apply  to  ordin- 
ary transfers  of  shares. 

17.  Shares  held  in  trust — Rights  of  transferees. 

Questions  may  arise  as  to  the  right  of  a  transferee 
of  shares  from  a  trustee,  to  hold  them  against  the 
cestui  que  trust.  If  the  certificate  shows  on  its  face 
that  the  shares  are  held  in  trust  the  transferee  is  put 
on  inquiry  and  is  affected  with  notice  that  the  trans- 
feror is  not  the  owner  of  the  shares :  Birkbeck  Loan  v. 
Johnston  (1901)  3  0.  L.  R.  497,  6  0.  L.  R.  258;  London 
&  Canadian  Loan  and  Agency  Co.  v.  Duggan  (1893) 
A.  C.  506,  at  p.  509.  If,  however,  the  trust  is  not  clearly 
disclosed  on  the  face  of  the  certificate,  the  transferee  is 
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not  ill  the  absonco  of  actual  knowledge  affected  by  the     Seeti. 
trust.    Thus  in  London  d  Canadian  Loan  and  Agency    ^-^a. 
Co.  V.  Dutjgan,  supra,  where  the  certiAoato  was  made  «!„,„  iidd 
out  to  the  **nmnager  in  trust"  of  a  bank,  that  indicated  '"  »'"■» 
uterely  that  he  held  the  shares  in  trust  for  his  em- 
ployers, and  did  not  indicate  a  trust  in  favor  of  some 
third  person  so  as  to  affect  a  transferee  with  notice  of 
sucli  relationship.    Where  a  certificate  is  endorHfcl  in 
blank,  the  holder  improperly  depositing  the  certificate 
aa  security  for  advances,  may  confer  on  another  a 
valid  title  against  the  owner:  Smith  v.  Rogers  (1899) 
30  O.  R.  256;  but  where  it  is  not  an  ordinary  endorse- 
ment in  blank  there  may  be  notice  of  the  restricted  use 
which  tlie  holder  of  the  certificate  may  make  of  it: 
Mathers  v.  7^;/^//  Bank  (1913)  29  O.  L.  R.  141. 

18.  Loans  on  the  security  of  shares. 

It  is  a  common  commercial  practice  to  make  loans 
upon  the  security  of  shares  and  the  security  may  be 
taken  in  various  ways.  The  borrower  may  deposit  the 
shares  witli  the  lender  endorsed  in  blank,  the  lender 
to  retain  possession  of  the  certificates  until  the  loan  is 
repaid.  As  share  certificates  are  not  negotiable  in- 
struments and  the  title  of  the  lender  is  not  complete 
until  registration  he  runs  the  risk  of  having  his  secur- 
ity defeated  by  the  prior  registration  of  a  subsequent 
transfer,  see  supra  at  p.  315.  The  lender's  security  may 
also  become  impaired  if  he  has  not  got  himself  regis- 
tered as  a  shareholder  by  the  fact  of  the  borrowing 
shareholder  being  indebted  to  the  company;  tlie  com- 
pany may  refuse  to  permit  a  transfer  of  the  shares 
into  the  lender's  name,  s.  67,  or  retain  dividends  on  Uie 
shares  to  meet  liability  for  calls  or  indebtedness,  s.  71. 

The  deposit  of  share  certificates  to  secure  a  loan 
amounts  to  an  agreement  to  transfer  the  shares  by 
way  of  mortgage.  The  depositee  is  entitled  to  a  de- 
cree of  foreclosure  and  is  not  restricted  to  a  remedy  by 
sale:  J/arroW  v.  Plenty  (1901)  2  Ch.  314. 

The  practice  of  taking  and  registering  a  transfer  of  Transfer 
shares  to  the  lender  *'in  trust"  is  likewise  dangerous.       '""*• 
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The  lender  should  follow  one  of  two  courses.  If  the 
shares  are  not  paid  up  he  should  take  a  charge,  and 
give  notice  to  the  company;  if  the  shares  are  fully- 
paid  he  should  take  a  transfer :  Wilson  v.  British  Co- 
lumbia Refining  Co.  (1912)  22  D.  L.  R.  634,  638.  If  the 
company  registers  the  transfer  to  the  lenders  of  fully 
paid  shares,  it  loses  its  lien  for  any  indebtedness  of 
the  prior  shareholders :  ibid.,  at  p.  643  and  cases  cited. 

By  taking  an  out  and  out  transfer  to  himself  or  his 
nominee  followed  by  registration  the  lender  obtains 
absolute  title  to  the  shares  to  the  extent  of  his  ad- 
vances. Where  this  was  done  and  the  lender  acted  in 
good  faith,  taking  a  transfer  from  brokers  who  were 
fraudulently  pledging  the  shares  of  their  client  to 
secure  their  own  account  the  lender  was  entitled  to 
hold  the  shares  as  against  the  bfokers'  client:  Fuller 
V.  Glyn  Mills,  Currie  &  Co.  (1914)  2  K.  B.  168.  In  that 
case  it  was  also  held  that  the  lender  was  not  put  on 
enquiry  by  the  mere  fact  of  the  brokers '  depositing  the 
shares  to  secure  their  own  indebtedness,  nor  by  the 
fact  that  the  shares  deposited  were  made  out  in  the 
name  of  another  party  and  by  him  endorsed  in  blank. 
If  the  endorsement  is  restricted  or  not  ''in  order"  and 
indicates  that  only  a  portion  of  the  shares  represented 
by  the  certificate  are  to  be  used  and  that  the  shares  are 
to  be  sold  and  not  pledged,  the  lender  will  be  affected 
wdth  notice  and  can  not  retain  the  certificate :  Mathers 
V.  Royal  Bank  of  Canada  (1913)  29  0.  L.  R.  141.  There 
is  no  custom  or  usage  of  banks  or  brokers  or  of  the 
stock  exchange  justifying  the  deletion  of  such  restric- 
tive words,  ibid. 

Where  a  mortgagee  of  shares  has  agreed  to  vote 
the  shares  in  accordance  with  the  wishes  of  the  mort- 
gagor the  Court  will  enforce  such  an  agreement  by 
mandatory  injunction:  Puddephat  v.  Leith  (1916)  85 
L.  J.  Ch.  185. 

Even  in  the  absence  of  an  express  power  of  sale  the 
mortgagee  of  shares  has  an  implied  power  to  sell  on 
default  of  payment  at  the  appointed  time,  or,  if  no  time 
be  fixed,  then  on  the  expiration  of  a  reasonable  notice 
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laiiiiiii^  payment  on  a  certain  date:  Devergea  v.  iMts. 
Xaudvman  (ilK)2)  1  Ch.  579.  A  month's  notice  or  less  64-68a. 
would  probably  be  regarded  as  reasonable,  per  Stir-  i^omm  m 
ling:  and  Cozens  Hardy,  L.JJ.,  ibid.  Ah  to  tlic  nianner  JJJJ^  ** 
in  which  the  sale  should  take  place,  that  depends  on  the 
law  of  each  particular  province.  In  an  Ontario  case: 
Toronto  General  Trusts  v.  Central  Ontario  Ry.  (1905) 
10  O.  L.  R.  347,  the  memorandum  of  hypothecation 
authorissed  the  pledgee  of  bonds,  on  default,  from  time 
to  time  to  sell  the  securities  by  giving  fifteen  days' 
notice  in  a  daily  paper  published  in  Ottawa,  with  power 
to  buy  in  and  re-sell  without  being  liable  for  any  loss. 
On  the  facts  it  was  held  that  the  sale  was  invalid,  and 
at  p.  353  of  the  report  it  was  said  that  the  sale  should 
bo  by  public  auction.  Furthermore  a  sale  of  securities 
pledged  should  be  only  for  a  sufficient  amount  to  pay 
f)ff  the  debt,  ibid.  In  a  Quebec  case  it  was  held  that  a 
public  sale  duly  advertised  was  necessary,  and  notice 
^iven  by  private  circular  to  the  shareholders  was 
deemed  insufficient:  Cennpbell  v.  Beyer  (1906)  Que.  30 
S.  C.  86.  See  also  Grice  v.  Bartram  (1912)  3  O.  W.  N. 
1312. 

If  there  is  a  special  agreement  pledging  the  shares 
the  rights  of  the  lender  and  borrower  inter  se  will,  of 
course,  be  governed  thereby. 

A  mortgagee  of  shares  with  a  power  of  sale  is  not  a 
trustee  of  the  power,  which  is  rather  a  power  j^iven  him 
for  his  own  l>enefit,  per  Maclennan,  J. A.,  in  Daniels  v. 
Soxon  (1889)  17  A.  B.  206,  at  p.  211,  citing  Warner  v. 
Jacob  (1882)  20  Ch.  D.  224.  Consequently,  there  is  no 
duty  on  him  to  sue  a  purchaser  of  the  shares  for  com- 
pletion of  the  sale,  and  he  can  not  Imj  compelled  by  the 
mortgagor  to  do  so  except  on  the  terms  of  the  debt 
being  paid,  ibid, 

19.  Loan  of  shares. 

Where  shares  are  lent  among  stockbrokers  tlie  bor- 
rower is  not  bound  to  return  the  specific  shares 
borrowed,  but  may  repay  the  loan  with  any  shares  of 
the  same  amount  and  kind.    In  such  transactions  the 
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Sects,  borrower  has  the  right  to  return  the  shares  at  any  time 
64-68 A.  and  demand  the  return  to  him  by  the  lender  of  the 
security  given  for  the  loan  of  the  shares.  In  the  event 
of  refusal  by  the  lender  to  take  back  the  shares  the  bor- 
rower need  not  make  a  formal  tender  thereof :  Wills  v. 
Ford  and  Doucette  (1915)  35  0.  L.  R.  126  (App.  Div.). 

20.  Transfer  practice. 

The  following  are  some  of  the  points  which  com- 
monly arise  to  be  dealt  with  by  the  secretary  or  the 
transfer  officer  of  the  transfer  agent  and  registrar  of 
a  company. 

(1)  Genuineness  of  signature. 

The  company  is  bound  not  to  take  an  existing 
shareholder  off  the  register  unless  he  has  executed  a 
transfer.  If  it  acts  on  a  forged  transfer  it  is  liable  to 
the  shareholder  in  damages  or  may  have  to  go  into  the 
market  and  buy  other  shares  to  replace  those  im- 
properly transferred.  The  company  may  as  a  precau- 
tion advise  the  registered  holder  of  the  transfer,  but 
the  protection  derived  from  this  practice  is  apt  to  be 
illusory:  Sheffield  Corporation y.  Barclay  (1905)  A.  C. 
392,  at  p.  399.  It  is  a  more  useful  precaution  to  re- 
quire the  person  presenting  the  transfer  to  procure 
the  endorsement  to  be  guaranteed  by  a  bank  or  by  a 
firm  of  stockbrokers  on  a  recognized  stock  exchange. 

The  company  is  entitled  to  be  indemnified  by  the 
person  at  whose  request  a  forged  transfer  is  registered 
for  any  loss  resulting  therefrom :  Bank  of  England  v. 
Ctitler  (1908) '2  K.  B.  208;  Sheffield  Corporation  v. 
Barclay,  supra.  In  the  last  mentioned  case  Lord 
Davey,  at  p.  399,  stated  the  liability  of  the  person  pre- 
senting a  transfer  for  registration  as  follows:  ''Where 
a  person  invested  with  a  statutory  or  common  law  duty 
of  a  ministerial  character  is  called  upon  to  exercise 
that  duty  on  the  request,  direction  or  demand  of  another 
(it  does  not  seem  to  me  to  matter  which  word  you  use) 
and  without  any  default  on  his  own  part  acts  in  a  man- 
ner which  is  apparently  legal,  but  is  in  fact  illegal  and 
a  breach  of  duty,  and  thereby  incurs  a  liability  to  third 
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partiop,  there  is  implied  by  law  n  contnict  by  the  person     Bsets. 
makiii|iir  tlio    roquuHt   to   keep   liHlciniiifitHl  the  |)orson  _^^^^ 
having  the  duty  aicninst  any  liability  which  may  result  Tnaaf«r 
from  such  exercise  of  the  supposed  duty."  pneHm. 

The  company's  duty  is  tciwurds  tJie  shareholder  and 
not  towards  the  person  presenting  the  transfer  for 
registration,  ibid. 

SubstMiuent  transfers  following  on  a  void  transfer     ^ 
can  not  Ih»  cancelled  when  the  subsequent  transferees 
acquire  the  shares  bona  fide  and  are  not  involved  in  the 
fraud,  ibid. 

(2)  Regularity  of  endorsement. 

The  signature  should  correspond  exactly  with  the 
name  on  the  face  of  the  certificate.  Most  forms  of  en- 
dorsement printed  on  the  back  of  the  certificate  call  for 
the  witnessing  of  the  signature  of  the  transferor,  but 
the  absence  of  a  subscribing  witness  is  not  fatal :  Re 
Gold  fields  and  Harris  Maxwell  (1910-11)  2  O.  W.  N. 
1373. 

(3)  Change  of  name. 

In  the  case  of  the  marriage  of  a  female  shareholder 
and  consequent  change  of  name,  a  statutory  declhration 
should  be  required  setting  out  the  facts  and  showing 
Uiat  tlie  names  on  the  face  of  the  certificate  and  in  the 
endorsement  are  those  of  the  same  person. 

As  shares  are  personal  estate  and  are  governed  by 
the  law  of  the  shareholder's  domicile  it  is  important  to 
obtain  the  concurrence  of  the  husband  in  the  transfer 
of  shares  by  a  female  married  shareholder  domiciled 
in  a  jurisdiction,  e.ff.,  the  Province  of  Quebec,  where 
such  concurrence  may  Im?  requisite,  or  where  the 
domicile  of  the  shareholder  is  in  doubt,  to  obtain  a  de- 
claration covering  the  matter. 

(4)  Transfers  by  executors  and  administrators. 
Production  of  the  original  probate  or  letters  of 

administration  or  a  duly  certified  copy  should  be  re- 
quired, but  the  company  need  not  examine  the  will  to 
ascertain  whether  it  confers  authoritv  to  transfer  the 
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Sects.  shares:  Barton  v.  North  Staffordshire  Railway  Co. 
^^■^^-  (1888)  38  Ch.  D.  458.  By  production  of  the  probate  the 
Transfer  Company  acquires  notice  only  of  the  names  and  ad- 
practice,  dresses  of  the  executors  and  is  not  entitled  to  assume 
that  a  transfer  by  the  executors  involves  a  breach  of 
trust:  Grundy  v.  Briggs  (1910)  1  Ch.  444.  The  com- 
pany is  entitled  to  rely  on  s.  68  of  the  Act. 

If  there  is  more  than  one  executor  or  administrator 
all  should  concur  in  the  transfer.  Under  the  Imperial 
Act  of  1908,  s.  29,  corresponding  to  s.  68  of  the  Do- 
minion Act,  a  transfer  by  one  of  two  executors  not 
registered  as  shareholders  may  be  sufficient.  But  see 
s.  3  (d)  of  the  Act. 

If  the  company  registers  a  transfer  made  by  a  per- 
son who  is  not  the  executor  the  true  executor  will  be 
entitled  to  have  the  share  register  rectified  and  to  re- 
cover from  the  company  any  dividends  which  may 
have  been  paid  to  the  transferee :  Stuart  v.  Hamilton 
Jockey  Club  (1910)  2  0.  W.  N.  673,  1402;  and  where 
the  transfer  on  the  face  of  it  shows  that  the  transferor 
has  no  authority  to  deal  with  the  shares  the  company 
may  not  be  able  to  rely  on  it  in  order  to  make  the  party 
propounding  the  transfer  liable  as  warranting  its 
genuineness.    Ibid.,  at  p.  1404. 

In  the  case  of  transfers  by  foreign  executors  or 
administrators  the  taking  out  of  ancillary  letters  pro- 
bate or  ancillary  administration,  or  the  re-sealing  of 
the  probate  or  letters  of  administration  in  the  province 
where  the  head  office  of  the  company  is  situated  must 
be  exacted  .A.G.  v.  N.  Y.  Breweries  (1898)  1  Q.  B.  205 ; 
(1899)  A.  C.  62.  It  is  furthermore  necessary  in  such 
cases  for  the  company  to  require  proof  of  compliance 
with  the  provisions  of  the  Succession  Duty  Act  of  the 
province  in  which  the  register  of  the  company  is  situ- 
ated. In  most  provinces  such  acts  forbid  the  registra- 
tion of  transfers  by  foreign  executors  unless  succession 
duty  has  been  paid  or  a  bond  given  to  secure  payment 
thereof.  If  no  succession  duty  is  payable  the  executors 
or  administrators  should  furnish  the  company  with  a 
letter  from  the  Provincial  Treasurer  to  that  effect. 
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pany  arw  in  the  Vi  of  Ontario  Uio  shares  have  a    •♦^a. 

local  situs  in  that  province  and  if  ancillary  letters  of  Tmnafcr 
ndndnistration  have  been  taken  out  the  legal  title  to'******** 
the  shares  in  in  the  Ontario  adniiniHtrators.    It  follows 
that  a  claim  disputing  the  title  of  the  administrators 
must  bo  detonnined  bv  the  Ontario  Courts :  Re  Fenwick 
(1915-16)  35  0.  L.  R  29. 

In  the  case  of  banks,  the  situs  of  shares  is  in  the 
province  where  the  share  registry  office  at  which  de- 
cedent was  registered  is  established,  and  not  where 
the  head  office  is  situated:  Smith  v.  Provincial  Treas- 
urers for  Nova  Scotia  and  Quebec  (1919)  58  S.  C.  R. 
570. 

In  the  event  of  an  executor  withdrawing  his  signa- 
ture to  a  transfer,  without  giving  any  specific  reason 
for  so  doing,  the  proper  practice  was  stated  by  Eve,  J ., 
in  Grundy  v.  Britfffs  (1910)  1  Ch.  444,  at  p.  449,  to  be  to 
notify  tlie  executors  that  *' unless  within  a  limited  time, 
and  a  strictly  limited  time,  he  took  legal  proceedings  to 
prevent  tlie  company  from  proceeding  to  register  the 
transfer,  the  company  would,  at  the  expiration  of  the 
time,  register  the  transfer  so  lodged  with  them.** 

(5)  Transfers  to  and  by  partnership  firms. 

It  has  been  held  under  the  Imperial  Companies 
(CouHoIidation)  Act,  1908,  that  a  company  is  not  bound 
to  enter  the  name  of  a  partnership  firm  on  the  register 
of  members,  on  the  ground  that  a  partnership  is  not  a 
"person**  (being  neither  a  natural  person  nor  a  legal 
entity)  and  therefore  could  not  under  s.  32  of  that  Act 
insist  that  the  register  be  rectified  by  entering  the 
names  of  the  partners  thereon:  Vaflliano  Anthracite 
Collieries,  Limited  (1910)  79  L.  J.  (jh.  769. 

Section  5  of  the  Dominion  Act  seems  to  contemplate 
•* persons**  as  constituting  the  shareholders,  and  s.  89, 
which  deals  with  the  books  recjuired  to  l>e  kept  by  the 
company,  also  refers  to  **i)erson8.'*  Accordinprly,  it 
would  appear  that  the  Vagliano  Case  is  applicable 
under  our  Act  The  existing  practice,  however,  is  to 
register  partnership  firms  in  the  name  of  the  firm,  and 
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.  Sects,      where  this  is  done  it  is  a  proper  precaution  to  obtain 
64-68A.     from  the  firm,  for  use  when  the  shares  are  transferred 
Transfer       by  it,  a  Specimen  signature  in  the  following  form : — 

practice. 

Limited." 

Toronto.        date. 

"We  beg  to  advise  you  that  the  members  of  the  firm 

of  authorized  to  transfer  shares 

and  securities  standing  in  the  name  of  the  firm,  are  as 

below  stated,  and  will  sign  the  firm  name  as  follows : — 

Member  of  firm.            Facsimile  of  firm  signature. 
will  sign   


But  any  transfer  ought  to  be  signed  by  each  indi- 
vidual partner  in  his  own  name  unless  the  business  of 
the  partnership  is  to  deal  in  shares. 

Where  a  firm  has  been  actually  registered  as  a 
shareholder  it  has  been  held  that  it  may  be  liable  as  a 
contributory  in  a  winding-up :  Land  Credit  Co.  of  Ire- 
land, Weikersheim  &  Co.'s  Case  (1873)  L.  R.  8  Ch.  831. 

(6)  Custody  of  certificates  after  transfer. 

A  certificate  after  transfer  should  be  cancelled  and 
a  new  certificate  issued  to  the  transferee ;  and  if  all  the 
shares  comprised  in  the  certificate  are  not  transferred 
a  fresh  certificate  for  the  balance  is  issued  to  the 
transferor.  The  company,  however,  is  under  no  liabi- 
lity to  the  public  at  large  for  the  safe  custody  of  certifi- 
cates for  shares  in  its  capital  stock,  and  where  a  com- 
pany by  mistake  returned  a  certificate,  after  transfer, 
to  the  transferor,  whereby  the  latter  "was  enabled 
fraudulently  to  raise  money  on  the  security  of  the 
shares  the  person  defrauded  was  held  not  entitled  to 
recover  from  the  company  for  the  loss  sustained: 
hangman  v.  Bath  Electric  Tramways  (1905)  1  Ch.  646. 

(7)  Transfers  executed  under  power  of  attorney. 
Where  the  transfer  is  not  signed  by  the  shareholder 

himself  but  by  some  one  as  attorney  for  him  the  origi- 
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iial  power  of  attnriu«y  muHt  Ih*  loft  with  tht*  transfer     BmU. 
aiul  rittaiiictl  by  the  coiiipany.  ^-BSa. 


(8)  Requirrmmts  of  reffistrar  and  transfer  apent. 

Where  tlie  com|)aiiy*8  tihttrcB  are  extenHively  dfalt  TVanafer 
ill  or  arc  liotod  on  a  stook  exchange,  a  transfer  agent  t"^*^- 
aml  reffiHtrar,  coiniuonly  a  truRt  company,  nhould  be 
appointed  to  keep  the  regiHtor  and  record  transfers  of 
shares. 

The  following  is  the  usual  liht  of  requireuieiith  of 
a  tniHt  company,  in  order  to  enable  it  to  |M>rform  its 
duties  as  re^cistrar  and  transfer  agent. 

1.  Certified  copy  of  charter. 

2.  Certified  copy  of  general  working  by-laws. 

3.  Certified  copy  of  minutes  of  meeting  of  share- 

holders at  which  directors  were  appointed. 

4.  Certified  copy  of  minutes  of  meeting  of  directors 

at  which  officers  were  appointed. 

5.  Certified  copy  of  resolution  appointing  the  trust 

company  registrar  and  transfer  agent. 

6.  Certified  list  of  shareholders  (if  any). 

7.  Specimen  signatures  of  officers  with  power  to 

sign  share  certificates. 

8.  Certificates  from  a  solicitor  that  the  company 

has  biH?n  duly  organized,  that  it  owns  certain 
assets  and  that  the  shares  issued  to  date  have 
been  profjorly  issued. 
9   Corporate  seal. 

10    In  the  case  of  an  Ontario  company  which  is  sub- 
ject to  Part  VIII  of  The  Ontario  Companies 
Act,  evidence  that  the  company  has  obtained 
a  certificate  from  the  Provincial   Secretary 
t  entitling  it  to  conmiencc  business. 


Borrowing  Powers. 

66.    If  authorizod   \\\  by-law,  Manet ioiUH)  by  a  vote  of  not  Aatboritj. 
lew  than  two-thirds  in  \a\wf  of  the  iiub!(crit)ed  Rtitrk  of  the  com- 
pany represented  at  a  g«nenil  meeting  duly  culled  for  consider- 
ing the  by-Uw,  the  directore  may  from  time  to  time, — 

(<i)  borrow  money  upon  the  credit  of  the  company;  liormvina. 

{h)  limit  or  increaae  the  amonnt  to  be  borrowed;  Am«iunL 
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Sect.  69. 

Issue  of 
bonds. 
Hypothe- 
cation. 


Limitation 
as  to  bills 
and  notes. 


Perpetual 
debenture. 


Power  to 

re-issue 

redeemed 

debentures 

in  certain 

cases. 


Transfer 
from 

nominee  of 
company. 


When 
debentures 
deposited  not 
redeemed. 


Be-issue  of 
debentures. 


(c)  issue  bonds,  debentures,  debenture  stock  or  other  securi- 
ties of  the  company,  and  pledge  or  sell  the  same  for  such 
sums  and  at  such  prices,  as  may  be  deemed  expedient ; 

(d)  hypothecate,  mortgage  or  pledge  the  real  or  personal 
property  of  the  company,  or  both,  to  secure  any  such 
bonds,  debentures,  debenture  stock  or  other  securities,  and 
any  money  borrowed  for  the  purposes  of  the  company. 

2.  Nothing  in  this  section  contained  shall  limit  or  restrict 
the  borrowing  of  money  by  the  company  on  bills  of  exchange 
or  promissory  notes  made,  drawn,  accepted  or  endorsed  by  or 
on  behalf  of  the  company. 

3.  A  condition  contained  in  any  debentures  or  in  any  deed 
for  securing  any  debentures,  whether  issued  or  executed  before 
or  after  the  passing  of  this  Act  shall  not  be  invalid  by  reason 
only  that  thereby  the  debentures  are  made  irredeemable  or  re- 
deemable only  on  the  happening  of  a  contingency,  however 
remote,  or  on  the  expiration  of  a  period,  however  long,  any  rule 
of  equity  to  the  contrary  notwithstanding. 

4.  Where  a  company  has  redeemed  any  debentures  previ- 
ously issued,  the  company,  unless  the  conditions  of  issue  ex- 
pressly otherwise  provide,  or  unless  the  debentures  have  been 
redeemed  in  pursuance  of  any  obligation  on  the  company  so  to 
do  (not  being  an  obligation  enforceable  only  by  the  person  to 
whom  the  redeemed  debentures  were  issued  or  his  assigns), 
shall  have  power  to  keep  the  debentures  alive  for  the  purposes 
of  re-issue,  and  where  a  company  has  purported  to  exercise 
such  a  power  the  company  s'hall  have  power  to  re-issue  the  deben- 
tures either  by  re-issuing  the  same  debentures  or  by  issuing 
other  debentures  in  their  place,  and  upon  such  a  re-issue  the 
person  entitled  to  the  debentures  shall  have  the  same  rights 
and  priorities  as  if  the  debentures  had  not  previously  been 
issued; 

(a)  where  with  the  object  of  keeping  debentures  alive  for 
the  purpose  of  re-issue  they  have,  either  before  or  after 
the  passing  of  this  Act,  been  transferred  to  a  nominee  of 
the  company,  a  transfer  from  that  nominee  shall  be 
deemed  to  be  a  re-issue  for  the  purposes  of  this  section ; 

(&)  where  a  company  has,  either  before  or  after  the  passing 
of  this  Act,  deposited  any  of  its  debentures  to  secure 
advances  from  time  to  time  on  Current  account  or  other- 
wise, the  debentures  shall  not  be  deemed  to  have  been 
redeemed  by  reason  only  of  the  account  of  the  company 
having  ceased  to  be  in  debit  whilst  the  debentures  re- 
mained so  deposited; 

(c)  the  re-issue  of  a  debenture  or  the  issue  of  another 
debenture  in  its  place  under  the  power  by  this  section 
given  to,  or  deemed  to  have  been  possessed  by,  a  com- 
pany, whether  the  re-issue  or  issue  was  made  before  or 
after  the  passing  of  this  Act,  shall  not  be  treated  as  the 
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iMUf  of  a  new  debenture  for  the  purpoMi  of  anj  prorition    Stet.  60. 

limiting  the  amount  or  number  of  debentures  to   be 

iaaued; 
(d)  nothing  in  thii  lection  shall  prejudice, —  l*«adlBi 

(i)  the  operation  of  any  judgment  or  order  of  a  court  p'7^'"'", 
of  competent  jurisdiction  pronounced  or  made  not 
later  than  ninety  days  after  the  passing  of  this  Act 
as  betwi>en  the  parties  to  the  proceedings  in  which 
the  judgment  was  pronounced  or  the  order  made,  and 
any  appeal  from  any  such  judgment  or  order  shall  be 
decided  as  if  this  Act  had  not  been  passed ;  or, 

(ii)  any  power  to  issue  debentures  in  the  place  of  any 
debentures  paid  ofT  or  otherwise  satisfied  or  extin- 
guij«hed,  reserved  to  a  company  by  its  debentures  or 
the  securitiea  for  the  same.  4-5  Geo.  Y.,  1914,  c.  23, 
s.  8. 

Information  as  to  Mortgages,  Charges,  ete. 

69a.  (1)   Every  mortgage  or  charge  created  after  the  first  RcctatmUon 

ilav  of  January,  nineteen  hundred  and  eighteen,  by  a  company,  <^  "*[*•■••• 
*i  ■    •         ...  and  cnaiMSb 

md  being  either, — 

;)  a  mortgage  or  charge  for  the  purpose  of  securing  any 
issue  of  debentures;  or, 
ib)  a  mortgage  or  charge  on  uncalled  share  capital  of  the 

company;  or, 
(c)  a  floating  charge  on  the  undertaking  or  property  of 
the  company; 
shall,  so  far  as  any  security  on  the  company's  property  or 
undertaking  is  thereby  conferred,  be  Toid  against  the  liquida- 
tor and  any  creditor  of  the  company,  unless  the  prescribed 
particulars  of  the  mortgage  or  charge,  together  with  an  original 
of  the  infstrumont  (if  any)  by  which  the  mortgage  or  charge  iff 
created  or  evidenced,  are  delivered  to  or  received  by  the  Secre- 
tary of  State  of  Canada,  for  registration  in  manner  required 
by  this  Act,  within  thirty  days  after  the  date  of  its  creation,  but 
without  prejudice  to  any  contract  or  obligation  for  repayment  of 
the  money  thereby  secured ;  and  when  a  mortgage  or  charge  be- 
comes void  under  this  section  the  money  secured  thereby  shall 
immediately  become  payable:  Provided  that, — 

(i)  in  the  case  of  a  mortgage  or  charge  created  out  of 
Canada  comprising  solely  property  situate  outside  Can- 
ada, the  delivery  to  and  the  receipt  by  the  Secretary  of 
State  of  Canada  of  a  copy  of  the  instrument  by  which 
the  mortgage  or  charge  is  created  or  evidenced,  verifie<l 
in  the  prescribed  manner,  shall  have  the  same  effect  for 
the  purposes  of  this  section  as  the  delivery  and  receipt, 
of  the  instrument  itself,  and  thirty  days  after  the  date 
on  which  the  instrument  or  copy  could,  in  due  courw  of 
post,  and  if  despatched  with  due  diligence,  have  been 
received  in  Canada,  shall  be  substituted  for  thirty  days 
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Sect.  69a.  after  the  date  of  the  creation  of  the  mortgage  or  charge, 

as  the  time  within  which  the  particulars  and  instrument 
or  copy  are  to  be  delivered  to  the  Secretary  of  State  of 
Canada ;  and, 
(ii)  where  the  mortgage  or  charge  is  created  in  Canada, 
but  comprises  property  outside  Canada,  the  instrument 
creating  or  purporting  to  create  the  mortgage  or  charge 
may  be  sent  for  registration  notwithstanding  that  fur- 
ther proceedings  may  be  necessary  to  make  the  mortgage 
or  charge  valid  or  effectual  according  to  the  law  of  the 
country  in  which  the  property  is  situate;  and, 
(iii)  the  holding  of  debentures  entitling  the  holder  to  a 
charge  on  land  shall  not  be  deemed  to  be  an  interest  in 
land. 

(2)  The  Secretary  of  State  of  Canada  shall  keep,  with 
respect  to  each  company,  a  register  in  the  prescribed  form  of 
all  the  mortgages  and  charges  created  by  the  company  after 
the  first  day  of  January,  nineteen  hundred  and  eighteen,  and 
requiring  registration  under  this  section,  and  shall,  on  payment 
of  the  prescribed  fee,  enter  in  the  register,  with  respect  to  every 
such  mortgage  or  charge,  the  date  of  creation,  the  amount 
secured  by  it,  short  particulars  of  the  property  mortgaged  or 
charged,  and  the  names  of  the  mortgagees  or  persons  entitled 
to  the  charge. 

(3)  Where  a  series  of  debentures  containing,  or  giving  by 
reference  to  any  other  instrument,  any  charge  to  the  benefit  of 
which  the  debenture  holders  of  that  series  are  entitled  pari  passu, 
is  created  by  a  company,  it  shall  be  sufficient  if  there  are  de- 
livered to  or  received  by  the  Secretary  of  State  of  Canada  with- 
in thirty  days  after  the  execution  of  the  deed  containing  the 
charge,  or,  if  there  is  no  such  deed,  after  the  execution  of  any 
debentures  of  the  series,  the  following  particulars: — 

(a)   the  total  amount  secured  by  the  whole  series;  and, 
.(ft)  the  dates  of  the  resolutions  authorizing  the  issue  of 
the  series  and  the  date  of  the  covering  deed,  if  any,  by 
which  the  security  is  created  or  defined;  and, 

(c)  a  general  description  of  the  property  charged;  and, 

(d)  the  names  of  the  trustees,  if  any,  for  the  debenture 
holders ; 

together  with  the  deed  containing  the  charge,  or  if  there  is  no 
such  deed,  one  of  the  debentures  of  the  series ;  and  the  Secretary 
of  State  of  Canada  shall,  on  payment  of  the  prescribed  fee, 
enter  those  particulars  in  the  register : 

Provided  that,  where  more  than  one  issue  is  made  of 
debentures  in  the  series,  there  shall  be  sent  to  the  Secretary'  of 
State  of  Canada  for  entry  in  the  register  particulars  of  the  date 
and  amount  of  each  issue,  but  an  omission  to  do  this  shall  not 
affect  the  validity  of  the  debentures  issued. 

(4)  Where  any  commission,  allowance,  or  discount  has 
been  paid  or  made  either  directly  or  indirectly  by  the  company 
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-  »••>'  pcr*on  in  conNiderattoo  of  hi«  tulMcribuig  or  agreeing  to    8Mt.  60a. 

:  ibe.  wlu»thcr  absolutely  or  conditionally,  for  any  daban 

'  '"^ '  '  (tany,  or  procuring  or  agraring  to  procure 
■  ther  abaolute  or  conditional,  for  any  lueh 
drU'iituu'B,  iIm  partictilam  rt><}uired  to  be  ient  for  registration 
under  tbi«  aection  dhall  include  particular!  as  to  the  amount 
or  rate  per  cent  of  the  commiacion,  discount,  or  allowance  ao 
paid  or  made,  but  an  omission  to  do  thia  shall  not  affect  the 
validity  of  tlio  debenturea  iasued : 

I'ro\uUHl  that  the  deposit  of  any  debentures  as  aecurity 
fur  any  lifbt  of  the  company  shall  nol  for  the  purpoaaa  of  this 
provinion  be  treated  as  the  issue  of  the  debentures  at  a  discount. 

(5)  The  Secretary  of  State  of  Canada  shall  give  a  certifT- 
cate  under  his  hand  of  the  registration  of  any  mortgage  or 
charge  r^iiitered  in  pursuance  of  this  section,  stating  the  amount 
thereby  aecurcd,  and  the  certilicate  shall  be  conclusive  evidence 
that  the  re<|uirements  of  tiiis  section  aa  to  regiistratiou  have  been 
complie<l  with. 

(6)  The  company  shall  cause  a  copy  of  every  certificate  of 
registration  given  under  this  section  to  be  endorsed  on  every 
debenture  or  certificate  of  debenture  stock  which  is  issued  by 
the  company,  and  the  payment  of  which  ia  secured  by  the  mort- 
gage or  charge  so  registered : 

Provided  that  nothing  in  this  sub-section  sliall  Ite  con- 
strued as  requiring  a  company  to  cause  a  certificate  of  registra- 
tion of  any  mortgage  or  diarge  so  given  to  be  endorsed  on  any 
debenture  or  certificate  of  debenture  stock  which  has  been  issued 
by  the  company  before  the  mortgage  or  charge  wa^  created. 

(7)  It  sliall  be  the  duty  of  the  company  to  send  Ui  the 
Secretary  of  State  of  Canada  for  registration  the  particulars  of 
every  mortgage  or  charge  created  by  the  company  and  of  the 
iaroes  of  deU>ntures  of  a  series,  re4{uiring  registration  under  this 
lection,  but  regiftration  of  any  such  mortgage  or  charge  may 
he  efTected  on  the  application  of  any  person  interested  therein. 

Where  the  regi»^tratiou  is  c(rect4'd  on  the  application  of 
some  person  other  than  the  company,  that  person  shall  be 
entitled  to  recover  from  the  company  the  amount  of  any  fees, 
properly  paid  by  him  to  tiie  Secretary  of  State  of  Canada  on  the 
registration. 

(H)  The  register  kept  in  pursuance  of  this  section  shall  l>e 
open  to  inspection  by  jiny  person  on  payment  of  the  prescribed 
fee. 

(9)  Every  company  shall  cause  a  copy  of  every  instrument 
creating  any  mortgage  or  charge  requiring  registration  under 
this  section  to  be  kept  at  the  registeretl  ofllce  of  the  corn|>any : 

**  Provided  that,  in  the  case  of  a  series  of  uniform  delien- 
tares,  a  copy  of  one  such  debenture  shall  be  sufiicient  Imp. 
Act.  1008,  s.  9S. 

OwCA. — 23 
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Sect.  69b.         69i{.   (1)   If  any  person  obtains  an  order  for  the  appoint- 

:—  ment  of  a  receiver  or  manasrer  of  the  property  of  a  company. 

Registration  j-u  •  j  rj> 

of  order  ^^  appoints  such  a  receiver  or  manager  under  any  powers  con- 
appointing  tained  in  any  instrument,  he  shall  within  fourteen  days  from  the 
receiver.  (j^^^g  ^f  ^j^g  order  or  of  the  appointment  under  the  powers  con- 
tained in  the  instrument  give  notice  of  the  fact  to  the  Secretary 
of  State  of  Canada,  and  ttie  Secretary  of  State  of  Canada  shall, 
on  payment  of  the  prescribed  fee,  enter  the  fact  in  the  register 
of  mortgages  and  charges. 

(2)   If  any  person  makes  default  in  complying  with  the 
requirements  of  this  sectioxi  he  shall  be  liable  on  summary  con- 
.    viction  to  a  finie  not  exceeding  twenty  dollars  for  every  day 
during  which  the  default  continues.    Imp.  Act,  1908,  s.  94. 

Filing  of  69c.   (1)   Every  receiver  or  manager  of  the  property  of  a 

re^iveS**nd  ^^"'P^^y  ^^^  ^^^  ^^^  appointed  under  the  powers  contained 
managers.  in  any  instrument,  and  who  has  t^ken  possession,  shall,  once 
in.  every  lialf  year  while  he  remains  in  possession,  and  also  on 
ceasing  to  act  as  receiver  or  manager,  file  with  the  Secretary  of 
State  of  Canada  an  abstract  in  the  prescribed  form  of  his  re- 
ceipts and  payments  during  the  period  to  which  the  abstract 
relates,  and  shall  also  on  ceasing  to  act  as  receiver  or  manager 
file  with  the  Secretary  of  State  of  Canada  notice  to  that  effect, 
and  tlie  Secretary  of  State  of  Canada  shall  enter  the  notice  in 
the  register  of-mortgages  and  charges. 

(2)  Every  receiver  or  manager  wlio  makes  default  in  com- 
plying with  the  provisions  of  this  section  shall  be  liable  o"^ 
summary  conviction  to  a  fi'ne  not  exceeding  two  hundred  dollars. 
Imp.  Act,  1908,  s.  95. 

Bectifieation  69d.  The  court  of  the  province  in  which  the  head  office 
mort^aees  ^^  ^^  ^^^  company  is  situated,  on  being  satisfied  that  the  omission 
to  register  a  mortgage  or  charge  within  the  time  hereinbefore 
required,  or  that  the  omission  or  misstatement  of  any  particular 
with  respect  to  any  such  mortgage  or  charge,  was  accidental, 
or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is 
not  of  a  nature  to  prejudice  the  position  of  creditors  or  share- 
holders of  the  company,  or  that  on  other  grounds  it  is  just  and 
equitable  to  grant  relief,  may,  on  the  application  of  the  company 
or  any  person  interested,  and  on  such  terms  and  conditions  ai 
seem  to  the  court  just  and  expedient,  order  that  the  time  for 
registration  be  extended,  or,  as  the  case  may  be,  that  the  omis-' 
sion  or  misstatement  be  rectified.    Imp.  Act,  1908,  s.  96. 

Entry  of  ®^^-  The  Secretary  of  State  of  Canada  may,  on  evidence 

satisfaction,  being  given  to  his  satisfaction  that  the  debt  for  which  any 

registered   mortgage  or  charge,  was  given  has  been   paid  or 
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utufied,  order  tli«t  •  nMniormnduni  of  utitfactioD  lje  eiitere<l  Beet.  89k. 
on  Um  regifter,  and  ihall  if  required  furnish  the  ooropany  with  - 
a  copy  th«rrof.  *  Imp.  Art,  litos,  a.  U7. 

• 
69r.  The  Secretary  of  State  of  Canada  shall  keep  a  ohro-  ImI»i  10 
iiolo^ical  index,  in  the  prescribed  form  and  with  the  prescribed  '**^!^[J2i 
particulani,  of  the  mortgages  or  charges  rt»gistered  with  him  aBdcbMiM. 
under  thin  Act.    Imp.  Aci,  1008,  ».  08. 

68a.  (1)  If  any  company  makes  default  in  sending  to  the  pMiaUka. 
Secretary  oif  State  of  Canada  for  registration  the  particulars  of 
any  mortgage  or  charge  created  by  Uie  company,  and  of  the 
issues  of  debentures  of  a  series,  requiring  registration  under  the 
forcing  provifiionK  of  this  Act,  then,  unless  the  registration 
haa  oeen  effected  un  the  application  of  some  other  person,  the 
company,  and  every  director,  manager,  secretary,  or  other  per- 
son who  is  knowingly  a  party  to  the  default,  shall  l>e  guilty  of 
an  indictable  ofTencc  and  l>e  liable  to  a  fine  not  exceeding  two 
hundred  dollars  for  every  day  during  which  default  continuea. 

('4)  Subjoit  as  aforesaid,  if  any  company  makes  default  in 
complying  with  any  of  the  retpiirenicnts  of  this  Act  as  to  the 
registration  with  the  Secretary  of  State  of  Canada  of  any  mort- 
gage or  charge  created  by  the  company,  the  company  and  every 
director,  manager,  and  other  ofFicer  of  the  company  who  know- 
in^y  and  wilfully  authorized  or  permitted  the  default  shall, 
without  prejudice  to  any  other  liability,  l)e  liable  on  summary 
convirtion  to  a  fine  not  exceeding  five  hundred  dollars. 

(3)  If  any  person  knowingly  and  wilfully  authorizes  or 
permits  the  delivery  of  any  delienture  or  certificate  of  debenture 
stock  recjuiring  registration  with  the  Secretiirj-  of  State  of  Can- 
ada under  the  for*  rovisions  of  this  Act  w^itljout  a  copy 
of  the  certificate  01  >tinn  iH'ing  endorsed  upon  it,  he  shall, 
without  prejudict?  to  any  other  liability,  be  liable  on  summary 
conviction  to  a  fine  not  excetniing  five  hundre<I  dollars.  Imp. 
Act,  11H)8,  9.  99. 

69ii.  (1)  Every  company  shall  keep  a  roister  of  mort- ^'«™P"«>y'* 
gages  and  enter  therein  all  mortgages  and  charges  specifically  mortsafwi. 
afTci'ting  property  of  the  company,  giving  in  each  case  a  short 
description  of  the  property  mortgaged  or  cliarged,  the  amount 
of  the  mortgage  or  cliarge,  and  (except  in  the  ca.se  of  securities 
to  bearer)  the  names  of  the  mortgagees  or  persons  entitled 
thereto. 

(2)  If  any  director,  manager,  or  otlicr  otfieor  of  the  com- 
pany knowingly  and  wilfully  authorizes  or  permits  the  omission 
of  any  entry  required  to  lie  made  in  pursuance  of  this  section, 
he  shall  l>e  liable  on  summary  conviction  to  a  fine  not  exceeding 
two  hundred  dollars.    Imp  Act,  1908,  ».  100. 
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Sect.  69i.  69r.  (1)  The  copies  of  instruments  creating  any  mortgage 
or  charge  requiring  registration  under  this  Act  with  the  Secre- 
tary of  State  of  Canada,  and  the  register  of  mortgages  kept  in 
pursuance  of  the  last  foregoing  section,  shall  be  open  at  all  rea- 
sonable times  to  the  inspection  of  any  creditor  or  shareholder 
of  the  company  without  fee,  and  the  register  of  mortgages  shall 
also  be  open  to  the  inspection  of  any  other  person  on  payment 
of  such  .fee,  not  exceeding  twenty-fi'v€  cents  for  each  inspection, 
as  the  company  may  prescribe. 

(2)  If  inspection  of  the  said  copies  or  register  is  refused, 
any  officer  of  the  company  refusing  inspection,  and  every  direc- 
tor and  manager  of  the  company  authorizing  or  knowingly  and 
wilfully  permitting  the  refusal,  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  twenty  dollars,  and  a  further  fine 
not  exceeding  ten  dollars  for  every  day  during  which  the  refusal 
continues.    Imp.  Act,  1908,  s.  101. 

69j.  (1)  Every  register  of  holders  of  debentures  of  a 
company  shall,  except  when  closed  in  accordance  with  the 
by-laws  of  the  company  during  such  period  or  periods  (not 
exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be 
specified  in  the  said  by-laws,  be  open  to  the  inspection  of  the 
registered  holder  of  any  such  debentures,  and  of  any  holder  of 
shares  in  the  company,  but  subject  to  such  reasonable  restric- 
tions as  the  company  may  by  by-law  impose,  so  that  at  least  two 
hours  in  each  day  are  appointed  for  inspection,  and  every  such 
holder  may  require  a  copy  of  the  register  or  any  part  thereof 
on  payment  of  ten  cents  for  every  hundred  words  required  to 
be  copied. 

(2)  A  copy  of  any  trust  deed  for  securing  any  issue  of 
debentures  shall  be  forwarded  to  every  holder  of  any  such 
debentures  at  his  request,  on  payment  in  the  case  of  a  printed 
trust  deed  of  the  sum  of  twenty-five  cents,  or  such  less  sum  as 
may  be  prescribed  by  by-law  of  the  company,  or,  where  the 
trust  deed  has  not  been  printed,  on  payment  of  ten  cents  for 
every  hundred  words  required  to  be  copied. 

(3)  If  inspection  is  refused,  or  a  copy  is  refused  or  not 
forwarded,  the  company  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  twenty  dollars,  and  to  a  further  fine  not 
exceeding  ten  dollars  for  every  day  during  which  the  refusal  or 
neglect  to  forward  a  copy  continues,  and  every  director,  man- 
ager, secretary,  or  other  officer  of  the  company  who  knowingly 
authorizes  or  permits  the  refusal  shall  incur  the  like  penalty. 
Imp.  Act,  1908,  s.  102. 

Payments  of  69k.  (1)  Where,  in  the  case  of  a  company,  either  a  receiver 
^it  of"  ^^^\a  ^^  appointed  on  behalf  of  the  holders  of  any  debentures  of  the 
subject  to  company  secured  by  a  floating  charge,  or  possession  is  taken  by 
floating  or  on  behalf  of  those  debenture  holders  of  any  property  com- 
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priiird  in  or  subject  to  the  charge,  then,  if  the  oompftny  if  not  8e:t.  68k. 
lit  the  time  in  course  of  being  wound  up,  the  delHii  which  in        ^ 
\»  ii!iliiiif-up  are  under  the  provinionii  of  the  Winding-up  -if' '|irr..rio  tw 
to  preferential  paynienta  to  be  paid  in  priority  to  all<*iaiti>»  iin<ior 
ui'btji,  «ha)I  be  paid  forthwith  out  of  any  aaeeta  coming  ^'^  *^'"^*- 
i*  hand»  of  the  receiTer  or  other  pennon  taking  poteeiiion  at  ^•^'  *-  ^^ 
afurecaid  in  priority  to  any  claim  for  principal  or  interest  in 
rttfpect  of  the  debentures. 

(8)  The  period  of  time  mentioned  in  the  said  provisionii 
of  the  Winding-up  Act  shall  be  ro(>koned  from  the  date  of  the 
appointment  of  the  receiver  or  of  po««ession  being  taken  as 
aforesaid,  as  the  case  may  be. 

(3)  Any  payments  made  under  this  section  shall  be  re- 
couped as  far  as  may  be  out  of  the  assets  of  the  company  avail- 
able for  payment  of  general  creditors.    Imp.  Act,  1008,  *.  107. 

88l.  The  provisions  of  this  Act  respecting  the  reg-tstration  Coiwtructlon 
of  mortgages,  cliargcs  or  other  securities  shall  be  in  addition  to  »' P'**'Wo«» 
and  not  in  subHitution  for  the  provisions  of  any  statute  of  any  rej^iatration. 
province  of  Canada  or  of  anv  foreign  country  in  res|)ect  thereto. 
78  Q6<K.V.,  1917,  c.  25,  8.9. 

BBm.  a  duly  certified  copy  of  any  deed,  mortgage,  hypo-  Quebec 
thee  or  other  authentic  instrument  execute<l  in  the  province  of  "otarial 
Quebec  and  preserved  in  the  records  of  a  notary  public  of  the  j^^*° 
province  of  Quebec,  or  in  the  oflice  of  a  prothonotary  of  the  <>ririnals. 
SujM'rior  Court  in  any  district  of  the  said  province,  shall  be .  j^,,^,.,,^,. . 
loemed  to  be  an  original  deed,  mortgage  or  instrument  for  the  t<>  inrimie 
purposes  of  this  Act,  and  the  term  'mortgage'  shall  include *''>i*****»<*^' 
•hypotljec.*     1918,  8-9  Geo.  V.,  c.  14,  s.  1;  deemed  to  have 
come  into  force  September  80th,  1917. 

1.  Borrowing  powers. 

(a)  Implied  and  express. 

(b)  The  powers  conferred  by  the  Act. 

2.  Procedure  for  exercising  borrowing  powers. 

3.  Interference  with  powers  of  directors  to  borrow. 

4.  What  security  may  be  given. 

6.  Necessity  for  by  law— Irregularities. 

6.  Giving  security  for  existing  debts. 

7.  Ultra  vires  borrowing  -relief . 

8.  Bonds  and  debentures. 

(a)  Description  of  the  term. 

(b)  Issuance. 

(c)  Bearer  and  registered  bonds. 

(d)  Transfer  of  bonds 

(e)  Contract  to  purchase  bonds. 
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Sects.  (f )  Debenture  stock. 

69-69M.  (g)  Mortgage  bonds. 

Specific  charge. 
Floating  charge. 
9.  Trust  Deeds. 

(1)  Position  of,  powers  and  duties  of  the  trustee. 

(2)  Interest. 

(3)  Redemption. 

(4)  Enforcing  the  security  on  default. 

(5)  Who  may  exercise  remedies  on  default. 

(6)  Receivers. 

(7)  Modification  of  rights  of  bondholders. 

Borrowing  There  are  various  ways  in  which  a  company's  power 

^°^  '  to  borrow  may  be  exercised,  e.g.,  by  unsecured  loan,  or 
overdrawing  its  bank  account  which  is  a  form  of  bor- 
rowing: Cunliffe  Brooks  &  Co.  v.  Blackburn  Building 
Society  (1885)  9  App.  Cas.  865,  868;  or  by  means  of 
bills  of  exchange  or  promissory  notes,  the  right  to 
borrow  on  which  is  not  restricted  by  s.  69.  See  as  to 
bills  of  exchange  and  promissory  notes  to  section  32  of 
the  Act.  In  this  connection  it  should  be  observed  that 
the  right  to  issue  bearer  notes  or  promissory  notes  in- 
tended to  be  circulated  as  money  is  expressly  forbidden 
by  section  5  (2).  The  more  important  forms  of  bor- 
rowing, however,  are  by  means  of  mortgage  of  the  real 
or  personal  property  of  the  company,  or  by  the  issue  of 
bonds,  debentures  or  debenture  stock,  all  of  which  are 
considered  in  this  note. 

As  borrowing  involves  the  obligation  to  repay  at 
•  some  time  a  power  to  borrow  does  not  authorize  the 
issuing  of  perpetual  or  irredeemable  debentures :  In  re 
Southern  Brazilian  Rio  Grande  del  Sul  Ry.  Co.  (1905) 
2  Ch.  78,  82 ;  but  the  issuing  of  such  debentures  is  now 
expressly  sanctioned  by  sub-section  3  of  section  69.  The 
giving  of  a  mortgage  to  secure  existing  debts  is  not 
borrowing:  Barthels  v.  Winnipeg  Cigar  Co.  (1909)  2 
Alta.  L.  R.  21.  It  has  been  held  that. the  power  con- 
ferred by  the  section  to  hypothecate,  mortgage  or 
pledge  its  real  and  personal  property,  so  far  as  it  con- 
flicts with  the  law  of  the  Province  of  Quebec  is  ultra 
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tHres:  He  Domiuion  Marbl*'  Co.  in  Liquidation  (1917)      Seote. 
:jr»  I).  I^  R.  (u\.    See  now  Statutes  of  QuoIk«c,  1914,  4    69^n. 
(k»o.  V.  c.  51  and  Lord  v.  Canadian  Last  Block  Co. 
(1017)  51  Quo.  S.  C.  499. 

1.  Borrowing  powers. 

(a)  Implied  and  express. 

Kvery  trading  company  lias  an  implied  power  to 
borrow  money  for  the  purposes  of  its  undertaking: 
General  Auction  Estate  Co,  v.  Smith  (1891)  3  Ch.  432. 
A  trading  com|)any  is  **one  which  has  been  incorpor- 
at€»d  to  carry  on  any  lawful  trade  or  business  for  the 
purpose  of  gain  or  profit":  Sinclair  v.  Brougham 
(1914)  A.  C.  398;  Bridgewater  Cheese  Mfg.  Co.  v. 
Murphy  (1896)  23  A.  B.  66,  at  p.  69,  affirmed  (1896)  26 
S.  C.  R.  443. 

An  implied  power  to  borrow,  where  it  exists,  is 
limited  in  extent  to  what  is  reasonably  necessary  to 
enable  the  company  to  carry  on  its  undertaking.  See 
llughvs  V.  Northern  Electric  (1915)  50  S!  C.  B.  626,  at 
p.  654.  Thus,  a  rent  guarantee  company  was  held  to 
have  no  implied  power  to  ))orrow  money  for  the  pur- 
pose of  making  loans :  Wahnsley  v.  Rent  (iuarantee  Co. 
(1881)  29  Or.  484.  A  building  society  in  Ontario  if 
authorized  by  its  rules  to  do  so  may  borrow  money  for 
the  purposes  of  the  company  and  may  charge  or  pledge 
its  assets  for  the  payment  of  the  money  borrowed: 
Re  Farmers'  Loan  Co.  (1899)  30  O.  R.  337,  but  a 
building  society  may  not  carry  on  a  banking  business 
and  bt^rrow  money  from  its  members  on  deposit:  Sin- 
clair V.  Brougham,  supra. 

In  regard  to  a  non-trading  company,  it  is  settled  Tnid>«v 
law  in  England  that  there  is  no  power  to  borrow  unless 
it  is  conferred  expressly  or  by  implication.  The  powers 
of  a  cor|M)ration  established  for  certain  specific  pur- 
lioses  must  depend  on  what  those  purposes  are,  and 
except  so  far  as  it  has  express  power  given  to  it,  it 
will  have  such  powers  only  as  are  necessary  for  the 
purpose  of  enabling  it  in  a  reasonable  and  proper  way 
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Sects.  to  discharge  the  duty  or  fulfil  the  purposes  for  which 
69-69M.  ^^  ^^^g  constituted:  The  Queen  v.  Sir  Charles  Reed 
(1880)  5  Q.  B.  D.  483.  But  corporations  lacking  ex- 
press power  and  not.  engaged  in  a  business  where  it 
would  be  implied,  can,  in  all  cases  of  need,  if  in  the 
given  course  of  their  business,  borrow  if  not  positively 
forbidden.  This  is  on  the  assumption  that  the  business 
which  requires  aid  is  the  legitimate  business  of  the 
company:  Walmsley  v.  Rent  Guarantee  Co.  (1881)  29 
Gr.  484. 
Semi-public  With  regard  to  semi-public  corporations  such  as 
corporations,  pg^ij-y^ay  Companies,  and  water  works  companies,  it  has 
been  laid  down  as  a  general  rule  in  England  that  they 
can  borrow  only  if  they  have  express  authority  in  their 
charter.  Thus  implied  power  'to  borrow  has  been  de- 
nied to  a  mining  company:  Loivndes  v.  Garnett  (1864) 
33  L.  J.  Ch.  418;  an  iirsurance  society:  Re  Nortvich 
Equitable  Fire  Insurance  Society  (1886)  34  W.  B.  206; 
a  railway  company:  Re  Cork,  etc.,  Railicay  Go.  (1869) 
L.  R.  4  Ch.  748 ;  a  navigation  company :  Baroness  Wen- 
lock  V.  River*  Dee  Co.  (1885)  10  App.  Cas.  354.  But 
see  judgment  of  Strong,  C.J.,  in  Bickford  v.  Grand 
Junction  R.  Co.  (1877)  1  S.  C.R.  730,  737. 

The  implied  common  law  power  to  borrow  is  ex- 
cluded by  an  express  power  on  the  principle  expressum 
facit  cessare  taciturn:  Re  General  Provident  Co.  (1869) 
38  L.  J.  Ch.  320. 
Limited  When  a  society  or  company  has  upon  the  face  of  its 

powers.  constitution,  that  is,  either  by  the  statute  or  the  statu- 
tory rules  under  which  it  is  constituted,  only  a  limited 
authority  to  borrow,  the  person  dealing  with  such 
society  or  company  must  inquire  or  run  the  risk: 
Chapleo  v.  Brunswick  Building  Society  (1881)  6  Q.  B. 
D.  715 ;  and  where  a  company  is  incorporated  under  a 
public  Act  the  provisions  of  which  forbid  borrowing  or 
buying  on  credit,  no  implied  authority  can  arise.  And 
where  directors  of  such  a  company  have  purchased 
goods  on  credit,  they  cannot  be  held  liable  or  made  to 
account  for  them  on  any  principle:  Struthers  v.  Mac- 
kenzie (1897)  28  0.  R.  381.  See  also  Richardson  v. 
Willia7nson  (1871)  L.  R.  6  Q.  B.  276;  and  Cherry  v. 
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Colonial  liauk  of  Australasia  (1869)  L.  R.  3  P.  0.  24,  Sects. 
HH  i*x|»IaiiK«<i  in  Bvattie  v.  Lord  Ebury  (1872)  L.  R.  7  69^9m. 
Ch.  777,  at  pp.  71)5-6;  Wnks  v.  Propcrt  (1873)  L.  R.  H 
C.  P.  427;  West  London  Commercial  Hank  v.  Kitson 
(1883)  12  Q.  B.  D.  157,  13  Q.  B.  D.  360;  Firhanks*  Exe- 
cutors V.  riumphrcifs  (1886)  18  Q.  B.  D.  54;  Elkington 
dt  Co.  V.  Uurter  [i892J  2  Ch.  452;  Hashdall  v.  Ford 
(1866)  L.  R.  2  Eq.  750;  Beattt^  v.  Lorrf  Ehury  (1874) 
L.  R.  7  H.  L.  102. 

(b)  The  powers  conferred  by  the  Act. 

Section  69  enables  the  directors  if  authorized  by 
by-law  properly  sanctioned  by  the  shareholders  to  bor- 
row money  on  the  credit  of  the  company.  No  limitation 
as  to  the  amount  or  tlie  purpose  of  the  borrowing  is  im- 
posed by  the  Act  itself.  A  limitation  mi^ht  be  imposed 
by  the  letters  patent,  in  which  case  if  the  limit  is  ex- 
ceeded qufcre  whether  such  borrowing  would  be  ultra 
vires:  Bonanza  Creek  Gold  Mining  Co.  v.  The  King 
(1916)  1  A.  C.  566. 

A  lender  is  not  bound  to  enquire  into  the  purposes 
for  which  the  money  borrowed  is  intended  to  be  ap- 
plied: Young  v.  Davi<l  Payne  (1904)  2  Ch.  608.  He 
sitould,  therefore,  refrain  from  making  such  enquiry, 
for  if  he  learns  that  Uie  object  of  the  loan  is  unautho- 
rized and  then  advances  his  money  he  can  not  recover 
it :  Davis's  Case  (1871)  12  Eq.  561.  The  reciting  in  a 
mortgage  of  a  consideration  which  is  illegal,  but  wliicli 
is  not  the  real  consideration,  the  latter  being  the  dis- 
charge of  the  company's  existing  indebtedness  and 
securing  financial  aid  for  the  future,  will  not  make  the 
mortgage  invalid:  Hughes  v.  Northern  Electric  (1915) 
50  S.  C.  R.  626.  If  a  director  of  a  company  making  the 
loan  is  also  a  director  of  the  company  which  borrows 
the  money  his  knowledge  obtained  in  the  one  capacity 
will  not  bo  imputed  to  the  lending  company  for  he  owes 
it  no  duty  to  disclose  the  information :  Young  v.  David 
Payne  <B  Co.,  supra, 

A  person  proposing  to  lend  money  to  a  company 
incorporated  under  the  Act  should  satisfy  himself  on 
the  following  points : — 
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Sects.  (1)  Whether  there  is  any  limit  to  the  company's 

69-69M.    borrowing  powers  imposed  by  the  letters  patent  or 


Precautions,  supplementary  letters  patent.  If  the  original  docu- 
ments are  not  available  for  inspection,  certified  copies 
should  be  obtained  from  the  department  of  the  Secre- 
tary of  State. 

(2)  Whether  a  by-law  authorizing  the  directors  to 
borrow  has  been  passed  and  confirmed  by  the  share- 
holders. A  copy  of  the  by-law  certified  by  the  president 
and  secretary  under  the  seal  of  the  company  as  being 
correct  and  as  having  been  duly  passed  by  the  direc- 
tors and  ratified  by  the  shareholders  should  be  ob- 
tained. The  question  of  the  necessity  for  the  existence 
of  such  a  by-law  for  the  validity  of  securities  taken  by 
the  lender  is  considered  below,  but  as  a  matter  of  sound 
practice  the  lender  should  satisfy  himself  as  above. 

(3)  Whether  the  officers  who  negotiate  the  loan 
and  who  sign  the  notes,  bills,  mortgage  or  whatever 
security  is  taken  have  been  duly  empowered  by  resolu- 
tion of  the  directors  to  sign  the  company's  name.  It  is 
desirable  that  the  borrowing  by-law  should  authorize 
the  giving  of  this  authority  to  the  officers  by  resolution 
of  the  directors,  and  a  copy  of  the  resolution  should  be 
obtained  certified  under  the  hands  of  the  president  and 
secretary  with  the  company's  seal  affixed  as  having 
been  duly  passed  at  a  meeting  of  the  directors  regular- 
ly convened  at  which  a  quorum  of  the  directors  was 
present. 

2.  Procedure  for  exercising  borrowing  powers. 

The  common  practice  is  for  the  directors  in  the 
organization  stage  of  the  company  to  pass  a  by-law 
authorizing  generally  the  borrowing  of  money  by  the 
directors  from  time  to  time  in  such  amounts  and  in 
such  manner  as  they  shall  in  their  discretion  think  fit. 
Owing  to  the  doubt  raised  by  Johnston  v.  Wade  (1908) 
17  0.  L.  E.  372,  it  is  inadvisable  that  the  by-law  be 
passed  by  the  provisional  directors. 

The  by-law  should  be  ratified  by  the  vote  of  not  less 
than  two-thirds  in  value  of  the  shareholders  repre- 
sented at  a  general  meeting  called  for  considering  the 
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hy-la\v.  A  majority  of  two-tliirds  of  the  whole  body  Beets, 
of  shareholders  is  not  required;  see  Pacific  Coast  Coal  68-fflM. 
Mines  v.  Arhuthnoi  (1916)  31  D.  L.  B.  378,  at  p.  379.  procedaw. 
The  notice  of  meeting  should  specify  the  nature  of  the 
by-law  to  be  considered  thereat.  **  Two-thirds  in  value 
of  the  shareholders"  means  that  the  votes  are  to  be 
computed  according:  to  the  face  value  of  the  shares  and 
not  according  to  the  amount  paid :  Purdom  v.  Ontario 
Loan  (1892)  22  0.  R.  597.  The  authorization  to  bor- 
row should  be  general  as  it  is  obviously  impracticable 
for  each  specific  borrowing  to  be  separately  authorized 
by  the  shareholders;  such  a  by-law  is  sufficient  autho- 
rization for  the  hypothecation  of  the  company's  securi- 
ties to  secure  the  present  and  future  indebtedness  of 
the  company:  Standard  Bank  v.  Stephens  (1908)  16 
0.  L.  B.  115*. 

It  is  desirable  that  the  signing  authority  of  the 
officers  pursuant  to  tlie  borrowing  by-law  should  be 
conferred  by  resolution  of  the  directors.  The  reason 
is  that  the  officers  who  sign  on  behalf  of  the  company 
may  be  changed  or  be  absent  when  signatures  are 
required,  and  in  such  event  a  new  resolution  can  Imj 
readily  passed  by  the  directors. 

3.  Interference  with  powers  of  directors  to  borrow. 

When  borrowing  powers  have  been  vested  in  the 
directors  by  a  by-law  regularly  passed,  the  exercise  of 
those  powers  can  not  subsequently  be  controlled  by  a 
mere  resolution  of  the  shareholders:  Cann  v.  Ealntis 
(1890-1)  23  N.  S.  B.  475;  Colonist  Printinfj  ami  Puhlish- 
infi  Co.  V.  Dunsmuir  (1902)  32  S.  C.  R.  679,  9  B.  C.  R. 
290.  Nor  will  the  Court  control  the  terms  and  condi- 
tions of  a  loan  on  the  application  of  a  shareholder 
where  they  are  not  clearlv  illegal :  Farrell  v.  Caribou 
Gold  Mini'nfj  Co.  (1897)  30  N.  S.  R.  199. 

4.^What  security  may  be  given. 

The  directors  are  authorized  by  subsection  (d)  of 
section  69  to  '*  hypothecate,  mortgage  or  pledge  tlu'  real 
or  personal  property  of  the  company,  or  hot  IT '  to 
secure  the  bonds,  debentures  or  other  securities  men- 
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Sects.      tioned  in  subsection  (c)  and  any  money  borrowed  for 
69-69M.     the  purposes  of  the  company.      The  words  "for  the 


What  purposes  of  the  company"  are,  doubtless,  mere  sur- 

jecurity^may  piusage,  cf.,  the  remarks  of  Buckley,  J.,  in  Young  v. 
'  ^''''°'       David  Payne  S  Co.  (1904)  2  Ch.  608,  at  p.  612. 

A  mortgage  of  ' '  all  property,  real  and  personal 
that  shall  hereafter  be  acquired  by  the  company"  in- 
cludes book  debts:  Re  Perth  Flax  and  Cordage  Co. 
(1909)  13  0.  W.  R.  1140.  Where  future  choses  in  action 
are  mortgaged  and  the  description  is  sufficient  to  per- 
mit their  identification,  then  the  beneficial  interest 
therein  vests  immediately  on  their  coming  into  exist- 
ence. And  it  was  held  in  the  foregoing  case  that  the 
omission  of  the  mortgagee  to  ^ive  the  debtors  notice 
of,  the  assignment  would  not,  as  against  the  liquidator 
of  the  company,  defeat  the  rights  of  the  mortgagee. 

Uncalled  capital  can  not  be  rnortgaged  under  the 
section,  for  it  is  more  in  the  nature  of  a  power  than  a 
right;  see  Bank  of  South  Australia  v.  Abrahams 
(1875)  L.  R.  6  P.  C.  265;  Colonial  Trusts  Corporation 
(1880)  15  Ch.  D.  465;  Sankey  Brook  Coal  Co.,  No.  2 
(1871)  10  Eq.  381;  Ee  Streatham  Estates  Co.  (1897)  1 
Ch.  15;  Johnson  v.  Russian  Spratt's  Patent  (1898)  2 
Ch.  149. 

But  a  mortgage  of  arrears  of  a  call  already  made 
is  valid  under  a  general  power  to  mortgage,  and  so 
also  a  mortgage  of  the  proceeds  of  a  call  not  yet  made 
but  already  determined  on:  Humber  Iron  Works  Co. 
(1868)  16  W.  R.  474,  667;  Sankey  Brook  Coal  Co. 
(1870)  L.  R.  9  Eq.  721. 

A  debenture  which  changes  the  undertaking  of  the 
'  company,  and  **all  the  property  to  which  it  now  is,  or 
shall  at  any  time  hereafter  become  entitled,  and  all 
estate,  right,  title  and  interest  of  the  company  in,  to 
and  upon  the  said  premises"  does  not  constitute  a 
charge  upon  the  uncalled  capital  of  the  company: 
Johnson  v.  Russian  Spratts  Patent  [1898]  2  Ch.  149T 

The  right  to  be  a  corporation  is  not,  of  course,  sus- 
ceptible of  alienation  by  mortgage  or  otherwise,  but  it 
is  not  easy  to  find  any  conclusive  reasons  why  other 
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|M)werH,  8ucb  as  takiiif?  landH,  oporatiiiK  the  railway,     BmU. 

taking  tolls  and  oxi'rcising  the  other  rights  and  powern    TO^m. 

UKually  confernnl  upon  railway  companies,  should  not  ^yi,., 

be  susceptible  of  transfer,  the  transferee,  of  course,  jj|^"[^*^'»v 

beiuK  subject  to  all  trusts  and  burdens  in  favour  of  the 

public  which  the  ori^nnl  company  was  liable  to:  Hick- 

ford  V.  (intiid  Junction  H.  Co.  (1877)  1  S.  C.  B.  p.  738. 

When  a  harbour  company  had  power  to  mortgage 
its  harlxtur  and  tolls  to  a  limited  amount,  and  a  mort- 
ga^>  made  by  it  was  fori>ciosed  and  the  mortgag(H} 
entered  into  possession,  and  his  lessee  brought  an 
action  for  tolls,  it  was  hehl  that  he  had  no  right  to  act 
as  the  corporation  and  sue  in  his  own  name  for  the  cor- 
porate toUs:  Whiteside  v.  BeUchamber  (1872)  22  C.  P. 
241.  The  gtmeral  rule  is  that  a  franchise  is  personal 
to  the  grantee. 

And  an  execution  creditor  of  a  railway  company 
cannot  exercise  the  powers  conferred  by  the  Act  of  in- 
corporation: Peloe  V.  Wetland  Ry.  Co,  (1862)  9  Gr. 
455. 

In  regard  to  pro|>crty  situate  in  a  foreign  country  fokIcb 
or  out  of  the  jurisdiction  of  the  Courts,  it  is  well  settled  «?••** 
laW  that  the  company  can  make  a  valid  charge  of  such 
property  without  regard  to  the  formalities  imposed  by 
the  tvx  loci.    This  is  on  the  principle  of  Penn  v.  Lord 
Baltimore  (1850)  1  Ves.  Sr.  444. 

Equity  Acts  tn  persofwm  and  where  the  company 
giving  the  charge  is  within  the  jurisdiction,  it  will  be 
enforced :  Mtrcautiie,  etc.,  Co.  v.  Rivvr  Plate  Co.  [18921 
2  Ch.  303 ;  Hicks  v.  Powell  ( 1874)  L.  K.  4  Ch.  741 ;  Ex  p. 
Holthausen,  L.  R.  9  Ch.  722;  Coote  v.  Jecks  (1872)  L. 
K.  13  Eq.  597.  But  where  the  foreign  law  does  not 
recognize  the  charge  as  a  valid  one  the  debenture  hold- 
ers will  not  be  entitled  to  prevent  an  unsecured  creditor 
from  realizing  against  a  foreign  asset:  He  .Matidslaif, 
Sons  ijt:  Field  [19001  1  Ch.  602;  Liverpool  Marine 
Credit  Co.  v.  Hunter  (1867)  L.  B.  4  Eq.  62,  3  Ch.  479; 
Sorton  V.  Florence  Land  and  Public  Works  Co.  (1877) 
7  Ch.  D.  332;  and  this  (h)ctrine  applies  not  only  to  im- 
movable proi)erty  or  to  movable  projierty  having  actual 
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Sects.  locality,  but  to  a  foreign  debt  which  has  a  quasi  locality 
69-69M.  and  must  be  treated  as  being  situate  in  the  foreign 
country:  Re  Maudslay,-Sons  &  Field  [1900]  1  Ch.  602. 
As  to  whether  a  general  charge  of  all  the  property 
of  the  company  includes  the  company's  books,  see 
Engel  v.  South  Metropolitan  Co.  [1892]  1  Ch.  442; 
Clyne  Tin  Plate  Co.  (1882)  47  L.  T.  439. 

5.  Necessity  for  by-law — irregularities. 

How  far  is  it  a  condition  precedent  to  the  right  .of 
the  directors  to  borrow  that  the  by-law  mentioned  in 
the  section  be  passed?  The  question  involves  difficul- 
ties but  some  points  appear  to  be  fairly  clear. 

(1)  The  directors  are  agents  of  the  company. 
The  general  powers  conferred  on  thiem  by  ss.  80 

and  69  are  for  the  purposes  of  borrowing  limited  by 
the  provisions  of  this  section,  and  it  is  a  condition 
precedent  to  the  exercise  by  them  as  agents  of  the  com- 
pany of  the  power  to  borrow  that  the  prescribed 
by-law  be  passed.  Until  the  by-law  has  been  passed 
they  are  not  vested  with  the  power  to  borrow. 

(2)  From  this  it  follows  that  a  shareholder  could, 
until  the  by-law  had  been  passed  and  sanctioned,  enjoin 
them  from  borrowing  because  the  proposed  act '  is 
under  these  circumstances  ultra  vires  in  the  secondary 
sense. 

Supposing  the  lender  has  loaned  and  as  part  of 
the  transaction  has  taken  securities  of  the  company 
for  repayment,  but  the  prescribed  by-law  has  not  been 
passed,  and  the  lender  made  no  inquiries  and  had  no 
notice  of  the  omission,  what  are  his  remedies? 

While  section  69  provides  that  if  the  direc- 
tors have  been  authorized  by  by-law  duly  ratified  by 
the  shareholders  they  shall  have  power  to  borrow,  the 
acts  of  the  directors  in  case  they  purport  to  borrow 
without  such  authorization  are  irregular  only  and  may 
be  ratified  subsequently  by  the  requisite  majority  of 
the  shareholders:  Adams  v.  Bank  of  Montreal  (1899) 
8  B.  C.  R.  314;  affirmed  (1901)  32  S.  C.  R.  719.  The 
section  is  directory  and  not  imperative.  Where  an  act 
is  capable  of  being  validly  done  with  the  approval  of  a 
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majority,  then  the*  majority  alone  can  complain  if  hucIi     Seoti. 
approval  Iuih  not  been  ol>taine<l,  and  the  action  must  Ik?  _5®'^*''__ 
i»rou|i;ht  in  tiie  name  of  tlie  company:  Macdouyall  \'.^rcr»M\\j 
(iardiner  (1876)  1  Ch.  D.  13;  Uurland  v.  Earle  (1902)  f;';^,''^,^;^*- 
A.  C.  83;  Dominion  Cotton  Mills  v.  Amyot  (1912)  A.  C.  t*«. 
.'•U).     A  minority  of  the  shareholders  has  no  locus 
tatidi. 

Where  a  by-law  has  been  passed  and  approved  at  a 
meeting  of  shareholders  which  is  not  a  special  meeting, 
and  a  large  majority  of  the  shareholders  have  voted  in 
lavor  of  the  security  given,  semble,  per  Street,  J.,  in 
Trusts  and  Guarantee  v.  Abbott  Mitchell  (1906)  11  O. 
L.  R.  403,  that  is  a  sufficient  compliance  with  the  Act. 

What  is  the  positi(m  of  the  lender  who  has  made  an 
advance  witliout  iiiforiuing  himself  as  to  the  existence 
of  a  by-law  authorizing  the  borrowing,  where  no  by- 
law in  fact  exists  or  where  it  has  not  been  authorized 
by  the  requisite  majority  of  shareholders  at  a  meeting 
proi)erly  convened  and  where  the  security  taken  is  at- 
tacked by  the  company  itself  or  by  a  liquidator? 

Persons  dealing  with  a  companv  will  be  fixed  with  AppiicaUon 
notice  of  everything  contained  in  the  Act  under  which  Rovai  Brit- 
the  company  is  incorporated  and  they  nlay  be  further  rMr^iialM// 
taken  to  have  knowledge  of  the  contents  of  the  letters 
patent  which  are  accessible  by  search  in  the  proper 
office,  but   furtJier  than  that   they  need  not  go,  per 
Killam,   J.,    in    McEdwards   v.    Ogilvie   Milling   Go. 
(IS87)  4  Man.  R.  1,  at  p.  6;  M out ff ornery  v.  Mitchell 
( 1IM)8)  7  \V.  L.  R.  518,  at  p.  524;  Sheppard  v.  Bonama 
i  1894)  25  O.  R.  305.    See  also  Thompson  v.  Brant  ford 
Electric  (1895)  25  A.  R.  340;  Merchants  Bank  v.  Han- 
cock (1884)  6  0.  R.  2a5;  McDouqall  v.  Lindsatf  Paper 
Mill  Co.  (1883)  10  P.  R.  247,  at  p.  252;  Cann  v.  Interna- 
tional Trust  (1894)  40  N.  S.  R.  65;  McKain  v.  Cana-      ^ 
dian  Birkhvck  (1904)  7  O.  L.  R.  241,  247.     See  also 
Jefferson  v.  Pacific  Coast  Com  pan  i/  .Mines,  Ltd,  (1916) 
31  a  L.  R.  557. 

A  |)er8on  who  bona  fide  takes  a  s(>curity  is  not  bouml 
to  enquire  into  the  regularity  of  the  directors*  proceed- 
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Sects.      ings  leading  up  to  the  giving  of  the  security  and  in  this 
69-69M.     regard  a  shareholder  is  in  no  worse  position  than  a 


Necessity  stranger:  Jackson  v.  Cannon  (1903)  10  B.  C.  R.  73. 
for  jj'^j^—  This  is  only  another  application  of  the  rule  in  Royal 
ties."  British  Bank  v.  Turquand,  and  the  reason  for  it  is  thus 

stated  by  Lord  Macnaghten  in  Montreal  and  St.  Law- 
rence, Sc,  Co.  V.  Robert  (1906)  A.  C.  196,  at  p.  202, 
''But  the  by-laws  .  .  .  are  not  public  property. 
Those  who  deal  with  the  company  have  no  means  of 
acces.s  to  them,  no  right  to  pry  into  the  company's 
archives  or  interrogate  its  oflScials."  In  the  last  men- 
tioned case  the  officials  of  the  company  had  put  forward 
a  copy  of  a  resolution  which  purported  to  have  been 
regularly  passed  and  the  company  was  held  not  en- 
titled subsequently  to  avoid  it  by  showing  that  it  had 
been  passed  by  an  insufficient  quorum. 

While  knowledge  of  an  irregularity  in  the  passing 
of  the  by-law  would  disentitle  a  lender  to  the  protection 
'  of  the  rule  in  Royal  British  Bank  v.  Turquand,  where 
the  lender  and  the  borrower  are  companies  and  one 
, person  is  an  officer  of  both,  his  personal  knowledge  is 
not  necessarily  the  knowledge  of  both  companies: 
Young  v.  David  Payne  (1904)  2  Ch.  608. 

A  lender,  then,  having  taken  a  security  apparently 
duly  executed  by  the  company  is  entitled  to  assume  that 
everything  necessary  to  its  valid  execution  has  been 
regularly  and  properly  done  and  neither  the  company 
nor  its  liquidator,  who  stands  in  no  better  position,  can 
attack  the  security  for  irregularity,  per  Moss,  CiJ.O., 
in  Hammond  v.  Bank  of  Ottawa  (1910)  22  0.  L.  R.  73, 
at  p.  80.  See  also  In  re  Summer  side  Electric  (1908)  5 
E.  L.  R.  129,  where  it  was  sought  to  invalidate  bonds 
because  the  by-law  authorizing  them  had  not  been 
properly  ratified.  In  Duck  v.  Toiver  Galvanizing  Co. 
(1901)  2  K.  B.  314,  where  no  directors  of  the  company 
had  been  appointed  and  no  resolution  passed  a  bona 
fide  holder  for  value  of  debentures  obtained  priority 
over  an  execution  creditor.  See  also  County  of  Glou- 
cester Bank  v.  Rudry  (1895)  1  Ch.  629;  In  re  Bank  of 
Syria,  Owen  &  AshfortWs  Claim  (1901)  1  Ch.  115. 
See  also  Commercial  Rubber  Co.,  Ltd.  v.  St.  Jerome 


BOBBOWINO.  M9 

(1908)  g.  It  17  K.  B.  275,  an  to  the  duty  of  the  oompnny     Sects. 
to  euro  an  irrogulurity  of  Huh  character.  69-69ic. 

All  executiou  creditor  cuii  not  interfere  even  where  Nercaait/ 
no  by-luw  hu8  been  passed  and  neitlier  the  company  f^irfj^^]^ 
nor  the  shareholders  have  complained  of  the  irregn-  *'*■• 
Uirity :  Merchants'  Bank  v.  Hancock  (1884)  6  0.  B.  285. 

Even  where  minority  shareholders  would  be  en- 
titled to  have  a  mortgage  set  aside  on  the  ground  that 
it  constituted  a  fraud  upon  the  minority,  if  bonds 
issued  under  the  mortgage  have  got  into  the  hands  of 
third  parties  neither  the  bonds  nor  the  mortgage  can 
be  set  aside:  Cann  v.  International  Trust  (1894)  40  N. 

5.  U.  65.  In  the  last  mentioned  case  the  objecting 
shareholders  were,  however,  held  entitled  to  some  re- 
lief and  a  reference  was  ordered  to  ascertain  the  value 
of  the  projjerty  misapplied,  and  it  was  further  held 
that  a  receiver  might  be  appointed  and  the  company 
wound  up. 

The  Court  of  Appeal  of  Ontario  differed  in  the  case 
of  Johmton  v.  Wade  (1908)  17  0.  L.  B.  372  as  to 
whether  the  provisional  directors  of  a  company  had 
the  power  to  pass  a  borrowing  by-law,  but  the  by-law 
there  in  question  had  been  confirmed  at  the  meeting  of 
shareholders  at  which  tlie  provisional  directors  had 
been  elected  permanent  directors  and  it  was  held  to  be 
valid. 

Question  may  also  arise  whether  a  company  has  c^npiuiice 
become  entitled  to  exercise  any  borrowing  powers  be-  **^  ■•  ^' 
fore  ten  per  cent,  of  its  authorized  capital  had  been 
subscribiKl  and  paid  for;  see  the  note  to  s.  26.  It  is 
advisablo  in  the  case  of  newly  incorporated  companies 
to  take  a  statutory  declaration  from  some  responsible 
officer  of  the  company  covering  this  point 

6.  Oiving  security  for  existing  debts. 

There  is  a  distinction  l)etween  borrowing  and  giving 
security  for  an  existing  debt  Every  trading  company 
has  an  implied  power  to  do  the  latter:  Barthrls,  She- 
warn  d  Co.  v.  Winnipeg  Cigar  Co.  (1909)  2  Alta.  L.  K. 

D.C.A.— 24 
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Sects.      21,  unless  the  power  be  expressly  restrained  or  prolii- 
69-69M.    bitcd  by  the  governing  Act:  Long  v.  Hancock  (1885) 
12  S.  C.  R.  532. 

When  a  mortgage  was  given  by  a  railway  company 

to  secure  advances  by  a  bank  to  the  contractor,  who 

was  building  the  railway,  it  was  held  by  the  Supreme 

Court  of  Canada : 

Giving  First.     Prima  facie,  any  corporation    has    power 

security    for  ^  i  >         >/  i.  tr 

existing  to  mortgage  its  property,  and  no  enabling  power  is  re- 
debts,  quisite  to  confer  it.  But  if  a  company's  rights  in  this 
respect  are  limited,  it  must  be  by  force  of  some  disa- 
bility in  the  instrument  creating  it,  whether  that  instru- 
ment be  a  statute  or  a  royal  charter.  Further,  that 
such  a  disability  may  be  deduced,  either  by  the  corpora- 
tion being  limited  to  certain  specific  objects,  or  from 
its  property  being  subject  to  charges  or  trusts  in 
favor  of  the  public  with  which  a  mortgage  would  be 
inconsistent. 

Secondly.  That  the  company  having  the  power  of 
doing  the  actual  construction  work  itself,  and  of  secur- 
ing the  cost  by  giving  a  mortgage  upon  any  property 
which,  in  other  respects,  they  were  free  to  give  as 
security,  were  not  disabled  from  mortgaging  their  pro- 
perty as  collateral  security  in  aid  of  the  contractor: 
Bickford  v.  Grand  Junction  R.  Co.  (1877)  1  S.  C.  R. 
730. 

See  also  s.  32  of  the  Dominion  Companies  Act, 
which  has  the  effect  of  rendering  the  company  liable 
for  loans  made  through  its  officer,  its  agent,  or  servant, 
acting  in  general  accordance  with  his  powers  under  the 
by-laws  of  the  company. 

And  see  generally.  Commercial  Bank  of  Canada  v. 
Great  Western  Railway  Co.  (1865)  3  Moore  P.  C.  (N. 
S.)  p.  313;  Waterous  Engine  Co.  v.  Town  of  Palmer- 
ston  (1892)  21  S.  C.  R.  556;  Neelon  v.  Thorold  (1893) 
22  S.  C.  R.  390;  MacArthur  v.  Town  of  Portage  la 
Prairie  (1893)  9  M.  R.  588;  Bernardin  v.  North  Duf- 
ferin  (1891)  19  S.  C.  R.  581 ;  Re  Rochvood  Agricultural 
Society  (1899)  12  Man.  R.  655;  Gait  v.  Erie  R.  Co. 
(1868)  14  Gr.  499;  Lincoln  Paper  Mills  Co.  v.  St. 
Catharines  R.  Co.  (1890)  19  0.  R.  106. 
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Tho  principle  on  which  Kuch  transactions  will  be     8«ots. 
held  valid  is  well  put  in  Stat/g  v.  Mtdivay  (llK)l-2)  50 


W.  H.  4-k),  where  a  company  having  borrowing  powers  ai^iag 
liniiti'd  to  m«>rttfnirt>8  on  itn  undortnkintc  irave  a  mort- ■T'v*'  '" 
guK^*  of  Its  KurpluM  land  in  arranging  for  the  transfer- <i«bt«. 
enci*  of  an  existing  debt.    Swinfen  Kady,  J.,  at  p.  447 
hiiid,  '*If  the  surplus  lands  of  a  company  are  liable  to 
Ik>  taken  by  a  creditor  obtaining  judgment  against  the 
company,  the  company  can  anticipate  that  event  by 
making  them  a  security  for  the  debt    On  that  ground 
I  hold  that  the  transaction  proposed  is  valid.    The  com- 
pany are  making  no  fresh  loan,  but  are  arranging  terms 
with  regard  to  an  antecedent  debt.** 

The  distinction  between  Iwrrowing  and  giving  . 
security  for  existing  debts  may  l)e  of  importance. 
Thus,  for  example,  in  Trusts  and  Guarantee  Co.  v. 
Abbott  Mitchell  Iron  and  Steel  Co.  (1906)  11  O.  L.  R. 
403,  where  the  directors  of  a  company  pledged  certain 
material  and  assigned  book  debts  to  the  company's 
bankers  to  secure  an  overdraft  without  a  two-thirds 
vote  of  the  shareholtiers  as  required  by  s.  49  of  the  On- 
tario Companies  Act  (corresponding  to  s.  09  of  the  Do- 
minion Act)  the  transaction  was  sustained  as  being 
uithin  the  general  powers  of  the  directors  under  s.  46 
of  the  Ontario  Act  (corresponding  to  the  preliminary 
clause  of  s.  80  of  the  Dominion  Act).  See  also  Scott  v. 
Colburn  (1858)  26  Beav.  276;  In  re  Patent  File  Co, 
(1871)  L.  R.  6  Ch,  83,  where  a  company  secured  a  past 
debt  by  the  deposit  of  title  deeds. 

The  fact  that  subsection  (d)  of  s.  69  confers  ang.  eg  (d). 
express  authorization,  subject  to  the  restrictions  im- 
posed by  the  section,  to  give  security  for  any  money 
borrowed  for  the  purjjoses  of  the  company,  raises  the 
question  how  any  implied  power  to  give  security  for 
debts  incurred  can  exist  alongside  of  the  express 
power. 

The  distinction  appears  to  be  that  if  the  money  is 
borrowed  on  the  strength  of  the  st»curity  the  section 
applies,  but  not  if  the  debt  has  bona  fide  arisen  witli- 
out  any  reluctance  in  giving  or  of  taking  security. 


bonds. 
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Sects.  The  directors  are  given  power  under  sub-section 

69-69M.  (c)  of  section  69  to  pledge  or  sell  the  bonds  of  the  com- 
piedgeof  pany  ''for  such  sums  and  at  such  prices  as  may  be 
deemed  expedient. "  It  is  not  necessary  that  the  direc- 
tors should  negotiate  the  bonds  for  cash.  The  issue  or 
pledge  of  bonds  to  a  creditor  may  be  treated  as  a  bor- 
rowing under  a  general  borrowing  power,  and  the 
reason  for  this  is  thus  stated  by  Kay,  J.,  in  Hotvard  v. 
Patent  Ivory  Co.  (1888)  38  Ch.  D.  156,  at  p.  170,  *'If 
you  might  not  issue  debentures  to  a  creditor  under  a 
borrowing  power,  it  would  come  to  this  that  you  would 
have  to  issue  debentures  to  the  bankers  or  somebody 
else,  who  would  advance  the  money  and  then  pay  that 
over  to  the  creditor,  or  issue  debentures  to  the  creditor 
himself,  he  lending  you  the  money  first  and  then  you 
paying  it  back  to  him.  Of  course  it  is  obvious  that  such 
a  roundabout  proceeding  as  that  need  not  hi  resorted 
to  and  the  court  looks  to  the  substance  of  the  matter." 

Where  the  Act  of  incorporation  gave  the  directors 
power  to  '*  issue  and  sell  or  pledge  all  or  any  of  the 
.  .  .  bonds  for  the  purpose  of  raising  money  for  the 
prosecution  of  the  .  .  .  undertaking, ' '  it  was  held  that 
using  bonds  in  the  following  manner  was  within  the 
power.  The  company,  a  railway,  made  an  agreement 
with  contractors  for  the  construction  of  part  of  its 
road,  and  deposited  bonds  to  secure  payment,  and  on 
the  railway's  default  the  bonds  were  delivered  to  the 
contractors  at  the  rate  of  fifty  cents  on  the  dollar: 
Winnipeg  and  Hudson's  Bay  Ry.  Co.  v.  Mann  (1890) 
7  Man.  L.  R.  81.  See  also  Re  Inns  of  Court  Hotel  Co. 
(1868)  L.  R.  6  Eq.  82,  at  p.  89;  Landowners  West  of 
England,  &c.,  Ry.  Co.  v.  Ashford  (1880)  16  Ch.  D.  411. 

As  to  the  rights  of  holders  of  bonds  as  collateral 
security  where  the  terms  of  the  issue  itself  do  not 
authorize  the  use  of  the  bonds  by  the  company  as  col- 
lateral security  for  existing  indebtedness,  see  Re  B.  C. 
Portland  Cement  Co.,  Ltd.  (1915)  22  D.  L.  R.  609; 
(1916)  27  D.  L.  R.  726. 

Where  the  only  real  shareholders  of  a  company  had 
paid  a  part  of  their  own  debt  to  the  plaintiff  with  the 
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coiiipauy's  money  and  had  obtained  tbo  issne  to  him     Beott. 
of  slinrcB  of  the  company  by  way  of  security,  it  wa§    6^9m. 
'at  this  was  not  an  assuniption  of  the  debt  by  the 
,    !iy  and  that  the  phiintifT  did  not  become  a  credi- 
tor of  the  company  for  the  balance :  Re  PengeUy-Akiti, 
Ltd.  (li)14)  16D.  L.  R.  79. 

7.  Ultra  vires  borrowing— relief . 

The  Act  contains  no  limitation  as  to  the  amount 
wliieli  a  company  may  borrow.  A  limitation  might  bo 
imposed  by  the  letters  patent.  A  violation  of  such 
restriction  apparently  would  not  be  ultra  vires,  the 
company  bcini^  a  common  law  corporation,  but  would 
give  ground  for  proceedings  by  way  of  acire  facias  for 
the  forfeiture  of  the  charter :  Bonanza  Creek,  dc.  Co. 
V.  The  King  (1916)  1  A.  C.  566.  The  Courts  of  Canada 
have  for  many  years  proceeded  on  the  assumption  that 
companies  incorporated  by  letters  patent  under 
this  and  similar  provincial  acts  possess  only  such 
powers  as  are  in  express  tenns  or  by  necessary  impli- 
cation conferred  on  them  by  their  constating  instru- 
ments (statute  and  charter),  but  this  doctrine  was  to 
a  great  extent  wiped  out  by  the  judgment  in  the  case 
last  cited.  It  must,  however,  be  remembered  that  the 
doctrine  applies  to  companies  incorporated  by  special 
Act  under  Part  II.  Part  II,  contains  no  special  pro- 
visions with  regard  to  borrowing,  so  that  this  is  a  con- 
venient point  for  the  discussion  of  the  doctrine  of  ttltra 
vires  as  applied  to  borrowing,  considered  apart  from 
tlie  Bonanza  Case. 

Where  a  company  borrows  in  excess  of -its  powers 
such  borrowing  ^\ill  be  ultra  vires  and  not  binding  on 
the  company,  notwithstanding  the  assent  of  the  share^ 
holders:  Ashhury  liy'.  v.  Riche  (1875)  L.  E.  7  H.  L. 
653.  A  company  can  not  be  estopped  by  deed  or  other- 
wise from  showing  that  it  had  no  power  to  do  that 
which  it  purports  to  do:  Ex  parte  Watson  (1888)  21 
Q.  B.  D.  301,  but  see  Clarke  v.  Samia  (1877)  47  U.  C. 
R.  39.  Where  a  company  has  borrowed  wHthout  autho- 
rity no  debt,  legal  or  equitable,  is  created  which  the 
lender  can  assert  against  the  company  unless  he  can 
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Sects. 
69-69M. 

Ultra  vires 
borrowing 
— relief. 


Remedy 
against 
directors. 


claim  the  benefit  of  one  or  other  of  the  following 
principles : — 

(1)  Where  money  borrowed  has  been  used  in  pay- 
ing off  an  existing  or  future  enforceable  debt  the  bor- 
rowing is  not  ultra  vires  for  the  transaction  has  not 
added  to  the  liabilities  of  the  company :  Wrexham  Mold 
and  Connah's  Ry.  (1899)  1  Ch.  440;  Wenlock  v.  River 
Dee  (1887)  19  Q.  B.  D.  155;  Bridgeivater  Cheese  Mfg. 
Co.  V.  Murphy  (1896)  23  A.  R.  66,  affirmed  26  S.  C.  E. 
443;  In  re  Harris  Calculating  Machine  Co.  (1914)  1 
Ch.  920;  Royal  Bank  v.  B.  C.  Accident  Co.  (1917)  35 
D.  L.  E.  650.  In  such  a  case  the  lender  can  recover  the 
amount  of  the  loan  from  the  company,  but  he  is  not 
entitled  to  be  subrogated  to  any  securities  or  priorities 
of'  the  creditors  who  are  paid  off  by  the  moneys  ad- 
vanced :  In  re  Wrexham,  supra. 

(2)  If  the  money  borrowed  has  not  been  disposed 
of,  or  has  been  used  in  the  acquisition  of  an  asset  that 
can  be  identified,  the  lender  is  entitled  to  claim  the 
particular  money  or  asset:  Sinclair  v.  Brougham 
(1914)  A.  C.  398. 

Where  a  lender  is  not  able  to  invoke  either  of  the 
above  principles  and  is  precluded  from  claiming 
against  the  company  in  respect  of  an  ultra  vires  loan, 
he  may  still  have  a  personal  remedy  against  the 
directors  of  the  company,  for  the  directors  may  be 
held  liable  for  money  borrowed  in  excess  of  the  powers 
of  the  company  if  they  can  be  considered  as  having 
impliedly  warranted  their  authority  to  bind  the  com- 
pany. 

So  where  advertisements  were  issued  stating  that 
loans  might  be  made  to  the  company  by  bringing  the 
money  to  the  office  of  the  secretary  and  these  adver- 
tisements were  issued  with  the  authority  of  the 
directors,  and  moneys  were  received  after  the  bor- 
rowing powers  of  the  company  had  been  exceeded,  it 
was  held  that  the  directors  were  personally  liable  for 
the  moneys  advanced,  although  there  was  no  fraud  on 
their  part:  Chapleo  v.  Brunswick  Building  Society 
(1880)  5  O.  P.  D.  331;  6  Q.  B.  D.  696. 
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I)iri>ctor8  of  a  railwiiy  c<»iii|>aiiy  advcrtiHiul  that     8«3U. 
tlu'V  wore  prc»|mn'd  to  receive*  proposals  for  loanH  on    B9-89m. 
inort^i^'  delNMitures  of  Uie  company.    The  plaintiff //ir.  rirvT 
applied  to  lend  ^TiCK);  his   application    was   acceptn!,  I^JJjjJ^"* 
and  he  was  informed  that  when  he  was  ready  with  his 
money  a  delK»nture  would  he  issued.     This  was  held 
t(»  amount  to  a  warranty  that  the  directors  had  power 
to  issue  a  valid  debenture.    The  company's  borrowing: 
{lower  was  exhausted  at  that  time  and  the  directors 
were  accordingly   personally  liable  to  the  plaintiff: 
Weeks  v.  Propert  (1873)  L.  B.  8  C.  P.  427. 

But  directors  will  not  bo  liable  unless  the  implied  Remedy 
representation  is  one  of  fact  and  not  of  law,  so  where  3fict©r«. 
a  company  was  prohibited  by  the  statute  incorporat- 
ing it  from  buying  goods  on  credit,  it  was  held  that  the 
plaintiff  was  fixed  with  knowledge  of  the  statutory 
disability  and  could  not  make  the  directors  liable  as 
their  implied  warranty  of  authority  was  one  of  law; 
Struthers  v.  Mackenzie  (1897)  28  O.  R.  381.  Accord- 
ingly  where  the  limitation  on  borrowing  is  contained 
in  the  governing  act  and  could  he  discovered  from  a 
perusal  thereof  the  directors  can  not  be  made  liable. 
^\'^lere,  however,  the  governing  act  does  not  show  that 
the  particular  transaction  is  ultra  vires,  e.tj.,  where  the 
company  has  exceeded  the  amount  which  it  is  entitled 
to  borrow  the  representation  may  be  one  of  fact  and 
Hie  directors  therefore  may  become  liable. 

The  measure  of  damage  is  arrived  at  by  consider-  Measure  of 
ing  the  difference  in  position  of  the  plaintiff  as  a  ''•n****- 
result  of  the  misrepresentation.  Thus  if  valid  deben- 
tures of  the  company  would  be  worthless  the  damages 
would  be  nothing,  but  if  they  would  be  worth  one 
hundred  cents  on  the  dollar  the  value  of  the  genuine 
debentures  is  the  measure  of  the  loss:  Firbanks  v. 
Humphreys  (1886)  18  Q.  B.  D.  54;  sec  also  Richard- 
80M  V.  Williamson  (1870)  L.  B.  6  Q.  B.  276. 

The  fact  that  the  di reactors  themselves  were 
deceived  and  did  not  know  that  they  had  no  power  is 
immaterial:  Firbanks  v.  Humphreys,  supra,  at  p.  62. 

A  company  may  sometimes  vaKully  contract  a  debt  r-frr«  rtVw 
although  securities  may  be  given  for  the  debt  which  ••«*""'^**- 


376 


DOMINION  COMPANIES  ACT. 


Sects. 
69-69M. 

Ultra  vires 
borrowing 
— relief. 


are  ultra  vires  of  the  company  on  account  of  special 
provisions  with  reference  to  them.  So,  when  a  com- 
pany was  prohibited  from  giving  bills  of  exchange,  but 
had  power  to  mortgage  and  gave  bills  of  exchange  to 
secure  an  existing  debt  accompanied  by  a  mortgage  and 
made  conditional  on  the  payment  of  the  bills,  it  was 
held  that  the  mortgage  was  given  to  secure  the  debt 
and  not  the  payment  of  the  bills,  and  was  therefore 
not  invalid  on  that  account:  Scott  v.  Golhurn  (1856)  26 
Beav.-276.  And  where  a  company  issued  bonds  secured 
by  a  mortgage  which  it  had  no  power  to  make,  it  was 
held  that  the  bonds  were  not  vitiated  by  the  ultra 
vires  mortgage.  And  in  the  case  of  a  municipal  cor- 
poration prohibited  from  selling,  mortgaging  or 
alienating  any  of  its  lands,  it  was  held  that  while 
a  mortgage  given  was  a  nullity  so  far  as  the  transfer 
of  4)roperty  under  it  was  concerned,  still  the  covenant 
was  good  and  valid  and  binding  on  tJie  corporation: 
Payne  v.  Mayor  of  Brecon  (1858)  3  H.  &  N.  572.  Where 
a  company  has  power  to  borrow,  but  the  directors 
have  only  a  limited  power  and  exceed  it,  the  borrowing 
is  irregular  and  the  securities  inoperative  unless  the 
creditor  can  avail  himself  of  the  rule  in  Royal  British 
Bank  v.  Turquand,  supra.  See  Irvine  v.  Union  Bank 
of  Australia  (1877)  2  App.  Cas.  366,  and  Howard  v. 
Patent  Ivory  Co.  (1888)  38  Ch.  D.  at  p.  170. 


8.  Bonds  and  debentures. 

(a)  Description  of  the  term. 

The  terms  "  bonds  "  and  ''  debentures  "  are  used 
without  any  distinction  of  meaning  in  this  country: 
Johnston  v.  Wade  (1908)  17  0.  L.  R.  372. 
Debentures.  *^  Debenture  "  is  not  a  strictly  technical  term,  but 
is  applied  to  a  security  for  money,  called  on  the  face 
.  of  it  a  debenture,  and  providing  for  the  payment  of  a 
certain  specified  sum  to  the  owner  or  bearer  with 
interest  in  the  meantime.  It  may  be  applied  to  any 
instrument  shewing  that  the  party  making  it  owes 
money  and  is  bound  to  pay  it:  Bank  of  Toronto  v. 
Cohourg,  etc.,  Ry.  Co.  (1884)  7  0.  R.  p.  7. 
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A  ilebi>nturo  nmy  bo  a  more  promim*  to  pay  or  a     Saeti. 
prouiiHe  to  pay  socured  by  niort^af^  or  oharf^c  oither    9MBu. 
in  the  clt»l>onliin»  itsolf  or  in  a  covering  tniHt  dood,  or  Bood«~ 
l>y  a  ooinhination  of  ImHIi.  Sfo  tho  observations  of  Lind-  Jji,toi««. 
ley,  J.,  in  lirHish  huiia  Steam  Nariffation  Co.  v.  Com- 
ioners  of  lulatul  Itrvrnuv  (1881)  7  Q.  B.  D.  165  at 

1 72,  as  to  whut  various  clasHes  of  instruments  are 
I'lititled  to  bo  dosoril)ed  as  debentures.  A  debenture 
nec<l  not  b<»  under  seal:  He  Fire  Proof  Doors  (191G)  2 
C]\.  142:  Biggersiaff  v.  Rouatt's  Wharf  (1890)  2  Ch. 

DelK'ntures  usually  provide  for  payment  at  a  fixed 
date,  but  they  may  be  payable  on  a  certain  continjrency, 
such  as  winding-up,  wlierein  they  differ  from  a  prom- 
issory note  or  bill  of  exchange,  which  must  be  payable 
at  a  fixed  or  determinable  future  time,  that  is  at  a  fixed 
time,  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event  which  is  certain  to  happen.  See  Bills 
of  ExchaniB^^  Act,  E.  S.  C.  (1906)  c.  119,  s.  24. 

Section  69  enables  a  company  incorporated  under  irr«de«iii- 
the  act  to  issue  irredeemable  debentures.  In  the  '****• 
absence  of  such  a  provision  there  is  no  such  right,  for 
the  issuing  of  such  stHJurities  is  not  a  borrowing  at  all 
but  the  sale  of  a  perpetual  annuity,  In  re  Southern 
BrazUian  Bio  Grande  del  Sul  Btf'Co.  (1905)  2  Ch. 
78. 

Debentures  may  bo  payable  to  bearer  or  registered 
holder,  or  to  bearer  with  power  to  register  them  and 
make  them  transferable  thereafter  (until  withdrawn 
from  the  register)  only  on  tlie  books  of  the  company. 
They  may  also  be  made  payable  to  the  registered 
holder,  but  with  coupons  payable  to  bearer. 

As  to  the  nature  of  a  coupon  see  Mackemie  v.  Coapoi. 
)fontreal  and  Ottawa  (1877)  27  U.  C.  0.  P.  224.  A 
detached  coupon  is  subject  to  the  covenant  contained 
in  the  bond:  Ijevis  County  Ry.  v.  Fontaine  (1904)  Q. 
R.  13  K.  B.  523,  where  it  was  held  that  as  the  l)ond- 
holdors  were  precluded  by  the  trust  deed  from  suing 
in  their  own  name  for  interest  on  the  Ixinds  and,  as 
the  coupons  pnrjwried  to  be  payable  at  the  office  of 
a  named  trust  company,  the  holder  of  Uie  ciHipons 
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Sects.      could  have  known  of  the  existence  of  the  trust  deed 
^^•69m.    and  was  bound  to  assume  that  it  contained  the  usual 
conditions. 
Bonds.  Debentures  are  usually  payable  at  a  fixed  place  and 

must  be  presented  there  before  payment  can  be 
enforced:  McDonald  v.  Great  Western  Ry.  Co.  21  U. 
C.  R.,  223;  Osborne  v.  Preston  &  Berlin  Ry,  Co.  9, 
U.  C.  C.  P.,  241;  see  also  Becker  v.  Corporation  of 
Amhersthurg,  23  U.  C.  C.  P.,  602. 

And  in  an  action  for  damages  by  way  of  interest 
from  the  date  the  bonds  or  debentures  are  due  until 
they  are  actually  paid,  the  company  may  set  up  by 
way  of  defence  that  the  bonds  or  debentures  were  not 
presented  at  the  particular  place,  e.g.,  a  bank,  even  if 
there  were  no  funds  in  the  bank  at  the  time  to  meet  the 
particular  indebtedness:  Montreal  City  Bank  v.  Cor- 
poration of  Perth,  32  U.  C.  C.  P.  18.  But,  otherwise,  if 
the  company  were  sued  by  way  of  debt  on  the  bonds 
or  debentures :  Fallowes  v.  Ottawa  Gas.  Co.,  19  U.  C. 
C.  P.,  174;  Re  Thompson  &  Victoria  Ry.  Co.,  9  P.  R. 
119. 


By 

indlTiduals. 


(b)  Issuance. 

Debentures  are  not  issued  until  they  are  delivered : 
Mowatt  V.  Castle  Steel  Co.  (1886)  34  Ch.  D.  58.  The 
deposit  of  an  unregistered  debenture  sealed  in  blank 
without  name  or  date  is  an  issue  thereof :  Perth  Elec- 
tric Tramways  (1906)  2  Ch.  216. 

''  Issue  "  in  a  less  proper  sense  may  signify  the 
preparation,  signing  and  sealing  of  the  documents  and 
the  placing  them  absolutely  out  of  the  possession  and 
control  of  the  company,  per  Killam,  J.,  West  Cumber- 
land Iron  Co.  V.  Winnipeg  &  Hudson's  Bay  Ry.  Co. 
(1890)  6  Man.  R.  396. 

See  also  Winnipeg  and  Hudson's  Bay  Ry.  Co.  v. 
Mann  (1890)  7  Man.  R.  at  pp.  93  and  94. 

There  is  nothing  to  prevent  debentures  being  issued 
by  individuals,  nor  is  it  necessary  that  they  should  be 
under  seal :  British  India  dc.  Co.  v.  Commissioners  of 
Inland  Revenue  (1881)  7  Q.  B.  D.  165;  but  in  the  latter 
case  they  should  be  expressed  to  be  made  for  valuable 
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consideration  received.    A  conifmny  may  ^ive  a  dol)en-     Beets, 
•iient  of  an  oxiHtinfj:  or  pjiHt  d«*ht :  Howard  v.    68-69m. 
i  ...   ...  I.    ,y  Co,  (1888)  Ch.  I).  170.  Where  a  portion 

of  a  series  of  debentures  has  Ixhmi  iHHued  and  a  deben- 
ture holders*  action  has  been  brought  the  intrrest  un 
the  debentures  issued  having  gone  into  arrear,  the 
company  can  still  issue  more  debentures  of  the  same 
series  before  a  receiver  has  been  api>ointed.  Re  Uub- 
hard  (1898)  68  L.  J.  Ch.  54. 

Debentures  may  be  lawfully  issued  at  a  discount: 
Am(/Io  Danubian  Steam  Co.  (1875)  L.  B.  20  Eq.  339; 
but  it  is  illegal  to  issue  debentures  at  a  discount  with 
a  right  of  exchange  for  paid-up  shares  at  par:  Mostly 
v.  Koffyfontein  (1904)  2  Ch.  108. 

In  modern  flotations  the  practice  has  frequently  power  to 
arisen  of  giving    to  subscribers    for    debentures  or  **,7-ommoS"* 
preference  stock,  certain  shares  of  common  stock  as  "''Jf*' J?  ■ 
a  bonus.     This  practice  is  liable  to  give  rise  to  subse- for  bonds  or 
quent  difficulties  on  the  part  of  the  holders  of  this  com-  Jt^T" 
luon   stock   unless   the   requisite  steps  are  carefully 
taken. 

If  the  subscriber  is  an  original  subscribc>r  for 
the  bonds,  debentures  or  preference  stock  and  at  the 
same  time  subscribes  for  the  common  stock  and  such 
common  stock  has  at  the  time  of  his  subscription  not 
been  issued,  but  is  standing  as  unissued  stock  in  the 
books  of  the  company,  then  the  strong  probability 
would  be  that  in  a  winding-up  i)r(x;eeding,  he,  as  the 
holder  of  common  stock,  would  be  placed  on  the  list 
of  contributories  and  made  liable  to  pay  100  cents  on 
the  dollar  on  the  common  stock  which  he  had  got  as 
abonus:  /fi  re  HaHway  Time  Tables  (1894)  62  L.  J.  Ch. 
935. 

In  order  to  avoid  this  difficulty  it  is  necessary  that 
the  common  stock  should  first  be  allotted  and  issued 
fully  paid-up  to  one  of  the  promoters  and  nlioiild 
actually  be  paid  for  by  him  at  100  cents  on  the  dollar 
either  in  eaah  or  by  the  transfer  of  profM^rty.  If  paid 
for  in  cash  there  is  no  power  on  the  part  of  the  com- 
pany to  sell  it  for  less  than  100  cents  on  the  dollar. 


in  issuance. 
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Sects.      If  paid  for  in  property  the  transaction  cannot  be  ques- 
69-69M.    tioned  unless  grounds  are  shewn  which  warrant  its 

Bonds.  being  set  aside  for  fraud.     Then,  when  the  promoter 

has  thus  acquired  the  common  stock  fully  paid,  he 
may  deal  with  it  as  he  sees  fit  and  present  any  portion 
of  it  as  a  bonus  to  the  subscribers  for  bonds,  deben- 
tures or  preference  stock. 

See  also  Dorchester  v.  King  (1915)  24  D.  L.  E.  373. 

Irregularity  Bouds  must  be  issuod  in  accordance  with  the  provis- 
ions,  of  the  by-laws,  and  subject  also  to  the  provisions, 
if  any,  of  the  charter  of  the  company.  If  they  are 
irregularly  issued  the  same  considerations  apply  as 
have  been  discussed  above  with  regard  to  the  exercise 
of  the  company's  borrowing  powers,  see  p.  366.  A 
bona  fide  holder  for  value  without  notice  of  the  irreg- 
ularity is- protected :  Duck  v.  Tower  Galvanizing  Co. 
(1901)  2  K.  B.  314;  Re  Fire  Proof  Doors  Ltd.  (1916) 
2  Ch.  142 ;  85  L.  J.  Ch.  444 ;  but  if  he  has  notice  he  will 
not  be  protected,  Davis's  Case  (1870)  12  Eq.  576.  In 
the  absence  of  holding  out  a  company  would  not  be 
estopped  by  a  forged  bond:  Ruben  v.  Great  Fingall 
(1906)  A.  C.  439. 

Irregular  and  insufficient  debentures  for  which  a 
lender  has  bona  fide  advanced  money  may  be  evidence 
of  an  agreement  on  the  part  of  the  company  to  issue 
valid  debentures,  so  that  the  holder  may  have  a  good 
equitable  debenture  on  the  principle  laid  down  in 
Strand  Music  Ball  Co.  (1865)  3  De  G.  &  S.  147,  where 
Lord  Justice  Turner  said,  '*  I  apprehend,  however, 
that  where  the  court  is  satisfied  that  it  was  intended 
to  create  a  charge,  and  that  the  parties  who  intended 
to  create  it  had  power  to  do  so,  it  will  give  effect  to 
that  intention,  notwithstanding  any  mistake  which 
may  have  occurred  in  the  attempt  to  effect  it. '  See  also 
Re  Fire  Proof  Doors  (1916)  2  Ch.  142;  85  L.  J.  Ch. 
444,  where  the  debentures  had  been  irregularly  sealed. 

Agreement  An  agreement  for  consideration  to  issue  deben- 

to  issue.  tures  charging  property  constitutes  a  present  charge 
of  such  property  and  the  proposed  debenture  holder  is 
thereby  protected  against  an  execution  creditor  who 
intervenes  before  the  debentures  are  actually  issued: 
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Sitnuitant'oua    Cvlour    Printing    Co.    v.    Fowcraker      Saeto. 

II)  1  K.  B.  771;  but  in  view  of  the  proviHiouH  of  69-69m. 
!!!'  acts  ill  the  various  provinces  relating  to  the  regis- 
t  tat  ion  of  iKhhIk  an<l  of  chattel  uiorlgagen  the  principle 
stated  in  the  above  case  is  of  little  practical  assistance. 
So  also  if  a  winding-up  occurs  before  the  debentures 
are  issued  the  lender  will  be  secured:  Tailby  v.  Official 
Heceivtr  (1888)  13  App.  Cas.  523;  «c  Uampshire  Land 
Co.  (18%)  2  Ch.  743;  Peyge  v.  Neath  District  Tram- 
ways Co.  (1898)  1  Ch.  183;  New  Durham  Salt  Co. 
(1890)  7  T.  L.  R.  13;  Mercantile  ImestmetU  Co.  v. 
River  Plate  Co.  ( 1892)  2  Ch.  303.  But  see  Re  Hansard 
Publishing  Union  (1892)  8  T.  L.  R.  280. 

An  option  to  call  at  any  time  for  a  specific  amount  option  to 
of  the  mortgage  debentures  of  a  given  issue  in  satis- **^  ^^'' 
faction  of  a  debt  is  a  good  equitable  security  while  the 
issue  remains  unexhausted  and  may  be  exercised  after 
judgment  in  a  debenture  holders'  action:    Pegge  v. 
Neath  District  Tramways  Co.  (1898)  1  Ch.  183.  * 

Prospectus. 

Honds  are  frequently  offered  to  the  public  by  pros- 
pi*etus.  For  a  discussion  of  the  law  relating  to  pros- 
pectuses see  the  note  to  s.  43,  which  applies  to  bonils 
as  well  as  shares.  If  there  is  a  dispute  as  to  the 
meaning  of  certain  provisions  in  bonds  the  prospectus 
or  the  application  may  not  be  looked  at  to  ascertain 
it:  Tewkesbury  Gas  Co.  (1911)  2  Ch.  279,  (1912)  1  Ch. 
1.  The  rights,  if  any,  of  the  purchaser  of  such  bonds 
must  Ik»  asserted  by  way  of  a  claim  for  rectification  of 
the  bonds,  per  Parker,  J.,  ibid,  at  p.  283. 

Series  of  bonds. 

Where  bonds  are  secured  by  trust  deed  creating  a 
charge  or  where  the  bonds  themselves  contain  a  charge 
it  is  usual  ia  insert  a  provision  that  all  Ixinds  of  the 
issue  shall  rank  pari  pojisu.  Where  this  is  not  done 
and  bonds  are  issued  one  after  another  in  numerical 
order  each  bond  ranks  in  priority  of  charge  ahead  of 
all  the  others  subsequently  issued:  Gartsidc  v.  SUk- 
stone  (1882)  21  Ch.  D.  762. 
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Sects.  When  a  company  has  issued  a  series  of  debentures, 

69-69M.    limited  to  a  certain  number,  to  rank  pari  passu,  it  can 
gjj^^g  not  subsequently  issue  debentures  to  rank  with  the 

first  series  unless  such  power  has  been  expressly 
reserved:  Re  Hubbard  S  Co.  (1898)  68  L.  J.  Ch.  54. 
This  general  rule  is  subject,  however,  to  the  qualifi- 
cation that  a  company  under  certain  circumstances 
may  create  a  specific  charge  in  priority  to  an  earlier 
floating  charge,  so  that  bonds  of  a  later  issue  secured 
by  specific  charge  may  have  precedence  over  bonds 
of  an  earlier  issue  containing  a  floating  charge  only. 
The  point  is  further  dealt  with  below  under  the  head- 
ing '  *  Floating  Charge. ' ' 

(c)  Bearer  bonds  and  registered  bonds. 

It  was  formerly  a  moot  point  whether  debentures 
payable  to  bearer  were  negotiable  or  whether  they 
were  simply  choses  in  action  and  only  assignable  sub- 
ject to  all  equities  between  the  company  and  the 
original  subscriber:  See  Athenceum,  etc.,  Society  v. 
.  Pooley,  1  Giff.  102;  (1858)  3  DeG.  &  J.  294;  Crouch  v. 
Credit  Fonder  (1873)  L.  E.  8  Q.  B.  374,  in  which  cases  it 
was  held  that  as  the  instruments  were  of  recent  intro- 
duction it  could  have  been  no  part  of  the  law  merchant 
that  they  should  be  negotiable.  See  also  Geddes  v. 
Toronto  St.  Ry.  Co.  (1864)  14  C.  P.  513 ;  Trust  &  Loan 
V.  Hamilton  (1858)  7  C.  P.  98 ;  Gott  v.  Gott  (1862)  9  Gr. 
165.  This  view,  however,  was  stated  by  Cockburn, 
C.  J.,  in  Goodwin  v.  Robarts  (1875)  L.  R.  10  Ex.  337, 
to  have  been  founded  on  the  view  that  the  law  mer- 
chant is  fixed  and  stereotyped  and  incapable  of  being 
expanded  and  enlarged,  whereas  a  great  deal  of  it  is 
neither  more  nor  less  than  the  usages  of  merchants 
which,  on  being  proved  to  the  Courts,  have  been 
adopted  by  them  as  settled  law,  and  see  Young  v.  Mc- 
Nider  (1895)  25  S.  C.  R.  272;  Parish  of  St.  Cesaire  v. 
McFarlane  (1887)  14  S.  C.  R.  738;  Eastern  Townships 
Bank  v.  Municipality  of  Compton  (1871)  7  R.  L.  446; 
Jones  v.  Municipality  of  Albert  (1881)  21  N.  B.  200. 
This  view  was  adopted  in  England  where  a  usage  was 
proved  in  the  mercantile  world  and  on  the  Stock  Ex- 
change, to  treat  debentures  payable  to  bearer  as  nego- 
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tial>l< .  See  Bvchuanalatid  Exploration  Co.  v.  London  Saett. 
Trading  Bank,  Ltd.  (1898)  2  Q.  B.  668.  There  tlie  6»e0M. 
secretary  of  the  })laintifr  company  frauJuIoiitly  took 
debenturoH  from  the  safe  and  pU'dged  tliem  to  the  de- 
t'oudants  for  advanccH,  and  it  was  lield  the  defendantK 
were  entith'd  to  hold  them  on  the  ground  that  they 
were  negotiable  instruments  transferable  by  delivery. 

Where  debentures  are  intended  to  pass  by  delivery,  it«ar«r 
tr  to  be  negotiable,  it  is  advisable  to  insert  a  clause  ^^{^^rmf 
that  the  principal  monies  and  interest  will  be  paid^'"'"- 
without  regard  to  any  equities  between  the  company 
and   the  original  or  any  intervening  holder  of  the 
ilelKMitures,  otherwise  investors  would  have  difficulty 
in  dealing  with  a  security  which  might  be  rendered 
valueless  in  their  hands  by  the  intervention  of  some 
latent  equity.     See  Mangles  v.  Dixon  (1852)  3  H.  L. 
C.  702;  AtheMiCum  Society  v.  Pooletj  (1858)  3  DeG. 
&  J.  294;  Re  Agra,  etc.,  Bank  (1867)  L.  E.  2  Ch.  397; 
Re  Blakely  Ordinance  Co.  (1867)  L.  R.  3  Ch.  154. 

Describing  bonds  as  **  bearer  bonds/'  where  they 
are  stated  on  their  face  to  be  subject  to  the  provisions 
of  the  trust  deed  securing  them,  an  examination  of 
which  would  have  disclosed  irregularities,  does  not 
make  them  negotiable  to  the  extent  that  being  termed 
first  mortgage  bonds  they  obtain  a  priority  over  any 
|)reviou8  issue;  Re  B.  C.  Portland  Cement  Co.  (1915) 
:n  W.  L.  R.  398. 

As  to  the  validity  of  a  debenture  not  made  payable 
to  any  particular  named  individual  or  company,  see 
Oeddes  v.  Toronto  Street  Ry.  Co.  (1864)  14  C.  P.  513. 

In  the  case  of  bearer  debentures  if  it  is  desired 
to  render  them  no  longer  negotiable  it  may  be  pro- 
vided that  payment  will  be  made  **  to  the  bearer,  or  if 
r-  istered  to  the  registere<l  holder  from  time  to  time." 
A  .1  it  may  also  Im?  provided  that  after  registration  the 
registered  holder  may  have  a  transfer  to  bearer  regis- 
t«ii>d  and  in  such  case  the  debenture  again  bcM^omes 
negotiable. 

*     A  company  will  \h>  bound  to  register  as  oMiier  a 
|)cr8on  presenting  a  bearer  bond  for  registration  with- 
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Sects.      out  production  of  any  transfer:  Re  Osier  &  Toronto 
69-69M.     Grey  and  Bruce  Ry.  (1881)  8  P.  R.  506. 
Bonds.  The  main  reason  for  having  a  debenture  payable  to 

the  registered  holder  is  that  the  company  may  have 
some  specific  person  whose  receipts  for  principal  and 
interest  will  be  an  absolute  discharge,  and  make  it 
unnecessary  for  the  company  to  take  notice  of  alleged 
assignments,  etc. 

(d)  Transfer  of  bonds. 

Bonds  which  are  not  transferable  by  delivery, 
are  transferred  in  the  same  way  as  shares, 
and  it  is  usual  for  the  conditions  indorsed  on 
the  bonds  to  prescribe  the  -requisite  formalities  for 
this  purpose.  Where  bonds  contain  a  charge  on  land 
they  create  an  interest  in  land  and  an  agreement  for 
sale  of  such  a  bond  must  be  in  writing :  McKinnon  v. 
Doran  (1915)  34  0.  L.  R.  403;  (1915-6)  35  L.  R.  349; 
(1916)  53  S.  C.  R.  609;  but  see  now  69A,  ss.  1,  an 
amendment  passed  in  1917,  which  declares  that  the 
holding  of  debentures  entitling  the  holder  to  a  charge 
on  land  shall  not  be  deemed  to  be  an  interest  in  land. 

Bonds  are  choses  in  action  and  the  general  rule 
is  that  the  transferee  of  a  chose  in  action  stands  in 
no  better  position  that  his  transferor;  In  re  Rhodesia 
Goldfields  Limited  (1910)  1  Ch.  239,  and  see  Goy  &  Co. 
Farmer  v.  Goy  (1900)  2  Ch.  149  at  p.  153.  As  the  effect 
of  this  rule  would  be  most  prejudicial  to  an  innocent 
purchaser  of  bonds  acquiring  them  Avithout  knowledge 
of  cross  claims  or  equities  of  the  company  against  his 
transferor,  it  is  important  that  the  bonds  should  be 
transferable- free  from  any  equities.  Such  a  provision 
operates  effectively  notwithstanding  that  a  winding- 
up  has  occurred  or  a  judgment  has  been  obtained  in 
a  debenture  holders'  action:  Goy  S  Co.,  Fanner  v. 
Goy  (1900)  2  Ch.  149.  It  was  held,  however,  in 
Palmer's  Decoration  and  Furnishing  Co.  (1904)  2  Ch. 
743,  that  the  company  could  assert  equities  against  an 
unregistered  transferee.  The  debentures  there  in 
question  contained  the  usual  condition  that '  *  the  prin- 
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(riiml  luoneyH  ami  interest  hereby  socured  will  be  paid     Seeta. 
without  any  regard  to  any  equities  between  the  com-    68^m. 


t:  ny  und  the  original  or  any  intermediate  holders  "Tranrfir 
he  Inrnd  '*and  the  receipt  of  the  registered  hold<*r  "' ****^ 
for  such  principal  moneys  or  interest  shall  be  a  good 
tliseharge  to  the  company  therefor.'*  Buckley,  J.,  said 
that  the  condition  contemplated  only  equities  as  against 
a  registered  holder  and  did  not  protect  a  transferee 
who  had  not  got  himself  registered.  He  said  however, 
that  it  was  possible  to  frame  a  bond  which  would  give 
an  unregistered  transferee  protection,  and  Palmer 
suggests  at  p.  292  of  Company  Law,  10th  ed.,  the 
insertion  after  the  words  **  will  be  paid  ''  in  the  fore- 
going from  the  words  '*and  such  moneys  are  to  be 
transferable  free  from  and."  See  also  Brown  v.  Gre- 
'/  (11)04)  1  Ch.  627,  affirmed  (1904)  2  Ch.  447,  where 
iL  transferee  under  the  circumstances  was  held  not 
to  be  in  the  position  of  a  bona  fide  purchaser  for  value. 

(e)  Contract  to  purchase  bonds. 

An  agreement  to  take  bonds  of  a  company  is  equiv- 
alent to  an  agreement  to  loan  money  and  will  not  be 
enforced  by  decree  of  specific  performance:  Dor- 
chester Electric  Co,  v.  King  (1915)  24  D.  L.  E.  373, 
48  Que.  S.  C.  471 ;  South  African  Territories  v.  Wal- 
lington  (1908)  A.  C.  309.  The  remedy  against  a 
defaulting  purchaser  is  in  damans;  McKinnon  v. 
Doran  (1915)  34  O.  L.  R.  403;  35  O.  L.  E,  349;  (191G) 
53  S.C.E.  609,  and  the  measure  of  damages  is  the  actual 
loss  sustained,  measured  by  the  price  which  is  after- 
wards obtained  for  Uie  bonds,  which  is  the  best  price 
obtainable  having  regard  to  the  condition  of  the  market, 
ibid.  See  also  McNeUl  v.  Fultz  (1906)  3.S  S.  C.  E.  198.  In 
that  case  the  plaintiffs  transferred  assets  to  the 
defendant,  the  defendant  to  give  the  plaintiffs  their 
profnortionate  share  of  whatever  bonds  and  securities 
of  a  pro(>osed  company  he  might  obtain  on  the  sale 
of  those  and  other  assets  to  the  company.  Tn  order 
to  carry  out  his  scheme  the  defendant  was  obliged  to 
borrow  money  on  the  terms  of  his  giving  the  lender  a 
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Sects.      bonus  out  of  the  bonds  and  securities  he  was  to  receive 
69-69M.     on  the  transfer  of  the  properties  to  the  new  company. 
Bon^g^  The  defendant  deducted  from  the  bonds  handed  over 

^urehase*^  to  the  plaintiffs  a  rateable  contribution  towards  this 
bonus.  It  was  held  that  the  defendant  was  not  entitled 
to  make  such  a  deduction  and  the  judgment  of  the 
court  below  was  sustained  holding  the  defendant  liable 
for  the  cash  value  of  the  bonds  and  shares  unaccounted 
^  for  calculated  on  their  selling  value  at  the  time  of 
default.  Duff,  J.,  delivering  the  judgment  of  the  court 
said,  that  if  the  defendant  was  to  be  considered  as  a 
trustee  wrongfully  withholding  the  bonds,  the  meas- 
ure of  damages  was  to  be  calculated  on  the  assumption 
that  they  would  have  been  disposed  of  at  the  best  price 
obtainable;  if  he  was  a  contractor  who  had  failed  to 
deliver  securities,  the  measure  of  damages  was  the 
selling  price  at  the  date  of  the  breach.  See  also  Nant- 
.  Y-Glo  &  Blaina  Sc.  Co.  v.  Grove  (1878)  12  Ch.  D.  738, 
at  p.  750.  Where  a  resale  of  the  bonds  is  contemplated 
the  measure  of  damages  may  be  the  loss  of  the  sale. 

In  England  the  hardship  arising  from  the  rule  that 
a  contract  to  purchase  bonds  is  not  specifically  enforce- 
able has  been  removed  by  statute,  s.  105  of  the 
Imperial  Companies  (Consolidation)  Act,  1908,  and 
the  same  is  true  under  the  British  Columbia  Com- 
panies Act  R.  S.  B.  C.  c.  39  s.  113. 

Bonds  secured  by  a  charge  of  the  company's  lands 
which  gives  a  power,  on  default,  of  sale  of  the  mort- 
gaged property  are  an  interest  in  land  within  s.  4  of 
the  Statute  of  Frauds  and  contracts  relating  to  such 
,  bonds  must  be  in  writing:  Driver  v.  Broad  (1893)  1 

Q.  B.  539 ;  McKinnon  v.  Doran,  supra.     But  see  now  s. 
69A,  (1)  (iii.). 

It  is  not  uncommon  for  a  company  to  offer  a  bonus 
of  its  common  shares  to  purchasers  of  bonds  as  an 
inducement  to  subscribe  and  such  bonus  is  an  essential 
consideration  in  such  circumstances  and  the  illegality 
or  nullity  of  the  issue  of  common  shares  will  avoid  the 
subscription:  Dorchester  Electric  Co., v.  King  (1915) 
24  D.  L.  R.  373 ;  48  Que.  S.  C.  471. 
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Whore  boiulH  are  purchased  subject  to  the  approval     Seeta. 
of  the  purclmser's  solicitor  such  approval  is  a  condi-    69^m. 
tion  precedent  to  the  agreement  l)econiinj^  binding  on 
th«'  purchaser:  Canada  inrtsttnent  v.  Scotstown  (1915) 
AS  C^ue.  S.  C.  97. 

(f)  Debenture  stock. 

The  (|uestion  is  frequently  asked,  having  regard  to  Oebentura 
tin*  name  <lehenture  stock,  whetlier  it  is  possible  to '****^*'' 
confer  upon  the  purchasers  of  delx'ntures,  bonds  or 
«1<  Innture  stock  a  power  to  act  also  as  shareholders 
and  thereby  to  assume  control  of  the  company  in  case 
their  securities  are  in  default.  Certain  of  the  statutes, 
among  others,  the  Railway  Act,  confer  upon  debenture 
holders  this  right,  but  unless  the  power  is  specially 
irivcii  by  the  statute  and  it  is  not  so  given  under  the 
Dominion  Act,  debenture  holders  as  such  have  no  such 
right.  This  object  can,  however,  be  accomplished  by  a 
transfer  by  the  promoters  or  other  large  shareholders 
to  a  trustee  of  a  portion  of  their  own  shares  fully  paid- 
up,  to  be  held  in  trust  for  the  promoters  until  default 
(K'curs  upon  the  debentures,  bonds  or  debenture  stock, 
and  after  that  to  be  held  in  trust  as  regards  its  voting 
power  for  the  holders  of  debentures,  bonds  or  deben- 
ture stock.  By  means  of  such  a  voting  trust  the  security 
holders  can  elect  a  majority  of  directors  and  control 
the  management  of  the  company. 

The  following  description  of  the  difference  between 
(ifbentures  and  debenture  stock  is  taken  from  Pal- 
mer's Precedents,  lltli  ed.,  Part  111,  at  page  G: — 

**(1)  'Debenture'  is  the  name  given  to  an  instru- 
ment embodying  a  contract,  usually  under  seal. 

(2)  DelxMiture  stock  is  the  name  given  to  a  debt 
usually  created  by  a  trust  deed  or  debenture." 

Debenture  stock  is,  to  use  Lord  Justice  Lindley's 
words,  "borrowed  capital  consolidated  into  one  mass 
for  the  sake  of  convenience." 

Hence,  the  two  things  cannot  be  compared;  they compaivd 
differ  as  much,  ititer  se,  as  a  mortgage  deed  and  a  mort-  jUJot^p.^ 
gage  debt.    But  if  the  question  be  varied  to  [and  one  is 
asked],  ''what  is  the  difference  between  the  position 
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Sects.      of  a  debenture  holder  aiid  that  of  a  debenture  stock- 

69-69M.     holder, ' '  the   answer  is   that  the  terms   ' '  debenture 

Debenture     holders  ' '  and     ' '  debenture   stockholders  ' '     do  not 

stock.  import  any  substantial  difference  of  position.  Thus : — 

(1)  As  to  time  of  payment: — Money  secured  by 
debentures  is  generally  made  payable  at  a  fixed  date, 
say,  five,  ten  or  twenty  years  from  the  date  of  issue, 
and  although  so-called  perpetual  debentures  are  some- 
times issued,  they  are  exceptional.  On  the  other  hand, 
debenture  stock,  though  sometimes  made  payable  at  a 
fixed  date,  is  more  commonly  made  payable  only  in  the 
event  of  a  winding-up,  or  of  default  "by  the  company  in 
paying  the  interest  for,  say  six  months,  the  company 
reserving  power  to  itself  to  redeem  after  a  term,  say, 
of  ten  or  twenty  years  on  giving  six  months  notice  of 
its  intention  to  redeem. 

(2)  As  to  payment  of  interest: — Here  there  is  no 
practical  difference.  In  each  case  the  interest  is  usually 
paid  by  warrant,  or  on  presentation  of  coupons  issued 
with  the  debentures  or  with  the  stock  certificates. 

(3)  As  to  security: — In  most  cases  the  security 
is  practically  the  same  in  substance,  though  the  form 
differs  slightly.  Debentures  are  commonly  secured 
by  a  charge  appearing  in  the  debentures  themselves, 
sometimes  by  trust  deed,  which  is  also  the  instrument 
which  constitutes  the  stock. 

(4)  As  to  transfer : — The  mode  of  transfer  of  both 
is  substantially  the  same^f  the  debenture  or  deben- 
ture stock  is  to  bearer,  the  transfer  is  by  delivery;  if 
to  registered  holder  by  instrument  in  writing.  But  in 
the  case  of  registered  debentures  the  transferee  keeps 
the  original  debenture;  whereas  in  the  case  of  regis- 
tered debenture  stock  the  transferor's  certificate  of 
title  is  given  up  to  the  company  to  be  cancelled,  and 
a  new  certificate  is  issued  to  the  transferee  just  as  in 
the  case  of  a  transfer  of  shares. 

(5)  Divisibility  of  stock: — A  debenture  is  always 
for  a  fixed  sum,  say  £100,  of  which  the  total  amount  to 
be  secured  by  the  series  is  a  multiple  and  the  fixed  sum 
is  generally  (but  see  p.  284)  indivisible,  whereas  de- 
benture stock,  unless  it  is  otherwise  provided,  can  be 
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transforrcKl  in  tiny  amounts,  e.g.  £550  or  £71  or  £13-108.     Sedtt. 
and  several  nnmll  holdings  can  be  consolidated  into  one    69-69m. 
large  holding,  a  single  c<*rtiH(*ai4>  bcinf?  obtaiiu>d  for  the  iviwotur* 
n0>?regate  amount,  though  to  prevent  complicutions  it  ******* 

•mmonly  provided  that  a  fraction  of  £1  or  £5  or  £10 
shall  not  1k>  transferable.     ... 

No  doubt  it  is  possible  so  to  frame  a  debenture  that 
a  fraction  of  the  amount  thereby'  secured  shall  be 
transferable,  and  so  that  several  debentures  may  be 
consolidated  into  one ;  but  in  such  cases  it  is  necessary 
for  the  company  to  issue  new  delxMitures  or  a  new 
debenture,  and  this  involves  the  payment  of  special 

'Up  duty,  whereas  a  del)enture  stock  certificate  to 
1  -istered  holder  is  exempt  from  stamp  duty,  at  any 
rate  if  framed  in  the  ordinary  way. 

(6)  Investors  generally  prefer  a  single  certificate 
of  title  to  a  heavy  bundle  of  debentures.* 

(g)  Mortgage  bonds. 

WlHTe  a  debenture  is  more  than  a  mere  promise  to 
pay  and  purports  to  confer  a  charge  on  the  company's 
assets  by  way  of  security,  such  mortgage  or  charge 
may  be  conferred   either  by   the   del)enture   itself  or  « 

l)y  a  covering  trust  deed,  or  by  a  combination  of  the 
two. 

The  charge,  furthermore,  may  be  specific  or  float-  8p«cifle 
ing.  A  sjjecific  charge,  as  the  name  implies,  is  one  which  '^•»*'^- 
attaches  to  definite  and  ascertained   property,  and 
except  in  so  far  as  the  company  is  given  the  right  to 
deal  with  such  property  its  power  to  do  so  ceases  on 
the  giving  of  the  charge;  it  is  an  absolute  assignment 
by  way  of  mortgage  and  its  subject  matter  becomes  the 
property  of  the  mortgagee  subject  to  tiie  mortgagor's 
right  of  redemption.     A  floating  charge  on  the  otln  rjFioatinc 
hand  is  an  equitable  charge  of  the  undertaking  andf '*"'*^ 
assets  of  the  company  for  the  time  being  as  a  goin.: 
eonecm.     It  is  of  the  essence  of  such  a  charge  tliat 
it  remains  dormant   until    the   undertaking   charg«Mi 
ceases  to  be  a  going  concern,  or  until  the  person  in  I 
whose  favor  the  charge  is  created  inter\'enes.     His 
right  to  inter>'ene  may,  of  course,  be  suspended  by 
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Floating 
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Creation  of. 


Form  of 
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agreement,  but  if  there  is  no  agreement  for  suspen- 
sion he  may  exercise  his  right  whenever  he  pleases 
after  default,  per  Lord  Macnaghten  in  Government 
Stock  V.  Manila  Railway  (1897)  A.  C.  81  at  p.  86.  And 
the  same  judge  in  Houldsworth  v.  Yorkshire  Wool- 
combers'  Association  (1904)  A.  C.  355,  defined  the 
term  at  p.  358  as  follows,  *'A  floating  charge.... is 
ambulatory  and  shifting  in  its  nature,  hovering  over 
and  so  to  speak  floating  with  the  property  which  it 
is  intended  to  affect,  until  some  event  occurs  or  some 
act  is  done  which  causes  it  to  settle  and  fasten  on 
the  subject  of  the  charge  within  its  reach  and  grasp." 

A  floating  charge  may  be  created  by  apt  words 
either  in  the  debenture  itself^  Re  Farmers'  Loan  and 
Savings  Co.,  Debenture  Holders'  Case  (1899)  30  0.  R. 
337;  Johnston  v.  Wade  (1908)  17  0.  L.  R.  372,  or  in  a 
covering  trust  deed:  National  Trust  v.  Trusts  and 
Guarantee  (1912)  26  0.  L.  R.  279. 

It  is  not  necessary  that  any  special  form  of  words 
should  be  used  and  in  Yorkshire  Woolcombers' 
Association  (1903)  2  Ch.  284,  Romer,  L.J.,  in  the  Court 
of  Appeal,  said  that  a  mortgage  by  a  company  which 
contains  the  following  characteristics  is  a  floating 
charge :  ''  (1)  If  it  is  a  charge  on  a  class  of  assets  of  a 
company  present  and  future:  (2)  if  that  class  is  one 
which,  in  the  ordinary  course  of  the  business  of  the 
company,  would  be  changing  from  time  to  time;  and 
(3)  if  you  find  that  by  the  charge  it  is  contemplated 
that,  until  some  future  step  is  taken  by  or  in  behalf 
of  those  interested  in  the  charge,  the  company  may 
carry  on  its  business  in  the  ordinary  way  as  far  as 
concerns  the  particular  class  of  assets  I  am  dealing 
with." 

Thus  in  Trusts  and  Guarantee  v.  Abbott  Mitchell 
(1906)  11  O:  L.  R.  403,  the  bond  mortgage  of  all  the 
company's  real  estate  and  assets  provided  that  the 
trustees  should  permit  the  company  to  continue  and 
carry  on  its  business  and  that  the  company  might 
Ijledge  or  mortgage  assets  of  a  certain  description.  A 
subsequent  clause  provided  that  advances  made  by 
the  trustees  for  bondholders  should  have  priority  over 
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ever}'  otlior  ndvniico  made  to  the  cotiipaiiy.     In  vffteci     Seett. 
it   wan  hoUl  that   the  forei^oiiiK  pruviHioiiH  gava  the    69-69m. 
truBtooH  a  tluatiiiK  cliarp*  and  Unit  tho  compaiiy  was 
entithHl  to  create  a  wpecific  charjce  ranking  in  priority. 

Wben  a  mortgfige  is  made,  not  by  a  manufacturing 
company,  but,  e*.//.,  by  a  theatre  company,  wliere  tiie 
chattol.s  charged  wouhl  not  be  changed  with  the  same 
frequency  aH  they  would  in  the  case  of  a  manufactur- 
ing company,  it  may  be  more  difficult  to  infer  that  the 
charge  is  Hoating  and  not  specific.  But  where  such  FioatiD» 
a  company  operated  a  number  of  theatres  and  charged  *^  "*** 
all  Uie  furniture,  loose  effects,  plant,  machinery,  &c., 
U|K)n  various  premises  present  and  future,  and  the 
mortgage  contained  a  provision  that  the  company 
would  conduct  its  business  in  a  proper  manner,  and 
the  com|)any  had  lio  power  to  let  any  of  the  premises 
mortgageil  without  the  consent  of  the  mortgagees,  it 
was  held  that  this  was  a  charge  upon  a  class  of  cl:at- 
tels,  which,  as  to  some  of  them  would,  and  as  to  all  of 
them  might,  necessarily  be  changed  from  time  to  time 
in  the  ordinary  course  of  business.  And,  although  tlie 
mortgage  was  not  expressly  in  form  a  floating  charge, 
it  was  held  that  it  was  not  intended  to  interfere  with 
the  ordinary  carrying  on  of  tlie  company's  business 
and  as  far  as  the  chattels  were  concerned  created  a 
floating  charge  only:  National  Provincial  Bank  of 
Kmihind  v.  United  Electric  Theatres  (1916)  85  L.  J. 
Ch.  106.  Astbury,  J.,  in  that  case  remarked  that  if 
it  had  been  intended  that  the  charge  should  op<*rato  as 
a  s{)ecific  charge  with  regard  to  the  chattels  existing 
at  the  date  of  the  mortgage  a  schedule  of  them  might 
have  been  provided. 

When  a  delwnture  set  out  that  the  interest  tiiereon 
was  **  guaranteed  by  the  capital  and  assets  of  the 
company  invested  in  mortgages  upon  approved  real 
estate,'*  it  was  held  that  the  intention  was  to  secure 
paxTnent  of  the  principal  and  interest,  to  Ik»  secured  on 
the  capital  and  assets  of  the  company,  and  it  was  held 
that  the  debentures  were  a  charge  on  the  assets  and 
capital  of  the  company  and  that  on  a  winding-up  they 
wore  entitled  to  rank  ahead  of  unsecured  claims:  Re 
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Farmers'  Loan  and  Savings  Co.  Debenture  Holders^ 
Case  (1899)  30  0.  R.  337.  In  Panama,  Sc.  Go.  (1870) 
L.  R.  5  Ch.  318,  where  the  company  charged  its  ''under- 
taking "  with  payment  of  the  debentures  issued,  Gif- 
fard,  L.J.,  held  that  the  use  of  the  term  implied  that 
the  business  of  the  company  was  to  continue  and  that 
the  charge  was  therefore  a  floating- one; 'see  also  John- 
ston V.  Wade  (1909)  17  0.  L.  R.  372,  where  the  words 
used  were  ''the  company  hereby  charges  with  such 
payments  its  undertaking  and  all  its  property  real  and 
personal,  rights,  powers  and  assets  of  every  descrip- 
tion present  and  future,  including  its  uncalled  capital. ' ' 

Such  a  charge  leaves  the  company  at  liberty  to 
create  specific  mortgages  ranking  in  priority  to  it: 
Gpvernment  Stock  v.  Manila  Ry.  (1897)  A.  C.  81,  and 
where  purchase  money  is  advanced  on  the  security  of 
the  property  purchased  the  lender  takes  priority  over 
an  earlier  floating  charge :  In  re  Connolly  Bros.,  Wood 
V.  The  Company  (1912)  2  Ch.  25,  where  the  lender's 
solicitor  took  and  retained  the  title  deeds  on  the  con- 
veyance to  the  company  of  the  property  in  question. 
So  a  specific  assignment  to  a  third  party  of  book  debts 
or  of  arrears  of  rent  under  leases  covered  by  a  floating 
charge  will  take  precedence  over  the  floating  charge 
and  the  receiver  for  bondholders :  In  re  Ind.  Coope  <& 
Co.  (1911)  2  Ch.  223. 

Similarly,  where  a  company  mortgages  its  under- 
taking by  way  of  floating  charge  which  covers  assets,  the 
property  in  which  under  the  terms  of  sale  to  the  com- 
pany is  to  remain  in  the  vendor  until  pajnnent,  on  the 
company's  failure  to  pay,  the  vendor  takes  precedence 
over  the  receiver  for  debenture  holders,  notwithstand- 
ing that  the  latter  has  no  knowledge  of  the  vendor's 
claim:  In  re  Morrison,  Jones  &  Taylor  (1914)  1  Ch. 
50. 

•Commonly  the  right  is  reserved  on  the  part  of  the 
company  of  dealing  with  its  property  in  the  ordinary 
course  of  business.  As  to  the  effect  of  such  a  clause 
see  Cox  Moore  v.  Peruvian  Corporation  Ltd.  (1908)  1 
Ch.  604. 
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Xotioo  dooB  not  afft'ct  a  MiihHo(|ucnt  Kficcific  niort-  Sects. 
kMir(K»,  Ht'  HamUton's  Windsor  Iron  Works  (1879)  12  6»-«9ii 
(  ii.   I).  712.  BoniU. 

A    lIontiiiK  chargt>   uHll   also  jjfivo   the  debenturo  n««tin« 
holders  priority  over  execution  creditors,  Re  Standard  *^  *'**' 

'7.  Co.  (1891*)  1  Ch.  627;  He  Opera  Lim.  (1891)  3 
I  i..  2G();  /><iivi/  <^  Co.  V.  Waiiamson  (1898)  2  Q.  B.  194. 
It  will  also  srive  priority  over  a  creditor  who  gets  a 
gfamishee  order,  if  a  receiver  is  appointed  before 
creditor  obtains  payment:  Cairney  v.  Buck  (19(KJ)  2 
K.B.746. 

Under  sections  69K  of  the  Act,  and  70  of  the  Wind- 
in^-np  Act,  claims  which  are  made  preferential  under 
the  Winding-up  Act,  are  entitled  to  priority  over  a  i.robibition 
floating  diarge  when  a  receiver  is  appointed  or  the  a««in«t 


bondholders  take  possession,  even  though  the  company  'pVlor  °* 
is  not  at  the  time  in  course  of  being  wound  up.  charce*. 

The  clause  creating  a  floating  charge  may  contain 
words  which  prohibit  the  company  from  making  any 
mortgage  or  charge  in  priority  thereto.  Where  the 
di-l^nture  charges  specified  assets,  with  a  provision, 
**  but  so  that  the  company  is  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  in  priority  to  or  pari 
passu  with  the  said  debentures  *'  such  words  will  not 
imply  the  right  to  create  a  floating  charge  contrary  to 
the  terms  of  the  specific  charge  already  given:  Grigson 
V.  Taplin  (1916)  85  L.  J.  Ch.  75.  Such  a  restric- 
tion will  be  good,  except,  of  course,  as  against  a 
mortgagee  for  value  without  notice :  English  <&  Scottith 
Co.  V.  Brunton  (1892)  2  Q.  B.  700;  Re  Castell  d  Brown, 
Ltd.  (1898)  1  Ch.  315;  Re  Valletort  Sanitary  Steam 
Laundry  Co.  (19a3)  2  Ch.  654.  The  plea  of  purchase 
for  value  without  notice  must  be  proved  in  its  entirety: 
Union  Bank  v.  Indian  and  General,  Etc.  (1908)  3  E.  L. 
B.  409,  (1908)  40  S.  C.  B.  510. 

A  company  having  power  to  do  so  can  sell  one  of  .sair  of 
several  businesses,  or  its  whole  undertaking,  not  with-       "*^ 
standing  the  existence  of  a  floating  charge:  .Metropoli- 
tan Bank  v.  Vivian  (1900)  2  ClJli.  654;  In  re  Borax  Co. 
(1901)  1  CTli.  326.    While  the  license  to  the  company  to 
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carry  on  its  business  continues,  a  debenture  holder  can- 
not require  that  a  particular  debt  owing  to  the  company 
be  paid  to  him:  Rohson  v.  Smith  (1895)  2  Ch.  118. 

A  seizure  under  a  landlord's  right  of  distress  will 
take  precedence  over  a  floating  charge,  if  exercised  be- 
fore the  security  ceases  to  float:  Lee  v.  Roundwood 
Colliery  (1897)  1  Ch.  373. 

When  the  business  of  the  company  ceases,  a  floating 
charge  crystallizes,  and  the  rights  of  debenture  hold- 
ers attach:  Re  Panama  (1870)  5  Ch.  318;  Re  Farmers' 
Loan  and  Savings  Co.  (1899)  30  0.  E.  337.  The  mere 
fact  of  the  company  being  in  default  is  not  sufficient  to 
make  the  charge  cease  to  float:  Government  Stock  v. 
Manila  Ry,  (1897)  A.  C.  81.  The  debenture  holders 
must  take  some  step  to  enforce  their  security,  e.g.,  by 
the  appointment  of  a  receiver:  Nelson  v.  Faher  (1903) 
2  K.  B.  376. 

In  the  last  mentioned  case  it  was  held  that  the  hold- 
ers of  second  debentures  which  were  expressed  to  be 
subsequent  to  a  prior  issue  were  not  precluded  from 
getting  payment  of  their  debentures  in  cash  or  by  set- 
off, while  the  charge  in  the  first  debenture  remains  un- 
crystallized.  The  fact  that  the  debentures  were  ex- 
pressed to  be  subsequent  to  an  existing  issue  only  re- 
ferred to  the  relative  priority  of  the  debentures  as 
charges. 

The  mere  issue  of  a  writ  is  insufficient.  In  Re  Hub- 
hard  &  Co.  (1898)  W.  N.  158,  the  company  was  held 
entitled  to  issue  further  debentures  after  a  writ  had 
been  issued,  but  before  a  receiver  had  been  appointed. 

Where  an  order  appointing  a  receiver  had  been 
made  but  not  drawn  up  and  never  became  effective,  a 
landlord's  distress  was  held  to  take  priority  over  the 
debenture  holders:  Lee  v.  Roundwood  Colliery  (1897) 
1  Ch.  373. 

And  an  equitable  mortgage  by  a  deposit  of  title 
deeds,  coupled  with  a  memorandum  of  equitable 
charge,  is  entitled  to  priority  over  a  floating  charge, 
where  the  mortgagee  takes  without  notice,  although  the 
particular  property  is,  by  the  terms  of  the  debenture, 
prohibited  from  being  charged  by  the  company  in 
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priority  to  Die  clebeiiturvs:  He  Castell  d  Brown,  Ltd.     8Mt«. 
(1898)  lCh.315.  SS-BSm^ 

A  creditor  who  holds  second  dobontnros  can  set 
these  ofT  against  a  debt  due  by  him  to  the  company  in 
respect  of  goods  purchased  while  tiio  company  web  a 
oncern  and  l)efore  tlie  holders  of  prior  deben- 
L.; . .  ^  untaining  a  floating  charge  ap|K>inted  a  receiver, 
even  though  the  second  del)enturc8  are  expressed  to  be 
sabject  to  Uie  prior  floating  charge:  Nelson  v.  Faber 
dCo.  (1903)  2K.  B.367. 

9.  Trust  deed  to  secure  bonds. 

It  is  usual  in  this  country  for  bonds  to  1k»  secured  by 
a  trust  deed,  which  procedure  carries  with  it  many 
advantjiges;  in  particular,  the  rights  of  the  trustee, 
bondholders  and  company  can  be  more  completely 
tlofined,  and  furthermore  where  the  trust  deed,  as  is 
usually  the  case,  contains  a  specific  charge  of  real 
estate,  the  trust  deed  itself  or  a  8{)ecific  charge  given 
pursuant  Uiereto  can  be  registered  as  an  encumbrance  K«fiytr«tk» 
against  the  lands  afT(>cted  in  compliance  witii  the  pro-  mortiag*. 
visions  of  local  registration  laws.  It  has  been  held  in 
British  Columbia  that  a  charge  conferring  a  floating 
security  only,  could  be  registered  under  the  local  land 
Registry  Act:  In  re  Land  Registration  Act  (1901-4)  10 
B.  C.  B.  370. 

Where  the  trust  deed  confers  a  mortgage  of  the 
chattels  of  the  company,  it  can  be  and  should  be  regis- 
tered as  a  chattel  mortgage.  As  this  is  sometimes  Asm  chattel 
obj<»cted  to  by  the  company  on  the  ground  that  such  a  •^^^•■'^ 
course  would  affect  the  company's  business  reputation 
or  credit,  it  is  important  to  consider  the  effect  of  non- 
registration as  a  chattel  mortgage.  In  practice  regis- 
tration as  a  chattel  mortgage  should  bi>  insisted  upon. 

Under  the  Ontario  Bills  of  Sale  and  ChaUel  Mort- 
gtige  Act,  B.  8.  O.  (1914)  c.  135  and  the  acts  of  other 
provinces  containing  similar  provisions,  a  trust  deed 
requires  registration  for  its  valitlity  in  order  that  it  Non- 
may  be  effective  as  regards  goods  aud  chat t*  Is  de- 
aoribed  in  it:  National  Trust  v.  Trusts  and  Guarantee 
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(1912)  26  0.  L.  R.  279 ;  Bank  of  Montreal  v.  Kirkpatrick 
(1901)  2  0.  L.  R.  119.  So  far,  however,  as  the  subject 
matter  charged  does  not  answer  to  the  description  of 
goods  and  chattels  within  the  meaning  of  these  Acts, 
the  mortgage  may  be  severed,  and  while  it  may  be  in- 
valid as  regards  goods  and  chattels  for  lack  of  registra- 
tion, it  may  be  valid  as  regards  other  assets  not  coming 
within  that  description.  Thus  in  National  Trust  v. 
Trusts  and  Guarantee,  supra,  the  trust  deed  was  held 
to  confer  a  valid  security  with  respect  to  book  debts, 
because  the  latter  were  choses  in  action  and  did  not 
come  within  the  description  of  goods  and  chattels.  The 
decision  followed  on  this  point  the  earlier  case  of 
Kitching  v.  Hicks  (1884)  6  0.  R.  739,  and  Thibaudeau 
V.  Paul  (1894)  26  0.  R.  375. 

The  Ontario  Bills  of  Sale  and  Chattel  Mortgage  Act 
is  for  the  protection  of  creditors,  and  in  Re  Canadian 
Shipbuilding  Co.  (1912)  26  0.  L.  R.  564,  Riddell,  J.,  held 
that  the  protection  did  not  extend  to  the  liquidator  of 
the  company.  Consequently  it  was  held  that  the  liqui- 
dator had  no  locus  standi  to  impeach  a  bill  of  sale  for 
want  of  registration,  the  dictum  to  the  contrary  in  Re 
Canadian  Camera  Co.  (1901)  2  0.  L.  R.  677  being 
dissented  from.  This  decision  is  in  conflict  with  the 
decision  of  Teetzel,  J.,  on  this  point  in  National  Trust 
V.  Trusts  and  Guarantee,  supra,  which  was  followed  in 
Alberta  in  Imperial  Canadian  Trust  Co.  v.  Vallance 
(1915)  24D.  L.  R.  241. 

If,  however,  there  is  no  covering  trust  deed  and  the 
charge  is  contained,  as  it  may  be,  in  the  debentures 
themselves,  the  Bills  of  Sale  and  Chattel  Mortgage 
Acts  will  not  apply  and  registration  is  not  necessary 
for  the  validity  of  the  security:  Johnston  v.  Wade 
(1908)  17  0.  L.  R.  372. 

It  is  arguable  that  different  considerations  apply  to 
a  floating  charge.  A  floating  charge  transfers  no  title 
to  any  property  in  existence  or  to  after  acquired  goods, 
and  confers  upon  the  chargee  no  right  to  take  posses- 
sion or  interfere  with  the  subject  matter  of  the  floating 
charge  except  in  the  event  of  default,  but  in  National 
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Trust  V.  TrusU  amd  Chiaramlee  (1912)  26  O.  L.  B.  279,     SmU. 
Uie  tloatin^  charge  wat)  held  invulid  excu^pt  in  so  far  an    68-€9m . 
it  relaU'd  to  book  debts. 

Whvrv  parties  intend  to  give  secarity  by  way  of  a 
chattel  mortgage  within  the  meaning  of  the  Alberta 
Bills  of  Sale  ()rdinnno«>  and  the  iuHtrunieut  is  defective 
for  nun-i'uinpliance  with  the  Act  it  caunut  be  justified 
as  creating  a  floating  charge,  and  is  void  as  against 
oreditors:  Imperial  Canadian  Trust  Co.  v.  Wood  Vol- 
lance  (1915)  24  D.  L.  R.  241. 

Section  82  (2)  of  the  Ontario  Comiianies  Act,  B.  ii«cistni- 
S.  0. 1914,  s.  178,  requires  a  duplicate  original  of  every  onurio  Act 
mortgage  securing  bonds,  debentures  or  debenture 
stock  to  be  filed  in  tiie  oflice  of  tlie  Provincial  Swretary. 
Probably  this  provision  is  diriHJtory  only  and  not  im- 
perative, see  Wriffht  v.  Harlan  (1887)  12  App.  Cas. 
371,  a  decision  under  a  similar  provision  of  the  English 
Companies  Act  then  in  force.  Although  it  is  difficult 
to  see  how  the  Ontario  Act  can  aflFect  Dominion  com- 
panies it  is  the  practice  to  file  a  duplicate  original  of 
the  trust  deed  as  an  additional  precaution  where  On- 
tario assets  are  charged. 

If  it  is  desired  not  to  register  the  trust  decnl  as  a 
chattel  mortgage  either  one  of  the  following  plans  may 
be  adopted;  but  it  must  lie  remembered  that  there  is  no 
certainty  of  absolute  security  without  such  registration 
and  in  view  of  the  change*  in  the  practice  in  this  regard 
it  is  difficult  to  see  how  the  registration  of  a  bond  mort- 
gage as  a  chattel  mortgage  can  injuriously  affect  the 
credit  of  a  company.  (1 )  In  the  trust  deed  create  only 
a  fixed  charge  on  real  estate  and  fixtures  making  no 
reference  to  any  floating  charge.  Then  in  the  bonds 
tli.inselvos  insert  a  clause  creating  a  floating  charge, 
i'ossibly  the  case  of  Johnston  v.  Wade  applies  so  as  to 
give  the  bonds  validity  without  registration  notwith- 
standing the  existence  of  a  covering  trust  deed  capable 
of  registration  under  the  Bills  of  Sale  and  Chattel 
Mortgage  Acts.  (2)  Or  else,  have  the  trust  deed  con- 
tain the  usual  provisions  as  to  floating  charge  and  in 
addition  have  the  company  execute  a  collateral  deben- 
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Sects.  ture  itself  containing  a  floating  charge.  It  is  an  addi- 
69-69M.  tional  precaution  to  require  the  execution  of  such  a 
collateral  debenture  even  though  the  principal  trust 
deed  is  registered  as  a  chattel  mortgage. 
Registration  Registration  of  the  prescribed  particulars  of  any 
Act."  69  mortgage  or  charge  is  now  required  to  be  made  by  the 
A  (1)  Hi.  company  in  the  Department  of  the  Secretary  of  State. 
This  provision  is  taken  from  the  Imperial  Companies 
(Consolidation)  Act,  1908,  s.  93.  Non-registration 
makes  the  mortgage  or  charge  void  ^'against  the  liqui- 
dator and  any  creditor  of  the  company,"  s.  69A(1), 
but  it  remains  good  as  against  the  company.  A  credi- 
tor, to  take  advantage  of  the  section,  must  be  a  creditor 
in  relation  to  the  mortgagor :  Dalton  v.  Dominion  Trust 
Co.  (1918)  3  W..  W.  R.  42  (B.C^.  The  certificate  of  the 
Secretary  of  State  is  conclusive  evidence  of  compliance 
with  the  section:  Yolland  Husson  S  Co.,  Ltd.  (1908)  1 
Ch.  152;  Cunard  Steamship  Co.  v.  Hopwood  (1908)  2 
Ch.  152.  Where  the  particulars  of  the  trust  deed  itself 
are  registered,  specific  charges  given  pursuant  thereto 
are  not  required  to  be  registered:  Cunard  Steamship 
Co.  V.  Hopwood,  supra. 

The  company  is  also  required  to  endorse  a  copy  of 
the  certificate  of  registration  on  the  bonds  issued,  keep 
a  register  of  mortgages  and  comply  with  the  other 
statutory  provisions  of  ss.  69A-ff. 

The  provisions  of  the  Act  cannot  be  evaded  by 
taking  an  assignment  absolute  in  form,  but  intended  to 
operate  as  a  mortgage :  Re  Metropolitan  Mortgage  and 
Savings  Co.  (1915)  7  W.  W.  R.  1204,  decided  under  s. 
102  of  the  British  Columbia  Act.  See  also  Wickson 
Co.,  Ltd.  V.  Dominion  Creosoting  Co.,  Ltd.  (1917)  55 
S.  C.  R.  303. 

The  equitable  doctrine  of  notice  does  not  apply 
under  the  section,  so  that  a  duly  registered  bond  takes 
priority  over  an  unregistered  mortgage,  even  where 
tlie  bondholder  took  his  bond  with  notice  of  the  prior 
mortgage:  In  re  Monolithic  Bldg.  Co.  (1915)  84  L.  J. 
Ch.  441;  (1915)  1  Ch.  643. 
Form  of  A  trust  deed  to  secure  debentures  follows,  to  some 

trust  deed,    extent,  the  ordinary  form  of  mortgage  with  power  of 
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Bale,  but  the  standard  forniB  now  in  ubc  contain  many     Seete. 
and  elaborate  proviBions   for   the   protection  of  the 
bondliohiern,  the  trustee  and  the  company. 

An  acceleration  clause,  similar  to  Uiat  in  a  mort- 
gage, is  frequently  inserted,  and  is  recognized  as  effec- 
tual  by  the  courts:  Wallingford  v.  Mutual  Society 
(1880)  5  App.  Cas.  685. 

As  to  the  effect  of  trust  deeds  to  secure  the  payment 
of  mortgage  bonds,  see  Hatherton  v.  Temiscouta  Hy. 
Co.  (1897)  g.  R.  12  S.  C.  481;  Wallbridge  v.  Farrell 
(1890)  18  S.  C.  R.  1 ;  Red  field  v.  Wickham,  13  A.  C.  467. 

(1)  Position  of,  powers  and  duties  of  the  trustee. 

Where  bonds  are  secured  by  a  covering  trust  deed 
a  trustee  is  therein  appointed,  in  whom  the  title  to  the 
assets  specifically  charged  is  vested.  The  trustee  ap- 
pointed is  commonly  a  trust  company  and  it  is  im- 
I)ortant  that  the  trustee  should  be  authorized  under 
the  local  laws  of  the  province  in  which  the  assets  are 
situated  to  hold  such  assets  as  mortgagee  and  be  en- 
titled to  enforce  by  action  the  trusts  of  the  mortgage. 
The  Extra-provincial  Corporations  Acts  of  the  various 
provinces  make  the  obtaining  of  a  license  a  condition 
precedent  to  the  right  to  hold  lands  and  non-compli- 
anoe  with  this  requirement  would  seriously  affect  the 
security  of  the  bondholders.  In  a  New  Brunswick  case, 
however,  under  such  circumstances,  bondholders  were 
held  entitled  in  equity  to  a  first  charge  on  the  assets 
mortgaged  against  the  company  and  its  liquidator: 
Harrison  v.  Nepisiguit  Lumber  Co.  (1912)  11  E.  L.  R. 
314. 

Moreover,  in  all  the  provinces  an  unlicensed  foreign 
corporation  is  debarred  from  suing  in  the  local  courts, 
and  while  this  prohibition  is  ineffective  against  a  Do- 
minion company,  John  Deere  Plow  Co.  v.  Wharton 
(1915)  A.  C.  330,  it  is  good  against  other  foreign  com- 
panies: Assiniboia  iMud  Co.  v.  Acres  (1916)  10  O.  W. 
N.  328.  Under  most  of  the  F^xtra-provincial  CorjK) ra- 
tions Acts  the  mortgage  would  not  be  void  but  only 
unenforceable  and  on  compliance  with  the  statute  the 
right  to  sue  would  arise:  Smith  v.  Western  Canada 
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Flour  Co.  (1911)  17  W.  L.  R.  531,  a  case  under  the  Al- 
berta Foreign  Companies  Ordinance. 

The  duties  of  the  trustee  and  its  rights  and  powers 
with  reference  to  the  mortgaged  assets  are  defined  by 
the  terms  of  the  trust  deed.  These  do  not  compel  the 
trustee  to  intervene  for  the  purpose  of  protecting  or 
enforcing  the  security  except  on  requisition  of  the 
bondholders  and  then  only  upon  proper  indemnifica- 
tion. 

Modern  trust  deeds  contain  elaborate  provisions 
for  the  protection  of  the  trustee.  In  particular,  liabi- 
lity for  acts  of  agents  selected  with  reasonable  care, 
and  responsibility  for  anything  except  wilful  miscon- 
duct, gross  negligence  or  intentional  breach  of  trust  on 
the  part  of  the  trustee,  are  excluded.  The  importance 
of  such  a  clause  is  illustrated  by  Stothers  v.  Toronto 
General  Trusts  Corporation  (1919)  44  0.  L.  R.  432. 

Where  the  trust  deed  provides  for  a  sinking  fund  to 
be  applied  in  the  purchase  of  bonds  which  are  offered 
for  redemption  at  the  lowest  price,  the  lowest  price 
means  the  lowest  average  price  obtainable.  And  if  the 
trustee,  by  paying  a  higher  price  for  a  block  of  bonds 
which  will  exhaust  the  moneys  at  its  disposal,  thereby 
succeeds  in  redeeming  a  larger  number  of  bonds  than 
if  it  had  accepted  a  lower  tender  for  a  small  block  and 
had  had  to  pay  more  for  the  balance  required  to  ex- 
haust the  moneys  in  its  hands,  then  the  trustee  is 
entitled  to  reject  such  lower  tender:  Whicher  v.  ^^a- 
tional  Trust  (1912)  A.  C.  377. 

A  trustee  for  bondholders  may  become  a  purchaser 
as  such  trustee  on  the  sale'  of  the  mortgaged  assets : 
Royal  Trust  Co.  v.  Bale  des  Chaleurs  Ry.  (1907-12) 
13  Ex.  Ct.  Rep.  1. 

The  mortgagee  must  protect  to  the  best  of  its  ability 
the  security  it  has  taken  for  the  bondholders,  and  there- 
fore may  bring  an  action  to  enforce  the  trusts  of  the 
mortgage:  Hatherton  v.  Temiscouta  Ry.  (1897)  Q.  R. 
12S.  C.  481. 

As  to  the  custody  of  title  deeds,  tliere  is  no  implied 
covenant  on  the  part  of  a  mortgagee  to  take  reasonable 
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care  of  tlicni  during  tlio  ooutinuanoe  of  the  seoarity:     SmU. 
(iUHtjan  V.  Sational  Bank  ( 1901 )  2  Ir.  513. 


The  cuinimtiy  sliould  covenant  to  pay  tlic  trustee's  itMnaiwm- 
roasoiiable  rentuuoration,  and  the  trust  deed  should  ^°' 
also  provide  that  this  is  to  be  paid  out  of  the  mortgaged 
assetH,  othorwisu  the  trustee  may  fail  to  obtain  priority 
over  tlie  bundholders  for  its  renmncratiou  out  of  pro- 
ceeds paid  into  Court  on  the  sale  of  the  assets  in  a 
delx'nture  holders'  action:  In  re  Acdes,  J  Ad.  (190*2) 
51  W.  R.  57.  It  is  important  tliat  the  remuneration 
should  bo  expressed  to  continue  until  the  assets  are 
realized :  Paul  v.  Piccadilly  Hold,  Ltd.  (1911)  2  Ch. 

'>:u. 

Where  a  receiver  is  appointed  the  services  of  the 
trusttK}  in  tlie  ordinary  course  of  things  come  to  an  end 
and  renmneration  will  not  be  continued :  In  re  Locke  d 
Smith,  Ltd.  (1914)  1  Ch.  687. 

But  in  every  case  it  would  appear  to  be  a  question 
of  the  proper  construction  of  the  trust  deed;  and  where 
the  tnist  deed  provided  for  the  payment  of  a  yearly 
sum  to  the  trustees  for  their  services  as  trustee  during 
the  continuance  of  the  security,  it  was  held,  that  not- 
withstanding the  appointment  of  a  receiver  under  a 
prior  trust  deed,  the  sale  of  the  company's  proi^erty, 
Uie  pa>'ment  off  of  tlie  first  mortgage  debentures  and 
tile  payment  into  Court  of  the  balance  of  the  proceeds, 
the  trustees  were  entitled  to  their  remuneration  during 
the  continuance  of  the  security:  In  re  British  Consoli- 
dated OU  Corporation  (1919)  88  L.  J.  Ch.  260. 

As  to  the  principles  on  which  remuneration  has  been 
awarded  by  the  Court  see  Toronto  General  Trusts  v. 
Central  Ontario  (1905)  6  O.  W.  R.  350.  See  also  on 
remuneration  of  the  trustee,  Hanson  v.  Montreal  Park 
and  Island  Ry.  (1902-3)  5  Que.  P.  R.  355;  Royal  Tntst 
( 'o.  V.  Atlantic  and  Lake  Superior  Ry.  (1907-12)  13  Ex. 
Ct  Rep.  42,  at  p.  60.  A  trustee  may  sue  the  company 
for  its  own  remuneration  without  obtaining  authoriza- 
tion from  the  l)ondholders :  Uatherton  v.  Temiscouta 
(1897)  Que.  12  S.  C.  481. 

P.C.A.— se 
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(2)  Interest. 

Sects.  It  is  advisable  for  the  trust  deed  to  provide  that  in- 

69-69M.  terest  shall  be  payable  at  the  agreed  rate  both  before 
and  after  maturity  and  before  and  after  default,  other- 
wise interest  will  only  after  maturity  be  allowed  as 
damages  and  will  be  computed  at  the  statutory  rate 
which  is  five  per  cent,  per  annum:  R.  S.  C.  (1906)  c. 
120,  s.  3;  People's  Loan  and  Deposit  v.  Grant  (1890) 
18  S.  C.  R.  262;  Plenderleith  v.  Parsons  (1907)  14  0.  L. 
R.  619.  Where  a  rate  higher  than  the  statutory  rate  is 
contracted  for  it  can  be  recovered :  Middleton  v.  Scott 
(1902)  4  0.  L.  R.  459;  Pringle  v.  Hutson  (1909)  19  0. 
L.  R.  652,  but  the  provision  must  be  specific.  ''  Until 
paid"  or  "fully  paid  and  satisfied"  are  insuflficient. 
This  has  been  held  to  mean  up  to  the  day  fixed  for  pay- 
ment of  principal,  and  not  to  carry  the  implication  that 
subsequent  interest  is  to  be  paid  at  the  same  rate: 
People's  Loan  and  Deposit  Co.  v.  Grant  (1890)  18  S.  C. 
R.  262: 

Where  the  trustee  under  a  mortgage  to  secure  bonds 
makes  a  declaration  under  an  acceleration  clause  call- 
ing in  the  principal  and  interest,  it  has  been  held  that 
interest  at  the  rate  provided  for  and  not  at  the  statu- 
tory rate  was  payable  after  the  date  of  the  declaration. 
The  mortgagor  by  the  interest  coupon  expressly 
promised  to  pay  a  specific  sum  of  money  on  a  specified 
date  at  a  specified  place,  and  the  rat?  of  interest  was 
not  affected  in  any  way  by  default  occurring  within  the 
period  covered  by  the  agreement  for  interest.  The 
debt  was  not  being  detained  any  more  after  the  declara- 
tion than  before  and  it  is  only  where  the  party  is  de- 
taining the  debt  beyond  the  period  during  which  the 
rate  of  interest  is  agreed  upon  that  the  statutory  rate 
applies:  Eastern  Trust  v.  Gushing  Sulphite  (1906)  2 
E.  L.  R.  93;3N.  B.  Eq.  392. 

Where  a  judgment  has  been  recovered  for  principal 
interest  and  costs  the  original  debt  is  merged  in  the 
judgment  and  interest  at  the  statutory  rate  only  is 
allowed:  European  Central  Ry.  (1876)  4  Ch.  D.  33.  A 
covenant  to  pay  interest  may  be  so  expressed  as  not  to 
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in«rin>  ill  u  juil^noiit,  r.g,^  a  cov(*nnnt  to  puy  interest 
»«>  \o\ig  HM  any  part  of  the  intoreut  rciiiaiiiM  ilu<*  either 
on  the  covenant  or  on  a  jud^neiit,  |K»r  Fry,  L^.,  in' 
Ex  parte  FvwiMtfs  (1884)  25  Ch.  D.  338,  at  p.  355.  and 
i*ee  /m  tf  Atiricultural  Cattlt  Insurance  Co.  (187G-7)  4 
Ch.  D.  34n,  and  Vopple  v.  Sylvestvr  (1883)  22  Ch.  D.98. 
In  a  windiiiK-up  a  bondholder  can  only  prove  in- 
terent  to  tlie  date  of  Uie  windini;-up:  He  Wiudinff-up 

Act    auil    Snuiunrsiil.      Flrrlrir    I  VM)»)    5    E.    L.    R.    129, 

139. 

Coupons. 

It  in  usual  to  make  the  interest  on  hoiidH  payable  by 
coufions  to  iH'arer,  and  where  this  is  done  such  coupons 
are  negotiable  securities:  Toronto  General  Trusts  v. 
Central  Ontario  Ry.  Co.  (1905)  10  0.  L.  B.  347;  Mc- 
Kemic  V.  Montreal  and  Ottawa  Ry.  (1878)  29  U.  C.  C. 
P.  :«3:  Connolly  v.  Montreal,  <fc.,  Ry.  Co.  (1901)  Q.  R. 
20  S.  C.  1.  A  coupon  detaclied  from  the  bond  to  which 
it  relat*^  does  not  lose  the  benefit  of  the  mortgage  lien : 
Trusts  and  Cuarantee  v.  nrand  Valley  Ry.  Co.  (1919) 
44  O.  L.  R.  398,  412.  The  holder  of  detached  coupons 
can  sue  on  them  without  being  at  the  same  time  holder 
of  the  bond :  McKenzie  v.  Montreal,  rfc,  Co.,  supra. 

The  holder,  however,  takes  subjwt  to  the  terms  of 
the  trust  deed,  e.g.,  that  no  action  shall  be  brought 
except  by  the  trustee:  Levis  County  Ry.  v.  Fountaiue 
(1904)  Q.  R.  13  K.  B.  523.  Coupons  on  bonds  secun'd 
by  a  trust  deed  partake  of  the  nature  of  a  specialty 
and  are  barre<l  in  twenty  years:  Toronto  General 
Trusts  V.  Central  Ontario  Rt'f.  Co.  (19a3)  6  t).  L.  R. 
534;  (1904)  8  <).  L.  R.  604. 

As  to  the  circumstances  under  which  the  acquisition 
and  payment  of  cou|)ons  will  have  the  effect  of  preser\'- 
ing  tlie  lien  and  the  right  to  rank  with  the  bond  for 
interest  payments;  see  Trusts  and  Guarantee  Co.  v. 
Grand  Valley  Ry.  Co.,  supra,  and  cases  citetl. 

Bond  interest  is  payabl(>  whether  there  are  profits 

or  not  unless  it  is  expressly  provided  that  interest  shall 

pie  payable  out  of  profits  only.    Such  l)onds  are  called 

"income  bonds.*'    Where  interest  is  payabh*  «iut  of  net 


/ 
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Sects.      profits  only  the  company  is  not  entitled  to  carry  the  net 
69-69m.    profits  forward,  but  must  set  aside  so  much  as  is  neces- 
sary for  the  maintenance  of  the  security  and  use  the 
balance  in  payment  of  interest  on  the  bonds :  Heslop  v. 
Paraguay  Central  Ry.  (1910)  54  S.  J.  234. 

If  the  assets  of  a  company  are  insujBficient  to  pay  in 
full  the  principal  of  the  bonds  and  arrears  of  interest 
the  assets  ought  to  be  distributed  rateably  according 
to  the  amounts  due  for  principal  and  interest  although 
some  of  the  bondholders  have  been  paid  interest  down 
to  a  later  date  than  others.  The  latter  are  not  entitled 
to  any  preferential  payment  of  arrears :  In  re  Midland 
Express  (1914)  1  Ch.  41.  From  the  time  when  the 
security  crystallizes  there  can'be  no  priority  among  the 
bondholders,  per  Swinfen  Eady,  L.J.,  at  p.  49. 

(3)  Redemption. 

Bonds  may  be  perpetual,  redeemable  on  notice  or 
may  be  for  a  fixed  number  of  years.  A  company  would 
Redemption,  not  have  power  to  issue  irredeemable  bonds  in  the  ab- 
sence of  such  a  provision  as  is  contained  in  s.  69  (3) :  In 
re  Southern  Brazilian  Rio  Grande  del  Sul  Ry.  Co. 
(1905)  2  Ch.  78. 

The  use  of  the  term  ''irredeemable"  usually  means 
that  the  company  has  no  power  to  redeem,  but,  if  the 
context  so  requires,  may  mean  that  the  bondholder 
cannot  claim  redemption:  Willey  v.  Joseph  Stock  S 
Co.  (1912)  2  Ch.  134,  note. 

Bonds  for  a  fixed  term  of  years  are  not  redeem- 
able before  maturity  at  the  option  of  the  company 
without  the  consent  of  the  holders.  Where  a  company 
as  an  alternative  to  making  a  fixed  portion  of  its  bond 
indebtedness  repayable  annually  (which  can  be  accom- 
plished by  means  of  the  issue  of  "serial"  or  "instal- 
ment" bonds)  desires  to  have  the  option  to  retire 
annually  a  proportion  of  its  bonds,  the  trust  deed  may 
contain  special  clauses  relating  to  the  redemption  of 
bonds,  providing  for  the  creation  of  a  sinking  fund  and 
the  retirement  of  a  certain  proportion  of  bonds  annu- 
ally by  means  of  drawings. 
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Where  the  tnistee,  under  a  proviHioii  in  the  trust     Sada. 
dewl,  Ih  din*cted  to  purchuite  bondK  oflfored  to  it  f«r._^'?^*' 
rcdomption  at  the  luwoHt  price,  that  means  the  price 
which  is  U)we8t  on  the  average  as  applied  to  the  whole 
block  purchased:     Sational  Trust  v.  H'hicher  (1912) 
A.  C.  377. 

Where  bonds  are  expressed  to  be  '* redeemable"  at 
a  certain  date  it  means  that  the  company  may  redeem 
them  if  it  so  desires,  but  is  not  obliged  to  do  so: 
MorrinoH  v.  Chicago  and  S.  U'.  (iranaries  (1898)  1  Ch. 
263. 

Where  debentures  contained  a  covenant  for  re- 
demption **on  or  after"  a  certain  date,  with  a  further 
provision  that  the  particular  debentures  to  be  paid  off 
would  be  detennincd  by  ballot  and  that  six  montiis' 
notice  would  be  given  by  the  company  of  the  (I^Immi- 
tures  drawn  for  payment,  the  company  having  failed 
to  hold  any  ballot,  one  of  the  debenture  holders  gave 
the  notice  and  it  was  held  that  the  principal  moneys  be- 
came presently  due  and  payable :  In  re  Tewkesbury  Gas 
Co.  (1911)  2  Ch.  279. 

Where  the  principal  is  made  to  fall  due  on  the  occur- 
rence of  a  certiiin  event,  e.g.,  a  winding-up,  the  com- 
pany or  the  guarantors  of  the  bonds  are  entitled  to 
redeem,  and  the  bondholders,  in  the  absence  of  other 
provisions  in  the  bonds,  have  no  option  to  refuse  re- 
demption :  Consolidated  Gold  Fields  of  South  Africa  v. 
Summer  d"  Jack  East,  Lim.  (1913)  82  L.  J.  Ch.  214. 

The  ordinary  rule  of  *'once  a  mortgage  always  a  aocfi&s  Uie 
mortgage"   and   the   principle   that   any   stipulation  J^JJJ^^^ 
which  restricts  or  clogs  the  equity  of  redemption  is 
void,  apply  to  mortgages  by  a  company. 

Thus  where  a  company  to  secure  a  loan,  pledged  it.s 
bonds  with  an  option  to  the  pledgee  to  purchase  at  forty 
per  cent,  within  twelve  months,  Uie  loan  to  b(K*onu»  duf 
on  thirty  days'  notice  by  either  side,  it  was  held  the  op- 
tion was  void  on  the  lender  endeavoring  to  exercise  it 
within  the  twelve  months  and  iH'fore  notice  of  redemp- 
tion had  been  given  by  the  company.  The  company  was 
entitled  to  redeem  on  payment  of  principal,  interest 
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Sects.  and  costs :  Samuel  v.  Jarrah  Timber,  dc,  Corporation 
69-69M.     (1904)  A.  C.  323. 

But  where  the  stipulation  by  the  mortgagee  is  a  col- 
lateral contract,  though  contemporaneous,  in  sub- 
stance independent  of  the  security,  and  not  unfair,  the 
Court  will  enforce  the  bargain  of  the  parties :  Kreglin- 
(jer  V.  'New  Patagonia,  &c.,  Co.  (1914)  A.  C.  25.  In  that 
case  the  lenders  advanced  money  to  the  borrowers 
upon  the  security  of  a  floating  charge  over  all  their 
property  present  and  future,  and  agreed  not  to  demand 
redemption  for  a  period  of  five  years,  but  the  borrow- 
ers were  to  be  at  liberty  to  repay  the  debt  at  an  earlier 
period  on  giving  notice.  The  agreement  also  contained 
a  provision  that  the  borrowers  should  not  sell  any 
sheepskins  to  any  purchasers 'other  than  the  lenders 
for  a  period  of  five  years  from  the  date  of  the  agree- 
ment so  long  as  the  lenders  were  willing  to  purchase 
the  same  at  an  agreed  price.  The  loan  was  paid  off 
before  expiration  of  the  five  years.  It  was  beld  that 
the  option  of  purchasing  the  sheepskins  was  not  ter- 
minated but  continued  for  the  period  of  five  years. 

Qucere,  whether  the  doctrine  against  clogging  the 
equity  of  redemption  applies  to  debentures  secured  by 
a  floating  charge :  DeBeers  Consolidated  Mines,  Ltd.  v. 
British  South  Africa  Co.  (1912)  A.  C.  52,  per  Lord 
Atkinson,  at  p.  68. 

(4)  Enforcing  the  security  on  default. 

Default  may  occur  under  the  trust  deed  or  inde- 
pendently of  its  provisions.  It  occurs  under  the  trust 
deed  if  one  of  the  events  happens  on  the  occurrence  of 
which  the  security  is  expressed  to  become  enforceable, 
e.g.,  non-payment  of  principal  or  interest,  failure  to 
pay  taxes,  suffering  an  execution  to  be  levied  against 
the  mortgaged  premises,  etc.,  etc. 

Independently  of  any  provision  in  the  trust  deed 
the  security  becomes  enforceable,  so  far  as  the  mort- 
gage of  the  company's  undertaking  is  concerned,  if  the 
company  ceases  to  carry  on  its  business:  Hodson 
v.  Tea  Co.  (1890)  14  Ch.  D.  859  (appointment  of  a  re- 
ceiver) :  In  re  Crompton  <S>  Co.  (1914)  1  Ch.  954  (re- 


BOXM.  407 

Koluti(>ii  for  voluiittiry  wintltiig-up) ;  Wallace  ▼.  Uni-     BmU. 
vvrsal  Automatic  MachiHf  Co.  (1894)  2  Ch.  547  (coui-    W-eSu. 
pulnory  wiiuliiifc-up). 

If  the  truht  tliH'd  cnlU  for  payineiit  ut  a  hpt>citied 

place,  e.y.,  at  the  re^i»ttereil  oflice  of  the  coinpauy,  there 

is  no  default  uiileHH  the  bondholder  premMitn  himself  at 

'    t    place   and   demands  payment:   In   re  Escalera 

'">)  25  T.  L.  li,  87.  If  more  tlian  one  place  is  named  - 
for  payment,  e.g.,  at  a  8pcK:ified  bank  or  at  the  head 
office  of  the  company,  then  it  is  for  the  jMjrson  to  whom 
payment  is  to  hv  made  to  fix  the  place  of  payment,  and 
unless  he  has  done  so  there  is  no  default:  Thome  v. 
City  nice  Mills  (1889)  40  Ch.  D.  357,  359.  Whether 
there  has  l)een  default  is  a  question  to  Im?  determined  on 
the  wording  of  the  trust  deed.  In  In  re  Harris  Calcul- 
ating Machine  Co.  (1914)  1  Ch.  920,  the  conditions  en- 
tlorsed  on  the  del)entures  were  as  follows: — 

'*(3)  The  principal  moneys  hereby  secured  slmll 
inunediately  become  payable  ...  if  the  re^s- 
tered  holder  shall  serve  notice  upon  the  company  re- 
quiring; payment  of  the  principal  moneys  and  interest 
(if  any)  and  the  company  has  made  default  .  .  . 
for  tliree  days  after  such  service:'*  **(!-)  the  principal 
moneys  .  .  .  will  be  paid  at  Lloyds  Hank,  Limited, 
222  Strand,  W.C.,  or  other  the  company's  bankers  for 
the  time  bein^if,  on  presentation  of  tliis  debenture, 
which  nmst  1k»  surrendered  on  payment.'* 

A  bondhoUler  gave  notice  to  the  company  retjuiring 
payment  of  principal  and  interest  within  three  days, 
but  neither  principal  nor  interest  was  paid,  and  the 
bondholder  then  commenced  a  debenture-holder's  ac- 
tion,  claiming  the  usual  relief.  The  defence  stated  in 
general  terms  that  the  money  was  not  due.  It  was  held 
that  there  had  lH»en  default  in  payment  of  interest 
under  condition  3  and  that,  therefore,  compliance  with 
condition  12  as  to  presentation  for  jiayment  was  un- 
necessary in  order  to  render  the  principal  liable. 

If  presentation  is  requisite  it  is  a  condition  pre- 
ceilent  and  should  be  pleaded  in  defence:  ht  r»  Harris 
Calculating  Machine  Co.  (1914)  1  Ch.  920. 
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Sects.  The  bondholders  or  the  trustee  on  default  occurring 

69-69M.  in  payment  of  principal  or  interest  have  all  the  reme- 
Enforcing  dies  of  a  mortgagee.  They  may  sue  the  company  on  the 
^^ndet&uii^  coveuaut  for  repayment,  or  they  may  apply  to  the  court 
for  the  appointment  of  a  receiver,  or  may  bring  action 
of  foreclosure.  The  latter  remedy  will  only  be  granted 
if  all  the  bondholders  are  before  the  Court :  In  re  Con- 
tinental Oxygen  Co.  (1897)  1  Ch.  511.  The  usual  ac- 
celeration clause,  whereby  in  the  event  of  default  for  a 
stated  period  the  whole  principal  sum  becomes  due,  is  a 
cumulative  provision  and  does  not  interfere  with  the 
right  to  foreclosure  which  becomes  immediately  exer- 
cisable on  the  occurrence  of  default:  Farmers'  Loan 
and  Trust  v.  Nova  Scotia  Centjral  (1891-2)  24  N.  S.  R. 
542.  Immediately  on  default  the  trustees  for  bond- 
holders can  sue,  even  though  there  may  be  other  reme- 
dies provided  in  the  trust  deed  which  are  not  available 
until  after  a  stated  period  has  elapsed :  Allan  v.  Mani- 
toba and  Northwestern  (1894)  10  Man.  L.  R.  106. 

The  trustee  for  bondholders  may,  if  the  right  is 
given  by  the  trust  deed,  enter  and  take  possession  and 
sell.  In  Wade  v.  Crain  (1915-16)  35  0.  L.  R.  402,  an  un- 
paid vendor  of  lands,  whose  agreement  permitted  him 
on  default  of  the  purchaser  to  enter  and  take  posses- 
sion, on  default  occurring  took  possession  not  only  of 
the  lands  but  also  of  certain  chattels  which  were  claimed 
in  an  action  by  the  liquidator.  The  vendor  attempted 
to  justify  the  taking  of  the  chattels  under  the  terms  of  a 
charge  conferred  by  bonds  of  which  he  held  some 
$24,000  out  of  an  issue  of  $100,000.  The  Appellate 
Division  held  that  the  attempted  justification  failed 
and  that  in  the  absence  of  the  other  bondholders  who 
were  not  before  the  Court  there  should  be  no  adjudica- 
tion on  tlie  right  to  prove  on  the  bonds  in  the  winding- 
up.  The  judgment  of  the  Appellate  Division  was 
aflSrmed  by  the  Supreme  Court  of  Canada  (1918)  55  S. 
C.  R.  208. 

A  bondholder  may,  if  principal  or  interest  is  unpaid, 
file  a  winding-up  petition:   Borough  of  Portsmouth 
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Tramuays  (1892)  2  Cli.  362;  uiitl  tt  bondholder  who  lias 

brought  an  action  and  obt^iined  the  upiMiiutment  of  a 

reotiiver  in  not  thereby  diKeutitled  from  petitioniu.c  to 
H'tHl  up,  ibut.  A  bondholder  whone  principal  or  in- 
st  Ih  not  due  iu  not  a  creditor  cntitUnl  to  |>ctition 
for  a  windinjf-up  order:  In  re  }Jelbourne  Brewery 
(19(»1)  1  011.453. 

The  bondholders  need  not,  however,  wait  until  the  jcopaHy. 
events  on  which  the  mortgage  becomes  enforceable 
occur.  If,  for  example,  judgments  have  been  recovered 
against  the  company  and  executions  are  likely  to  issue 
the  bondholders  are  entitled  to  have  a  receiver  ap- 
pointed even  though  the  company  is  not  in  default: 
Grigson  v.  Taplin  (1916)  85  L.  J.  Ch.  75 :  In  re  London 
Pressed  Hinge  Co.  (1905)  1  Ch.  576;  or  where  the  com- 
pany proposed  to  distribute  its  reserve  fund  which 
was  practically  its  only  asset  among  the  shareholders: 
TUi  Cote  Copper  Co.  (1913)  2  Ch.  588. 

This  is  called  the  doctrine  of  ** jeopardy,"  and  the 
principle  on  which  the  Court  intervenes  is  that  the 
bondholders  need  not  stand  by  and  see  the  assets 
>«'i/«*d  by  unsecured  creditors.  It  is  not  sufficient  for 
the  plaintiff  merely  to  show  that  the  proceeds  of  the 
assets  if  realized  would  be  insufficient  to  pay  off  the 
bonds:  In  re  New  York  Taxicab  Co.  (1913)  1  Ch.  1; 
but  see  Braunstein  v.  Marjdaiue  (1914)  58  Sol.  J.  755, 
where,  however,  there  were  other  circumstances  pre- 
sent. A  mortgagee  is  entitled  as  of  right  to  a  receiver, 
although  judgment  creditors  may  already  have  had  one 
of  their  own  appointed:  Allan  v.  Manitoba  (1899)  10 
Man.  L.  B.  101. 

The  mere  fact  that  the  company  has  gone  into  liqui-  Kffect  of 
dation  does  not  prevent  a  bondholder  from  bringing  *  **  "''*''' 
an  action  to  enforce  his  security:  In  re  Langendale 
Cotton  Spinning  Co.  (1878)  8  Ch.  D.  151;  Imperial 
Paper  MUU  v.  Quebec  Bank  (1910)  2  O.  W.  N.  1500, 
1502. 

Prima  facte  a  mortgagee  is  entitled  to  possession 
of  the  assets  mortgaged  to  him  and  a  licpiidator  ought 
not,  by  taking  possession.to  interfere  with  the  security: 
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Sects.       Shortreed  v.  Raven  Lake  (1909)  13  0.  W.  R.  720.    It 

^^■^^^'    was  held  in  the  same  case  that  if  the  parties  could  not 

Enforcing     agTce  as  to  what  was  specifically  covered  by  the  mort- 

fnSuit    8'^§'®  ^^^  plaintiff  might  have  leave  to  bring  an  action 

or  an  issue  might  be  directed  for  this  purpose. 

If  a  mortgagee  has  already  commenced  an  action 
and  a  winding-up  intervenes  he  should  have  leave  to 
proceed  except  under  special  circumstances,  or  unless 
the  same  relief  is  given  to  him  in  the  winding-up  as  he 
would  obtain  in  the  action:  Re  David  Lloyd  &  Co. 
(1877)  6  Ch.  D.  339.  Leave  will  usually  be  granted  as 
a  matter  of  course,  per  Meredith,  C. J.,  in  Re  Brampton 
Gas  Co.  (1902)  4  0.  L.  R.  509,  at  p.  518,  and  Capital 
Trust  Corporation  v.  YellotvJiefid  Pass  Coal  Co.  (1916) 
27  D.  L.  R.  25 ;  but  see  Re  International  Trap  Rock  Co., 
Ltd.  (1915)  8  0.  W.  N.  599.  There  a  motion  was  made 
for  leave  to  proceed  to  enforce  a  mortgage,  a  winding- 
up  having  intervened.  Lennox,  J.,  made  an  order 
allowing  the  applicants  to  proceed  to  enforce  their 
mortgage  after  the  expiration  of  three  months,  subject 
to  the  right  of  the  liquidator  or  an  unsecured  creditor 
or  a  shareholder  to  apply  for  an  extension  of  time.  The 
judge  held  that  he  had  a  discretion  to  refuse  leave  to 
proceed,  adopting  the  reasoning  of  Kay,  J.,  in  In  re 
Henry  Pound  (1889)  1  Megone  279,  and  not  following 
Re  David  Lloyd  S  Co.  (1877)  6  Ch.  D.  339.  In  In  re 
Excelsior  Brick  Company,  an  unreported  case  decided 
by  Middleton,  J.,  June  22, 1916,  an  application  was  made 
by  a  bondholder  on  behalf  of  himself  and  all  other 
bondholders  for  the  enforcement  of  the  bonds  and  a  re- 
ceiver. The  company  was  in  liquidation.  The  liquida- 
tor had  been  appointed  receiver  under  a  permissive 
condition  authorizing  the  majority  to  do  so.  There 
were  no  assets  of  the  company  other  than  a  certain 
judgment  which  the  liquidator  had  obtained  in  an  ac- 
tion then  in  appeal  and  the  proceeds  of  an  encumbered 
farm  when  sold.  Under  these  circumstances,  as  the 
liquidator  would  hold  all  assets  subject  to  the  bond- 
holders' rights  the  judge  held  that  it  was  inadvisable 
for  the  estate  to  be  put  to  the  expense  of  an  action.  It 
was  further  held  that  the  estate  being  realized  by  the 
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liquidator  in  both  capuciticH  any  question  raised  as  to     Beeto. 
the  bondholder's  rif^hts  to  participate  in  the  assets    B9^m. 

ht  have  to  be  diH;ided  by  an  action  if  and  when  the  " 

:•'  definitely  arose  and  there  were  assets  to  which  its 

^iou  might  be  applied. 

lie  hittrHational  Trap  Hock  Co.,  Ltd.,  appears  to 
Im'  ill  conflict  with  an  earlier  decision  of  In  re  British 
rolumhia  Tit'  and  Timber  Co.  (1908)  14  B.  C.  R.  81, 
where  Clement,  J.,  following  Re  David  Lloyd  <(*  Co.,  dis- 
■  -t»d  a  motion  by  a  liquidator  for  an  order  to  re- 
-iKiin  a  mortgagee  in  possfssion  from  procee<liiig  to 
sell,  and  thought  that  as  the  mortgagee's  action  did  not 
come  within  any  one  of  the  classes  of  "proceeding" 
K|K*cified  in  s.  23  of  the  Winding-up  Act,  section  22 
should  not  be  extended  to  cover  any  proceeding  outside 
those  classes.  But  quare,  whether  this  decision  is 
t:«>n(l  law.  It  has  been  held  that  after  a  winding-up 
order  property  of  a  company  can  not  be  sold  for  taxes : 
School  Commissioners  of  Hochelaga  v.  Montreal 
Abattoir  (1887)  3  M.  L.  R.  (Q.  B.)  116. 

Where  the  bondholders  have  in  an  action  obtained 
the  appointment  of  a  receiver,  and  a  liquidator  is  sub- 
sot]uently  appointed  in  a  winding  up,  the  receiver  will 
not  Ik*  displaced  unless  there  is  some  strong  reason  for 
so  doing:  Strong  v.  Carlyle  Press  (1893)  1  Ch.  I).  268. 
In  England  the  Court  will,  as  a  general  rule,  appoint 
the  liquithitor  in  place  of  the  receiver  to  act  as  receiver 
as  well  as  liquidator  where  a  debenture  holder  has  got 
an  order  from  the  Court  appointing  a  receiver:  In  re 
Joshua  Stubbs,  Ltd.  (1891)  1  Ch.  D.  475;  but  not  whore 
the  receiver  has  lK«en  appointed  by  the  delK'iiture  hold- 
ers themselves  under  a  power  to  do  so :  Jte  Pound,  Son 
rf  Hutchintfs  (1889)  42  Ch.  1).  402,  unless  the  power 
has  not  l)een  exercised  bona  fide:  Maskelyne  v.  Briti.sh 
Typewriter  (1898)  1  Ch.  133. 

Where  a  majority  of  tlie  delKMiture  holders  untler  a 
power  continued  in  the  debentures  had  appointed  the 
liquidator  of  the  company  as  rcH>eiver  and  an  applica- 
tion was  subsequently  matle  for  the  appointment  of  an- 
other receiver,  Rritton,  J.,  in   Be  Ciril  Service  Co- 
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Sects.       operative  Supply  Association  (1916)  10  0.  W.  N.  143, 
69-69M.     was  of  the  opinion  that  the  majority  of  the  debenture 


Enforcing     holders  could  appoint  another  receiver  in  place  of  the 
on^deSuU^  liquidator  and  that  the  Court  was  not  debarred  from 
appointing  another  person  because  of  the  former  action 
of  the  majority. 

See  also  Bank  of  Montreal  v.  Maritime  Sulphide 
Fibre  Co.  (1901)  2  N.  B.  Eq.  328,  where  the  liquidators 
under  a  winding-up  order  granted  subsequently  to  the 
appointment  of  a  receiver  disputed  the  validity  of  the 
mortgage  and  the  extent  of  the  property  covered  and 
the  Court  held  that  the  receiver  (who  had  been  ap- 
pointed before  the  winding-up  order,  but  after  the  ap- 
plication to  Avind  up)  should  not  be  discharged  but  the 
order  appointing  the  receiver  -was  varied  and  confined 
to  the  property  described  in  the  mortgage. 

Where  the  majority  was  made  up  in  part  of  deben- 
tures equitably  mortgaged  to  the  plaintiffs  who  had 
not  been  consulted  in  making  the  appointment,  it  was 
held  that  the  appointment  had  not  been  properly  made 
and  that  a  receiver  should  be  appointed  by  the  Court : 
In  re  Slogger  Automatic  Feeder  Co.  (1915)  84  L.  J. 
Ch.  587. 

(5)  Who  may  exercise  remedies  on  default. 

It  is  the  right  of  the  bondholders  themselves  to 
enforce  the  security  in  the  absence  of  a  contrary  pro- 
vision in  the  trust  deed,  and  the  action  may  be  brought 
by  a  bondholder  suing  on  behalf  of  himself  and  all 
other  bondholders  making  the  trustee  a  co-defendant 
with  the  company.  It  is  usual,  however,  for  the  trust 
deed  to  curtail  the  right  of  bondholders  to  take  proceed- 
ings and  in  every  case  the  terms  of  the  document  must 
be  looked  at  to  ascertain  the  bondholders^  rights  in  this 
regard.  Thus,  in  Levis  County  Ry.  v.  Fountaine  (1904) 
Q.  R.  13  K.  B.  523,  where  the  trust  deed  provided  that 
**any  proceeding  for  the  purpose  of  enforcing  the  prin- 
cipal and  interest"  of  the  bonds  should  be  initiated  by 
the  trustee  in  its  own  name,  it  was  held  that  such  pro- 
vision deprived  the  bondholders  of  the  right  of  suit  and 
was  binding  on  a  person  who  had  acquired  coupons 
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wliicli  were  held  to  bi>  8ubji*ot  to  the  oovemuitii  con-  8«eU. 
taJncHl  iu  the  boucl«.  A  contrary  principle  wan  stated  69-69M. 
in  Shtiiufhiit'ssy  v.  Imyerial  Trust  Co.  (1904)  3  N.  B. 
Ki].  J,  tliuugli  the  Court  in  that  caHC  held  that  there  wa« 
t  \  iilt'uce  of.refunal  by  tlie  trustee  to  take  procc^edings. 
In  Cleary  v.  Brazil  Hy.  (191G)  85  L.  J.  K.  B.  32, 
'  *\\v  trust  deed  contained  a  common  provision  to 
i  it  tliat  no  bondholder  should  have  the  right  to 

institute  any  suit  or  proceeding  for  the  execution  of 
the  trusts  of  the  trust  deed,  that  was  held  not  to  disen- 
title a  bondholder  from  suing  for  arrears  of  interest  on 
the  covenant  contained  in  the  bond  ^nd  the  coupons 
attached.  The  usual  clause  in  a  trust  deed  authorizing 
the  trustee  to  take  proceedings  on  requisition  of  the 
bondholders  will  not  prevent  trustee  from  suing  for  its 
remuneration  without  having  first  obtained  authoriza- 
tion from  tin*  bondholders:  Hotherton  v.  Temiscouta 
Hy.  Co.  (1897)  Q.  R.  12  S.  C.  481. 

(6)  Receivers. 

A  receiver  may  be  appointed  by  the  bondholders  Bectirtr 
themselves  or  by  the  trustee  where  there  is  a  power  JSJ^"**** 
given  in  the  bonds  or  covering  trust  deed,  if  any;  or  by  p©*'*''- 
the  Court  in  a  debenture-holders*  action.    The  circum- 
stances under  which  tlie  Court  will  appoint  a  receiver 
at  the  instance  of  the  bondholders  have  been  considered 
above. 

Wry  different  consequences  How  from  the  two 
modes  of  appointment.  Tnist  dee^ls  securing  bonds 
now  almost  invariably  do,  and  always  should,  provide 
that  the  trustee  may  in  the  event  of  default  appoint  a 
receiver,  in  which  case  the  instrument  itself  must  be 
referred  to  for  the  powers  and  duties  of  the  receiver. 
Such  power  must  be  exercised  bona  fide,  otherwise  the 
Court  will  appoint  its  owna  receiver:  Maskelyne  v. 
British  Typewriter  (1898)  1  Ch.  133.  Unless  the  power 
is  expressly  made  exercisable  on  the  pro|>erty  of  the 
company  Ix'eoming  in  jeopardy  the  bondiioldt'rs  must 
resort  to  the  Court  if  a  receiver  is  desired  to  he  ap- 
pointed on  such  grounds.  Unless  the  trust  deed  states.as 
it  ought,  that  the  receiver  is  to  1m»  deenu^d  the  agent  of 
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Sects.  the  company  he  will  be  deemed  to  be  the  agent  of  the 
69-89M.  bondholders,  or  the  trustee,  who  will,  therefore,  be  liable 
for  any  default  on  his  part:  Re  Vimbos,  Ltd.,  (1901)  1 
Ch.  470;  Robinson  Printing  Co.  v.  Chic,  Ltd.  (1905)  2 
Ch.  123,  where  the  debenture  holders  were  held  to  be 
personally  liable  for  debts  incurred  by  the  receiver. 
This  point  is  important  as  regards  remuneration,  for 
if  the  receiver  is  the  agent  of  the  bondholders  he  can 
claim  remuneration  from  them:  Deyes  v.  Wood  (1911) 
1  K.  B.  806. 

But  even  where  the  receiver  is  the  agent  of  the 
bondholders  he  is  for  some  purposes  the  agent  of  the 
company,  at  all  events*  so  far  as  is  necessary  to  enable 
him  to  exercise  the  powers  conferred  on  him  by  the 
debentures,  per  Warrington,  J.,  in  Robinson  v.  Chic* 
(1905)  2  Ch.  123,  at  p.  132. 

Where  the  receiver  is  expressly  stated  to  be  the 
agent  of  the  company  there  is  no  personal  liability  of 
the  receiver  or  trustee  for  debts  incurred  in  carrying 
on  the  business:  Owen  v.  CronJc  (1895)  1  Q.  B.  265; 
Gosling  v.  Gaskell  (1897)  A.  C.  575.  And,  though  the 
receiver's  agency  ceases  if  a  winding-up  occurs,  he 
does  not,  in  the  absence  of  authorization  from  the  bond- 
holders, by  continuing  to  act  make  the  trustee  liable  as 
principal,  ibid. 

Receiver  The  positiou  of  a  receiver  appointed  by  the  Court 

by  c*ourt.  ^^  thus  described  by  Haldane,  L.C.,  in  Parsons  v.  Sov- 
ereign Bank  (1913)  A.  C.  160,  at  p.  167:  *'A  receiver 
and  manager  appointed,  as  were  those  in  the  present 
case,  is  the  agent  neither  of  the  debenture  holders 
whose  credit  he  can  not  pledge,  nor  of  the  company 
which  can  not  control  him.  He  is  an  officer  of  the 
Court  put  in  to  discharge  certain  duties  prescribed  by 
the  order  appointing  him. ' '  He  is  not  the  agent  or  man- 
ager of  the  company  and  can  not  make  contracts  on 
which  the  company  will  be  liable :  Moss  Steamship  Co. 
V.  Whinney  (1912)  A.  C.  254;  he  is  a  principal  and  not 
an  agent,  per  Vaughan  Williams,  L.J.,  in  In  re  Glasdir 
Copper  Mines  (1900)  1  Ch.  365. 
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As  to  tlie  receiver '8  right  to  he  iudeiunified  out  of     Sects, 
the  estate  see  Ju  re   Glasdir   Copper   Mines,   supra  \    69-69m. 
Strapp  V.  Bull  (1895)  2  Ch.  1.  ~ 

The  appoiiitiiieut  of  ii  receiver  hy  the  Court  leaven  Kff«rt of  tk« 
the  eouipany  in  existence,  hut  deprives  the  company  JJJ^JjJj***"' 
of  all  jHiwer  to  enter  into  contracts  or  to  alienate,  <»»P"»y' 
pledge  or  otherwise  dispose  of  the  assets  of  which  the 
receiver  is  put  in  possession.    The  company's  powers 
are  in  aheyance:    Moss   Steamship   Co.   v.    Whintiey 
(1912)  A.  C.  254.    The  appointment  of  a  receiver  will 
ordinarily  operate  as  a  dismissal  of  the  company's  ser- 
vants: Heid  V.  Explosives  (1887)  56  L.  J.  Q.  B.  388; 
Rolfe  V.  Canadian  Timber,  <tc.,  Co.  (1906)  12  B.  C.  B. 
363 ;  hut  does  not  put  an  end  to  ail  the  company 's  con- 
tracts,  e.g.,  trade  cctiitracts. 

A  receiver  having  delivered  goods  to  a  customer  of 
the  company  under  a  contract  made  by  the  company 
lK»fore  his  appointment,  assigned  the  amounts  due  for 
such  goods  to  a  bank,  and  afterwards  cancelled  the 
contract  made  by  the  company.  Notice  of  the  assign- 
ment to  the  bank  was  not  given  to  the  customer  until 
after  the  contract  had  been  cancelled: — Held,  that  in 
an  action  brought  by  the  bank  against  the  customer  to 
I  ("cover  the  debt  so  assigned  the  customer  was  entitled 
to  set  off  damages  sust^iined  by  the  cancellation  of  the 
contract:  Parsons  v.  Sovereign  Bank  (1913)  A,  C.  160. 

The  duty  of  the  receiver  is  to  take  possession  of  and  r>oti««of  the 
prot(»ct  the  assets  of  the  company  comprised  in  the  '^'**^ 
charge:  Manchester  v.  MUford  (1880)  14  Ch.  D.  645. 
lie  is  responsible  for  negligence  in  administering  the 
••state  and  reasonable  care  and  ordinary  business  con- 
trol are  required:  Plisson  v.  Duncan  (1905)  36  S.  C.  R. 
647.  A  receiver  may  under  certain  circumstances  l)e 
empowered  by  the  Court  to  borrow  a  limited  sum  on 
receiver's  certificates  to  be  a  first  charge  in  priority  to 
the  lionds  as  was  done  in  Sage  v.  Shore  Line  (1901)  2 
X.  B.  Kq.  321.  He  will  not,  however,  be  authorized  to 
make  large  expenditures  where  it  is  not  clearly  bene- 
ficial to  the  estate;  see  Ritchie  v.  Central  Ontario  By. 
(1904)7O.L.R.727. 
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Sects. 
69-69M. 


Possession 
of  the 
receiver. 


Proceedings 
against  the 
receiver. 


Receiver 

and 

manager. 


Since  the  amending  Act  of  1917,  receivers  are  re- 
quired to  file  certain  notices  and  accounts  as  provided 
■  by  s.  69C. 

As  to  duties  and  powers  of  receivers  see  further 
Kerr  on  Receivers  and  the  annotation  in  (1914)  18  D. 
L.  R.  5. 

An  action  by  a  receiver  is  properly  brought  in  the 
name  of  the  company  and  "while  it  is  prudent  for  the 
receiver  to  obtain  the  Court's  sanction  to  tlie  institu- 
tion of  an  action  it  is  not  necessary  to  do  so :  Franco- 
Belgian,  dc,  Co.  V.  DuhuG  (1918)  41  D.  L.  R.  711. 

As  the  receiver  is  an  officer  of  the  court  it  is  a  con- 
tempt of  court  to  interfere  with  his  possession  of  the 
assets  of  the  company ;  see  hv  re  Maudslay  &  Sons  S 
Field  (1900)  1  Ch.  602.  As  to  the  practice  in  England 
with  regard  to  making  an  order  for  possession  of  the 
company's  assets,  see  National  &g.  Bank  of  England 
V.  United  Electric  Theatres  (1916)  85  L.  J.  Ch.  106. 
Where  the  court  appoints  a  receiver  over  property  out 
of  the  jurisdiction  he  is  not  put  into  possession  by  the 
mere  order  of  the  court,  and  a  person  who  takes  pro- 
ceedings in  the  foreign  country  against  the  assets  is 
not  guilty  of  contempt :  In  re  Maudslay  &  Sons  S  Field 
(1900)  1  Ch.  602. 

In  Diehl  v.  Carritt  (1907)  15  0.  L.  R.  202,  leave  was 
given  by  Riddell,  J.,  to  bring  an  action  against  the 
receivers  of  an  Ontario  company  to  restrain  them 
from  carrying  out  a  scheme  for  a  fresh  bond  issue, 
although  the  scheme  had  been  upheld  on  a  motion 
before  a  judge  of  the  High  Court  of  Justice  in 
England. 

The  court  will  in  a  proper  case  appoint  a  receiver 
to  act  as  receiver  and  manager.  A  receiver  and 
manager  is  empowered  to  carry  on  the  business  of  the 
company  for  the  purpose  of  realization.  The  receiver 
mil  not  be  directed  to  manage  the  business  unless  the 
latter  is  by  express  terms  or  by  implication  included 
in  the  security:  Whitley  v.  Challis  (1892)  1  Ch.  64  (C. 
A.).     The  business  of  the  company  will  be  included 
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in  thf  N<t;urity  if  the  latter  covers  the  *'  good  will  '*  of  StotfiSM. 
thi*  company,  uiul  it  i»  important  that  tlio  trii»t  deed 
should  8o  provide.  The  word  "property'*  may  be  snffi- 
oient  to  include  the  good  will  or  buBineBS  of  the  com- 
pany: Saitfr  V.  Leas  Hotel  Co.  (1902)  1  Ch.  332;  see 
also  Peek  v.  Transmarin  Iron  Co,  (1876)  2  Gh.  D.  115; 
Makins  v.  Pernj  Ibhotsoti  it  Sons  (1891 )  1  Ch.  133,  and 
Edwards  v.  Standard  lioUing  Stock  Syndicate  (1893) 
1  Ch.  574,  where  receivers  and  managers  were  ap- 
pointed where  the  charge  did  not  in  terms  include  the 
good  will. 

(7)  Modification  of  rights  of  bondholders. 

It  is  usual  I'ur  the  trust  deed  tu  contain  a  provision  Modiscation 
enabling  a  stated  majority  at  a  meeting  of  bondholders  teod^iden. 
to  consent  to  a  modification  of  the  terms  of  the  security. 
It  may  be  advisable  in  the  interests  of  the  bondholders 
generally,  e.g,,  to  postpone  the  due  date  of  the  principal 
moneys  or  waive  compliance  with  sinking  fund  provi- 
sions or  to  permit  the  issue  of  prior  lien  bonds.  The 
effect  of  such  a  provision  in  the  trust  deed  is  in  each 
case  a  matter  of  the  construction  of  its  terms. 

Rondholdors  may  vote  to  promote  their  individual 
interests  even  though  special  provision  is  being  nuide 
with  regard  to  the  bonds  held  by  them,  if  it  is  made 
openly:  Goodfellow  v.  Nelson  Line  (1912)  2  Ch.  324. 
The  conversion  of  redeemable  into  irredeemable  Imnds 
was  held  to  be  a  *'  modification  *'  within  the  meaning 
of  the  trust  deed  in  Northern  Assurance  Co.  v.  Fam- 
tutm  (1912)  2  Ch.  125. 

See  the  following  cases  as  to  modification  of  bond- 
holders' rights: — Bury  v.  Famatima  Development 
Cor.  Ltd.  (1910)  A.  C.  439;  Mercantile  Investment  and 
General  Trust  Co.  v.  River  Plate  (1894)  1  Ch.  578; 
Sneath  v.  VaUey  Gold  Co.  (1893)  1  Ch.  477;  FoUUt  v. 
Eddystone  dc.  Quarries  (1892)  3  Ch.  75;  Shiw  v. 
Hoycv  Ltd.  (1911)  1  Ch.  138;  Cox  Moore  v.  Peruvian 
Corporation  (1908)  1  Ch.  604;  He  New  York  Taxicali 
Co.  (1913)  I  Ch.  \;  Re  B.  C.  Portland  Cement  Co, 
(1915)  22  D.  L.  R.  609,  affirmed  (1916)  27  D.  U  R.  726; 
Dirhl  V.  Carritt  (1907)  15  O.  L.  R.  202. 
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Sect.  70. 


Dividends. 


Nottoim-  70.  No  dividend  shall  be  declared  which  will  impair  the 

pair  capital,  capital  of  the  company.     2  E.  VII.^  c.  15,  s.  58. 


dividends. 


Debts  de-  71.  The  directors  may  deduct  from  the  dividends  payable 

ducted  from   to  any  shareholder  all  such  sums  of  money  as  are  due  from  him 

to  the  company,  on  account  of  calls  or  otherwise.     2  E.  VII., 

c.  15,  s.  59. 

Pajnnent  of  dividends  generally. 

Procedure. 

Payment  out  of  capital. 

Accretions  to  capital. 

English  decisions. 

Distinction  between. fixed  and  circulating 
capital. 

Dividends  on  shares  of  companies  subject 
to  the  Act. 

Rules. 
Liability  of  directors. 
Position  of  shareholders. 
Preference  shares. 
Bonus. 

Tenant  for  life. 
Reserve  fund. 


Payment  of 
dividends. 


Payment  of  dividends  generally. 

The  proper  fund  for  the  payment  of  dividends  is 
the  excess  of  the  company's  earnings  over  the  expen- 
ses incurred  in  obtaining  them.  But  it  is  obvious  that 
opinions  may  differ  as  to  the  items  which  ought  to  be 
taken  into  consideration  in  settling  the  two  sides  of 
the  account,  the  balance  of  which  may  be  divided  as 
profit. 

Dividends  may  be  paid  before  ordinary  current 
debts :  Stevens  v.  South  Devon  R.  Co.  (1851)  9  Ha.  313 ; 
Corry  v.  Londonderry,  etc.,  Co.  (1886)  29  Beav.  263; 
before  the  company's  works  are  finished:  Browne  v. 
Monmouthshire  Co.  (1851)  13  Beav.  32;  where  the 
calculation  of  profits  is  based  on  an  exaggerated  value 
of  assets:  Stringer's  Case  (1867)  L.  R.  4  Ch.  475; 
Ranee's  Case  (1871)  L.  R.  6  Ch.  104;  before  organ- 
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iziition  ex(>eiiHi*8  aro  paid:  Hale  v.  Cleland  (1864)  4  F.  Beet.  70*71. 

&  F.  117;  Bardwt'U  v.  Sluffirld  Waterworks  Co,  (1872) 

L.  R.  14  Eq.  517;  when*  there  has  l)een  no  proviKion  for 
replacing  wnstinK  capit4il:  Lee  v.  Neufchatel  Asphalt 
Co,  (1889)  41  Ch.  D.  1.  And  where  capital  ex|>en8CH 
have  been  paid  out  of  income,  they  may  afterwards 
l)e  charged  to  the  capital  so  as  to  increase  a  dividc!id : 
Mills  V.  Northern  Railway  of  Buenos  Ay  res  (1870)  5 
Ch.  621. 

When  a  iliviili-nd  is  declared  and  becomes  payable 
it  is  a  debt,  and  each  shareholder  is  entitled  to  sue  the 
company  for  his  proportion:  Eastern  Railway  Co.  v. 
Symonds  (1850)  5  Ex.  237,  and  the  Statute  of  Limit- 
ations  will  bar  the  shareholders'  claims  in  six  years: 
Re  Severn  R.  Co.  (1896  )1  Ch.  564. 

A  dividend  must  be  declared  before  suit  can  hif 
brought  for  it  even  where  shares  carry  a  fixed  prefer- 
ential dividend:  Bond  v.  Barrow  Haematite  (1902)  1 
Cb.  353.  As  to  withdrawal  of  interim  dividend  nee 
Lagunas  Nitrate  v.  Schroeder  (1901)  85  L.  T.  22. 

The  mere  fact  that  no  dividend  is  declared  by  a 
profit  making  company  is  insufficient  to  warrant  an 
order  for  an  inspection  under  section  92  of  the  Act: 
Re  Sarnio  Ranching  Co.  (1915)  8  W.  W.  R.  697. 

Where  there  has  been  a  transfer  of  shares  the 
transferee  is  entitled  to  all  dividends  declared  after 
the  date  of  his  transfer  or  contract  for  sale:  Black  v. 
Ilnmersham  (1878)  4  Ex.  D.  24. 

In  the  absence  of  express  autliority  dividends  must 
be  paid  in  cash :  Hoole  v.  Great  Western  Ry.  Co,  (1867) 
L.  R.  3  Ch.  262;  Wood  v.  Odessa,  etc.,  Co.  (1889)  42 
Ch.  D.  645.  Dividends  cannot  be  paid  by  an  issue  of 
debentures:  Wood  v.  Odessa  Waterworks  Co.  (1889) 
42  Ch.  D.  636,  nor  by  an  issue  of  preference  stock: 
Hoole  v.  Great  Wrsteru  Ry.  Co.  (1868)  3  Ch.  262. 

Hut  the  shareholders  may  unanimously  agree  to 
aocept  payment  in  some  other  form  than  cash.  A 
stock  dividend  is  stock  distributed  to  those  already 
holding  stock  by  way  of  dividend  upon  their  holdings, 
per  Middleton,  J.,  in  Re  Fulford  (1913)  14  I).  U  K. 
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Sees.  70-71.  844;  29  0.  L.  E.  375.    See  also  Re  Croiv's  Nest  Pass 

— Hardware  Co.  (1914)  16  D.  L.  E.  44. 

Dividends.  Where  the  governing  act  forbids  the  capitalization 

of  surplus  earnings  in  this  manner  the  court,  after 
setting  aside  the  directors'  resolution  declaring  the 
dividend,  will  not  order  the  payment  of  the  dividend 
in  money:  St.  Lawrence  Furniture  Co.  v.  Binet  (1915) 
24  Que.  K.  B.  405;  25  D.  L.  E.  316. 

In  the  absence  of  provision  to  the  contrary,  divi- 
dends- are  payable  rateably  on  the  number  of  shares 
held,  irrespective  of  the  amount  paid  up  thereon:  Oak- 
bank  Oil  Co.  V.  Crum  (1883)  8  App.  Cas.  65.  As  to 
apportionment  of  dividends  see  E.  S.  0.  (1914)  c.  156, 
s.  4  and  similar  provisions  in  other  provinces. 

Procedure. 

Section  80  (b)  of  the  Act  empowers  the  directors 
to  pass  by-laws  with  regard  to  the  declaration  and 
payment  of  dividends.  In  the  absence  of  a  by-law 
limiting  the  power  of  directors  to  declare  dividends, 
the  shareholders  are  not  entitled  to  rescind  a  resolu- 
tion of  the  directors  declaring  a  dividend:  Denault  v. 
Stewart  (1918)  54  Que.  S.  C.  209. 

Where  the  shareholders  are  the  proper  persons  to 
declare  the  dividend,  a  dividend  cannot  be  legally 
declared  at  a  meeting  of  directors :  Re  Cardiff  Coal  Co. 
(1910-11)  3  A.  L.  E.  325,  and  it  was  held  in  the  same 
case  that  the  court  might  find  from  the  inspection  of 
the  minutes  whether  the  meeting  was  one  of  the  share- 
holders or  directors.  See  also  Karr  v.  South  Side 
Lumber  Co.  (1916)  28  D.  L.  E.  739,  on  the  necessity 
for  following  the  regulations  applicable  for  the  declar- 
ation of  a  dividend. 

Payment  out  of  capital. 

To  pay  dividends  when  there  are  no  profits  is  to 
pay  them  out  of  capital,  and  is  tantamount  to  returning 
so  much  capital  to  the  shareholders.  It  '*  diminishes  " 
or  *' impairs"  the  capital  within  the  meaning  of  s.  95 
of  the  Ontario  Act,  or  s.  70  of  the  Dominion  Act. 


» 
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DirectorH,  who  for  fruuduh'iit  purposes,  and  in  Sect.  70-71. 
order  to  lead  sharehulderH  and  the  public  to  believe 
tiiat  the  afTair8  of  the  company  arc  in  a  favourable 
pohition,  dti'lare  dividends  out  of  proHts  when  tlufro 
are  no  profitH  to  pay  them,  and  pay  tlie  dividend  either 
out  of  the  capital  of  the  company  or  out  of  money 
lx)rrowed  for  the  purpose,  are  guilty  of  a  criminal 
ofTenc<»,  punishable  at  common  biw:  liurmts  v.  Pennell 
(1849)  2  H.  L.  C.  497;  R,  v.  EsdaiLe  (1858)  1  F.  &  F. 
213. 

Accretions  to  capital. 

Whon  it  is  said  "  that  dividends  arc  not  to  be  paid  Accretiont 
out  of  capital,  the  word  capital  means  the  money*******'***' 
subscribed  pursuant  to  tiie  memorandum  of  associa- 
tion, or  what  is  represented  by  that  money.  Accretions 
t«>  that  capital  may  be  realized  and  turned  into  money, 
which  may  be  divided  amongst  the  shareholders:** 
Verner  v.  General  db  Commercial  Trust  (1894)  2  Ch. 
239. 

A  good  statement  of  the  principle  is  that  of  Byrne, 
J.,  in  Foster  v.  New  Trinidad  Lake  Asphalt  Co.  (1901) 
lCh.p.212.     He  says:— 

**  It  is  clear,  I  tliink,  that  an  appreciation  in  total 
value  of  capital  a.ssets,  if  duly  realized  by  sale  or  get- 
ting in  of  some  portion  of  such  assets,  may  in  a  proper 
case  be  treated  as  available  for  purposes  of  dividend. 
This,  I  think,  is  involved  in  the  decision  in  the  case 
of  Lubbock  V.  British  Bank  of  South  America  (1892) 
2  Ch.  198,  cHed  with  approval  by  Lord  Lindley  in 
Verner  v.  General  and  Commercial  Investment  Trust, 
(1894)  2  Ch.  p.  265,  where  he  says:  *  Moreover,  when 
it  is  said,  and  said  truly,  that  dividends  are  not  to  bo 
paid  out  of  capital,  the  word  ^'capital"  means  the 
money  subscribcHl  pursuant  to  the  memorandum  of 
iissociation,  or  what  is  represented  by  that  money. 
Accretions  to  that  capital  may  be  realized  and  turned 
into  money,  which  may  1m>  divided  amongst  the  share- 
liolders,  as  was  decided  in  Lubbock  v.  British  Bank  of 
South  America.*     If  I   rightly  appreciate  the  tme 
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Sees.  70^71.  effect  of  the  decisions,  the  question  of  what  is  profit 
Dividends,  available  for  dividend  depends  upon  the  result  of  the 
whole  accounts  fairly  taken  for  the  year,  capital,  as  well 
as  profit  and  loss,  and  although  dividends  may  be  paid 
out  of  earned  profits  in  proper  cases,  although  there 
has  been  a  depreciation  of  capital,  I  do  not  think  that 
a  realized  accretion  to  the  estimated  value  of  one  item 
of  the  capital  assets  can  be  deemed  to  be  profit  divisible 
amongst  the  shareholders  without  reference  to  the 
result -of  the  whole  accounts  fairly  taken.'' 

English  decisions. 
English  de-  The  whole  question  has  been  much  considered  in  a 
whether  lost  number  of  cases  in  England,  and  in  Re  National  Bank 
Z^^J^T  ^f  ^^^^e^,  Limited,  (1899)  2  Ch.  629,  there  was  a  very 
before  divi-  full  discussiou  of  the  principles  on  which  the  Courts 
paid.  now  act.     In  that  case  the  losses  written  off  in  one  year 

w^ere  not*  brought  forward  the  next  year  so  as  to  dimin- 
ish the  profits  of  that  year,  but  were  simply  ignored, 
a  fresh  start  being  made  each  year,  and  the  dividends 
being  paid  out  of  the  excess  of  the  annual  receipts  over 
the  annual  expenses.  The  effect  of  this  was  to  throw 
all  bad  debts  written  off  and  not  provided  for  by  an 
increase  of  the  reserve  fund  on  to  the  capital ;  to  dimin- 
ish the  paid-up  capital  year  by  year,  and,  nevertheless 
to  keep  paying  dividends  out  of  the  excess  of  the 
annual  receipts  over  the  current  expenses.  It  is 
obvious  that  this  method  of  procedure,  if  long  contin- 
ued, would  ultimately  exhaust  the  paid-up  capital  of 
the  company,  and  the  first  disastrous  year  in  which 
the  current  outgoings  exceeded  the  current  incomes  it 
would  produce  great  embarrassment.  The  Court  of 
Appeal  said,  however :  ' '  Such  a  mode  of  dealing  with 
the  company's  assets,  however  reprehensible,  must 
nevertheless  not  be  confounded  with  paying  dividends 
out  of  the  paid-up  capital  of  the  company.  The  paid- 
up  capital  of  a  limited  company  cannot  be  lawfully 
returned  to  the  shareholders  under  the  guise  of  divi- 
dends or  otherwise.  Even  an  article  of  association 
authorizing  the  payment  of  interest  to  shareholders  on 


I 


oiviDiiiiw.  423 

the  umountH  puid  upon  their  Hhures  caunot  authorize  a  Sect.  70-71. 

it  of  such  iiitoroHt  out  of  capital :  »ce  In  re  Sharp  ~ 
, .  .  -,  1  Ch.  154;  but  paid-up  capital  which  iH  lost  cau 
no  more  be  applied  in  paying  dividendi)  than  in  paying 
<lobt«.  Its  loss  renders  any  subsequent  application  of 
it  impossible.  There  was  no  such  dealing  with  the 
paid-up  capital  of  the  company  in  this  case  as  to 
amount  to  an  illegal  application  of  it.  Further,  it  is 
not  iM)ssible  for  the  Court  to  suy  that  the  law  prohibits 
a  limited  company,  even  a  limited  banking  company, 
from  paying  dividends  unless  its  paid-up  capital  is 
intact.  Suppose  a  heavy  unexpected  loss  is  sustained, 
which  must  be  met  if  there  are  assets  with  which  to 
meet  it,  the  capital,  even  uncalled  capital,  must,  if 
necessary,  be  applied  to  meet  it.  Such  an  application 
of  capital  is  a  perfectly  legitimate  use  of  it.  There  is 
no  law  which,  in  the  case  supposed,  prevents  the  pay- 
ment of  all  future  dividends  until  all  the  capital  so 
t'xpended  is  made  good.  Many  honest  and  prudent 
men  of  business  would  replace  a  large  loss  of  capital  by 
degrees,  and  would  reduce  the  dividends,  but  not  stop 
them  entirely,  until  the  whole  loss  was  made  good.  No 
law  comi>el8  them  to  pay  none  at  all.  Tliere  are  caves 
in  which  no  honest  competent  man  of  business  would 
think  of  charging  particular  debts  or  expenses  to 
capital. 

**  We  are  certainly  not  prepared  to  sanction  the 
notion  that  all  debts  incurred  in  carrying  on  a  business 
can  be  properly  permanently  charged  to  capital,  and 
that  the  excess  of  receipts  over  other  outgoings  can 
l)c  afterwards  properly  divided  as  profit,  as  if  there 
had  been  no  previous  loss.  No  honest  competent  man 
engaged  in  trade  or  commerce  would  carry  on  business 
on  8noh  a  principle.  Hut,  excluding  cases  in  which 
everyone  can  see  that  a  particular  debt  or  outlay  can- 
not l)e  reasonably  charged  to  capital,  it  may  be  safely 
said  that  what  losses  can  be  properly  charged  to  capi- 
tal, and  what  to  income,  is  a  matter  for  business  men 
to  determine,  and  it  is  often  a  matter  on  which  the 
opinions  of  honest  and  competent  men  will  differ.  See 
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Sees.  70-71.  Gregory  v.  Patchett  (1864)  33  Beav.  595.    There  is  no 
hard  and  fast  rule  on  the  subject. 

*'  There  can,  however,  be  no  doubt  that,  if  the 
expenses  or  payments  are  obviously  improperly 
charged  to  capital,  and  are  so  charged  simply  to  swell 
the  apparent  profits,  and  to  make  it  appear  that  divi- 
dends may  properly  be  declared,  dividends  declared 
and  paid  under  such  circumstances  cannot  be  treated 
as  legitimately  paid  out  of  profits,  and  can  no  more 
be  justified  than  if  they  were  paid  out  of  capital.  This 
was  determined  in  Bloxham  v.  Metropolitan  Ry.  Co. 
(1868)  L.  R.  3  Ch.  337,  and  has  been  acted  upon  in 
many  other  cases,  e.g.,  Ranee's  Case  (1870)  L.  K.  6 
Ch.  104;  In  re  Oxford  Benefit  Building  and  Investment 
Sopiety,  35  Ch.  D.  502;  Leeds' Estate,  Building  and 
Investment  Co.  v.  Shepherd,  36  Ch.  D.  787;  In  re 
London  and  General  Bank  (No.  2),  (1897)  2  Ch.  673. 
**  It  would  seeem  that  Jessel,  M.R.,  inclined  to  the 
opinion  that  a  limited  company  could  not  pay  divi- 
dends unless  its  paid-up  capital  was  kept  up.  See  In 
re  Ehhw  Vale  Steel,  Iron  and  Coal  Co.  (1876)  4  Ch. 
D.  827.  But  no  decision  has  ever  gone  this  length, 
and  in  the  light  of  the  preceding  cases  dividends  may 
be  paid,  even  by  a  limited  company,  although  its 
normal  capital  is  not  kept  up." 

See  also  Lee  v.  Neuchatel  Asphalte  Co.  (1889)  41 
Ch.  D.  1. 

The  case  of  Re  National  Bank  of  Wales  was  affirmed, 
suh   nom.  Dovey  v.   Cory  (1901)    A.   C.   477,   by  the 
House   of   Lords,  but  on   other  grounds,   and   some 
doubt  was  thrown  on  the  corjrectness  of  the  proposi- 
tions laid  down  by  the  Court  of  Appeal.     The  Court 
of  Appeal  has,  however,  recently  followed  Re  National 
Ammonia      Bank  of  Wales  and  the  earlier  cases  in  Ammonia  Soda 
ChtmbeV'    Co.  V.  Chamberlain  (1918)  87  L.  J.  Ch.  193;  (1918) 
^^^-  1  Ch.  266.     There  a  company  at  one  time  had  a  large 

amount  standing  to  debit  of  profit  and  loss  which  arose 
by  debiting  (at  a  time  when  the  company's  gross  trad- 
ing profit  was  insufficient  to  provide  the  same)  certain 
sums  for  depreciation  of  buildings,  plant  and  machin- 
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cry  duriiifT  a  certain  period.  There  was  no  evidence  Sees.  70*71. 
of  any  actual  depreciation  of  these  iteniH  during  the 
period.  There  were  also  debited  large  sums  for  direc- 
tors* fees,  mortgage  and  debenture  interest.  The  effect 
of  this  debit  was  to  indicate  on  the  books  of  the  com- 
pany that  the  capital  was  impaired. 

By  a  revaluation  of  the  premises,  made  honestly 
and  in  good  faith  by  the  directors,  the  amount  at  which 
the  company's  land  stood  in  the  balance  sheet  was 
largely  increased,  with  tlie  result  that  a  credit  was 
creatiHl  which  would  have  enabled  the  previous  debt 
to  be  writU'n  off.  Part  of  this  was  written  off  out  of  the 
new  credit  and  part  out  of  subsequent  net  profits.  The 
directors  regarded  the  debit  as  extinguished  and  in 
subsequent  years  paid  dividends  which  were  less  in 
amount  than  the  net  profits  which  were  made  in  those 
years.  In  an  action  by  the  company  against  the 
directors  to  make  them  refund  these  dividends  on  the 
ground  that  tlie  profits  of  subsequent  years  must  in 
the  first  instance  be  applied  to  replace  the  previous 
loss,  it  was  held  that  this  need  not  be  done,  that  the 
dividends  were  not  paid  out  of  capital  but  out  of  profits 
and  that  the  directors  were  under  no  liability  to  repay 
the  same.  See  also  Lawrence  v.  West  Somerset 
V'wrnil  Rnihvay  (1918)  2  Ch.  250. 

Distinction  between  fixed  and  circulating  capital. 

A  distinction  has  been  drawn  in  the  cases  between  nistinrtion 
''  fixed  "  and  "  floating  "  dr  **  circulating  '*  capital  ^^^^I'j^lf;^ 
nn  which  the  most  recent  statement  is  that  contained  «»^ui*«'n« 
in  Ammonia  Soda  Co.  v.  Chamberlain,  supra.    There"* 
Swinfen  Eady,  L.  J.,  (87  L.  J.  Ch.  202;  (1918)  1  Ch. 
2()Cy)  said: 

"  Wliat  is  fixed  capital?  That  which  a  company 
retains  in  the  shape  of  assets  upon  which  tlie  sub- 
scril>ed  capital  has  been  expended,  and  which  assets 
either  themselves  produce  income  indefuMident  of  any 
further  action  by  the  company,  or,  being  retained  by 
the  eonipnny,  are  made  use  of  to  reproduce  income  or 
gain  profits."  .  .  .  "What  is  circulating  capital!  It  is 
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Sees.  70-71.  a  portion  of  the  subscribed  capital  of  the  company 
intended  to  be  used  by  being  temporarily  parted  with 
and  circulated  in  business,  in  the  form  of  money,  goods 
or  other  assets,  and  which,  or  the  proceeds  of  which, 
are  intended  to  return  to  the  company  with  an  incre- 
ment, and  are  intended  to  be  used  again  and  again,  and 
to  always  return  with  some  accretion." 

The  bearing  of  the  distinction  on  the  question  of 
dividends  is  stated  at  the  same  page  as  follows : 

'  *  The  terms  '  fixed  '  and  *  circulating  '  are  merely 
terms  convenient  for  describing  the  purpose  to  which 
the  capital  is  for  the  time  being  devoted,  when  consid- 
ering its  position  in  respect  to  the  profits  available  for 
dividend.  Thus,  when  circulating  capital  is  expended 
in  buying  goods  which  are  sold  at  a  profit,  or  in  buy- 
ing raw  materials  from  which  goods  are  manufactured 
and  sold  at  a  profit,  the  amount  so  expended  must  be 
charged  against,  or  deducted  from,  receipts  before  the 
amount  of  any  profits  can  be  arrived  at."  And  the 
same  distinction  is  stated  in  Verner  v.  General  and 
Commercial  Investment  Trust  (1894)  2  Ch.  239  at  p. 
266,  where  Lindley,  L.J.,  said,  '' Perhaps  the  shortest 
way  of  expressing  the  distinction  which  I  am  endeav- 
ouring to  explain  is  to  say  that  fixed  capital  may  be 
sunk  and  lost,  and  yet  that  the  excess  of  current 
receipts  over  current*  payments  may  be  divided,  but 
that  floating  or  circulating  capital  must  be  kept  up, 
as  otherwise  it  will  enter  into  and  form  part  of  such 
excess,  in  which  case  to  divide  such  excess  without 
deducting  the  capital  which  forms  part  of  it  will  be 
contrary  to  law." 

In  Bond  v.  Barrow  Haematite  Steel  Co.  (1902)  1 
Ch.  353,  Farwell,  J.,  (as  he  then  was)  extended  the 
above  rule  to  a  realized  loss  in  respect  of  leasehold 
iron  mines  held  by  the  company  for  the  purpose  of 
supplying  themselves  with  ore,  which  he  regarded  as 
circulating  capital  which  must  be  made  up  before  any 
dividend  could  be  paid. 
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Dividends  on  shares  of  companies  subject  to  the  Act.     Beet.  70>71. 

WIhtc  there  is  a  prohibition  agaiuHt  paying  any  DividMidt 
dividend  '*  which  will  impair  the  capital  of  the  coni- J^JJJj^ 
pany  *'  such  as  is  contained  in  s.  70,  the  foroproing  i««»»bJeot 
auUiorities  to  the  effect  that  dividends  may  be  declared 
out  of   profits   without   restoring  lost   capital   have 
h«*en  said  to  be  inapplicable:  Stavert  v.  Lovitt  (1907-8) 
42  N.  S.  R.  449,  487;  Colonial  Assurance  Co.  v.  Smith 
(1913)  12  D.  L.  E.  113, 122.    Sed  qu(vre,  for  the  statute 
does  not  impose  any  obligation  on  the  directors  to 
restore  capital  lost,  nor  does  it  forbid  the  payment  of 
any  dividend  while  the  capital  is  inij)aired.     See  also 
33  Can.  L.  J.  p.  91 

Dividends  may  not  be  paitl  except  out  of  profits  Profit*. 
— nor  except  out  of  divisible  profits. 

What  are  profits! 

As  regards  circulating  capital  the  solution,  though 
not  always  easy  as  a  matter  of  evidence,  is  perfectly 
clear  as  a  matter  of  law.    See  cases  above  cited. 

With  respect  to  fixed  capital  there  is  no  hard  and 
fast  rule.  Every  case  must  depend  on  its  own  facts. 
An  increase  in  the  value  of  fixed  assets  will  not  easily 
be  treated  as  profit,  for  it  may  disappear  in  the  same 
way  as  it  arose,  and,  conversely,  depreciations  in  the 
value  of  fixed  assets  need  not  always  be  restored 
before  paying  dividends  out  of  trading  or  other  profits 
really  earned  by  the  company — but  in  such  circum- 
stances directors  should,  to  fulfil  their  legal  obliga- 
tions, act  not  only  honestly  but  conservatively. 

Rules. 

It  is  submitted  that  if  directors  desire  to  protect 
themselves  against  proceedings  for  wrongfully  declar- 
ing dividends  they  should  observe  the  following  rules. 

(1)  Create  a  reserve  fund  for  unexpected  losses; 
set  aside  proper  amounts  annually  for  dcprt^ciation  of 
buildings  and  plant,  for  replacing  wasting  assets,  for 
bad  and  donbtful  debts. 

(2)  Refrain  from  paying  dividends  unless  the  com- 
pany's o{)eration8  show  a  profit  according  to  wliit  is 
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Sees.  70-71.  described  by  Palmer  Precedents,  11th  ed.  875,  as  the 
■  *  *  single  account ' '  system  which  works  out  as  follows : — 

The  paid-up  capital  is  treated  as  a  liability.  A  balance 
sheet  is  made  up  showing  the  profit  or  loss  during 
the  period,  showing  on  the  credit  side  all  the  assets  and 
on  the  debit  side  all  liabilities,  incduding  paid-up 
capital  and  all  losses  and  depreciation.  The  balance  to 
the  credit  or  debit  of  profit  and  loss,  after  adding  or 
deducting  the  credit  or  debit  balance  carried  forward 
from. the  previous  year,  shows  the  surplus  assets  or 
profits,  or  the  deficit  or  amount  of  the  impairment  of 
capital. 

The  accuracy  of  the  result  of  such  a  system  depends 
on  the  correctness  of  the  valuation  assigned  to  the 
various  assets  of  the  business,  such  as  lands,  plant, 
patents,  good  will,  &c.  The  value  of  lands  and  build- 
ings is  usually  fixed  at  cost  and  an  annual  sum  written 
off  for  depreciation ;  and  it  is  obvious  that  as  regards 
fixed  capital  a  company  which  does  not  propose  to 
dispose  of,  e.g.,  plant  or  buildings  is  not  concerned  to 
show  fluctuations  in  the  value  thereof  in  its  annual 
statements.  As  regards  circulating  capital  the  dan- 
gers of  overvaluation  may  be  illustrated  from  Re  Owen 
Sound  Lumber  Co.  (1917)  33  D.  L.  R.  487  at  pp.  495  ff. 

For  a  discussion  of  the  modes  of  ascertaining 
profits  and  methods  of  valuation  see  In  re  Spanish 
Prospecting  Co.  (1911)  1  Ch.  92. 

(3)  If  there  has  been  a  large  loss  so  that  the  com- 
pany's capital  is  seriously  impaired  and  the  impair- 
ment can  not  be  made  good  out  of  profits  within  a 
reasonable  time  the  capital  should  be  reduced  under  s. 
54  of  the  Act. 

It  is  doubtful  whether  the  directors  of  a  company 
governed  by  the  Act  whose  assets  are  of  a  wasting 
character,  e.g.,  a  mining  company,  can  safely  authorize 
the  payment  of  dividends  without  setting  aside  a  fund 
to  provide  against  the  exhaustion  of  the  assets.  In 
Ontario  an  amendment  of  the  Companies  Act  was 
passed  in  1913,  which  now  appears  as  s.  95  of  R.  S.  0. 
(19M)  c.  178,  expressly  in  order  to  give  the  directors 


DIYIDBNOB.  429 

of  a  company  protootion  in  such  a  oa«e.  Where  such  Saet.  70-71. 
tt  company  pays  dividundM  without  making  provision 
for  the  cxhuuHtion  of  wasting  assets  it  would  be  pru- 
dent for  tile  directors  to  draw  the  attention  of  the 
shareholders  to  that  fact  in  the  notices  aooompanying 
the  dividend  cheques. 

Liability  of  directors  for  dividends  improperly  de- 
clared. 

Section  82  of  the  Act  imposes  on  the  directors  LUbiUtj 
responsible  for  the  payment  of  a  dividend  contrary  to  »' <'i»«**o"- 
the  provisions  of  the  section  a  joint  and  several 
liability  to  the  company,  the  individual  shareholders, 
and  the  company's  creditors  for  all  debts  of  the  com- 
pany then  existing,  and  for  all  debts  thereafter  con- 
tracted during  th(,»ir  continuance  in  office  respectively. 

Apart  from  the  act  directors  who  pay  a  dividend 
out  of  capital  are  bound  to  make  it  good  personally 
on  being  sued  by  the  company :  Oxford  Benvfit  liuUd- 
ing  SocUty  (1887)  35  Ch.  D.'oOl  They  may  also  be 
proceeded  against  by  way  of  misfeasance  summons 
in  a  winding-up  under  s.  123  of  the  Wiuding-rp  Act 
K.  S.  C.  144,  cf.  He  Owen  Sound  Lumber  Co.  (1916- 
17)  38  O.  L.  R.  414;  Staveri  v.  Lovitt  (1907-08)  42  X. 
S.  R.  449.  See  also  Re  Metropolitan  Theatres  Ltd, 
(1919)  IG  O.  W.  N.  241.  Action  may  also  be  brought 
by  a  shareholder  against  a  director  who  has  author- 
ized the  payment  of  an  illegal  dividend,  but  in  sudi  a 
case  a  shareholder  who  has  received  and  retained  his 
share  of  the  dividend  knowing  that  it  involved  a 
repayment  of  capital  is  personally  incomi>etent  to 
maintain  the  action:  Towers  v.  South  African  Tug  Co. 
(1904)  1  Ch.  558;  Crawford  v.  Bathurst  Land  dc.  Co. 
(1916)  37  O.  L.  R.  611 ;  and  ho  is  in  no  stronger  posi- 
tion because  he  sues  on  behalf  of  himself  and  other 
shareholders,  ibid. 

An  illegal  dividend  can  not  bo  ratified  by  the  sharo-  ij«binty 
holders:  Crawford  v.  Bathurst  Land  dc.  Co.  (1916)  37  «''««'«•««« 
U.  I  J.  K.  Gil.  d«'n<u  in<>c- 

Diroctors  wl>o  an»  not  wilfully  Inattentive  to  duty '"^  **'''*^ 
are  not  liable  for  having  ^leciared  a  dividend  which 
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Sees.  70-71.  impairs  the  company's  capital  if  they  have  done  so 
through  accepting  incorrect  statements  of  the  com- 
pany's officials:  Re  Owen  Sound  Lumber  Co.  (1917) 
33  D.  L.  R.  487 ;  38  0.  L.  R.  414.  They  are  not  bound  to 
investigate  the  accuracy  of  the  statements  put  before 
them:  Owen  Sound  Lumber  Co.,  supra;  Dovey  v.  Cory 
(1901)  A.  C.  477  at  p.  485.  Directors  of  a  bank  are 
not  bound  .to  examine  its  books,  but  if  anything  arises 
to  suggest  the  need  of  enquiry  it  is  their  duty  to 
obtain  full  explanation  and  if  they  retain  an  official 
after  they  are  aware  of  his  improper  conduct  involving 
the  resources  of  the  bank  they  are  liable  for  his  subse- 
quent ads:  Stavert  v.  Lovitt  (1907-08)  42  N  S.  R.  449 

The  liability  of  a  director^  on  a  misfeasance  sum- 
mons under  s.  123  of  the  Winding-up  Act  is  the  same 
whether  he  has  been  regularly  appointed  or  not :  Ov;en 
Sound  Lumber  Co.  (1917)  33  D.  L.  R.  487;  (1916-7)  38 
0.  L.  R.  414.  Where  a  director  is  proceeded  against 
under  this  section  he  is  liable  only  for  the  amount 
whereby  the  dividends  have  depleted  the  capital,  ibid. 
and  see  the  report  Re  Owen  Sound  Lumber  Co.,  33  D. 
L.  R.  supra,  at  pp.  503  and  504,  for  the  difficulty  w^hich 
sometimes  exists  in  ascertaining  the  amount  whereby 
capital  has  been  reduced.  See  also  Northern  Trust  v. 
Butchart  (1917)  35  D.  L.  R.  169.  Sometimes  there  is  no 
difficulty  in  determining  the  measure  of  the  directors ' 
liability.  Thus  where  a  land  company  sold  its  lands  at  a 
net  profit  of  $25,003.72,  but  the  directors  distributed 
$36,024,  the  excess  of  such  sum  over  the  net  profit  was 
a  payment  out  of  capital :  Crawford  v.  Bathurst  Land 
Co.  (1916)  37  0.  L.  R.  611,  622.  It  was  held  in  the  same 
case  that  the  directors  in  ascertaining  the  profit  were 
entitled  to  treat  a  third  mortgage  received  by  the  com- 
pany from  the  purchaser  for  $50,851.13  as  being  good, 
having  regard  to  the  fact  that  the  purchaser  had 
actually  paid  in  cash  on  the  purchase  $50,000,  and  to 
declare  a  dividend  to  the  extent  of  the  profit  so  shown. 

There  was  no  appeal  on  the  question  of  dividends. 
See  (1918)  42  0.  L.  R.  256,  260.  But  the  point  is  fur- 
ther considered  in  the  reasons  for  judgment  of  Duff, 
and  Anglin,   JJ.,   on   the    further    appeal   on   other 
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branohes  of  the  case  to  the  Supreme  Conrt  of  Canada,  8Mt.  70-71. 
(IMO)  50  D.  L.  B.  467.  

Whore  the  president  of  a  company  wilfally  misrc- 
presonted  the  earningM  to  the  din^ctorM  ko  aM  to  Induce 
them  to  declare  dividends  not  warranted  by  the  actual 
<  arnings,  he  was  held  to  be  liable  in  damages  to  the 
company,  even  though  the  payment  was  nut  out  of 
the  fixed  capital  and  was  not  ultra  vires.  The  fact  that 
the  shareholders  had  received  the  dividends  was 
immaterial  where  the  company  was  bringing  the 
action,  for  if  the  moneys  had  not  been  paid  out  the 
working  capital  of  the  company  would  have  remained 
r  or  its  indebtedness  have  been  less:  Northern 
.     fation  Co.  v.  Lonp  (1906)  11  O.  L.  R.  230. 

Si>e  further  the  notes  to  s.  80  and  to  s.  123  of  the 
Winding-up  Act. 

Position  of  shareholders. 

A  shareholder  who  takes  a  dividend  not  knowing  i'o«itinn  of 
that  it  is  paid  out  of  capital  is  not  bound  to  return  »'»»^*»oWers. 
it '.FlUcroft's  Case  (1882)  21  Ch.  D.  519;  /n  re  Denham 
(1884)  25  Ch.  D.  752.  But  if  he  does  know  that  it  is 
paid  out  of  capital  the  company  can  get  it  back :  Craw- 
ford V.  Bathurst  Land  dc.  Co.  (1916)  37  0.  L.  B.  611. 
Similarly  the  liquidator  can  recover  dividends  im- 
properly declared,  at  any  date  where  the  shareholder 
can  not  plead  good  faith:  Hyde  v.  Scott  (1919)  47  D. 
L.  R.  260,  267. 

Where  a  dividend  has  been  declared  when  the 
company  is  insolvent  the  application  thereof  in  pay- 
ment of  shares  in  full  will  not  be  allowed  and  on  a 
winding-up  the  shareholders  are  not  entitled  to  any 
credit  in  respect  thereof:  Re  Northern  Constructions 
Ltd.  (1910)  19  Man.  L.  R.  528. 

Preference  shares. 

The  tlividend  on  preference  shares  depends  on  the  pr«r»r«iK» 
terms  of  the  issue,  and  such  terms  may  be  found  in  the  "^'^ 
letters  patent  or  in  the  by-laws.    See  Ashhury  v.  Wat- 
son (1885)  30  Ch.  D.  376:  Wehh  v.  Earle  (1865)  I..  R. 
20Eq.  556. 
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Sees.  70-71.  One  advantage  of  defining  the  rights  of  preference 
and  other  shareholders  in  the  petition  and  of  having 
them  inserted  in  the  letters  patent  is  to  fortify  the 
position  of  the  respective  classes,  for  rights  uncon- 
ditionally attached  by  the  letters  patent  to  a  particu- 
lar class  of  shares  cannot  be  altered  or  infringed: 
Ashbury  v.  Watson,  supra.  See  note  on  Preference 
Shares,  supra. 

Every  infringement  or  attempted  infringement  of 
the  rights  of  a  preference  shareholder  will  be 
restrained  by  injunction  and  the  fact  that  the  owner 
of  preference  shares  may  have  for  years  asquiesced  in 
the  declaration  of  a  dividend  on  the  ordinary  shares 
while  there  was  an  arrear  of  dividend  due  on  the 
/  preference  shares,  will  not  dfeprive  him  of  his  right 

in  respect  of  subsequent  arrears  though  it  will  pre- 
clude him  from  making  any  claim  in  respect  of  those 
particular  arrears :  Matthews  v.  Great  Northern  Rail- 
way Co.  (1859)  28  L.  J.  Ch.  375,  and  see  also  Leeling 
v.  Insurance  Co.,  45  Barb.  510. 

Bonus. 

''  Bonus  may  be  described  as  whatsoever  comes 
from  a  fund  accumulated  during  several  preceding 
years  for  any  purpose,  and  ultimately  found  unneces- 
sary for  tlie  ordinary  payments,  or  grown  so  large 
as  not  to  be  capable  of  being  dealt  with  in  the  usual 
way;  if  that  be  paid  to  the  shareholders  in  addition 
to  the  dividend,  I  should  say  that  was  a  bonus."  Kiii- 
dersley,  V.  C,  in  Hollis  v.  Allan  (1866)  14  W.  R.  980. 

Tenant  for  life. 

As  between  the  tenant  for  life  and  the  remainder- 
man of  shares  which  have  been  settled  by  deed  or  will, 
the  principle  is  that  the  tenant  for  life  takes  all  divi- 
dends and  bonuses  declared  in  his  lifetime:  Price  v. 
Anderson  (1847)  15  Simons  473;  Hopkins'  Trust 
(1874)  L.  R.  18  Eq.  696;  Armitage  v.  Garnett  (1893) 
3  Ch.  mi\Malam  v.  Hitchens  (1894)  3  Ch.  578. 

But  where  the  dividend  is  paid  in  shares  it  may  be 
regarded  as  being  capitalized,  and  in  this  case  the 
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teimiit  for  lifo  cannot  claim  it  as  income:  If  ouch  v.  Saei.  70*71. 

Sproule  (1887)    12   App.   Ca«.   385;   Barton's  Trust 

(1888)  L.  H.  5  Eq.  238. 

The  exeroiso  of  the  company's  disorctiou  in  distri- 
huting  profits  as  dividends  or  converting  them  into 
I  apital  is  binding  on  botli  the  rcmaindor-man  and  the 
tenant  for  lifo :  Bouch  v.  Sproule,  supra. 

What  a  company  says  is  income  shall  be  income, 
and  what  it  sayn  is  capital  shuU  be  capital :  lie  Bouch 
(1885)  29  Ch.  1).  G59;  and  the  question  whether  profits 
remain  income  or  have  been  capitalized  is  in  eacii  case 
n  question  of  fact.  ibid.  See  also  In  re  Piercy  (1907) 
1  Ch.  289. 

But  the  mere  fact  of  moneys  being  taken  from  undi- 
vided profits  and  carried  to  a  reserve  fund  has  been 
considered  not  equivalent  to  their  capitalization:  Re 
Bridf/euater  Navigation  Co.  (1891)  2  Ch.  317;  but  see 
Fiahvr  v.  Black  and  White  Puhlishiny  Co.  (1901)  1 
Ch.  174. 

The  time  when  the  profits  were  earned  by  the  com- 
pany is  immaterial  as  between  the  tenant  for  life  and 
remainder-man.  Their  rights  have  been  made 
dependent  on  the  legitimate  acts  of  the  company,  and 
subject  to  the  law  of  apportionment,  arc  determined  by 
the  time  not  at  which  the  profits  are  earned  by  the 
company  but  by  tlie  time  at  >i'hich  they  are  by  the 
action  of  the  company  made  divisible  amongst  its 
members:  Re  Bouch  (1885)  29  Ch.  D.  659;  see  also 
Dale  V.  Hayes  (1871)  40  L.  J.  Ch.  244;  Maclaren  v. 
Staittton  (1861)  3  D.  F.  &  J.  202;  In  re  OtfUvie  (1919) 
88  L.  J.  Ch.  159;  In  re  Thomas  (1916)  2  Ch.  331. 

However,  in  certain  cases  another  principle  may  t^ 
applied,  viz.,  tliat  when  executors  delay  realizing  com- 
pany shares  so  as  to  nurse  a  doubtful  asset,  and  this 
operates  to  deprive  the  life  tenant  of  his  income  in 
the  meantime,  the  whole  loss  can  not  be  thrown  eitlier 
upon  capital  or  income,  but  must  be  distributed 
between  capital  and  income :  Re  Leys  (1911-12)  3  O.  W. 
N.  464,  per  Middleton,  J.  and  see  In   re  Atkinson 


434  DOMINION  COMPANIES  ACT. 

Sees.  70-71.  (1904)  2  Ch.  160:  Hibbert  v.  Cooke  1  Sm.  &  Stu.  552; 

In  re  Bird  (1901)  1  Ch.  916. 

The  effect  of  the  Apportionment  Act  in  respect  of 
dividends  declared  after  the  death  of  a  tenant  for 
life,  but  declared  for  a  period  entirely  prior  to  tho 
death  of  the  tenant  for  life,  is  to  make  such  dividends 
fall  into  the  estate  of  the  tenant  for  life:  In  re  Muir- 
head  (1916)  2  Ch.  181;  85  L.  J.  Ch.  598. 

Reserve  fund. 

''  Such  a  fund  is  a  very  common  feature  in  well 
managed  and  prosperous  companies  of  all  kinds,  and 
it  consists  of  moneys  made  or  saved  as  a  result  of 
their  operations  from  year  tayear  and  not  paid  out  in 
dividends  to  their  shareholders.  .  Instead  of  being  left 
as  a  floating  balance  at  the  credit  of  profit  and  loss 
account,  it  is  transferred  to  another  account  and  called 
the  rest  account  or  reserve  account  or  surplus;  but, 
under  whatever  name  it  may  exist,  it  is  simply  the 
company's  current  surplus  of  assets  over  liabilities, 
treating  the  paid  up  capital  as  a  liability, ' '  per  Street, 
J.,  in  Toronto  v.  Consumers'  Gas  Co.  (1903)  5  0.  L. 
R.  494  at  p.  499-500. 

A  reserve  fund  may  consist  of  goods  as  well  as 
money:  Gignac  v.  Gignac  &  Cie.  (1910)  Que.  37  S.  C. 
174,  per  Lemieux,  J.,  at  p.  184. 

The  directors  of  a  company,  in  the  absence  of  pro- 
visions to  the  contrary  in  the  letters  patent  or  by-laws, 
and  subject  to  the  control  of  the  shareholders,  are 
entitled  to  maintain  a  rest  or  reserve  fund  and  are  not 
bound  to  distribute  the  whole  of  the  profits  among  the 
shareholders.  The  reserve  fund  may  lawfully  be  in- 
vested in  such  securities  as  the  directors  may  select, 
subject  to  the  control  of  a  general  meeting  of  the 
shareholders,  and  it  is  not  ultra  vires  for  a  company 
to  invest  its  profits  in  the  name  of  a  sole  trustee,  who 
will  be  strictly  accountable  for  all  investments  held  by 
him.  If  the  directors  prefer  to  do  so,  subject  to  the 
control  of  the  shareholders,  they  may  retain  the  profits 
as  an  undivided  fund  standing  at  the  credit  of  profit 
and  loss,  or  appropriate  them  to  any  other  use  of  the 
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oompany:  liurUind  v.  Earlc  (1902)  A.  C.  83;  City  of  B9C%,70-71. 

Toronto  v.  Comumers'  das  Co.  (1903)  5  0.  L.  B.  494; 

Kennedy  v.  Acadia  Pulp,  do,,  Co.  (1905)  38  N.  8.  B. 
291. 

Tht»  Court  liuH  no  jurisdiction  to  control  the  deci- 
sion of  the  8hureholder8  us  to  the  propriety  of  retain- 
ing profits  undivided;  nor  will  tlie  Court  interfere  to 
say  what  is  a  fair  or  reusonahle  sum  to  reUiin  undivided 
or  what  resen'e  fund  may  properly  be  required:  Bur- 
land  V.  Earle  (1902)  A.  C.  83,  at  p.  95.  And  in  that 
case  it  was  held  that  a  minority  of  the  shareholders 
could  not  prevent  the  directors  who  held  control  from 
retaining  a  very  large  sum  as  a  reserve  fund. 

No  doubt,  if  it  could  be  shown  that  the  directors 
were  not  acting  bona  fide  either  in  maintaining  an  in- 
ordinate reser\'e  fund  or  in  their  investment  of  it,  a 
shareholder  could  claim  the  intervention  of  the  Court. 
See  the  observations  of  Lord  Davey  in  the  same  case 
at  p.  97  of  the  report.  In  Bond  v.  Barrow  Haematite 
Co.  (1902)  1  Ch.  353,  Farewell,  J.,  at  p.  368,  observes 
that  it  would  be  a  very  strong  measure  for  the  Court 
to  override  the  discretion  of  the  directors  and  compel 
them  to  pay  a  dividend  which  they  tiiought  the  state  of 
accounts  did  not  justify. 

Preference  shareholders  have  no  right  to  object  to 
iIm  "netting  aside  of  a  reserve  fund  even  when  their 
shares  carry  a  fixed  cumulative  dividend:  Bond  v. 
Barrow  Ua'ematitv  Co.  (1902)  1  Ch.  353,  362.  If  the 
preference  dividend  be  non-cumulative  the  relative 
rights  of  the  common  and  preference  shareholders  may 
be  seriously  affected  by  the  exercise  of  the  directors' 
discretion  in  the  matter  of  the  amount  of  the  reser>'e 
fund.  For  the  fund  set  apart  may  leave  the  balance  of 
divisible  profits  insufficient  to  pay  the  full  preference 
dividend,  thereby  increasing  the  surplus  available  for 
dividends  on  ordinary  shares  in  future  years. 

Wliere  there  is  more  than  one  class  of  shareholders 
**  it  will  be  the  duty  of  the  directors  to  fix  the  amount 
of  the  fund  retained  with  reference  to  the  general  in- 
terest of  all  classes  of  shareholders,  and  not  to  favor 
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Sees.  70-73.  any  one  class  at  the  expense  of  the  others,"  per  Lord 
Cranworth,  L.C.,  in  Henry  v.  Great  Northern  Ry.  Co. 
(1857)  1  De  G.  &  J.  606,' at  p.  638. 

See  also  as  to  the  duty  of  directors  in  determining 
the  amount  of  surplus  profits  available  for  the  distri- 
bution of  dividends  the  observations  of  Britton,  J.,  in 
Leslie  v.  Canadian  Birkheck  Co.  (1913)  10  D.  L.  R.  629. 

Directors. 

Board  of  72.  The   affairs   of   the   company   shall   be   managed   by   a 

directors.  board  of  not  less  than  three  directors."  (1918,  8-9  Geo.  V., 
c.  13,  s.  2). 

.  '  Such  a  provision  as  the  above  is  imperative  and  not 
merely  directory.  A  board  of  less  than  three  can  not 
carry  on  the  business  of  the  company;  so  a  call  made 
or  a  forfeiture  declared  by  less  than  the  specified  num- 
ber of  directors  is  invalid:  Alma  Spinning  Co.,  Bot- 
tomley's  Case  (1880)  16  Ch.  D.  681.  The  point  is  also 
discussed  in  Re  Bank  of  Syria  (1901)  1  Ch.  115,  where 
the  articles  provided  that  the  continuing  directors 
might  act  notwithstanding  any  vacancy.  The  section 
does  not  atfect  the  right  of  the  company  under  s.  76  to 
increase  the  number  of  directors  nor  the  right  of  the 
directors  under  s.  80  (e)  to  pass  by-laws  for  fixing  a 
quorum.  So  where  the  by-laws  provide  for  a  board  of 
seven  with  a  quorum  of  four,  and  four  directors  cease 
to  be  qualified,  the  remaining  three  have  no  power  to 
fill  vacancies  under  s.  78  (c) :  Sovereen  v.  Whiteside 
(1906)  12  0.  L.  R.  638.  Where  there  is  no  quorum 
under  the  by-laws  no  business  can  be  carried  on  by  the 
remaining  directors:  Sovereen  v.  Whiteside,  supra; 
Manes  Tailoring  Co.  v.  Willson  (1907)  14  0.  L.  R.  89, 
96,  where  the  number  of  the  board  was  reduced  without 
carrying  out  the  necessary  proceedings  in  that  regard. 
See  also  Toronto  Brewing  and  Malting  Company  v. 
Blake  (1882)  2  0.  R.  175;  Twin  City  Oil  v.  Christie 
(1909)  18  0.  L.  R.  324.  But  the  presence  on  the  board 
of  directors  of  some  who  are  not  qualified  at  the  time 
of  their  election  is  not  sufficient  to  invalidate  the  acts 
of  the  board  if  done  by  a  legal  quorum  of  properly 
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elected  diroetorB:    Mordtn  v.  Heckels  (1908)  17  Man.    Sect.  72. 
L.  B,  557. 

Wbert'  Uie  board  has  been  reduced  below  tlie  statu- 

*,>.-.  •••'•>muni  or  there  is  no  quorum  under  the  by-la  wk 

j:  may  be  convened  under  s.  87  of  the  Act  for 

the  purpose  of  filling  the  vacancies.    See  Sovereen  v. 

Whiteside  (1906)  12  0.  L.  B.  638. 

73.  The  persons  named  aa  such,  in  the  letters  patent,  phall  ProriBional 
•'  '  directors  of  the  company,  until  replaced  by  otliers  duly  •*^'**^***"- 
ted  in  their  stead.     2  E.  Vll.,  c.  15,  s.  61. 

In  England  it  has  never  been  the  practice  to  appoint 
what  are  described  as  provisional  directors :  Michie  v. 
Erie  d  Huron  Ry.  Co.  (1876)  26  U.  C.  C.  P.  566,  at  p. 
573. 

The  Canadian  Joint  Stock  Companies  Act  (1874) 
37  Vict.  c.  35,  s.  19,  provided  for  the  appointment  of 
provisional  directors,  and  the  clause  has  been  carried 
into  the  later  letters  patent  Acts.  In  the  earlier  Acts 
incorporating  railway  companies  it  was  not  usual  to 
appoint  provisional  directors,  but  a  date  was  named 
for  the  meeting  of  shareholders  at  which  directors 
were  elected :  London  and  Gore  Ry.  Act,  4  Wm.  IV.  c. 
29.  Provision  was  made  for  the  ai)pointment  of  pro- 
visional directors  for  the  first  time  in  the  Consolidated 
Railway  Act  (1888)  c.  29,  s.  33. 

Powers  of  provisional  directors. 

(1)  Gener&Uy. 

The  broad  general  principle  to  be  borne  in  mind  is 
that  the  powers  of  provisional  directors  can  be  ascer- 
tained only  by  construing  the  words  of  the  governing 
statute. 

The  question  of  the  powers  of  provisional  directors 
was  first  considered  in  Re  North  Simcoe  Ry.  Co.  d  To- 
ronto (1875)  36  U.  C.  Q.  B.  101.  Owynne,  J.,  at  p.  119 
there  expressed  as  his  opinion  that  the  powers  of  pro- 
visional directors  were  confined  to  putting  the  act  of 
incorporation  into  operation  until  the  amount  neoes- 
sary  to  enable  the  company  to  elect  regular  directors 
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Sect.  73.  was  subscribed,  whereupon  the  duties  of  the  provi- 
sional  directors  ceased.  This  case  was  affirmed  on 
appeal,  but  the  question  of  the  powers  of  provisional 
directors  was  not  an  issue  on  the  appeal.  See  also  In 
re  London,  Sc,  Ry.  Co.  S, Township  of  E.  Wawanosh 
(1875)  36  U.  C.  Q.  B.  93. 

Hagarty,  C.J.C.P.,  in  Michie  v.  Erie  S  Huron  Ry. 
Co.  (1876)  26  U.  C.  C.  P.  566,  goes  into  the  subject 
more  fully.  ' '  From  this  we  gather  that  the  meaning  of 
Powers  of  i  the  term  '  provisional  directors '  is  that  they  are  to 
dSectors.^  I  perform  certain  limited  and  temporary  functions 
j  existing  merely  until  the  complete  machinery  provided 
I  by  law  may  be  provided;  that  it  was  not  the  intention 
of  the  legislature  to  give  them  as  much  power  as  was 
given  to  directors  elected  by  the  shareholders;  that 
their  duties  were  limited  to  purposes  of  organization, 
to  opening  stock  books  and  dealing  with  subscriptions 
and  upon  the  necessary  amount  being  subscribed  and 
paid  up  to  call  a  general  meeting  of  the  shareholders, 
whereupon  their  duties  would  cease,  and  that  the 
'working  up'  of  bonuses  and  incurring  large  expense 
in  doing  so  was  not  within  their  powers  as  conferred 
by  the  special  Act  there  under  consideration.  They 
must  not  derive  any  personal  advantage  from  their 
office  and  are  to  create  no  unnecessary  burden  for 
those  who  subscribe  for  shares."  In  this  judgment 
Gwynne  and  Gait,  JJ.,  concurred.  See  Re  North 
Simcoe  &  Toronto  (1875)  36  U.  C.  Q.  B.  101;  Reter- 
horough  v.  Grand  Trunk  (1859)  18  U.  C.  Q.  B.  220; 
Maclaren  v.  Fisken  (1881)  28  Gr.  354;  Wilson  v.  Ginty 
(1878)  3  A.  E.  124;  Denison  v.  Leslie  (1879)  3  A.  E. 
536,  and  Norwich  v.  Attorney-General  (1865)  2  E.  &  A. 
541,  which  followed  Michie  v.  Erie  S  Huron,  supra. 

(No  provisional  director  can  bind  the  company  by 
his  representations  or  agreements.  A  provisional 
director  cannot  bind  the  company  by  agreeing  that  a 
subscriber  for  stock  shall  have  to  pay  his  subscription 
only  if  the  company  fulfils  certain  conditions :  Wilson 
v.  Ginty  (1873)  3  A.  E.  124. 

In  O'Dell  V.  Roston  S  Nova  Scotia  Coal  Co.  (1896) 
29  N.  S.  E.  385,  it  was  decided  that  provisional  direc- 


PBOVIBIONAL  DIRIOTOBS.  439 

tors  might  liiHchnrge  eiiiployeeH,  that  forming  purt  of   Sect.  73. 
tlio  UHual  (lutioH  of  maiiagomcnt;  and  in  Adair  v.  Brit- 
tsh  Cronn,  dc,  Co.  (1915)  24  D.  L.  K.  905,  that  provi- 
sional directors  may  seeuru  stock  subscriptions  through 
agents. 

Whore  an  Act  creating  a  company  required  that  it 
should  not  commence  operations  until  fifty  per  cent,  of 
its  capital  had  been  paid  up  it  was  held  that  this  did 
not  prevent  the  provisional  directors  from  proceeding 
to  allot  stock  and  collect  calls  or  do  any  other  act  within 
tiieir  power  short  of  actual  operation  of  the  company: 
North  Sydney,  £c„  Coal  Co,  v.  Greener  (1898)  31  N.  S. 
B.41. 

Where  a  person  was  employed  by  one  of  the  provi- 
sional directors  of  a  company  to  do  certain  work  on 
behalf  of  the  company  in  advertising  and  promoting 
its  undertaking,  and  it  was  sliown  tiiat  such  provisional 
lii rector  was  entrusted  by  the  company  with  the  duty 
of  promoting  and  furtJiering  the  undertaking  and  that 
he  did  so  from  time  to  time  without  any  specific  in- 
structions from  his  co-directors  at  formal  meetings  of 
the  board,  but  tliat  they  were  fully  cognizant  of  what  he 
did  aiul  allowed  him  to  transact  the  business  of  the 
company  without  interference  from  them,  it  was  held 
that  the  person  employed  was  entitled  to  recover  from 
the  company  for  the  value  of  his  work:  Allen  v.  On- 
tario d-  Haiti y  River  Hy.  Co,  (1898)  29  0.  B.  510;  Wood 
v.  Ontario  (1874)  24  U.  C.  C.  P.  334,  disapproved  and 
Mahoney  v.  East  Holy  ford  (1875)  L.  R.  7  H.  L.  869, 
followed. 

Whore  a  company  was  incorporated  by  special  Act 
and  among  the  powers  conferred  on  the  provisional 
directors  was  the  following,  **  and  may  do  generally 
what  is  necessary  to  organize  the  company,"  it  was 
held  that  the  pro\n8ional  directors  had  no  right  to  pur- 
chase a  subscriber's  mortgage  and  apply  part  of  the 
])urchaHe  price  to  calls  on  shares.  It  was  also  laid  ^ 
down  that  in  the  absence  of  special  provision  provi- 
sional directors  have  no  power  to  delegate  their  powers 
to  committees:  Monarch  Life  Assurance  Co,  v.  Brophy 
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Sect.  73.    (1906)  14  0.  L.  R.  1,  or  make  a  contract  for  hire  of 
■  services  of  a  medical  examiner  for  the  whole  duration 
of  the  company's  existence:  Lehel  v.  Security  Life  In- 
surance Co.  (1915)  47  Que.  S.  C.  238. 
Powers  of  See  also  for  the  powers  of  provisional  directors 

directors.^  Under  the  Bank  Act  as  it  stood  at  the  date  of  the  deci- 
sions: Re  Monarch  Bank  (1910)  22  0.  L.  R.  516;  Re 
Monarch  Bank  of  Canada  (1914)  32  0.  L.  R.  207. 

The  provisional  directors  of  a  company  acquire  no 
right's  or  interests  in  the  charter  capable  of  sale ;  com- 
pany charters  are  extra  commercium  and  where  a  com- 
pany is  incorporated  by  special  Act  there  is  the  further 
rule  that  it  is  a  matter  of  public  policy  that  Acts  of  the 
■  legislature  should  not  be  the  subjects  of  purchase  and 
sale:  Vipond  v.  Robert  (1908)  Que.  17  K.  B.  403. 

But  it  has  been  held  under  the  special  authority 
there  conferred  that  provisional  directors  of  a  railway 
could  sell  the  whole  undertaking:  Minister  of  Railways 
and  Canals  v.  Quebec  Southern  (1908-9)  12  Can.  Ex. 
Ct.  Rep.  153. 

The  powers  of  provisional  directors  must  be  de- 
termined solely  on  the  language  of  the  governing 
statute:  Selkirk  v.  Windsor  (1901)  21  0.  L.  R.  109, 
affirmed  22  0.  L.  R.  250;  Monarch  Life  v.  Brophy 
(1906)  14  0.  L.  R.  1. 

From  the  decisions  referred  to  above  the  following 
^  conclusions  regarding  the  powers  of  provisional  direc- 
tors may  be  drawn. 

Conclusions.  1-  The  sole  tcst  f  or  the  powers  of  provisional  direc- 
tors is  to  be  found  in  the  words  of  the  statute  under 
which  the  company  is  incorporated.  Their  powers  are 
co-extensive  with  the  language  employed,  but  in  no 
case  can  exceed  the  powers  so  conferred. 

2.  If,  as  is  sometimes  the  case,  for  example  with 
banks,  the  company  is  incorporated  under  a  special 
Act,  passed  in  pursuance  of  a  general  Act,  the  special 
Act  must  be  read  in  the  light  of  the  general  governing 
Act.  The  special  Act  may  supplement  the  powers  given 
under  the  general  Act,  but  only  in  so  far  as  such  powers 
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do  not  contra veno  tlio  principlcH  Htated  in  the  general   Sect.  73. 

Act.  

«i.  it  would  also  socm  to  bo  possible  for  letters 
patent  to  8})ecify  certain  powers  so  long  as  such  powers 
do  not  exceed  what  was  the  plain  intent  of  the  general 
Act  to  confer. 

(2)  Under  the  Act. 

Th<»  lirnt  directors  appointed  by  the  letters  patent, 
although  called  provisional  directors,  are,  until  re- 
placed, directors  of  the  company  with  all  the  powers 
and  duties  of  permanent  directors,  except  that  they 
can  not  without  incurring  personal  liability  commence 
operations  before  ten  per  cent,  of  the  autliorized  capi- 
tal of  the  company  has  been  subscribed  and  paid  for, 
8.8.  26  and  H6. 

There  is  nothing  in  the  Act  to  indicate  that  the 
authority  of  the  provisional  directors  is  only  tempor- 
ary or  limited:  Muldowan  v.  German  Canadian  Land 
Co.  (19t)9)  19  Man.  R.  667. 

It  is  immaterial  that  no  proceedings  have  been  taken 
to  organize  the  company:  Campbell  v.  Taxicabs  (1913) 
27  O.  L.  B.  141,  no  by-laws  passed,  nor  directors 
electtnl,  or  that  the  company  has  commenced  operations 
in  violation  of  s.  26;  and  the  company  will  be  bound  by 
a  contract  for  sale  of  land  signed  on  its  behalf  by  one 
of  the  persons  named  in  the  letters  patent  as  the  pro- 
visional directors  representing  himself,  with  the  ac- 
quiescence and  knowledge  of  the  directors,  to  be  the 
general  manager:  Muldowan  v.  German  Canadian 
Land  Co.  (1909)  19  Man.  R.  667. 

In  Johnston  v.  Wade  (1909)  17  0.  L.  B.  372,  Mac- 
Mahon,J.,the  trial  judge,  who  was  affirmed  by  the  Court 
of  Appeal,  thought  provisional  directors  under  a  cor- 
responding section  of  the  Ontario  Act  had  the  full 
ptiwers  of  permanent  directors.  In  the  Court  of  Ap- 
peal Osier,  J.A.,  upheld  the  judgment  substantially 
for  the  reasons  given  in  the  Court  Ik»1ow.  Mereditli, 
J. A.,  at  p.  389,  said :  **What  right  has  this  or  any  otiier 
Court  to  interpose  a  limit  which  the  Legislature  has 
not  seen  fit  to  impose;  and,  if  it  had,  where  would  the 


442  DOMINION  COMPANIES  ACT. 

Sect.  73.  line  be  drawn ;  would  it  rest  upon  the  notions  of  Judge, 
or  Court,  in  which  there  might  be  an  entire  lack  of 
experience  and  practical  knowledge  on  the  subject?" 
And  the  learned  judge  expressed  the  opinion  that  pro- 
visional directors  had  power  to  pass  a  borrowing  by- 
law; MacLaren,  J. A.,  concurred  in  the  judgment  of 
Meredith,  J.A.  Moss,  C.J.O.,  at  p.  381,  was  not  pre- 
pared to  assent  to  the  view  of  MacMahon,  J.,  and  Gar- 
row,  J.A.,  dissenting,  expressed  the  view  that  provi- 
sional directors  had  no  such  power.  It  may  also  be 
noted  that  in  Re  .  Wakefield  Mica  Co.  (1906) 
7  0.  W.  E.  104,  Moss,  C.  J.  0.,  delivering  the 
judgment  of  the  Court,  while  holding  that  it  was 
•  not  necessary  for  the  purpose  of  the  decision  to 
discuss  fully  the  extent  of  the  authority  of  provisional 
directors,  leaned  to  the  view  that  as  provisional  direc- 
tors were  required  by  s.  16  of  the  Ontario  Companies 
Act,  E.  S.  0.  1897,  c.  191,  to  call  a  meeting  within  two 
months  from  the  date  of  the  letters  patent  for  the 
purpose  of  organizing  the  company  for  the  commence- 
ment of  business,  they  had  no  power  to  deal  with  the 
issue  and  transfer  of  stock.  These  important  matters 
he  said  were  usually  dealt  with  by  the  by-laws  duly 
passed  by  a  properly  elected  board  of  directors  and 
confirmed  by  the  shareholders.  The  Dominion  Act 
contains  no  provision  corresponding  to  s.  16  of  the  On- 
tario Act.  See  also  Perrins,  Ltd.  v.  Algoma  Tube 
Works  (1904)  8  0.  L.  E.  634. 
Termination  The  fuuctions  of  the  provisional  directors  come  to 
of  functions,  an  end  upon  the  election  of  the  permanent  directors: 
MacDonald  v.  McBeth,  11  U.  C.  C.  P.  224,  228,  and  they 
can  then  no  longer  bind  the  company:  North  Sydney 
V.  Greener  (1898)  31  N.  S.  E.  41.  Apparently  the  pro- 
visional directors  are  not  entitled  to  lay  down  their 
office  before  the  election  of  permanent  directors. 
Where  a  special  Act  made  certain  persons  first  direc- 
tors ''to  continue  in  office  until  the  first  ordinary  meet- 
ing held  after  the  passing  of  the  Act  "  it  was  held  that 
the  Act  imposed  upon  such  persons  the  statutory  obli- 
gation of  continuing  directors  until  the  first  ordinary 
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meeting:  In  re  South  Londoii  Fish  Market  Co.  (1888)   8Mt.  7S. 
:?9  Ch.  D.  324.  " 

ProviHional  directors  must  proceed  regularly  in  the  Proeedur*. 
manner  proscribed  by  the  Act,  and  if  they  meet  without 
))ro|)or  notice  having  been  ^ven  or  attempt  to  transact 
business  without  a  quorum  their  acts  will  be  invalid: 
McLaren  v.  Fisknt  (1881)  28  Or.  352. 

Tlje  board  oj  provisional  directors  must  be  replaced 
by_an  equal  number^oL^lfinnanent  directors.  See  Re 
('<irpentvr,Ltd.,  UamiHon's  Case  (19ir)-6)  35  ().  L.  K. 
»»L'«i.  If  it  is  desired  to  make  the  number  of  the  per- 
manent diriHJtors  different  from  that  of  the  provisional 
l)oard  the  procedure  laid  do>\'n  in  b.  76  must  be  fol- 
lowed. A  by-law  must  be  passed  and  ratified  by  the 
shareholders  and  a  copy  of  the  by-law  deposited  in  the 
Department  and  published  in  the  Canada  Gazette.  See 
Manes  Tailoring  Co.  v.  WUhon  (1907)  14  O.  L.  R.  89, 
96;  also  Re  Carpenters,  Limited,  Hamilton's  Case 
(1915-16)  35  O.  L.  R.  626,  (1916)  29  I).  L.  R.  683,  a  ease 
dcK'ided  under  R.  S.  O.  1914,  c.  178,  s.  83,  which  ex- 
plicitly provides  that  the  number  of  permanent  direc- 
tors to  be  elected  to  replace  the  provisional  board  nmst 
be  the  same. 

In  Vipond  \\  Robert  (1908)  Que.  17  K.  B.  403,  Dwithof 
Bosse,  J.,  thought  that  as  almost  all  the  provisional  director*!* 
directors  had  died  the  company  was  virtually  extinct 
and  that  for  this  reason  the  Quebec  Legislature  by  7 
Kd.  VII.  c.  47,  B..S.  Q.  1909,  Arts.  5964,  6062  enacted  a 
provision  whereby  the  heirs  or  assigns  of  deceased 
provisional  directors  may  call  a  meeting  of  sharehold- 
ers for  the  election  of  directors.  It  is  submitted,  how- 
ever, that  as  tlie  provisional  directors  are  shareholders, 
and  swtion  3  (d)  of  the  Act  defines  shareholders  so  as 
to  include  the  personal  representatives  of  sharehold- 
ers, such  personal  representatives  under  the  authority 
of  sections  74  and  87  of  the  Act  could  meet  and  ehn't  a 
permanent  board. 

74.  If,  at  any  time,  an  elpotion  of  clirpotors  i«  not  rnado.  or  Failure  to 
doe«  not  take  effect  at  the  proper  time,  tlie  company  »«hall  not  «'l«*tdlrec- 
be  held  to  be  then»by  diMoIved;  but   unrh  election   may   take  r^ljj^i^ 
place  at  any  Rulxtequent  tpecial  general  nuvting  of  the  company 
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duly  called  for  that  purpose;  and  the  retiring  directors  shall 
■  continue  in  oflfice  until  their  successors  are  elected.     2  E.  VII., 
c.  15,  s.  62. 

Apart  from  statute  or  by-law  it  would  seem  to  be 
implied  that  the  directors  of  the  company  should  hold 
oflSce  until  their  successors  be  duly  elected  and 
qualified.  This  is  an  application  of  the  rule  in  respect 
of  ordinary  trustees.  Nor  would  the  failure  to  elect 
directors  work  a  dissolution  of  the  company  ipso  facto 
at  common  law :  People  v.  Runkle  (1812)  9  Johns  (N.Y.) 
147 ;  Hicks  v.  Borough  of  Lanceston,  1  Rolle  Abr.  514. 
See  also  In  re  Consolidation  Nickel  Mines  (1914)  1  Ch. 
883. 

General  meetings  are  held  periodically  at  appointed 
times  for  the  transaction  of  general  business,  e.g., 
annual  meetings;  special  meetings  are  held  for  the 
transaction  of  particular  business,  e.g.,  for  ratifying  a 
borrowing  by-law.  The  term  ''special  general  meet- 
ing" accordingly  would  seem  to  be  a  misnomer,  for 
such  a  meeting  would  not  be  held  periodically  at  ap- 
pointed times;  see  Austin  Mining  Co.  v.  Gemmell 
(1886)  10  0.  R.  696,  at  p.  703.  See  also  Christopher  v. 
Noxon{lSd>Z)  4  0.  R.  672. 

Where  no  election  of  directors  has  taken  place  at 
the  proper  time,  i.e.,  the  annual  meeting,  the  meeting 
provided  for  in  the  above  section  may  be  called  by 
requisition  of  one-fourth  in  value  of  the  subscribed 
stock  under  s.  87:  Austin  v.  Gemmell  (1886)  10  0.  R. 
696;  see  also  Sovereen  Mitt,  &c.,  Co.  v.  Whiteside 
(1906)  12  0.  L.  R.  638.  Where  directors  are  not  elected 
at  the  end  of  their  term  and  a  vacancy  occurs  they  can 
not  fill  it  under  s.  78  (c)  for  the  intervening  period 
until  an  election  is  held.  Any  election  in  such  case 
must  be  by  shareholders,  per  Moss,  C.J.A.,  in  Kiely  v. 
Kiely  (1878-9)  3  A.  R.  438,  at  p.  443. 

75.  No  person  phall  be  elected  as  a  director  or  appointed  as 
a  director  to  fill  any  vacancy  unless  he  is  a  shareholder,  owning 
stock  absolutely  in  his  own  right,  and  to  the  amount  required 
by  the  by-laws  of  the  company,  and  not  in  arrear  in  respect  of 
any  call  thereon.    2  E.  VII.,  c.  15,  s.  63. 
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(10)  A   perMD  named  m  ft  director  or  propoced  director    gcot.  71. 
in  any  pru«{KH  tui»,  or  iu  any  notice  in  lieu  o^  proapectiu,  iMued  --- 


on  Jjehalf  of  the  company,  shall  not  be  capable  of  being  JJ'IJJjJj* 
uh\  ilirtH'tor  of  the  Lx>miuiny  unleaa,  at  the  time  of  the  meat  or 
of  thf  pro»pectiiu,  he  lui«  by  himself  or  by  his  agent  JJ^^'.'J^ 
auL :-i  iu  writing,—  dii«ctor. 

(i)  Signed  and  filed  with  tlie  Secretary  of  State  of  Canada 
a  conoent  in  writing  to  act  as  such  director;  and, 

(ii)  Kithcr  signed  the  petition  for  incorporation  and  mem- 
orandum of  agreement  and  stock  book  for  a  number 
of  shares  not  less  than  his  qualification  (if  any)  or 
signed  and  filed  with  the  Secretary  of  State  of  Canada 
a  contract  in  writing  to  take  from  the  company  and 
pay  for  his  qualification  shares  (if  any).  7-8  Geo.  V., 
1917,  c.  25,  8.  10. 

The  effect  of  the  section  is  to  make  the  possession 
of  the  qualifiuation  a  condition  precedent  to  election, 
and  if  tlie  person  elected  does  not  possess  the  qualifica- 
tion he  does  not  become  a4^rector  de  jure:  Jenner's 
ToAe  (1876)  17  Ch.  D.  132. 

A  director  must  hold  at  least  one  share :  Re  Baggari 
rf  Co.  (1892)  19  A.  E.  582,  587.  If  the  by-laws  of  the 
company  make  the  holding  of  a  greater  number  of 
shares  necessary  their  provisions  must  bi>  complied 
with.  By-laws  respecting  the  share  qualification  of 
directors  may  be  made  by  the  directors  under  the 
authority  of  section  80  (c)  of  the  Act,  and  such  by-laws 
remain  in  force  only  until  the  next  annual  meeting  of 
the  company  unless  they  are  in  the  meantime  confirmed 
at  a  general  meeting. 

It  has  been  held  by  the  Court  of  Appeal  in  Manitoba 
that  a  board  of  directors,  some  of  whom  are  only  direc- 
tors de  facto  by  reason  of  want  of  qualification,  may 
carry  on  the  affairs  of  the  company  so  long  as  there  is 
-  *  Tftlly  elected  quorum  and  that  quorum  acts: 
i(^  V.  BeckeU  (1908)  17  Man.  L.  R.  557. 

Subsequent  registration  as  a  shareholder  will  not 
re-establish  in  his  office  a  director  previously  distpiaii- 
fted:  Sutton  v.  English  tt  Colonial  (1902)  2  Ch.  502; 
and  see  Channel  Collieries  Trust  v.  St.  Margaret's,  <fc., 
Light  Ry.  (1915)  84  L.  J.  Ch.  28.  33. 
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In  his  own 
right. 


Abs<^utely. 


The  meaning  of  the  words  "in  his  own  right"  has 
not,  as  might  be  expected,  been  held  to  imply  a  bene- 
ficial holding,  but  it  has  been  considered  sufficient  that 
a  director  holds  shares  as  trustee:  Pulbrook  v.  Rich- 
mond Mining  Co.  (1878)  9  Ch.  D.  610.  It  was  there 
said  that  a  man  holds  in  his  own  right  if  he  is  registered 
without  any  qualification.  This  decision  has  been  ques- 
tioned, however,  in  the  English  Court  of  Appeal :  Bain- 
bridge  V.  Smith  (1889)  41  Ch.  D.  470.  See  also  Cooper 
V.  Griffin  (1892)  1  Q.  B.  740,  and  Hoivard  v.  Sadler 
(1893)  1  Q.  B.  1.  In  order  to  hold  shares  in  his  own 
right  the  director  must  so  hold  that  the  company  can 
safely  deal  with  him  as  owner  in  respect  of  the  shares : 
Buckley,  L.  J.,  in  Sutton  v.  English  &  Colonial  (1902)  2 
Ch.  502,  at  p.  505.  Accordingly,  in  that  case  it  was  held 
that  where  a  trustee  in  bankruptcy  notified  the  com- 
pany that  he  claimed  certain  shares,  the  company  could 
not  have  safely  dealt  with  the  shareholders  in  disre- 
gard of  the  claims  of  the  trustee,  and  that,  therefore, 
the  shareholder  had  become  disqualified  from  being 
elected  a  director. 

Holding  shares  as  liquidator  of  another  company  is 
not  holding  in  the  director's  own  right:  Boschoek  v. 
Fuke  (1906)  1  Ch.  148.  Nor  is  holding  shares  as  col- 
lateral security  sufficient:  Macdonald  v.  Drake  (1906) 
16  Man.  L.  R.  220. 

The  wording  of  section  75  differs  from  the  terms  of 
the  articles  under  which  the  above  English  cases  were 
decided  by  the  addition  of  the  word  *  *  absolutely, ' '  and 
,  there  appears  to  be  little  doubt  that  in  the  case  of  com- 
jpanies  subject  to  the  Act  a  director  must  be  the  bene- 
[ficial  owner  of  his  qualifying  shares :  Ritchie  v.  Vermil- 
lion (1902)  4  0.  L.  R.  588,  per  Maclennan,  J. A.,  at  p. 
597.    In  Lucas  v.  North  Vancouver  (1913)  12  D.  L.  R. 
802,  18  B.  C.  R.  239,  Macdonald,  C.J.A.,  and  Galliher, 
J.  A.,  held  that  under  the  Railway  Act,  R.  S.  C.  1906, 
c.  37,  s.  112,  which  states  that  '*no  person  shall  be  a 
director  unless   he   is   a    shareholder  owning  twenty 
shares  of  stock,  etc.,"  holding  shares  as  trustee  with- 
out any  beneficial  interest  in  them  was  not  enough.  The 
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remuiiunK  JU^Ik^'.  Irving,  J. A.,  while  tiinHriitiiig  as  to   Seet  76. 
th»»  efTtft  of  tl»e  worilH  of  the  section  of  the  Railway " 
Aotf  at  p.  805,  stated  that  under  the  Dominion  Com- 
panies Act  a  director  can  not  qualify  on  shares  held  in 
t  rust. 

It  is  not  necessary  for  the  qualification  of  a  direc- 
tor that  he  should  have  been  actually  registered  as  a 
Kharoholder;  if  his  subscription  for  the  requisite  num-  / 
Ikt  of  sluires  has  l>een  accepted  that  is  enough:  Alh'y 
V.  TreHholme  (1803)  Que.  3  8.  C.  163. 

Not  in 

See  Morden  v.  Ueckels  (1908)  17  Man.  L.  R.  557.     ■rr«rin 

r«*pcc(o( 

The  restrictions  in  subsection  (2)  would  not  8eem|^ 
to  be  applicable  to  the  prospectus  of  an  intended  com-/ 
pany. 


Payment  in  cash  of  qualification  shares  is  not  re-Modeof 
quired:  Paul  v.  Kohold  (1905)  2  W.  L.  B.  90,  per  Har-  P*y»«»t. 
vey,  J.,  citing  St.  Stephen  Branch  Ry.  Co.  v.  Black 
(1870-1)  13  N.  B.  B.  139;  and  even  if  it  were  required 
a  by-law  providing!:  that  the  acts  of  unqualified  direc- 
tors should  \ye  valid  would  cure  the  irregularity,  ibid. 

Where  the  statute  or  articles  of  association  merely  sbar««  held 
state  that  the  director's  qualification  is  the  holding  of  ^*''*^" 
a  certain  nunilwr  of  shares  he  may  qualify  although  he 
holds  them  jointly  with  another  person:  In  re  Glory 
Paper  MUh  Co..  Dunster^s  Case  (1894)  3  Ch.  473. 

The  eligibility  of  directors  should  not  be  enquired  EUfiWiity. 
into    a    collateral    way :    Modsioek    Co.    v.    Harris  qul^  into. 
(1884-1907)  40  N.  S.  B.  i36;  Austin  v.  Gemmell  (1885-6) 
10  O.  B.  696. 

A  single  shareholder  has  a  right  of  action  for  a 
declaration  that  directors  are  disqualified:  Theatre 
Amusement  Co.  v.  Stone  (1914)  50  S.  C.  B.  32. 

A  dirwtor  may  be  estopped  from  denying  the 
qualification  of  another:  Kiely  v.  Smyth,  27  Gr.  222. 

A  qualified  director  may  bring  an  action  in  his  own 
name  against  the  other  directors  for  an  injunction  to 
restrain  them  from  wrongfully  excluding  him:  Pul- 
brook  V.  Bichmond  (1878)  9  Ch.  D.  610. 


448 
Sect.  75. 


Ceasing  to 
hold  quali- 
fication and 
loss  of 
oflBce. 


Disqualifi- 
cation of 
directors. 


DOMINION  COMPANIES  ACT. 

It  has  been  held  that  a  company  registered  under 
■  the  Companies  Act,  1862  (Imperial)  may  have  a  limited 
company  as  a  director:  Re  Buluwayo  Market  Co. 
(1907)  2  Ch.  458.  It  is  at  least  doubtful  whether  this 
would  be  permissible  under  the  Act,  which  appears  to 
contemplate  individuals  only  as  directors ;  cf .  s.  79. 

The  Act  contains  no  provision  that  on  loss  of  share 
qualification  the  office  of  a  director  is  vacated  such  as 
is  found  in  the  Ontario  Act,  R.  S.  0.  1914,  c.  178,  s.  87. 
The  common  form  of  by-law  relating  to  the  vacation 
of  office  by  directors  in  certain  events  provides  that 
a  director  shall  ipso  facto  vacate  his  office  on  ceasing 
to  hold  his  share  qualification.  In  the  absence  of  such 
a  by-law  a  director  would  not  ipso  facto  cease  to  hold 
office:-  Pulbrook  v.  Richmond   (1878)    9  Ch.  D.  610. 

The  usual  form  of  by-law  provides  that  the  office  of 
a  director  shall  ipso  facto  be  vacated : — 

'  (a)  If  he  accepts  or  holds  any  other  office  under  the 
company  except  that  of  managing-director,  or 

.  (b)  If  he  becomes  bankrupt,  or  suspends  payment, 
or  compounds  with  his  creditors,  or 

(c)  If  he  is  found  lunatic  or  becomes  of  unsound 
mind,  or 

(d)  If  he  ceases  to  hold  the  required  amount  of 
shares  to  qualify  him  for  office,  or 

(e)  If  he  absents  himself  from  the  meetings  of  the 
directors  during  a  period  of  three  calendar  months 
without  special  leave  of  absence  from  the  directors,  or 

(f)  If  he.  is  concerned  or  interested  in  or  partici- 
pates in  the  profits  of  any  contract  with  or  work  done 
for  the  company ;  but  no  director  shall  vacate  his  office 
by  reason  of  his  being  a  member  or  shareholder  of  any 
company,  which  has  entered  into  contracts  with  or 
done  any  work  for  the  company,  or  which  is  concerned 
in  or  participates  in  the  profits  of  any  contract  with 
the  company.  Nevertheless  he  shall  not  vote  in  respect 
of  any  contract  in  which  he  is  so  interested,  or 

(g)  If  by  notice  in  writing  to  the  company  he  re- 
signs his  office. 
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Prima  facie  a  diriH^tor  who  acxM^pU  any  other  otRtm   Beet.  70. 
ill  the  company  vaoatos  hiH  directorship:  MUward  v.  [fj,j,,^]^ 
Thatcher  (1787)  2  T.B.  81 ;  Iron  Skips,  dtc,  Co.  v.  Blunt  ^^ 
( 1868)  L.  B.  3  C.  P.  484.    The  appoiutmout  is  good  but 
tlie   director   loses   his   ofRce:    Kales   v.   Cumberlatid 
(1861)  6  H.  &  N.  481.    A  trusUH>  of  a  covering  trust 
deed  nominated  and  ])aid  hy  tlie  company  is  within  the 
prohibition:  Asttey  v.  Tivoli  (1899)  1  Ch.  151.    And 
where  a  director  is  appointed  managing  director  at  a 
remuneration  he  Will  not  only  automatically  vacate  his 
office  but  will  also  be  disentitled  to  recover  his  salary 
from  the  company  if  the  necessary  procedure  for  valid- 
ating his  remuneration  has  not  been  followed :  Claudet 
V.  (lolden  Giant  Mines  (1909-10)  15  B.  C.  B.  13. 

Where  a  director  becomes  financially  insolvent  and  B<»oine« 
writes  to  creditors  asking  them  to  accept  a  oomposi-  °  '^"** 
tion,  and  holds  out  as  an  inducement  to  each  to  do  so 
that  other  creditors  are  willing  to  accept  the  proposi- 
tioUf  he  is  insolvent  within  the  meaning  of  the  above 
by-law.  See  also  London  <&  Counties,  dtc,  Co,  v.  Brigh- 
ton (1915)  84  L.  J.  K.  B.  991;  2  K.  B.  493. 

Voluntary  and  deliberate  absence  only  is  covered 
by  the  provision  which  does  not  apply  to  absence  due  to  bfanMif'rrom 
illness :  Mack's  Claim  (1900)  W.  N.  114.    Time  does  not  '-••^^ 
begin  to  run  until  he  has  failed  to  attend  a  meeting  at 
which  he  ought  to  have  been  present :  In  re  London  <B 
Xorthern  Bank,  McConnell's  Claim  (1901)  1  Oh.  728. 


Directors  who  are  members  of  a  partnership  firm  Makim 

■utboiii 
profits. 


which  supplies  goods  to  the  company  at  a  profit  thereby  ■"'•»o»<»^ 


II 


become  diKqualified.  Wliere  such  contracts  were  in 
violation  of  the  provisions  of  the  Alberta  Companies 
Ordinance  art.  57,  Table  **A,*'  it  was  held  tliat  they 
could  not  be  ratified  by  a  majority  of  the  shareholders 
however  great:  Theatre  Amusement  Co,  v.  Stone 
(1915)  50  S.  C.  B.  32;  a  unanimous  vote  of  the  share- 
holders alone  would  suffice,  per  Anglin,  J.,  at  p.  37. 

O.C.A.~20 
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Sect.  75.  A  man  who  is  a  shareholder  in  another  company 
which  contracts  with  the  company  is  **  interested  in 
the  contract":  Todd  v.  Robinson  (1884)  14  Q.  B.  D. 
739;  Dimes  v.  Grand  Junction  Canal  Co.  (1852)  3  H.  L. 
C.  794;  WUtely  v.  Barley  (1888)  21  Q.  B.  D.  154. 

Where  a  director  becomes  disqualified  by  some  act 
such  as  being  secretly  interested  in  a  contract,  the 
board  have  no  power  to  condone  it,  but  it  has  been  held 
that  the  disqualification  continues  only  so  long  as  the 
contract  continues,  and  the  director's  subsequent  re- 
election may  be  valid :  Bodega  Co.  (1904)  1  Ch.  276. 

Resignation.  A  valid  resignation  cannot  be  withdrawn :  Regina  v. 
Mayor  of  Wigan  (1885)  14  Q.  B.  D.  908.  If  it  is  desired 
to  suspend  the  operation  of  the  resignation  until  ac- 
ceptance by  the  board  the  words  **and  such  resignation 
is  accepted"  should  be  added  to  paragraph  (g)  above: 
Glossopy.  Glossop  (1907),  2  Ch.  370. 


Number  of 
directors. 

Head  office. 


Sanction  of 
shareholders. 


Deposit  of 
by-law. 


Chief  place 
of  business. 


76.  The  company  may,  by  by-law,  increase  or  decrease  to 
not  less  than  three  the  number  of  its  directors,  or  may  change 
the  company's  chief  place  of  business  in  Canada :  Provided  that 
no  by-law  for  either  of  the  said  purposes  shall  be  valid  or  acted 
upon  unless  it  is  approved  by  a  vote  of  at  least  two-thirds  in 
value  of  the  stock  represented  by  the  shareholders  present  at  a 
special  general  meeting  duly  called  for  considering  the  by-law ; 
nor  until  a  copy  of  such  by-law,  certified  under  the  seal  of  the 
company,  has  been  'deposited  in  the  Department  of  the  Secretary 
of  State  of  Canada  and  published  in  the  Canada  Gazette." 
(1918,  8-9  Geo.  v.,  c.  13,  s.  3). 

See  the  note  to  s.  30. 

Changing  Section  72  fixing  the  minimum  number  of  the  board 

directors.  docs  uot  affcct  the  right  of  the  company  to  pass  by-laws 
to  increase  the  number  of  directors :  Sovereen  v.  White- 
side (1906)  12  0.  L.  R.  638,  640. 

Requisites.  The  foUowiug  formalities  are  required  by  the  sec- 

tion : — 

1.  The  change  must  be  made  by  by-law. 

A    resolution   is   insufficient:   Johnston   v.    Wade 

(1909)  17  0.  L.  R.  372,  per  MacMahon,  J.,  at  pp.  375-6, 

and  see  Sherker  v.  Rudner  (1911)  39  Que.  S.  C.  44,  47. 

^    P'or  the  distinction  between  a  resolution  and  a  by-law 
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tee  i//i«*  <  ToUnrnuf  Co,  d  U'illsnu  MfK)?^  14  ()   I.  U.   Sect  76. 
89.  

2.  Tilt*  by-luw  luuKt  bo  HpproViHl  by  at  leunt  two- 
thirdH  ill  value  (»f  the  stuck  rcprcgpiited  at  a  Hpuoial 
general  iiu*i>tiii^  of  the  Nliareholders  duly  called  for 
coiiKidering  the  by-law. 

**Two-third8  in  value"  ih  to  Ik-  coinputtMi  on  the 
faoe  value  of  the  nunilMT  of  nharen  iield  and  not  upon 
the  amount  paid  up :  Purdom  v.  Ontario  Loan  d  Deben- 
ture Co.  { 1893)  22  0.  R.  597. 

The  meeting  niUHt  be  *' special/'  i.e.,  notice  of  the 
special  business  to  l)e  transacted  must  be  given  to  the 
shareholders.  Thus  it  is  not  a  compliance  with  the 
section  for  tlie  by-law  to  l>e  passed  at  a  general  annual 
meeting  without  8p(K;ial  notice:  Sharker  v.  liudner 
(1911)  39  Que.  S.  C.  44;  Christopher  v.  Noxon  (1884) 
4  O.  R.  G72.  The  meeting  must  be  duly  called.  As  to 
the  requirements  in  this  regard  see  tlie  notes  to  s.  88. 

See  also  Manes  Tailoring  Co.  v.  U'iUson  (1907)  14 
O.  L.  R.  89,  96,  and  Clary  v.  Golden  Rose  (1912-13)  4 
O.  W.  N.  1491. 

Qu<ere,  if  all  the  shareholders  unanimously  consent 
to  the  change,  notwithstanding  the  non-compliance 
with  the  above  re<iuirement8,  whether  this  requirement 
may  be  dispensed  with. 

In  Sherker  v.  Rudner  ( 191 1 )  39  Que.  S.  C.  44,  it  was 
said  no  acquiescence  could  cure  non-compliance  with 
the  section,  and  see  Re  Carpenter,  Ltd.,  Hamilton's 
(We(1916)35  0.L.R.626. 

3.  A  copy  of  the  by-law,  certified  under  the  seal  of 
the  company,  must  1m»  depositt»d  with  the  Department 
and  published  in  the  Canada  Gazette. 

The  section  dpes  not  specifically  state  that  such 
publication  shtmld  take  place  after  confirmation  of  the 
by-law,  but  it  is  suggested  that  this  is  advisable. 

Until  the  requirements  of  the  section  are  complied  BffaetoC 
with  the  by-law  is  ineff<'ctive,  and  an  election  of  an  in-  ■****•■'■* 
creased  board  under  such  a  by-law  is  void  and  confers 
no  riglit   on   those  elected   to   hold   oflSce:  Sherker  v. 
Itudner  (1911)  39  S.  C.  44,  and  in  the  last  mentioned 
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Sect.  76.   <3aso  it  was  held  that  an  action  lay  in  the  nature  of  quo 
~  warranto   proceedings   under   art.  987   et  seq.     C.  P. 

(Que.)  to  oust  the  director  so  irregularly  elected,  and 
that  a  shareholder  present  at  the  meeting  and  not 
objecting  could  bring  an  action.  A  resolution  to  forfeit 
shares  for  non-payment  of  calls,  passed  by  an  illegal 
board,  is  invalid,  and  the  forfeiture  will  be  restrained : 
Christopher  v.  Noxon  (1884)  4  0.  R.  672.  The  com- 
pany was  held  in  the  same  case  to  be  properly  made  a 
party  to  the  action.  See  also  Manes  Tailoring  Co.  v. 
Willson  (1907)  14  0.  L.  R.  89, 

Election  of  77.  Directors  of  the  company  shall  be  elected  by  the  share- 

directors,  holders,  in  general  meeting  of  the  company  assembled  at  some 
place  within  Canada,  at  such  times,  in  such  manner  and  for  such 
term,  not  exceeding  two  years,  as  the  letters  patent,  or  in  default 
thereof,  as  the  by-laws  of  the  company  prescribe.  2  E.  VII., 
c.  15,  s.  65. 

The  above  section  requires  that  the  board  of  direc- 
tors be  elected  by  the  shareholders.  It  is  only  in  the 
case  of  vacancies  occurring  during  the  term  of  office 
of  an  elected  board  that  the  remaining  directors  under 
s.  78  (c)  of  the  Act  have  the  power  to  appoint  direc- 
tors to  complete  the  board. 

In  view  of  the  above  requirement,  it  is  doubtful 
whether  it  would  be  legal  for  a  company  incorporated 
under  the  Act  to  bind  itself  by  agreement,  or  to  pass  a 
by-law,  that  one  or  more  directors  should  be  appointed 
by  a  named  individual  or  by  some  outside  body.  In  any 
event  it  is  doubtful  whether  the  contract  by  a  company 
to  elect  as  directors  nominees  of  an  outside  body  mil 
be  specifically  enforced:  Plantations  Trust,  Ltd.  v. 
Bila  Rubber  Lands,  Ltd.  (1916)  114  L.  T.  676;  see  also 
as  to  agreement  that  a  shareholder  shall  have  the  right 
of  appointing  or  nominating  a  director  of  the  com- 
pany: British  Murac  Syndicate  v.  Alperton  (1915)  2 
Ch.  186. 

The  election  must  take  place  at  a  general  meeting 
of  the  shareholders  at  some  place  within  Canada,  and 
the  term  of  their  office  is  limited  to  two  years.  Unless 
the  letters  patent  or  the  by-laws  prescribe  that  the 
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t«nii  of  ofliiH*  Hliall  oxoocd  om^  yoar  tlie  election  uf  direo-  Stet  77. 
torn  shnll  take  place  yearly,  8.  78  (a).  It  fihould  be 
uotc»d,  however,  that  under  b.  74  it  in  (irovided  that 
retiring  dirinstorH  Hhall  continue  in  office  until  their 
BoeoMsoni  are  elected.  Accordingly,  retiring  direc- 
tors woald  remain  in  office  notwithBtanding  that  tlioir 
temi  of  office  had  expired  and  that  the  shareholders 
had  failed  to  (>lect  a  new  l>oard. 

Quttre,  whether  directors  can  be  validly  elected  at  a 
meeting  of  shareholders  held  outside  Canada.  Possibly 
this  may  be  done  if  all  the  shareholders  attend  or  are 
represented  at  the  meeting  and  no  objection  is  taken. 
See  He  IjondA  and  Flomes  of  Canada,  Robertson's  Case 
(1919)44  1).  L.R.  325,327. 

Unless  the  by-laws  provide  that  no  shareholder  shall 
b©  entitled  to  be  present  at  a  meeting  or  to  be  reckoned 
in  a  quorum  whilst  any  call  is  due  by  him  to  the  com- 
pany, possibly  shareholders  not  entitled  to  vote  may  be 
entitled  to  form  a  quorum.  In  Doi(f  v.  Mathews  (1915) 
25  D.  L.  B.  732,  an  interim  injunction  was  refused 
where  an  election  of  directors  was  attacked  on  the 
ground  that  there  was  an  insufficient  quorum  under  the 
articles  without  counting  shareholders  present  who 
were  disqualified  from  voting,  owing  to  their  being  in 
arrears  in  respect  of  calls.  It  is,  accordingly,  advis- 
able for  tlie  by-laws  to  make  special  provision  covering 
this  i)oint. 

78.  In  the  abiciice  of  other  proviKiong  in  thai  hohalf.  in  the  if  noocb»r 
letteni  patent  or  by-law*  of  the  company, —  prorWon. 

(a)  the  election  of  director!*  «hnll  take  place  ^wirly.  niul  all  Y««MrIy 

the  din»ctor»  then  in  office  <»hall  retire,  hut,  if  otherwise ''^*^*^°'*- 

(|ualinc(l,  they  shall  he  eli^ihle  for  re-election; 
(6)  every  election  of  directorK  xhall  be  by  liaHot;  By  ballot. 

(e)  any  vacancy  occurring  in  the  board  of  din*ctor8  may  U*  vacanciM 

filled,  for  the  remainder  of  tlie  term,  hy  the  directors  from  fiH«<l  bjr 

amon^  the  qiialifKHl  tihareholderK  of  the  conqtany ;  dir^^orm. 

(d)  the  directors  nhall,  from  time  to  time,  elect  from  among  (xnc«>ra ai»- 

themwives  a  president  and,  if  they  nee  fit,  a  vice-pre«ident  pointed  by 

of  the  companv ;  and  mav  alno  appoint  all  otlier  officen  '"'***'**• 

thereof.    2  K.  VII.,  c,  15,  a.  66. 
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Sect.  78.  The  above  provisions  may  be  modified  by  the  letters 

patent  or  by-laws  of  the  company,  subject,  of  course, 
to  the  restrictions  imposed  by  the  Act. 

(a)  Yearly  election. 

It  should  be  noted  that  it  is  provided  by  s.  74  that 
retiring  directors  continue  in  office  until  their  success- 
ors are  elected. 

An  election  of  directors  before  the  term  of  office  of 
their  predecessors  has  expired  is  apparently  a  nullity, 
and  mandamus  will  lie  to  compel  the  company  to  pro- 
ceed to  another  election  on  the  day  fixed  by  the  charter : 
The  Queen  v.  The  Bank  of  Upper  Canada  (1849)  5  U. 
C.  E.  338.  In  that  case  Robinson,  C.J.,  seemed  to  be  of 
the  opinion  that  quo  warranto  would  be  a  proper  pro- 
ceeding where  the  object  was  not  to  call  in  question  by 
what  right  an  officer  of  a  corporation  pretends  to  hold 
office,  but  whether  the  corporation  itself  has  not,  as  a 
body,  acted  in  disregard  of  the  provisions  of  its 
charter. 

If  the  by-laws  provide  that  the  directors  shall  hold 
office  for  one  year  and  until  their  successors  are  ap- 
pointed, the  shareholders  cannot  themselves  pass  an- 
other by-law  providing  that  the  appointment  is  termin- 
able by  resolution.  They  must  wait  until  the  next 
annual  meeting  and  put  in  a  new  set  of  directors  who 
will  pass  a  new  by-law:  Stevenson  v.  Voices  (1896)  27 
0.  R.  691. 

Quaere,  whether  shareholders  cannot  at  any  time  call 
a  special  meeting  by  requisition  under  s.  87  of  the  Act 
and  put  in  a  new  board. 

Where  the  letters  patent  authorize  shareholders  to 
depose  directors,  the  notice  of  the  meeting  called  for 
this  purpose  must  clearly  disclose  what  is  intended  to 
be  done  and  not  be  so  framed  as  to  lead  shareholders 
to  believe  that  it  is  only  intended  to  fill  vacancies: 
Milot  V.  Perrault,  C.  R.  (1886)  12  Que.  L.  R.  193. 

(b)  By  ballot. 

Although  the  Act  requires  directors  to  be  elected  by 
ballot,  an  election  by  unanimous  vote  without  ballot 
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will  be  valid  if  no  more  tban  the  neoeuary  nuuiber  of   Sect.  78. 
directors  are  iioiniiiatod :  Mordcn  v.  HeckeU  (1908)  17  ~ 
Man.  L.  H.  557,  and  where  the  nunilx>r  of  (lualified 
Rhareholdern  in  the  same  an  that  of  the  board,  no  fornml 
<  IcMstion  18  nooessary:  Kiely  v.  Kiely  (1878-9)  3  A.  R. 

(o)  Vacancies  filled  by  directors. 

The  power  given  to  the  directors  by  this  sub-Hection  Power wlwa 
to  fill  vacancies  is  only  exercisable  in  the  interval  be- •'•'•*■■*••• 
twecn  the  vacancy  arising  and  the  next  annual  meeting.  ^ 
If  the  vacancy  were  not  filled  during  that  time,  nor  any 
directors  elected    at    the   annual    meeting,    the  board 
would  apparently  not  have  power  to  elect  a  director '^ 
after  the  dnti*  of  the  annual  meeting:  Kiely  v.  Kiely 
(1878)  3  A.  K.  438,  at  p.  443. 

In  Sovereen  v.  Whiteside  (1906)  12  O.  L.  B.  638,  Noquomm. 
)>40,  it  was  held  that  if  less  than  the  quorum  under  the 
by-laws  is  in  office  the  remaining  tliri'ctors  cannot  fill 
vacancies  under  this  section ;  see  also  Newhaven  Local 
Hoard  V.  Newhaven  School  Board  (1885)  30  Ch.  D.  350. 

It  is  difficult  to  reconcile  all  the  cases  dealing  with 
the  powers  of  continuing  directors  after  the  board  has 
boconn*  incomplete  by  resignations  or  vacancies  arising 
from  disqualification. 

Tn  Toronto  Brewing  and  Malting  Co.  v.  Blake 
(1882)  2  O.  R.  175,  Proudfoot,  J.,  held  that  on  tlie 
I'oard  becoming  incomplete  owing  to  the  disqualifica- 
tion of  one  of  three  directors,  the  directorate  became 
incompetent  to  manage  the  nflfairs  of  the  company. 
Semhle,  also,  even  assuming  that  a  quorum  of  two  of 
the  directors  could  manage  Uie  business,  yet  where 
neither  the  statute  nor  by-laws  gave  the  president  a 
casting  vote,  resolutions  passed  by  such  a  vote  at  a 
meeting  attended  only  by  the  president  and  one  other 
director  were  invalid. 

On  the  other  hand,  in  Channel  Collieries  Trust  v. 
Dover,  <fc..  Railway  (1915)  84  L.  J.  Ch.  28,  it  was  held 
that  where  two  of  the  board  of  three  ceased  to  be  direc- 
tors, the  sole  remaining  director  could  by  appointment 
complete  the  board.    This  was  a  case  under  the  Com- 
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Sect.  78.  panies  Clauses  Consolidation  Act,  1845,  s.  89  of  wMcli 
provided  that  the  remaining  directors,  if  they  thought 
proper  to  do  so,  might  elect  some  other  shareholder  in 
the  place  of  the  directors.  Lord  Cozens  Hardy,  M.R., 
pointed  out  that  it  is  common  for  a  company  to  have  a 
board  of  directors  which  is  merely  the  quorum  and 
therefore,  unless  the  continuing  directors  can  fill  up 
the  vacancy  the  company  would  be  at  a  dead-lock  and 
nothing  could  be  done  except  by  the  intervention  of  the 
Court  in  the  manner  suggested  by  Mellish,  L.  J.,  in  Mac- 
dougall  v.  Gardiner  (1875)  L.  R.  10  Ch.  606.  It  should 
be  noted,  however,  that  the  Companies  Clauses  Con- 
solidation Act  contains  no  provision  corresponding  to 
s.  74  of  the  Dominion  Act. 

Presence  of  It  was  also  held  in  Morden  v.  Heckels  (1908)  17 
directors.^  Man.  L.  R.  557,  that  the  presence,  on  the  board  of  direc- 
tors, of  three  who  were  not  qualified  by  reason  of  being 
in  arrears  in  respect  of  unpaid  calls  at  the  time  of  their 
election,  is  not  sufficient  to  invalidate  the  acts  of  the 
board  done  by  a  legal  quorum  of  properly  elected  direc- 
tors. 
Power  of  Apparently  the  power  given  to  directors  by  s.  78  (c) 

toeiectl  ^^^  to  complete  the  board,  would  not  deprive  a  general 
meeting  of  the  company  of  the  power  to  elect  directors 
where  there  are  no  directors,  or  where  the  directors 
do  not  think  fit  to  exercise  their  power :  Isle  of  Wight 
Railway  v.  Tahourdin  (1883-4>  25  Ch.  D.  332. 

(d)  Officers  appointed  by  the  directors. 

As  to  the  effect  of  the  words  "from  time  to  time" 
see  Steindler  v.  Maclaren  (1909)  14  0.  W.  R.  647. 

See  the  note  to  s.  32  dealing  with  the  appointment 
of  officers. 

The  directors  are  also  authorized  by  s.  80  (d)  to 
pass  by-laws  as  to  the  appointment  of  officers  of  the 
company ;  such  by-laws  do  not  require  confirmation  by 
the  shareholders,  s.  81. 

Re^larlty  of  elections. 

A  director  or  officer  whose  election  is  obtained  by 
trick  or  artifice,  cannot  be  considered  a  bona  fide  direc- 
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tor,  but  wheru  shares  have  been  actuuUy  purchaHed  and   Seet.  78. 
paid  for  tlie  fact  of  thoir  beinK  purcluiHed  with  a  view 
to  inHutMiein^  the  election  in  not  material:     Toronto 
Hreuintf  and  Maltintj  Co.  v.  lilake  (1H82)  2  O.  H.  175. 

Failure  to  notify  all  the  KhareholderB  will  nullify 
tli<  cltHftion  unlcBS  all  the  HharehoIderH  attend  in  person 
ui  by  proxy,  oven  though  an  absolute  majority  of  the 
shareholders  vote  for  the  directors  elected:  Milot  v. 
Perrault  (1886)  12  Que.  L.  R.  193.  Improper  rejection 
of  proxies  is  ground  for  setting  aside  an  election  of 
directors :  Killy  v.  Electrical  (1908)  16  O.  L.  B.  232, 
240;  so  also  the  fact  that  shareholders  not  entitled  to 
vote  because  in  arrear  in  respect  of  calls  have  been 
j)ermitted  to  vote:  Armstrong  v.  McOibbon  (1906)  Q. 
B.  15  K.  B.  345. 

Persons  whose  names  appear  without  qualification 
on  the  register  as  shareholders  are  entith'd  to  vote,  and 
it  is  not  necessary  that  they  should  be  beneficial 
owners  of  the  shares,  and  the  presiding  officer  may  not 
adjudicate  on  the  right  to  vote  as  between  persons  so 
registered  and  other  persons  claiming  the  shares: 
Tough  Oakes  v.  Foster  (1917)  39  O.  L.  B.  144. 

Where  candidates  for  the  board  of  directors  acted 
as  scrutineers  and  exercised  their  discretion  as  to  the 
right  of  certain  voters  to  vote,  it  was  held  that  the  duty 
of  the  scrutineers  was  so  plainly  in  conflict  witli  their 
interest  as  candidates  that  they  were  disqualified  from 
acting,  and  the  ek»ction  was  set  aside:  Dickson  v 
Murray  (1881)  28  Gr.  533. 

A  meeting  of  shareholders  called  for  twelve  o  'clock, 
opened  by  the  shareholders  present  at  one  minute  after 
twelve,  which  immediately  elects  a  board  of  directors 
and  adjourns  at  ten  minutes  after  twelve,  is  a  fraud  on 
absent  shareholders:  Armstrong  v.  McOibbon  (1906) 
Q.  R.  15  K.  B.  345. 

In  Ontario  it  has  been  held  that  quo  warranto  will  Q«o»c«r. 
not  lie  in  Uie  case  of  an  ordinary  trading  corporation : 
The  Queen  v.  Ueapeler  (1854)  11  U.  C.  R.  22;  see  also 
/••  re  Albert  Mining  Co.  (1873-5)  15  N.  B.  B.  29.      It 
might  seem,  however,  that  if  the  company  were  exer- 
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Mandamus. 


Mandatory 
injunction. 


Equitable 
jurisdiction. 


Procedure. 
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cising  functions  of  a  semi-public  nature,  and  had 
objects  of  public  concern  quo  warranto  proceedings 
could  be  taken :  Re  Moore  and  the  Port  Bruce  Harbour 
Co,  (1857)  14  U.  C.  R.  365.  This  procedure  is  permis- 
sible in  Quebec :  Sherker  v.  Rudner  (1911)  39  Que.  S.  C. 
44;  Gilbert  v.  Hall  (1886)  M.  L.  R.  2  Q.  B.  374;  Arm- 
strong V.  McGibbon  (1906)  Q.  R.  15  K.  B.  345. 

In  Re  Moore  and  the  Port  Bruce  Harbour  Co.  (1857) 
14  U.  C.  R.  365,  367,  the  right  to  proceed  by  way  of 
mandamus  was  also  discussed,  and  it  was  considered 
that  it  should  be  confined  to  cases  in  which  the  election 
had  been  merely  colorable  and  altogether  void  and  not 
to  cases  where  votes  had  been  improperly  received  or 
rejected,  or  where  the  candidate's  qualification  had 
been  taken  exception  to ;  and  the  fact  that  an  election 
was  not  attacked  for  eight  months  was  considered  as 
a  ground  for  refusing  relief,  ibid. 

As  to  the  right  to  proceed  by  mandatory  injunction 
see  Toronto  Brewing  Co.  v.  Blake  (1882)  2  0.  R.  175 
and  Oilman  v.  Robertson  (1884)  7  Legal  News  60  S.  C. 

As  to  the  jurisdiction  in  equity  to  set  aside  an  elec- 
tion it  was  said  in  a  case  in  the  Ontario  Court  of 
Chancery  that^  if  a  person  subscribed  for  a  large 
amount  of  stock  for  the  purpose  of  voting  for  certain 
directors  and  with  the  assurance  that  when  elected  the 
directors  would  cancel  his  subscription,  the  Court  of 
Chancery  would  have  justification  to  set  aside  the  elec- 
tion: Davidson  v.  Grange  (1854)  4  Gr.  377.  The  obser- 
vation, however,  was  obiter  in  that  case. 

In  Ontario  an  action  is  usually  brought  to  set  aside 
the  election,  and  this  must  prima  facie  be  brought  in 
the  name  of  the  company:  Kelly  v.  Electrical  (1908) 
16  0.  L.  R.  232 ;  and  one  shareholder  can  not  sue  even 
though  he  brings  the  action  on  behalf  of  himself  and 
all  other  shareholders:  Fraser  River  Mining  Co.  v. 
Gallagher  (1896-7)  5  B.  C.  R.  82.  But  where  the 
company  was  a  party  defendant  and  all  necessary  par- 
ties were  before  the  court,  Mulock,  C.  J.,  held  that  it 
was  proper  to  dispose  of  the  case  on  its  merits  and  set 
aside  an  irregular  election  of  directors  conditionally 
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on  tile  plaintiffs*  obtaininfif  authority  to  nm  the  name   Sect.  78. 
of  the  company  ah  plaintiff  and  anuMulinf?  their  state- 
men!  of  claim,  the  existing  directors  to  continue  in 
oiBoe  until  the  election  of  their  successors:     Kelly  v. 
EUctncal  (1908)  16  0.  L.  B.  232. 

If  the  directors  are  elected  illegally  and  it  is  not 
merely  an  irregularity  that  is  complained  of,  a  share- 
holder not  only  need  nut  make  the  company  a  party  to 
the  action  but  his  right  to  bring  it  is  not  precluded  by 
acquiescence  in  the  election:  Sherker  v.  Rudner  (1911) 
39  Que.  S.  C.  44.  So  also  a  minority  can  sue  where  it 
is  charged  that  the  directors  who  control  a  majority  of 
the  shares  have  brought  about  their  election  by  fraud- 
ulent means:  Davidson  v.  Grange  (1854)  4  Gr.  377. 
Similarly  where  directors  have  become  disqualified 
under  the  articles  by  contracting  with  the  company 
at  a  profit  any  shareholder  has  a  right  of  action  for  a 
declaration  of  such  disqualification:  Theatre  Amuse- 
tmni  Co.  V.  Stone  (1915)  50  S.  C.  R.  32. 

The  general  opinion  seems  to  be  that  slight  irregu-  sii^  ir- 
larities  in  matt«Ts  of  form  will  not  render  an  election  JJ^^'jlJ^ 
void  which  has  otherwise  been  fairly  held.  Where  all 
subscribers  to  a  memorandum  of  ass(jciation  concurred 
in  the  appointment  of  the  first  directors,  the  fact  that 
they  did  not  meet  together  for  the  purpose  of  coming 
to  their  determination  did  not  invalidate  their  act;  and 
also  a  resolution,  passed  at  a  general  meeting,  at  which 
an  election  to  fill  vacancies  might  have  been  held, 
authorizing  Uio  existing  directors  to  continue  in  tlieir 
offices,  was  held  tantamount  to  a  re-election  of  them: 
Ortat  Xorthern  Salt  (f  Chemical  Works  (1890)  44  Ch. 
D.  472;  and  see  remarks  of  Lindley,  L.  J.,  in  He  George 
Xeuman  rf  Co,  (1895)  1  Ch.  674.* 

In  the  United  States  cor|>orate  elections  will  be  AmericM 
scrutinized  by  the  Courts,  and  will  Ik*  set  aside  where 
tin*  successful  party  has  succeeded  by  means  of  fraud 
and  trickery:  People  v.  Albantj  Hg  Co.,  55  Bank  (N.Y.) 
344.  Hut  mere  irregularities  in  matters  of  form  will 
not  avoid  a  corporate  election  otherwise  fairly  held, 
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Sect.  78.    as  an  adjournment  which  takes  place  during  the  pro- 
"  cess  of  ballot:  Penobscott,  etc.  R.  Co.  v.  Dumt  (1885) 

39  Me.  587. 

And  equity  has  iio  jurisdiction  to  turn  out  a  usurp- 
ing board  of  directors  and  instal  the  rightful  incum- 
bents :  Owen  v.  Whittaker,  20  N.  J.  Eq.  122. 

Directors  When  an  election  is  defective  or  irregular  a  direc- 

e  facto.  ^^j.  jj^^y  g^^ji^  jj  j^g  ^^|.g  ^^  ^^^^  capacity,  bind  the  com- 
pany. In  such  a  case  he  is  said  to  be  a  director 
''  de  facto/' 

The  eligibility  of  de  facto  directors  to  hold  office 
can  not  be  enquired  into  in  a  collateral  way,  e.g.,  by  a 
secretary  of  the  company  refusing  to  give  up  the 
company's  books  and  setting  up  that  the  directors  who 
displaced  him  were  ineligible  or  not  properly  elected : 
Modstock  Mining  Co.  v.  Harris  (1884- 1907)  40  N.  S.  R. 
336. 

Persons  publicly  exercising  the  functions  of  pri- 
vate corporations  have  been  held  to  be  directors  to 
this  extent  that  their  acts  are  deemed  valid  in  respect 
of  third  persons,  or  are  binding  on  the  corporation  so 
far  as  the  rights  of  third  parties  are  concerned:  R. 
V.  Bedford  Level  (1805)  6  East  368;  Re  County  Life 
Assce.  Co.,  L.  R.  5  Ch.  288 ;  Mahony  v.  East  Holyford 
(1875)  L.  R.  7  H.  L.  869;  County  of  Gloucester  Bank 
V.  Rudry  (1895)  1  Ch.  629;  Macdonald  v.  Brake  (1906) 
16  Man.  220,  226. 

The  mere  fact  that  a  number  of  men  claim  to  be 
directors  of  a  company  for  the  purpose  of  a  single 
transaction  does  not  bring  them  within  this  rule,  but 
otherwise  where  directors  held  over  after  the  expiry 
of  their  tenure  of  office,  or  if  acting  though  disqualified 
for  the  office,  see  note  in  19  Am.  &  Eng.  Corp.  Cas. 
160 ;  Thames  Haven  Bock,  etc.  Co.  v.  Hall,  3  Eng.  Ry. 
Cases  441.  The  true  principle  would  seem  to  be  that 
of  estoppel  as  between  the  company  and  innocent  third 
parties. 

Ji.  director  de  facto  is,  like  an  executor  de  son 
tort,  subject  to  the  burdens  of  the  office,  but  not 
entitled  to  any  of  its  benefits:  Pearson  v.   Wheeler 
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(1874)  55  N.  H.  41;  Macdouald  v.  Drake  (1906)  16  8Mt.  78. 
Man.  L.  R.  220.  When  clirc»ctor8  asHuiiio  tbolr  fiduciary  *  ~ 
ofiico  tlu'V  )M*cuiiie  liable  in  all  roHi>octM  aH  tliough 
rightly  appointed  and  they  cannot  be  heard  to  criticize 
Iho  regularity  of  their  appointment :  He  Owen  Sound 
Lumber  Company  (1U15)  34  O.  L.  R.  528;  (191G17)  as 
O.  U  R.  414. 

The  principle  has  also  b<»en  applied  to  other  np^ent^  iioidins 
of  a  company,  and  in  any  case  where  a  persoD  holds  '"^' 
himself  out  an  an  a^unt  or  official  of  a  corporation  and 
the  cinrumstancos  are  such  that  in  law  the  corporation 
could  repudiate  such  person,  or  take  proceedings  to 
restrain  him  but  has  not  done  so,  Uien  his  acts  within 
his  apparent  authority  will  bind  the  corporation  as 
regards  iK^rsons  ignorant  of  his  true  position,  even 
thongh  his  assumption  of  authority  is  entirely  unwar- 
ranted: Mahoncy  v.  KaM  Holy  ford  Mining  Co,  (1875) 
L.  R.  7  H.  L.  869;  and  see  Allen  v.  Ont.  <&  Rainy  River 
R,Co.  (1898)  29  0.  R.  510. 

The  company  alone  may  bring  an  action  to  restrain 
a  de  facto  director  irregularly  elected  from  acting  as 
director  or  representing  himself  as  such.  An  individ- 
ual shareholder  has  no  such  right:  Foss  v.  Harbottle 
(1843)  2  Ha.  461 ;  Kelly  v.  Electrical  (1908)  16  O.  L. 
R.  232.  Nor  can  the  right  of  de  facto  directors  to  act 
as  directors  bt?  questioned  collaterally  by  a  defendant 
in  an  action  brought  against  him  by  the  company. 

Whore  a  company  brought  action  against  its 
former  secretary  to  compel  delivery  up  of  books 
belonging  to  the  company  to  a  new  secretary  appointed 
by  it,  defendant  pleaded  he  waa  still  secretary,  as  the 
directors  who  appointed  the  new  secretary  had  not 
Iwen  duly  elected.  Held,  that  the  defence  set  up  was 
not  a  proffer  way  of  testing  the  election  of  directors 
which  should  have  been  done  by  a  motion  to  stay  or 
set  aside  the  proceedings:  Austin  Mininn  Co.  v.  Gem- 
wfll  (1885-6)  10  0.  R.  696. 

In  an  action  for  an  accounting  brought  by  a  com- 
pany against  its  preniilent  the  onus  of  proof  is  on 
the  defendant  who  alleges  that  the  company's  board 
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Segt.  78.    of  directors  is  incomplete :  Temiscouta  v.  Macdonald 
— (1900-01)  3  Que.  P.  R.  462. 


Director  in- 
demnified 
in  suits 
respecting 
execution 
of  ihis 
office. 


And  gen- 
erally. 

Exception. 


s-  79. 
Right  to 
indemnity, 
reimburse- 
ment for 
expenses. 


79.  Every  director  of  the  company,  and  his  heirs,  executors 
and  administrators,  and  estate  and  effects,  respectively,  may, 
with  the  consent  of  the  company  given  at  any  general  meeting 
thereof,  from  time  to  time,  and  at  all  times,  be  indemnified  and 
saved  harmless  out  of  the  funds  of  the  company,  from  and 
against  all  costs,  charges  and  expenses  whatsoever  which  such 
director  sustains  or  incurs  in  or  about  any  action,  suit  or  pro- 
ceeding which  is  brought,  commenced  or  prosecuted  against  him, 
for  or  in  respect  of  any  act,  deed,  matter  or  thing  whatsoever, 
made,  done  or  permitted  by  him,  in  or  about  the  execution  of  the 
duties  of  his  office ;  and  also  from  and  against  all  other  costs, 
charges  and  expenses  which  he  sustains  or  incurs,  in  or  about 
or  in  relation  to  the  affairs  thereof,  except  such  costs,  charges 
or  expenses  as  are  occasioned  by' his  own  wilful  neglect  or 
default.     2  E.  VII.,  c.  15,  s.  67. 

The  consent  of  the  company,  given  at  a  general 
meeting,  is  requisite  before  indemnity  can  be  obtained 
under  the  above  section. 

The  by-laws  usually  provide  that  the  directors  shall 
be  paid  out  of  pocket  disbursements,  including  travel- 
ling expenses,  actually  and  properly  incurred  by  them 
in  connection  with  the  affairs  of  the  company,  and  such 
a  by-law  ratified  by  the  shareholders  will  entitle  a 
director  to  recover  travelling  expenses.  But  if  pay- 
ment of  travelling  expenses  is  not  authorized  by  the 
by-laws,  a  director  is  not  entitled  to  be  reimbursed 
therefor,  as  he  is  impliedly  bound  to  pay  his  travelling 
expenses  out  of  his  remuneration :  Young  v.  Naval,  etc. 
Society  (1905)  1  K.  B.  687. 

The  by-law  should  be  comprehensive  in  its  terms, 
as  otlierwise  it  may  be  found  that  certain  disburse- 
ments are  not  covered,  e.g.,  in  Marmor  Ltd.  v.  Alexan- 
der (1908)  S.  C.  78,  it  was  held  that  expenses  of  a 
director  in  travelling  to  attend  meetings  were  not 
covered  by  an  article  providing  for  indemnification  of 
directors  for  expenses  incurred  "  in  the  execution  of 
their  respective  offices."  A  director  is,  of  course, 
entitled  to  be  reimbursed  for  money  properly  spent  on 
the  company's  behalf;  see  Benor  v.  Canadian  Mail 
(1907)  lOO.  W.  R.  899. 
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Powen  of  Directors.  Sect.  80. 

80.  The  dircdors  of  Uie  eoinpany  may  adininihtrr  tlw  afTuir*  iN^wrersand 
of  tiie  compAuy  iu  all  thing*,  and  make  or  cuum:  to  be  made  f«»r  j'^J^*' 
the  comiHUiy,  any  dcHcription  of  contract  wliich  the  company  '*'*' 

may,  by  law,  enter  into;  and  may,  from  time  to  time,  make 
by-laws  not  contrary  to  law,  or  to  Uie  letters  patent  of  the  com-  By-Uws. 
pany^  or  to  tliis  I'urt,  a^  to  the  following  matters: — 

(a)  The  regulating  of  the  allotment  of  i^tock,  the  making  of  Aatoirtodi. 
calls  thereon;  the  payment  thereof,  the  ifwue  and  regis- 
tration of  certificatee  of  stock,  the  forfeiture  of  atock  for 
non-payment,  tlie  disposal  of  forfeited  stock  and  of  Uic 
proceeds  thereof,  and  the  transfer  of  stock ; 

(b)  Tlie  declaration  and  payment  of  dividends;  Dividends. 
{••)  The  amount  of  tlie  stock  qualifications  of  the  directorti,  oirwtora. 

and  their  remuneration,  if  any ; 

{d)  The  appointment,  functions,  duties  and  removal  of  alt  Asenuand 
iigents,  oflRcers  and  servant*  of  the  comjiany,  the  fccurity  <>*<*»•• 
to  be  given  by  them  to  the  company  and  their  remunera- 
tion; 

I  <  I  The  time  and  place  for  the  holding  of  the  annual  meet-  M«etiiiga. 
ings  of  the  company,  the  calling  of  meetings,  regular  and 
■special,  of  the  board  of  directors  and  of  the  company, 
the  quorum,  the  requirements  as  to  proxies,  and  the  pro- 
cedure in  all  things  at  such  meetings ; 

(/)  The  imposition  and  recovery  of  sJl  penalties  and  forfei-  Penalties 
tures  not  otherwise  provided  for  in  this  Part; 

(g)  The  conduct,  in  all  other  particulars,  of  the  affairs  of  the  (Jenerallj. 
company  not  otherwise  provided  for  in  this  Part    2  E. 
VII.,  c  15,  s.  68. 

81.  The  directors  may,  from  time  to  time,  repeal,  amend  or  ronfinnatioB 
re-enact  such  by-laws,  but  every  such  by-law,  excepting  by-laws  ^' *»^*"**- 
made  respecting  agents,  officers  and  servants  of  the  company, 
and  every  repeal,  amendment  or  re-enactment  thereof,  unless  in 
the  meantime  confirmed  at  a  general  meeting  of  the  company, 
duly  called  for  that  purpose,  shall  only  have  force  until  the 
next  annual  meeting  of  the  company,  and  in  default  of  con- 
firmation thereat,  shall,  at  and  from  that  time,  cease  to  have 
force.     2  E.  VH..  c.  15,  s.  68. 

Position  and  powen  of  directors. 

1.  Position  of  directors. 

Directors'  agpents— and  trustees  for  company. 
When  trustees  for  shareholders. 
Liability  to  future  shareholders. 
Fiduciary  position. 
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Seos.  80-81.  Fiduciary  donees  of  powers. 

Purchase  of  company's  property. 
Transfer  of  directors'  shares. 
Secret  profits  and  commissions. 
Termination  of  fiduciary  relationship. 

?..  Contracts  of  directors  with  the  company. 
Where  there  is  no  by-law. 
Where  there  is  a  by-law. 
Director  voting  on  contract. 
Disclosure. 

Sales  by  directors  to  the  company. 
Action  to  set  aside  contract. 

3.  Powers  of  directors. 
Powers. 

By-laws — powers  of  shareholders  excluded. 

Powers  vested  in  board. 

Examples  of  powers. 

Termination  of  powers. 

Ratification  of  ultra  vires  acts  of  directors. 

4.  Delegation. 

5.  Exercise  of  Powers— Meetings. 
Meetings — Notice. 
Irregularities. 

Quorum. 

Resolutions, 

By-laws. 

6.  Personal  liability  of  directors. 
Negligence. 

De  facto  directors. 

Non-intervention  in  company's  affairs.. 

Resignation. 

Ultra  vires  acts. 

Liability  in  tort. 

Criminal  liability. 

Wages. 

Wrongful  payment  of  dividends. 

Indemnity. 

Penalties. 

Failure  to  use  word  "limited." 
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7.  Remuneration.  Itet.  80-81. 

Eight  to  remuneration. 
Unjustifiable  payments. 
Gratuities— Past  services. 
Remuneration  out  of  capital. 
By  issuing  paid  up  shares. 
Waiver  and  forfeiture  of  right  to  remuneration. 
Necessity  for  by-law. 

B<H!tiuu  80,  a8  well  a8  dffiiting  thu  general  powers 
of  directors,  uuthorizes  the  directors  to  pass  by-laws 
with  respect  to  8|HK;ilie  8u!)ject  matters.  A  nunil)er  of 
these  are  dealt  with  elsewhere  in  the  notes  to  other 
sectious  of  the  act  relating  thereto,  as  follows: — 

Allotment  of  stock,  s.  46. 

Calls,  ss.  58flP. 

Issue  of  8ti>ck  certificates,  ss.  45  and  46 ; 

Forfeiture  of  stock,  s.  62. 

Transfer  of  stock,  ss.  64 ff. 

Dechinition  an<l  payment  of  dividends,  s.  70. 

Stock  qualification  of  directors,  s.  75. 

The  appointment  and  functions,  etc.  of  agents, 
officios  and  servants,  s.  32; 

Meetings  of  the  company,  ss.  87  and  88. 

The  powers  of  directors  with  regard  to  tlieir 
remuneration  are  dealt  with  below. 

In  the  present  note  the  subject  of  directors  is  con- 
sidered under  the  following  heads: — 

1.  Position  of  directors. 

2.  Contracts  of  directors  with  the  company. 

3.  Powers  of  dinnjtors. 

4.  Delegation. 

5.  Exercise  of  powers — Meetings. 

6.  Liability  of  directors. 

7.  Remuneration. 

1.  Position  of  directors. 

A  company  must  of  necessity  act  by  agents,  and 
usually  the  jwrsons  by  whom  it  acts  arc  termed  direc- 
tors.   The  act  does  not  define  the  exact  position  of 
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Sees.  80-81.  directors.  Directors  have  been  described  as  mere 
trustees  or  agents  of  the  company— trustees  of  the 
company's  money  and  property;  agents  in  the  trans- 
actions which  they  enter  into  on  behalf  of  the  com- 
pany: G.  E.  Ry.  V.  Turner  (1872)  8  Ch.  149,  p.  152. 
However,  it  is  immaterial  what  term  is  used,  so  long 
as  their  true  position  is' understood,  *' which  is  that 
they  are  really  commercial  men  managing  a  trading 
company  for  the  benefit  of  themselves  and  of  all  the 
other  shareholders  in  it,"  per  Jessel,  M.E.,  in  In- re 
Forest  of  Dean,  etc.  Company  (1878)  10  Ch.  D.  450  at 
p.  452. 

Directors  The  rule  that  directors  ara  agents  in  the  transac- 

tions which  they  enter  into  on  behalf  of  the  company 
is  established  by  numerous  decisions.  The  company 
itself  cannot  act  in  its  own  person  for  it  has  no  i,)erson. 
It  can  only  act  through  directors,  and  the  case  is,  as 
regards  those  directors,  merely  the  case  of  principal 
and  agent,  for  where  an  agent  is  liable  the  directors 
would  be  liable;  where  the  liability  would  attach  to 
the  principal  the  liability  is  the  liability  of  the  com- 
pany: Ferguson  v.  Wilson  (1866)  L.  R.  2  Ch.  77. 

Where  directors  contract  in  their  individual  names 
without  disclosing  that  they  are  in  truth  acting  for 
the  company  they  will  be  personally  liable  to  the  other 
party  to  the  contract:  Litchfield  v.  Saskatchewan  &c 
Co.  (1907-8)  7  W.  L.  R.  475.  A  mere  description  of  the 
contracting  individuals  as  the  directors  of  the  com- 
pany named  will  not  release  them  from  personal  lia- 
bility ;  so  it  was  held,  where  a  contract  in  writing  read 
that  '*  We,  the  directors  of  the  A.  B.  Company,  Lim- 
.  ited,  hereby  agree,"  etc.,  that  the  directors  were  liable 
inasmuch  as  the  written  contract  did  not  purport  to 
hind  the  company:  Aggs  v.  Nicholson  (1856)  1  H.  & 
N.  165;  McCollin  v.  Gilpin  (1880)  5  Q.  B.  D.  390.  It  is 
probably  a  question  of  fact  upon  the  construction  of 
the  agreement  not  on  extrinsic  evidence,  whether  the 
directors  are  bound  personally  or  not. 

But  although  the  directors  are  named  as  the  con- 
tracting parties,  if  they  are  described  as  contracting 
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>M.  l>ohalf  of  the  company  "  or  **  for  the  company, '*8eci. 80-81. 
the  company  alone  is  bound  in  the  absence  of  any 
Ktipuhition  that  the  directors  as  well  as  the  company 
aro  bt'coiniiiif  responsible:  Godd  v.  Tloughton  (1876) 
1  Ex.  1).  Sol.  Such  limitation  may  be  either  in  the 
body  of  the  contract  or  added  by  way  of  qualification 
to  the  signature.  Ibid. 


Directors  are   trustees  for  the  company  of  the  kod  trustees 

oompuDy. 


company's  property:  Re  Sharpe   (1892)    1    Ch,   154; 


Fortiit  of  Dean,  etc.  Company  (1878)  10  Ch.  D.  450; 
Thf^Y  W??Tlfiti  nfift  th?  tfAirpnny'ff  prifpitrty  for  their  own 
beaefii  ••  Pure  Canadian  Silver  Black  Fox  Co.  v.  Morri- 
son (1915)  24  D.  L.  R.  915.  They  are  not,  however, 
trustees  for  shareholders  individually:  Percival  v. 
W'rif/ht  (1902)  2  Ch.  421;  nor  for  the  company's 
creditors,  Poolers,  Jackson's,  Whytr's  Cases  (1H7S)  9 
Ch.  Div,  322;  WUson  v.  Bury  (1885)  5  Q.  B.  D.  518; 
Ferguson  v.  Wilson  (1866)  2  Ch.  App.  77;  Bank  of 
Toronto  v.  Cobourg  etc.  Railway  Company  (1885-6)  10 
O.  B.  376;  A. -a.  V.  Standard  Trust  (1911)  A.  C.  498. 
They  are  not  bound  to  invest  the  company's  funds  in 
trustee  securities,  and  may  invest  them  in  the  name  of 
a  sole  trustee:  Burland  v.' E arte  (1902)  A.  C.  83.  As 
trustees  the  conduct  of  directors  is  to  be  considered 
with  reference  to  the  particular  business  they  are', 
appointed  to  mana.ure,  but  it  has  been  repeatedly  held ' 
that  directors  who  have  misapplied  funds  were  liable 
for  '*breach  of  trust,"  Faure  Electric  Company  (1888) 
40  Ch.  D.  150;  Masonic  it  CfCneral  Life,  etc.  Co.  v. 
Sharpe  (1892)  1  Ch.  154.  See  Smith  v.  Anderson 
(IHHO)  15  Ch.  D.  275;  Therien  v.  Brody  (1893)  4  Que. 
S.  C.  23.  Where  a  director  has  made  himself  liablei 
for  a  breach  of  trust  he  is  bound  to  reimburse  the| 
company:  Joint  SttH-k  Discount  v.  Brown  (1869)  L.  R. 
H  Eq.  381.  If  the  directors  have  abused  their  position 
so  as  to  get  an  advantage  at  the  expense  of  the  com- 
pany, it  is  for  the  corporation  or  its  shareholders  to 
complain,  and  not  for  an  outsider;  and  debenture 
holders,  who  had  obtained  their  debentures  after  cer- 
tain  directors    of    the   company    had   caused    dobon- 
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Sees.  80-81.  tures  to  be  issued  to  themselves  at  a  discount  of 
twenty-five  per  cent,  in  satisfaction  of  their  claims 
against  the  company,  were  held  to  have  no  status 
to  attack  the  issue  made  to  the  directors  as  being 
invalid  because  of  the  discount:  Bank  of  Toronto  v. 
Cohourg  Ry,  (1885)  10  0.  R.  376.  The  transaction  was 
not  ultra  vires  nor  was  it  void,  and  could  only  be  com- 
plained of  as  unfair  by  the  company  or  a  corporator: 
Ihid.;  and  see  Greenstreet  v.  Paris  (1874)  21  Gr.  229. 

When  In  ordinary  cases  no  fiduciary  relationship  exists 

shareholders,  between  the  directors  and  the  shareholders  of  the  com- 
pany as  such :  Percival  v.  Wright  (1902)  2  Ch.  421 ;  but 
under  special  circumstances  tJie  shareholders  may  be 
entitled  to  set  up  that  a  fiduciary  relationship  has  been 
established  and  to  treat  the  directors  as  trustees  for 
them.  So  where  directors  of  a  company  were 
approached  with  a  view  to  effecting  a  merger  to  be 
carried  out  by  a  sale  of  the  assets  of  the  company  of 
which  they  were  directors,  and  the  directors  secured 
the  consent  of  the  majority  of  the  shareholders  and 
surreptitiously  acquired  shares  of  the  new  company 
for  their  own  profit,  it  was  held  that  the  directors 
became  the  agents,  in  the  transaction,  of  the  share- 
holders, and  that  the  latter  were  entitled  to  treat 
the  directors  as  trustees  for  them  of  the  profit  made : 
Allen  V.  Hyatt  (1914)  17  D.  L.  R.  7.  See  also  Gadsden 
V.  Bennetto  (1913)  3  D.  L.  R.  719,  where  directors,  hav- 
ing conspired  to  dispose  of  the  company's  property 
and  make  a  secret  profit,  acquired  shares  at  an  under- 
value from  the  shareholders  by  suppressing  the  terms 
of  the  offer  received  for  the  company's  property,  and 
were  held  to  be  trustees  for  the  shareholders  of  the  pro- 
fits made.  It  was  also  held  in  the  same  case  that  where 
a  committee  of  the  directors  is  appointed  for  the  pur- 
pose of  disposing,  not  only  of  the  property  of  the 
company,  but  also  of  the  shares  belonging  to  individual 
shareholders,  the  responsibility  of  the  members  of  the 
committee  is  different  from  that  of  ordinary  directors, 
they  being  confidential  agents  of  tlie  shareholders  as 
well  as  of  the  company. 
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H'!   otorK  may  also  Ktand  in  a  fiduciary  rolationshipBeci.  80-81. 
iiIh  futun'  HuhrtcrilMTH  of  HhaifH  whore  newj,,.    i,, 

liareholders  are  bruuKlit  into  the  conipanv:  In  re  llrss  '• 

'       Co.,  Kdf/ar  v.  Sloau  (1894)  23  S.  C.R.  G44.      In"' 
.  .41.  i  caKeH  where  a  director  has  conunitted  a  breaeli 
of  the  fiduciary  rehitionsliip  to  future  HubHcribers  by 
taihire  to  make  proper  disclosure  in  respect  of  a  con- 
tract  entered  into  with  the  company,  the  latter  will 

ot  1)0  bound:  /><'«m<iw  v.  Clover  liar  (1913)  48  S.  C.  E. 

'\S.  See  also  Crawford  v.  Bathurst  Land  (6c.  Co., 
(1916)  37  O.  L.  R.  611 ;  (1918)  42  O.  L.  B.  256;  (1920) 
50  n.  L,  B.  457. 

It  is  a  director's  duty  to  j^ive  bis  whole  ability,  i^dodary 
Kusiness  knowledjEre,  exertion  and  attention  to  the  best  ^ 
interests  of  the  sliarehoklers  who  have  placed  him  in 
that  position:  He  Iron  Clay  Brick  Mfg.  Co.  (1889)  19 
().  R.  113,  123.  Prima  facie,  however,  a  director  may 
act  as  a  director  of  a  rival  company:  London,  <&c.,  Co. 
V.  New  Mashonaland  Co.  (1891)  W.  N.  165.  It  is 
incumbent  upon  a  director  to  assume  no  part  which 
would  be  inconsistent  with  a  proper,  free  and  inde- 
pendent discharp^  of  liis  duties  in  that  resp(H;t.  No 
one  oecupyinji:  a  fiduciary  rolationsliip  can  be  permit- 
ted to  do  an  act  on  his  own  personal  behalf  which 
mi^ht  or  could  be  construed  to  be  inconsistent  with  the 
fiduciary  character  which  he  held  at  the  time :  Re  Iron 
Clay  Brick  Mftj.  Co.,  supra. 

So  where  a  director  was  to  be  paid  a  commission  of 
I2V2  per  cent,  for  sellinf?  the  company's  stock,  but  sold 
none,  and  made  an  arrangement  with  another  ])erson 
whereby  the  latter  was  to  sell  on  a  5  per  cent,  com- 
mission, which  was  hold  to  be  a  fair  commission,  the 
director  was  hold  liable  to  account  to  the  company 
for  the  difference:  Stickney  v.  Bucket  (1905)  6  O.  W. 
R.  751. 

See  also  on  the  duties  of  directors:  Gitfurre  v. 
Colas  (1915)  48  Que.  S.  C.  198. 

Directors  are  fiduciary  donees  of  their  powers,  Dimctor* 
e.g.,  of  making  calls:  Alexander  v.  Automat ie  (1S99)  5^7f 
2  Ch.  302 ;  of  issuing  and  allotting?  shares :  Madden  v.  power*. 
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Sec&.SO-Sl.Dimond  (1904-7)  12  B.  C.  R.  80;  Martin  v.  Gibson 
(1908)  5  0.  L.  R.  623;  permitting  transfers  of  unpaid 
shares :  Peterborough  Cold  Storage  Co.  (1907)  14  0.  L. 
R.  480;  forfeiting  shares:  Blisset  v.  Daniel  (1853) 
10  Hare,  483 ;  and  Uieir  powers  must  be  exercised  bona 
fide  for  the  company's  benefit:  Madden  v.  Dimond, 
supra;  Rudolph  v.  Macey  (1906)  3  W.  L.  R.  52.  So 
also  they  must  not  sell  the  company's  property  at  an 
undervaluation:  Daniel  v.  Goldhill  (1899)  6  B.  C.  R. 
4:95;  Boyle  v.  Rothschild  (1907)  10  0.  W.  R.  696. 

Purchase  ^  A  director  is  not  precluded  from  purchasing  the 
propSty^^^  company's  property  after  the  fiduciary  relationship 
has  come  to  an  end:  Chatham  National  Bank  v. 
McKeen  (1895)  24  S.  C.  R.  348.  A  director  is  in  the 
same  position  as  a  trustee. "  If  his  position  is  fully 
disclosed  and  every  precaution  taken  the  transaction 
will  be  good. 

Even  where  a  director  of  a  joint  stock  company  who 
had  a  judgment  against  the  company  and  on  a  sale 
of  the  company's  property  under  a  mortgage  held  by 
a  third  party,  purchased  the  same  for  his  own  benefit, 
he  was  held  to  be  a  trustee  thereof  for  the  company 
and  accountable  for  any  profit  received  on  a  re-sale: 
Re  Iron  Clay  Brick  Mfg.  Co.  (1889)  19  0.  R.  113.  The 
very  fact  of  the  director's  appearance  at  the  sale,  the 
public  knowing  that  he  was  a  director  of  the  company 
whose  lands  were  being  sold,  would  have  the  effect 
of  dampening  the  bidding,  and  the  chances  of  a  good, 
fair  price  being  realized  were  greatly  lessened  thereby 
and  the  director  was  in  that  respect  guilty  of  a  breach 
of  trust,  ibid. 

Directors  are  not  at  liberty  to  sacrifice  the  interests 
of  the  company  and  while  ostensibly  acting  for  the 
latter,  divert  in  their  own  favor  business  which  would 
properly  belong  to  the  company  they  represent.  Thus, 
where  directors,  while  still  retaining  their  position 
as  such,  and  still  actually  acting  as  managers  of  the 
company,  negotiated  for  a  contract  on  their  own  behalf 
in  exactly  the  same  manner  as  they  had  always  acted 
for  the  company,  and  caused  such  contract  to  be  made 
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fiiitl  to  bo  taken  over  by  a  new  company  formed  by  Stet.  80-81. 
tlu»  diri^cttorM,  and  thoreaftor  UHod  their  voting  power 
afi  shareholdern  to  ratify  and  approve  what  was  done 
and  to  roloaKf  all  clainiH  againHt  tluMnKolvus  ns  dirt^r- 
torn,  it  wa8  held  that  the  directorH  mu8t  be  regarded 
ua  holding  the  Ixmefit  of  such  contract  on  behalf  of  the 
company,  and  that  th<»  transaction  could  not  Ik*  regu- 
larized by  resolutions  of  the  company  controlled  by 
votes  of  the  directors:  Cook  v.  Decks  (1916)  A.  C.  554; 
S5L.  J.P.  C.  161. 

On  the  other  hand  if  directors  bona  fide  and  reas- 
onably lielieve  that  they  are  acting  in  the  company's 
interest  tliey  are  not  liable  for  breach  of  trust  because 
ill  so  acting  tliey  are  also  pursuing  their  own  interest; 
lliiachc  V.  .Sim5  (1894)  A.  G.  654  at  p.  6(10;  Ldonnas 
v.  Lagunas  Syndicate  (1899)  2  Ch.  392. 

Transfer  of  directors'  shares. 

Ordinarily  no  trust  rests  upon  the  directors  in  Tnnafer 
favour  of  the  other  shareholders  as  to  the  transfer  of  ^^^JJ^"' 
the  directors'  shares;  they  have  the  power  under 
ordinary  circumstances  to  consent  to  a  transfer  of 
their  onkii  stock.  A  director  is  not  a  trustee  for  the 
general  body  of  the  shareliolders  so  as  to  be  unable 
to  deal  with  his  shares  in  a  manner  prejudicial  to  the 
interests  of  his  cestuis  que  trustent,  but  is  as  free  to 
deal  with  his  stock,  except  perhaps  his  qualification 
shares,  as  any  otlier  i>erson :  Re  National  Protnncial 
Co.,  OilberrsCase  (1870)  L.  B.  5  Ch.  559;  Thompson 
V.  Canada,  etc.  Ins.  Co.  (1885)  9  O.  B.  284. 

But  if  the  directors  are  guilty  of  keeping  the  com- 
pany in  tlie  dark  as  to  the  state  of  its  affairs,  until  they, 
the  directors,  have  transferred  their  shares  for  the 
purpose  of  getting  rid  of  their  own  liability  thereon, 
the  Court  will  interfere  to  dwlare  the  transfer  invalid: 
Murray  v.  Hush  (1872)  L.  B.  6  H.  L.  37. 

It  does  not  appear  to  have  yet  been  definitely  decid- 
ed whether  a  director  can,  while  holding  that  position, 
make  a  valid  transfer  of  his  qualification  shares.  Lord 
Bomilly,  MJ^,  in  GUbert*s  Case,  /^•  Xationni  Prorin- 
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Sees.  80-81.  cial  Co.  (1870)  L.  E.  5  Ch.  559,  thought  he  could  not  do 
so  to  avoid  an  impending  call. 

In  Re  South  London  Fish  Market  Co.  (1888)  39 
Ch.  D.  324,  331,  Mr.  Justice  Kay  said:  ''  Looking  at 
the  doctrine  of  this  Court,  that  a  voluntary  transfer 
to  escape  liability  in  some  cases,  is  a  fraud,  I  cannot 
doubt  that  a  director  voluntarily  transferring  his 
qualification  shares  in  order  to  escape  liability,  is 
committing  a  fraud.  But  it  would  seem  that  where 
the  transfer  is  made  without  any  design  of  escaping 
liability  it  will  be  effective  to  pass  the  shares  to  the 
transferee.  The  power  to  transfer  his  own  shares 
is  not  given  to  him  as  director,  but  as  one  of  the 
shareholders;  and  he  should  not  be  prevented  from 
exercising  that  right  to  transfer,  simply  because  he 
does  it  not  for  the  benefit  of  the  shareholders,  but  for 
his  own  personal  benefit" :  Re  Cawley  &  Co.  (1889)  42. 
Ch.  D.  209,  233.    See  also  notes  to  s.  75,  supra. 


Secret  Directors  are  trustees  in  the   strictest  sense  for 

profits,  COT 
missions,  e 


pro  ts,  conv  ^^^  company,  of  secret  profits,  and  will  be  bound  to 


return  them  even  though  the  company  is  no  wor^e  off 
as  a  result  of  such  profits  having  been  made :  Ruethel 
V.  Thdrpe  (1907)  9  0.  W.  E.  942;  (1907)  10  0.  W.  E. 
222. 

In  an  action  to  make  directors  account  for  profits 
the  company  should  be  made  a  party  to  the  proceed- 
ings: Meyers  v.  Cain  (1905)  6  0.  W.  E.  834. 

It  is  a  breach  of  the  fiduciary  relationship  for  the 
directors  to  make  a  secret  profit  at  the  expense  of 
the  shareholders:  Gadsden  v,  Bpymetto  (No.  2)  (1913) 
9  D.  L.  E.  719;  Crawford  v.  Bathurst  Land  Sc.  Co. 
(1916)  37  0.  L.  E.  611  (1918)  42  D.  L.  E.  257;  but  see 
the  same  case  in  (1920)  50  D.  L.  E.  457,  where  the  judg- 
ment below  was  reversed  by  a  majority  of  the  Su- 
preme Court  of  Canada;  and  where  a  director  has 
wrongfully  diverted  the  company's  funds  to  his  own 
use,  the  company  is  entitled  notwithslanding  iJie  con- 
sent of  his  co-directors,  to  claim  the  funds  and  interest 
thereon:  Rogers  Hardwar<i  v.  Rogers  (1913)  10  D.  L. 
E.  541,  but  apparently  not  compound  interest:  Saskat- 
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chewan  Land  if  Tfonirstrad  Co.  v.  Moore  (1915)  7  O.  Sect.  80-81. 

W.  N.  684;  (1915)  8  O.  VV.  N.  525.  

Wlierc  a  director  ib  held  liable  to  aoooont,  the 
(•ompiiny  has  th<»  option  of  clainiinp^  the  property  ilHolf, 
or  its  hiffhost  vahio  whilst  hM  by  the  director,  and  the 
latter  is  not  released  by  proof  that  he  paid  for  the 
pro|H»rty  a  sum  which,  at  the  time  he  bouj^ht  it,  was  its 
then  full  market  value:  Eden  v.  Ridsdales  Co.  (1889) 
23  Q.  H.  1).  -MiH  (C.A.^:  /.N  Tnn,  Chn,  Mfn.  Cn.  (^9.^^) 
19  0.  R.  113,  121. 

Upon  the  appointment  of  a  liquidator  for  a  com-  ivrmina- 


tion  of 


arj 


pany  which  is  bein^  wound  up  under  the  Winding-  ^5°^,^ 
up  Act,  B.  S.  C.  144,  the  fiduciary  relation  Ix'twoii  reiationihip. 
the  directors  and  the  company  is  at  an  end  unless  their 
powers  as  directors  have  been  continued  as  provided 
by  8. 31  of  that  act :  Chatham  National  Bank  v.  McKeen 
(1895)  24  S.  C.  R.  348. 

See  also  Holmested  v.  Amuihle  (1914)  18  D.  L.  R. 
3;  Cook  V.  Deeks  (1916)  85  L.  J.  P.  C.  161,  at  p.  163. 

Thus  where  the  company  was  in  liquidation  and 
had  practically  refused  an  extension  of  a  lease  the 
directors  were  held  entitled  to  obtain  an  extension  per- 
sonally and  for  their  own  benefit:  Boston  Shoe  Co.  v. 
Frank  (1914)  Que.  48  S.  C.  6G. 

The  mere  resi^ation  of  a  director  to  take  effect 
contemporaneously  with  the  execution  of  a  contract 
Iw'tween  the  comi)any  and  the  directors,  advantaji:eou8 
to  the  latter,  will  not  assist  the  director  as  regards  fail- 
ure to  comply  with  the  fiduciary  liability  to  make  full 
disclosure  to  the  company :  Dennian  v.  Clover  Bar  Coal 
Co.  (1913)  48  S.  0.  R.  318;  15  D.  L.  R.  241. 

In  Uie  absence  of  agreement  there  is  no  duty  or  other 
obligation  cast  on  the  directors  to  pledge  their  own 
credit   for  the  benefit  of  the  company:  Christopher  v. 
Noxon,  Re  Ingersoll  Gas  Co.  (1884)  *4  0.  R.  672,  682. 

If  there  be  fraud,  or,  if  in  the  absence  of  proof  of 
actual  fraud,  the  facts  make  out  a  case  of  harsh  treat- 
ment iK'ing  practised  by  the  majority  of  the  <lireet«>r8 
against  the  minority,  the  court  will  interfere:  Wadddl 
V.  Ontario  Canning  Co.  (1889)  18  O.  R.  41. 
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Sees.  80-81.  So  if  it  be  shewn  that  the  majority  are  banded 
together  against  the  minority  for  the  express  purpose 
of  taking  advantage  of  their  position,  to  obtain  a  per- 
sonal benefit  to  themselves  at  the  expense  of  those  who 
are  in  the  minority,  the  Court  will  interfere.  Ihid. 

Where  a  director  of  a  company,  who  was  also  \\i^ 
president,  was  appointed  by  the  board  of  directors  to 
be  the  solicitor  for  the  company,  and  acted  as  such, 

•  it  was  held  in  winding-up  proceedings  that  he  was  in 
the  position  of  a  solicitor  acting  on  behalf  of  himself 
and  co-trustees,  and  was  therefore  not  entitled  to  re- 
cover profit  costs  in  respect  of  legal  business  done 
for .  the  company,  other  than  causes  in  Court :  Re 
Mimico  Sewer  Pipe  Co.  (1895.)  26  0.  R.  289;  Cradoch 

'  V.  Piper  (1850)  1  Macn.  &  G.  664;  Re  CorselUs  (1887) 
34  Ch.  D.  681 ;  Re  Barber  (1886)  34  Ch.  D.  77. 

A  by-law  for  increasing  the  capital  stock  of  a  joint- 
stock  company  prescribed  the  manner  in  which  the 
new  shares  should  be  allotted,  and  provided  that  the 
allotment  should  be  made,  save  as  to  twenty-one 
shares,  by  the  shareholders.  This  by-law  was  sanc- 
tioned by  the  shareholders  at  a  general  meeting,  and 
it  was  the  basis  of  the  new  issue : — Held,  that  the  direc- 
tors had  no  power  to  pass  a  by-law  directing  its  repeal, 
and  providing  for  the  allotment  of  the  shares  by 
themselves.  A  by-law  was  passed  by  the  directors, 
and  subsequently  confirmed  by  the  shareholders,  pro- 
viding that  the  directors  should  hold  office  for  one  year, 
and  until  their  successors  were  appointed : — Held,  that 
this  by-law  could  only  be  repealed  at  the  next  annual 
general  meeting  of  the  company,  and  therefore  a  by- 
law passed,  during  the  directors'  year  of  office,  by  the 
shareholders  at  a  special  meeting  of  the  company, 
providing  that  the  appointment  should  be  terminable 
by  resolution,  was  invalid:  Stephenson  v.  Yokes  (1896) 
27  0.  E.  691. 

A  by-law  or  resolution  of  the  directors  will  be  in- 
valid and  ultra  vires  of  the  company  if  it  operates  un- 
equally towards  the  interests  of  any  class  of  the  share- 
holders: Northwest  Electric  Co.  v.  Walsh  (1898)  29 
S.  C.  R.  33. 
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The  mero  fnct  that  persons  in  a  iMmrd  of  directors  Sset.  80-81. 
nre  interoMted  in  the  affairs  of  another  corporation, 
which  is  a  controlling  stockholder  in  the  former,  does 
not  afford  a  ground  of  preHuniption  against  the  legal- 
ity and  fairncBH  of  dealingH  and  transactions  between 
tlie  two  coinpanieH,  altiiough  it  may  snbject  their  con- 
duct to  rigid  scrutiny  by  the  Court:  Davis  v.  United 
States  Electric  Power  Co,,  11  Md.  35. 

Where  by  the  incorporating  statute  a  one-fourth 
part  in  value  of  tlie  shareholders  of  the  company 
have  a  right  to  call  a  special  meeting  thereof  for  the 
transaction  of  the  company's  business,  it  is  not  open 
to  the  directors  further  to  limit  that  right  by  by-law, 
and  to  require  at  least  one-third  of  the  shareholders: 
Austin  Mining  Co.  v.  GcmmeU  ( 188G)  10  0.  R.  GIK),  7()r> ; 
Re  Cambrian  Peat  d  Fuel  Co  (1875)  34  W.  B.  405. 

2.  Contracts  of  directors  with  the  company. 

The  right  of  a  director  to  contract  with  the  com- 
pany is  of  the  narrowest  description.  Ho  may  sub- 
scribe for  the  company's  shares  and  bonds  in  the  usual 
way:  Campbell's  Case  (1876)  4  Ch.  D.  470,  but  otlier- 
wise,  unless  auUiorized  by  the  by-laws  or  by  resolution 
of  the  shareholders,  a  director  is  disqualified  from 
entering  into  contracts  with  the  company:  Albion  v. 
Martin  (1875-6)  1  Ch.  D.  580;  lioray  v.  Howe  Sound, 
(1915)  22  D.  L.  R.  855.  No  statutory  prohibition  is 
re(|uired  to  invalidate  a  contract  made  between  a 
director  and  tiie  company,  for  the  director's  disability' 
from  contracting  with  the  company  follows  from  his 
fiduciary  position  as  trustee.  In  Xorth-West  Trans- 
portation Co.  V.  Beattp  (1887)  12  App.  Cas.  589,  Sir 
Richard  Baggallay  said,  ''A  director  of  a  company  is 
precluded  from  dealing,  on  Whnlf  of  the  company,  with 
himself,  and  from  entering  into  engagements  in  which 
he  has  a  personal  interest  conflicting,  or  which  possibly 
may  conflict,  with  the  interests  of  those  whom  he  is 
bound  by  fiduciary  duty  to  protect;  and  this  rule  is 
as  applic^ible  to  the  case  of  one  of  several  directors 
as  to  a  managing  or  sole  director.**  See  also  Benson  v. 
Heathom  (1842)  14  V.  &  C.  Ch.  326.     It  is  immaterial 
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Sees.  80-81.  whether  the  terms  of  the  contract  are  the  best  that 
could  be  obtained:  Madden  v.  Dimond  (1905)  12  B.  C. 
R.  80. 

No  man  can  be  allowed  to  put  himself  in  a  posi- 
tion in  which  his  interest  and  duty  will  conflict :  Parker 
V.  McKenna  (1874)  L.  R.  10  Ch.  118.  See  also  Aber- 
deen Railway  v.  Blaikie  (1854)  1  Macq.  H.  L.  461. 

A  director  will  be  held  to  be  contracting  with  the 
company  within  the  meaning  of  the  above  rule  where 
the  director  is  a  shareholder  in  another  company, 
whether  beneficially  or  as  a  trustee,  and  without 
regard  to  the  quantum  of  his  holding:  Transvaal 
Lands  Co.  v.  New  Belgium  &c.  Co.  (1914)  2  Ch.  488; 
(1915)  84  L.  J.  Ch.  94. 

Contracts  between  the  directors  and  a  company 
are  however  common.  The  company  may,  and  fre- 
quently does,  by  its  by-laws,  authorize  contracts  with 
its  directors,  subject  to  specified  conditions.  Different 
results  follow,  depending  on  whether  there  is  or  is 
not  such  a  by-law  in  existence. 

No  by-law.  Where  there  is  no  by-law  authorizing  the  directors 

to  enter  into  contracts  with  the  company  no  question  of 
the  fairness  or  unfairness  of  the  contract  can  arise, 
and  unless  the  contract  is  sanctioned  by  the  share- 
holders the  profit  arising  therefrom  can  be  recovered : 
Imperial  &c.,  Association  v.  Coleman  (1871)  6  Ch.  558 
at  p.  567;  Parker  v.  McKenna  (1874)  10  Ch.  118;  In 
re  The  Cardiff  Preserved  Coal  Co.  (1862-3)  32  L.  J.  Ch. 
154.  A  general  meeting  of  the  shareholders  can,  how- 
ever, sanction  a  contract  in  which  a  director  is  inter- 
ested, in  which  event  the  director  will  be  protected: 
.  Grant  v.  United  Switchback  Co.  (1884)  40  Ch.  D.  135. 
See  also  M orison  v.  Thompson  (1874)  L.  R,  9  Q.  B. 
480;  Dunne  v.  English ^{1871)  L.  R.  18  Eq.  524;  Eden 
V.  Risdales  Co.  (1889)  23  Q.  B.  D.  368;  Van  Hummell 
v.  International  dec.  Co.  (1913)  10  D.  L.  R.  306;  N.  W. 
Transportation  Co.  v.  Beatty  (1887)  12  A.  C.  589. 

The  notice  of  meeting  should  set  out  particulars  of 
the  director's  interest:  Kaye  v.  Croydon  (1898)  1  Ch. 
358;  Tessier  v.  Henderson  (1899)  1  Ch.  861 ;  Normandy 
V.  Ind  Coope  SCo.  (1908)  1  Ch.  84. 
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The  director  is  not  prevented  f  roui  UHing  his  voting  geej.  SO'Sl. 

power  as  a  shureholder  for  the  purpoHe  of  procuring 

the  ratifioation  of  u  contract  fair  in  its  ternis:  AWnth- 
IIVa/  Tiuuspnitation  Co.  v.  litntlu  ( ISSTi  12  App.  Ca». 
589. 

Modern  by-laws  either  expressly  authorize  directors  wh»r«  ther* 
to  enter  into  contracts  with  the  company  subject  to  their  *•  '  ••'•*■*• 
making  full  disclosure  of  their  interest  and  refraining 
from  voting;  or  confer  an  implied  authorization  by 
providing  that  such  directors  shall  not  vacate  their 
office  by  reason  of  being  interested  in  contracts  with  the 
company  provided  tJiey  make  full  disclosure  and  re- 
frain from  voting.  See  Costa  Rica  Ry,  v.  Forwood 
(1900)  1  Ch.  756;  (1901)  1  Ch.  746.  As  to  what  con- 
stitutes compliance  with  the  conditions  of  the  by-law 
see  Imptriat,  t^c,  Co.  v.  Coleman  (1873)  Ij.  R.  6  H.  L. 
189. 

I'nless  tlie  by-law  expressly  states  tliat  the  direc- 
tor is  not  disqualified  from  contracting  with  the  com- 
pany by  reason  of  Ijeing  a  shareholder  in  another  com- 
pany the  general  rule  applies:  Transvaal  Lands,  dbc, 
Co.'v.  Sew  Belgium,  dc,  Co.  (1914)  2  Ch.  488;  (1915) 
84  L.  J.  Ch.  94.  If  the  provisions  of  the  by-law  autho- 
rizing the  contract  are  not  complied  with,  the  contract 
is  voidable  as  if  no  such  by-law  existed,  ibid. 

Where  the  articles  of  a  company  imposed  the 
p«*nalty  of  disqualification  on  directors  contracting 
with  the  company  at  a  profit,  the  consequences  of  an  in- 
fraction of  the  article  were  held  to  be  not  only  dis- 
qualification of  the  offending  directors  but  the  giving 
of  a  right  of  action  to  any  shareholder  for  a  declara- 
tion of  such  disqualification  and  an  account  of  the 
moneys  improi)erly  rect»ived.  Nor  could  such  a  con- 
tract be  ratified  by  a  majority  of  the  shareholders  as 
the  matter  was  not  merely  one  of  internal  management : 
Theatre  Amusement  Co.  v.  Stone  (1915)  50  S.  C.  R.  32. 

It  is  not  necessary  in  order  to  vitiate  a  contract  or  i»irwior 
arrangement  b(»tween  a  dirwtor  and  his  company  that  ^'J^'JJJ^" 
the  director  should  actually  record  his   vote,    where 
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Sees.  80-81.  several  directors  are  interested  in  similar  contracts 
and  by  arrangement  each  votes  in  favor  of  the  other's 
contract:  Thorpe  v.  Tisdale  (1909)  13  0.  W.  E.  1044, 
1049. 

Where  there  would  be  no  quorum  without  the  pres- 
ence of  a  director  who  is  disentitled  from  voting  on 
the  contract  he  cannot  be  counted  as  being  present  for 
the  purpose  of  making  a  quorum:  Yuill  v.  Greymouth 
&  Point  Elizabeth  By.  &  Coal  Co.  (1904)  1  Ch.  32;  Re 
D.  SS.  Drug  Co.,  Donald's  Claim  (1916)  10  W.  W.  E. 
612  (Alta.).  Nor,  if  several  directors  are  interested  in 
what  is  in  reality  one  transaction,  can  a  quorum  be 
obtained  by  splitting  the  resolution  into  parts  and 
taking  a  vote  on  each  part  separately:  In  re  North- 
Eastern  Insurance  Co.  (1919)  88  L.  J.  Ch.  121. 

Where  the  articles  of  association  of  a  company  pro- 
vided that  a  director  might  contract  with  a  company 
but  forbade  his  voting,  and  the  director  voted  in  favor 
of  the  resolution  appointing  him  managing  director  at 
a  remuneration,  it  was  held  that  there  was  a  contract 
between  the  director  and  the  company  within  the  mean- 
ing of  the  article,  and  that  the  appointment  was  irre- 
gular, but  that  it  could  be  cured  by  a  vote  of  the  com- 
pany in  general  meeting:  Foster  v.  Foster  (1916)  1  Ch. 
532 ;  85  L.  J.  Ch.  305.  But  see  the  view  expressed  by 
Idington,  J.,  in  Wade  v.  Kenrick  (1906)  37  S.  C.  E.  32, 
at  p.  53.  See  also  Re  Owen  Sound  Lumber  Co.  (1917) 
33  D.  L.  E.  487;  38  0.  L.  E.  414. 
Disclosure.  There  must  be  full  disclosure  by  the  director  of  his 

interest:  Costa  Rica  v.  Forwood  (1900)  1  Ch.  756;  and 
if  there  is  full  disclosure  and  assent  by  the  company 
the  director  can  retain  his  profit:  A.  G.  v.  Standard 
Trust  (1911)  A.  C.  498;  Bennett  v.  Havelock  (1910)  21 
0.  L.  E.  120;  (1912)  25  0.  L.  E.  200. 

The  duty  to  make  full  and  complete  disclosure  is  a 
fiduciary  burden  which  can  not  be  got  rid  of  by  resign- 
ing from  the  board  on  the  understanding  that  the  re- 
signation is  to  be  contemporaneous  with  the  formal 
execution  of  the  contract:  Denman  v.  Clover  Bar  Co. 
(1913)  48  S.  C.  E.  318;  15  D.  L.  E.  241.  Though  the 
contract  be  declared  not  binding  on  the  company  the 
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«?inH;tor  may  be  awarded  compensation  on  a  quantum  Btn-dO-Sl. 

I  uit  for  the  services  rendered  the  company  on  the 
taith  of  the  contract  set  aside,  ibid. 

The  duty  to  disclose  may  extend  not  only  to  presenl 
but  to  future  shareholders  where  it  is  int^'ndod  to  bring 
in  new  shareholders  by  issuing  shares  to  the  public, 
ibid.  See  also  Re  Hess  Mfg.  Co.,  Edgar  v.  Sloafi 
(1894)  23  8.  G.R.  644. 

Directors  may  lend  money  to  the  company  and  take 
security  therefor  and  enforce  payment  as  ordinary 
creditors,  but  such  contracts  must  be  made  with  the 
utmost  good  faith  and  arc  subject  to  the  severest 
scrutiny:  Neelon  v.  Town  of  Thorold  (1891)  20  O.  R. 
8(1 ;  (1894)  22S.  C.  R.  390. 

See  also  on  contracts  between  the  directors  and  the 
company  Ellis  v.  Norwich  Broom  and  Brush  Co.  (1906) 
8  O.  AV.  R.  25;  Be  Norwalk  Mining  Co.  (1915-6)  9  O.  W. 
N.  41;  Annotation  in  (1912)  7  D.  L.  R.  111. 

Where  a  director  is  selling  to  the  company  property  sjii««by 
which  is  his  own  in  equity  and  law,  if  the  company  J^']JJ°" 
claims  an  interest  in  the  property  by  reason  of  thecompanj. 
transaction  it  can  only  do  so  by  affirming  the  sale,  which 
though  voidable  becomes  validated.    The  company  can 
refuse  to  affirm  the  contract  and  the  contract  will  be 
set  aside  and  the  parties  remitted  to  their  original 
rights,  but  the  company  can  not,  if  rescission  is  no 
longer  possible,  keep  the  property  and  make  the  direc- 
tor take  less  than  the  price  agreed :  Burland  v.  Earle 
(1902)  A.  C.  98;  Buethel  v.  Thorpe  (1907)  9  0.  W.  R. 
942;  (1907)  10  O.  W.  R.  222. 

On  the  other  hand  if  the  director  has  made  no  dis- 
closure to  the  company  the  latter  can  at  its  option 
either  rescind  the  contract  or  retain  the  property  and 
recover  damages  for  the  loss  arising  through  non-dis- 
closure: (iluckstein  v.  Barnes  (1900)  A.  C.  240;  Leeds 
it"  Haul  eg,  <fr.  (1902)  2  Ch.  809. 

Where  the  director  is  dealing  with  property  which 
though  his  own  in  law,  was  originally  acquired  by  him 
under  circumstances  which  made  it  in  equity  the  pro- 
perty of  the  company,  the  company  can  in  such  a  case 
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Seos.  80-81.  treat  the  profit  on  the  resale  to  it  as  acquired  on  its 
behalf  and.  make  the  agent  account  for  it.  This  rule 
only  applies  when  the  fiduciary  relationship  exists  at 
the  time  of  the  acquisition  of  the  property  by  the 
agent:  Jacobus  Marler  Estates,  Lim.  v.  Marler  (1916) 
85  L.  J.  P.  C.  167. 

Even  where  the  company  is  not  entitled  to  treat  the 
property  itself  or  the  director's  profit  on  the  resale  as 
acquired  on  the  company's  behalf,  and  is  unable  to  re- 
store the  agent  to  his  original  position,  and  has  accord- 
ingly lost  the  right  to  repudiate  the  transaction,  it  may 
still  have  a  remedy  in  damages  against  the  director  for 
negligently  allowing  the  company  to  purchase  the 
property  at  the  price  specified.  The  measure  of  dam- 
•  ages  is  the  difference  between  the  market  value  and  the 
price  paid  if  the  property  has  a  market  value ;  if  it  is 
specific  property  having  no  market  value  the  measure 
of  damages  will  be  the  company's  loss  in  the  whole 
transaction,  and  the  Court  will  fix  a  proper  price  be- 
tween vendor  and  purchaser  and  estimate  the  damages 
on  the  basis  of  such  price:  Jacobus  Marler  Estates, 
Lim.  V.  Marler  (1916)  85  L.  J.  P.  C.  167. 

Action  to  An  action  to  set  aside  a  contract  between  a  director 

contract  and  the  company  or  to  make  a  director  account  for 
profits  should  primarily  be  brought  by  the  company 
itself,  or  at  any  rate  the  company  should  be  a  party : 
Bennett  v.  Havelock  Electric,  &c.,  Co.  (1910)  21  0.  L. 
E.  12-0,  at  p.  125;  Meyers  v.  Cain  (1905)  6  0.  W.  E.  834; 
except  where  the  persons  against  whom  relief  is 
claimed  control  the  majority  of  the  shares  of  the  com- 
pany and  w^ill  not  permit  the  action  to  be  brought  in  the 
name  of  the  company:  Burland  v.  Earle  (1902)  A.  C. 
83,  at  p.  93.  The  Court  may,  however,  in  a  proper  case, 
amend  the  i)loadings  or  treat  them  as  amended,  so  as 
to  enable  relief  to  be  given  where  the  company  has  not 
been  made  a  party :  Allen  v.  Hyatt  (1914)  17  D.  L.  E.  7. 
See  also  Johnston  v.  Carlin  (1914)  20  B.  C.  E.  520. 


3.  Powers  of  directors. 
Powers.  In  addition  to  the  implied  general  authority  given 

by  s.  72,  which  provides  that  the  affairs  of  the  company 
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aball  be  iiiuiiagtHl  by  tbo  board,  a.  80  of  tbe  Act  givt*8  to  Beet.  8041. 
tbo  <Iirt'ctor8  \\iv  full  powerB  of  tlit»  company,  subjfct  "~ 

to  certuiii  liiiiitutiuiis.  The  directorH  can  do  aiiytiiing 
that  the  company  can  do,  and  if  it  is  wished  to  be 
known  whether  a  particular  transaction  is  within  the 
jiowers  of  the  directors,  it  is  simply  necessary  to 
examine  the  statute,  diarter  and  by-laws  to  see  if  there 
18  an  express  provision  requiring  the  authority  of  a 
general  meeting  of  the  shareholders.  If  there  is  not, 
tlie  directors  will  have  ample  power:  Re  Patent  File 
Co.  (1870)  L.  B.  6  Ch.  83;  Pyle  Works  No.  2  (1891)  1 
CJh.  173. 

The  introductory  words  of  s.  80  confer  on  tlie  direc- 
tors a  g(>neral  power  enabling  them  to  enter  into  tran- 
sactions for  carrying  on  the  ordinary  business  of  the 
company.  The  directors  may  thus,  for  example,  give 
to  the  company's  bankers  securities  for  advances  under 
the  Bank  Act  without  complying  with  tlie  provisions 
of  s.  69:  Trusts  and  Guarantee  v.  Abbott  Mitchell 
(1906)  11  O.  L.  B.  403. 

As  these  powers  are  given  to  the  directors,  the 
management  of  the  business  cannot  be  exercised  by  the 
shareholders,  nor  can  the  directors  be  overruled  or 
controlled  by  the  shareholders:  Quebec  Agricultural 
Implement  Co,  v.  Herbert  (1874)  1  Q.  L.  B.  363;  Cann 
V.  Kakins  (1890-1)  23  N.  S.  B.  475;  Dunsmuir  v.  Colon- 
ist (1900-3)  9  B.  C.  B.  290;  Automatic  Self  Cleansing 
Filter  Syndicate  v.  Cunningham  (1906)  2  Ch.  34.  If 
the  shareholders  are  dissatisfied  they  can  appoint  a 
new  Inmrd  at  the  next  eb^'tion  of  directors,  or  appeal 
to  the  courts  if  the  directors  are  committing  a  breach 
of  trust.  See  Taylor  v.  Chichester  Ry.  Co,  (1867)  L.  B. 
2  Ex.  356. 

The  power  to  pass  by-laws  being  given  to  the  direc-  By-tow»— 
tors  with  respect  to  the  matters  mentioned  in  s.  80.  gJJ^ljira. 
the  jMiwer  of  the  shareholders  to  deal  with  the  sanje  exeiuiM. 
matters  is  apparently  excluded,  except  by  way  of  con- 
sidering by-laws  previously  passed  by  the  directors: 
Stephenson  v.  Yokes  (1896)  27  O.  B.  691,  696;  Duns- 

n.cJL—91 


482 


DOMINION  COMPANIES  ACT. 


Powers 
vested  in  the 
board. 


Sees.  80-81.  wwir  v.  Colonist  (1900-3)  9  B.  C.  R.  290;  Beaudry  v. 
Read  (1907)  10  0.  W.  R.  622,  625;  Kelly  v.  Electrical 
(1908)  16  0.  L.  R.  232;  Camn  v.  EaUns  (1890-1)  23  N. 
S.  R.  475;  Colonial  v.  Smith  (1912)  4  D.  L.  R.  814;  22 
Man.  L.  R.  441. 

Some  authorities  have  argued  that  the  use  of  the 
term  '* by-laws  of  the  company"  in  ss.  8  and  45  of  the 
Act  indicates  that  the  shareholders  have  the  right  to 
initiate  shareholders'  by-laws,  as  distinguished  from 
directors '  by-laws,  which  must  be  passed  by  the  direc- 
tors and  confirmed  by  the  shareholders.  See  Sherker 
V.  Rudner  (1911)  Q.  R.  39  S.  C.  44,  47;  but  this  view 
seems  to  be  in  conflict  with  the  case  of  Good  £  Shantz 
-  (1911)  23  0.  L.R.  544. 

The  powers  of  the  directors  are  vested  in  them  col- 
lectively and  must  be  exercised  at  the  regular  meetings 
of  the  board,  or  as  provided  by  the  by-laws,  etc.,  and 
not  by  the  directors  acting  individually:  Schmidt  v. 
Beatty  (1916)  10  0.  W.  N.  230;  Stamdard  Construction 
Co.,  Ltd.  V.  Crabh  (1914-5)  30  W.  L.  R.  151 ;  7  W.  W.  R. 
719;  Bent  v.  Arrowhead  (1909)  18  Man.  L.  R.  633; 
Swayze  v.  Grobb  (1915)  8  0.  W.  N.  316;  Almon  v.  Law 
(1893-4)  26  N.  S.  R.  340.  See  further,  infra,  under 
''exercise  of  powers"  by  directors. 

The  following  are  examples  of  powers  which  the 
directors  may  exercise  under  their  general  authority. 

Even  without  express  power  it  is  the  right  of  the 
directors  to  appoint  necessary  officers  and  agents  and 
to  provide  for  the  manner  of  their  payment :  Falkiner 
V.  Grand  Junction  Ry.  (1883)  4  0.  R.  350.  And  al- 
though the  directors  may  go  out  of  office  and  new 
directors  be  elected  at  the  end  of  each  year,  they  may 
engage  managers  and  other  officials  for  terms  extend- 
ing over  a  much  longer  period :  Howarth  v.  Singer  Mfg. 
Co.  (1893)  8  A.  R.  264,  270. 

The  directors  being  the  active  representatives  of 
the  company,  may  in  a  proper  case  exercise  a  power  of 
compromise :  Bath's  Case  (1878)  8  Ch.  D.  334,  but  as  to 
powers  in  respect  of  a  subscription  for  shares  when 
the  validity  of  the  subscription  itself  is  contested  see 
Fuches  V.  Hamilton  Tribune  (1885-6)  10  0.  R.  497. 


Examples 
of  powers. 

Appoint- 
ments. 


Power  to 
compromise 
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The  diriH;t4)rH  of  a  eoiiipaiiy  havo  tho  ri^ht  to  aiwign  8Mt.S041. 

the  property  of  tiie  company  to  a  trustee  for  the  benefit 

of  the  company's  creditors,  without  the  formal  sane- ^^^JtewMk 
tion  of  the  whole  body  of  shareholders:  Hovey  v. «••**••••• 
Whiiing  (1886)  14  S.  C.  R.  515;  see  also  Re  (Uympia 
Co,  (1915)  25  D.  L.  R.  620.  The  directors  have  un- 
limited lowers  over  the  property  of  the  company  so 
to  deal  \\ith  it  as  to  pay  the  juKt  dobtn  of  the  corpora- 
tion: Uovvy  V.  Whitintj,  supra,  per  Ritchie,  CJ.,  at  p. 
520.  Directors  may,  without  the  sanction  of  the  share- 
holders, make  an  acknowlodj^nient  of  the  company's  in- 
solvency for  winding-up:  lie  MauUoba  Commission  Co. 
(1912)  2D.  L.  R.  1. 

The  depositing  of  goods  in  a  warehouse  by  a  manu-  lUisiBs 
faeturing  mercantile  cor|M>ration  and  the  raising  of  "**'**'* 
money  on  the  security  of  tlie  same  is  often  such  a 
matter  as  would  fall  within  the  competence  of  the  direc- 
tors to  cause  it  to  be  done  through  their  manager: 
V'-rhants  Bank  v.  Hancock  (1883)  6  O.  R.  285,  290; 
V  <e  West's  Case  (1870)  L.  R.  10  Eq.  312;  Picker- 
mg  V.  Ilfracombe  Ry.  (1868)  L.  R.  3  C.  P.  235.  In  the 
case  of  a  bank,  it  has  been  held  that  the  directors  may 
take  Huch  steps  as  seem  necessary  to  protect  its  interest 
and  to  obtain  advances:  Re  Ontario  Bank  (1910)  21 
O.  L.  R.  30,  affirmed  sub  nom.;  McFarland  v.  Bank  of 
Montreal  (1911)  A.  C.  96. 

The  directors  may  enter  into  a  contract  on  behalf  Contr«ct«. 
>f  the  company,  notwithstanding  that  its  full  perform- 
moe  would  re<iuire  an  increased  plant,  but  not  if  the 
increased  plant  had  been  required  to  carry  on  a  new  or 
lifferent  business:  National  Malleable  v.  Smith's  Falls 
(1907)  14  O.  L.  R.  22,  at  pp.  28  and  29. 

The    directors    may    accept    a    conditional  bonus  otfc^r 

mted  by  a  municipality:  (^omtnercial  Rubber  v.  5/  *"»«»'«^ 
ferome  (1908)  Q.  R.  17  K.  B.  275;  they  may  defend  an 
action  in  tlie  name  of  the  company:  Campbell  v.  Tojci- 
cabs  (1912)  7  D.  L.  R.  91;  contract  a  hypothec  which 
will  be  binding  on  the  company:  Savari4i  v.  Paquette 
'Vm)  Q.  R.  20  S.  C.  314;  select  investments  for  the 

ipany  subject  to  the  control  of  a  giMicral  meeting: 
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^ecs.SO-Sl.Bwiand  v.  Fade  (1902)  A.  C.  83;  sell  all  the  com- 
paiiy's  land,  if  the  same  is  in  tlieir  honest  opinion  ad- 
visable: Ritchie  v.  Vermillion  (1901)  1  0.  L.  R.  654,  at 
p.  657,  per  Street,  J.,  whose  judgment  was  affirmed 
(1902)  4  0.  L.  R.  588. 

The  defendants  in  a  deed  of  assignment  covenanted 
that  certain  mortgages  were  good  and  valid  charges  on 
lands,  and  that  the  defendants  had  not  done  or  per- 
mitted any  act,  etc.,  whereby  the  mortgages  had  become 
released  or  discharged  in  part  or  in  entirety.  It 
appeared  that  certain  of  the  lands  comprised  in 
these  mortgages  had  been  sold  for  taxes.  Held,  that 
the  covenant  was  not  ultra  vires  of  the  company  or  of 
the  directors;  and  that  the  plaintiffs  were  entitled 
thereunder  to  recover  the  value  of  the  lands  so  sold: 
Real  Estate  Investment  Co.  v.  Metropolitan  Building 
Society  (1883)  3  0.  R.  476. 

Borrowing.  The  borrowing  powers  of  directors  are  dealt  with 
in  the  notes  to  s.  69. 

Termination       The  powcrs  of  dircctors  ccasc  on  the  appointment 

of  powers  ^^  ^  liquidator  under  the  Winding-up  Act,  R.  S.  C.  144, 
s.  31,  except  in  so  far  as  the  Court  or  the  liquidator 
sanctions  the  continuance  of  such  powers.  See  Chat- 
ham National  Rank  v.  McKeen  (1895)  24  S.  C.  R.  348. 

Ratification  Acts  which  are  ultra  vires  of  the  board,  but  not 
acts  of*  ^"^'  beyond  the  powers  of  the  company,  may  be  subsequent- 
directors.  ]y  ratified  by  the  shareholders:  Adams  d  Burns  v. 
Bank  of  Montreal  (1899)  8  B.  C.  R.  314;  (1901)'32  S.  C. 
R.  719.  See  also  National  Land  v.  Rat  Portage  Lum- 
ber Co.  (1917)  36  D.  L.  R.  97.  There  can  be  no  ratifica- 
tion of  an  illegal  action  or  where  the  company  is  not 
fully  informed:  RoufUree  v.  Sydney  (1908)  39  S.  C.  R. 
614.' 

Where  a  director  was  procuring  a  meeting  of  the 
shareholders  to  be  called  for  the  purpose  of  confirming 
alleged  illegal  acts  on  his  part,  a  motion  for  an  injunc- 
tion to  restrain  him  from  doing  so  was  dismissed,  it  not 
having  been  made  clear  that  the  acts  complained  of 
were  ultra  vires  of  the  company:  McClure  v.  Lanqley 
(1916)  10  O.W.N.  32. 
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Where  individual  directors  professing  to  act  on  Sect.  80*81. 
I>ehalf  of  the  company  enter  into  an  engagement,  which 
18  not  in  the  ordinary  course  of  its  husiness,  the  com-  R^'*«ti*'o- 
:  •   iv  is  not  l)ound  uidess  it  ratifies  it :  Hamilton  dt  Port 
.      \r  Hy.  V.  (ion-  Bank  (1873)  20  Or.  190,  194;  Htuter 
V.  Electric  Telegraph  (1856)  6  E.  &  B.  341. 

But  such  acts  of  directors  may  be  ratified  expn*ssly  *^ 
or  hy  ae(|uie8cence.  If  the  company  elects  to  repudiate 
it  should  make  known  its  election  promptly,  so  that  Uie 
person  with  whom  its  agent  has  dealt  may  remain  as' 
short  a  time  as  possible  subject  to  an  unequal  bargain. 
If  it  delays  after  the  lapse  of  sufficient  time  for  enquiry 
and  deliberation,  it  will  be  taken  to  have  acquiesced, 
and  even  slight  acts  referable  to  the  contract  will  be 
tleomed  an  adoption  of  it:  Conant  v.  Miall  (1870)  17 
Gr.  574,  580. 

See  Merchants  Bank  v.  Hancock  (1883)  6  0.  R.  285; 
Bridgeivatcr  Cheese  Co.  v.  Murphy  (1896)  23  A.  R.  66; 
Hereford  R.  Co.  v.  The  Queen  (1894)  24  S.  C.  R.  1. 

4.  Delegation. 

In  the  absence  of  any  express  or  implied  power 
enabling  them  to  do  so  the  directors  can  not  delegate 
their  powers:  Cohb  v.  Becke  (1845)  6  Q.  B.  936.  The 
Act  confers  no  authority  on  the  directors  to  delegate 
their  general  powers  of  management,  and  such  of  the 
jxiuiTs  of  tl»e  directors  as  are  expressly  given  to  the 
I  "lid  by  the  Act  can  not  be  delegated,  e.g.,  allotting 
stock  or  making  calls:  Re  Bolt  <&  Iron  Co.  Hovenden*s 
Case  (1884)  10  P.  R.  434;  Re  Pakenham  Pork  Packing 
Co.  (1906)  12  O.  L.  R.  100.  But  where  a  company  gives 
to  an  employee  power  over  all  the  administration  of 
the  business  of  the  company  subjcHjt  only  to  such  direc- 
tion and  control  as  it  is  the  duty  of  the  directors  to 
exercise,  that  is  not  an  ultra  rires  delegation  of  the 
directors'  authority  by  the  company:  Montreal  Public 
Service  Co.  v.  Champagne  (1917)  33  D.  L.  R.  49 
(P.  C). 

Nor  can  the  directors  delegate  to  an  executive  com-  f}zecutirv 
mitteo  of  their  number  the  supervision  of  the  com-  •'«'»»*"••• 
pany's   affairs   generally:   Monarch    Life   v.    Brophy 
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Sees.  80-81.  (1907)  14  0.  L.  R.  1;  Tanguay  v.  Royal  Paper  Mills 

(1907)  Q.  R.  31  S.  C.  398. 
Executive  >  The  department  has  recently  refused  to  permit  a 
^  ^'  power  of  appointing  an  executive  committee  to  be 
taken  in  the  letters  patent.  Possibly,  if  tlie  by-laws  so 
provide,  such  of  the  powers  of  the  board  may  be  dele- 
gated to  an  executive  committee  as  are  not  expressly 
required  by  the  Act  to  be  exercised  by  ih^  full  board. 
See  the  notes  to  s.  32. 

Where  the  articles  of  the  company  enabled  the 
board  of  directors  to  appoint  a  committee  of  their  own 
number  and  to  delegate  to  any  such  committee  all  or 
any  of  the  powers  of  the  board,  and  one  of  the  direc- 
tors was  appointed  a  committee  with  all  the  powers  of 
the  board,  it  was  held  that  the  delegation  was  valid  and 
that  a  committee  in  such  a  case  need  not  consist  of  more 
than  one  person:  Re  Taurine  Co,  (1883)  25  Ch.  D. 
118. 

If  the  directors  delegate  their  powers  to  a  com- 
mittee without  fixing  a  quorum  of  the  committee,  all  of 
the  members  of  the  latter  must  be  present  to  give  effect 
to  what  they  do :  Re  Liverpool  HouseJwld  Stores  Ass'n 
(1890)  59  L.  J.  Ch.  624. 
Agents,  Section  80  (d)  enables  the  directors  to  pass  by-laws 

eerv^^s."     ^^  to  the  appointment  of  agents,  officers  and  servants. 

It  is  generally  necessary  for  directors  to  employ 
other  persons  to  act  for  the  company,  and  where  this  is 
the  case  those  persons  will  also  have  power  to  bind  the 
company  within  the  limits  of  their  agency;  and  as  a 
rule  their  authority  cannot  be  denied  unless  their  em- 
ployment was  beyond  the  powers  of  the  directors  or 
irregularly  made,  and  unless  in  the  case  of  such  irregu- 
larity, the  person  dealing  with  the  employee  had  notice 
of  the  irregularity:  TJiompson  v.  Brantford  Electric 
Co.  (1898)  25  A.  R.  340,  345.    See  the  notes  to  s.  32. 

A  company  is  liable  in  damages  to  its  general  man- 
ager for  breach  of  contract  of  employment  if  by  resolu- 
tion of  the  directors  it  materially  lessens  his  authority 
under  the  contract  and  makes  it  impossible  for  him  to 
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(IiMohargc  hin  dutieB  thereunder:  Montreal  Public  Set-  Sect. SO-81. 
vice  Co,  V.  Champagne  (1917)  33  1).  L.  R.  49  (P.  C).      

5.  Exercise  of  powers    Meetings. 

The  directorn  must  act  at  regularly  constituted  MMdacn 
nu>etings,  in  the  absence  of  express  power  in  the  by- 
laws to  tlie  contrary,  and  where  the  meetings  are  not 
heUl  on  definitely  fixed  days  due  notice*  must  l)e  g^ven 
to  all  the  directors :  Uarbcn  v.  Phillips  ( 1883)  23  Ch.  D. 
14;  First  Natchez  Bank  v.  Coleman  (1903)  2  O.  W.  E. 
:;>i;  Harris  v.  English  Canadian  Co.  (1905)  2  W.  L.  H. 
5.  S*'e  also  0*Di'll  v.  Boston  (1897)  29  X.  S.  R.  385; 
Yount/  V.  Consumers*  Cordage  Co.  (1896)  Que.  9  S.  C. 
471;  ){i  Cardiff  Coal  Co.  (1911)  18  W.  L.  K.  1G5. 

Such  a  notice  must  be  given  a  reasonable  tim^  prior  .Vodee. 
to  the  meeting  of  the  l)oard,  but  if  all  the  directors 
should  bo  present,  inHiifficioney  of  notice  will  be  inmia- 
terial :  Browne  v.  La  Trinidad  (ISSS)  37  Ch.  D.  1.  The 
by-laws  conmionly  provide  that  meetings  may  be  held 
without  formal  notice  if  all  the  directors  are  present 
or  those  absent  have  signified  their  consent  to  the  meet- 
ing being  held  in  their  absence.  A  letter  from  the 
president  of  the  company  purporting  to  waive  notice 
on  IxOialf  of  the  absent  directors  is  not  a  signification 
of  cons(>nt  within  tlie  meaning  of  such  a  by-law :  Cana- 
dian Ohio,  cfc.  Co.  V.  Cochrane  (1914-5)  7  0.  W.  N.  698. 

Receipt  of  notice  itself  can  not  be  waived :  Be  Portu- 
ituese  Consolidated  Copper  Mines  (1889)  42  Ch.  D. 
160;  but  provisions  as  to  jiving  notice  must  be  con- 
st rueil  reasonably,  so  tliat  directors  who  are  absent 
from  the  country  are  not  entitled  to  notice  of  meetings 
even  though  there  is  a  provision  in  the  articles  for  pay- 
ment of  their  travelling  expenses:  Windsor,  Ltd.  v. 
Windsor  (1912)  17  B.  C.  R.  105;  3  D.  L.  R.  456. 

Five  of  nine  provisional  directors  of  a  railway  com- 
pany l)einK  a  quorum,  four  of  them  met  at  Winnipeg 
pursuant  to  a  valid  notice  under  the  statute,  and  ad- 
journed to  a  day  named,  when  six  met  at  Toronto  in 
fdleped  pursuance  of  adjournment,  but  without  projK^r 
notice  under  the  statute.  Held,  that  the  meeting  of  the 
six  directors  did  not  constitute  a  duly  organised  meet- 
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Sees.  80-81.  ing  of  directors,  though  had  all  the  directors  who  were 
~  at  the  meeting  at  Winnipeg  attended  pursuant  to  the 
adjournment  it  might  have  cured  the  irregularity :  Mc- 
Laren V.  Fisken  (1881)  28  Gr.  352. 

Where  a  bare  majority  of  the  directors  call  a  direc- 
tors '  meeting  at  a  time  that  does  not  reasonably  permit 
of  the  attendance  of  a  full  board,  and  not  acting  bona 
fide  in  the  company's  interests  but  for  the  purpose  of 
retaining  themselves  in  office,  and  improperly  control- 
ling the  vote  of  shareholders'  meetings  pending,  im- 
properly issue  stock  to  themselves,  the  parties  to 
whom  the  shares  are  issued  will  be  restrained  from 
voting  on  them  at  the  meetings :  Glace  Bay  v.  Harring- 
ton (1910-1)  45  N.  S.  R.  268.  ^ 

See  also  on  notice  Madden  v.  Dimond  (1904-7)  12 
B.  C.  R.  80,  90. 
Notice  of     ;       Notice  of  the  business  to  be  transacted  at  a  direc- 
busmess.       ^^^^ ,  jj^gg^^i^g^  ^s  distinguished  from  notice  of  the  hold- 
ing of   the   meeting,   is   not   necessary.     Directors  at 
meetings  of  the  board  can  deal  with  all  the  affairs  of 
the  company  requiring  their  attention  whether  ordin- 
ary or  not  and  previous  notice  of  the  special  business 
is  not  a  necessary  condition  of  the  proceedings  being 
Jvalid  unless  special  provision  to  that  effect  is  made  in 
(the  charter  or  by-laws.    In  the  case  of  extraordinary 
or  special  business  it  may  be  very  prudent  and  right  to 
give  notice  of  it,  but  it  is  not  legally  necessary  to  do  so : 
La  Compagnie  de  Mayville  v.  Whitley  (1896)  1  Ch.  788. 
The  contrary  opinion  which  had  been  previously  ex- 
pressed by  Robertson,  J.,  in  Waddell  v.  Ontario  Can- 
ning Co.  (1889)  18  0.  R.  41,  is  not  likely  to  be  followed 
in  Canada. 

Personal.  The  directors  must  meet  in  person :  Harris  v.' Eng- 

n^eLtry";^  Ush  Canadian  Co.  (1905)  3  W.  L.  R.  5,  and  a  director's 
vote  cannot  be  cast  by  proxy  at  a  meeting  of  the  board : 
Re  Portuguese  Consolidated  Co.  (1889)  42  Ch.  D.  160, 
165. 
Chairman.  If  the  chairman  is  to  have  a  casting  vote  at  meet- 

ings the  by-laws  or  the  statute  must  so  provide:  To- 
ronto Brewing,  dc.  Co.  v.  Blake  (1883)  2  0.  R.  175,  per 
Proudfoot,  J.,  at  p.  184, 
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Thi*  proci*o(linK8  of  the*  mootiiifc*  of  <liri*etorfi  nhould  Beet.  8041. 
be  roct)ril«»(l  in  the  directorH'  minute  Ixiok.  A«  such  it  m^m^ 
book  is  not  rtniuired  to  Im>  k(*|)t  by  sn.  8i)  aiitl  90,  cntrirs 
therefrom  would  not  Ih>  pritna  facie  evidence  of  *he 
fnetii  therein  Htated  under  b.  107.  Although  there  be  no 
minutes  of  n  roHohition  the  Court  may  accept  parol  evi- 
dence as  to  what  took  place  at  a  nuM^tinK  and  prcKume 
that  a  resolution  was  paftHe<l  or  other  action  taken:  In 
re  Fireproof  Doors,  Ltd.  (1916)  a5  L.  J.  Ch.  444; 
ynrthivest  Battery  Co.  v.  Uartinivvs  (1913)  23  Man.  B. 
.'_  I;  Boston  Shoe  Co.  v.  Frank  (1915)  48  Que.  S.  C.  66. 
Hut  see  Claudet  v.  The  Golden  Giant  Mines  (1909)  15 
B.  C.  R.  13. 

As  to  the  effect  of  the  presence  of  strangers  at  a  Prwwneeoi 
meeting  in  the  face  of  objection  thereto  by  one  of  the  * 
directors,  see  Harris  v.  English  Canadian  Co.  (1905)  3 
W.  L.  K.  5. 

As  to  the  rejfularity  of  proc'e<'dinjxH  at  meetings  of  irrvguUri- 
directors,  it  should  be  rememlx?red  that  while  persons    **' 
dealing  with  a  company  are  presumed  to  have  notice  of  J^hj  Brit- 
the  Act  of  Incorporation,  the  letters  patent,  and  pos- h*  Hank  t. 
sibly  the  constituent  by-laws  of  the  company,  they  are[    "'"""  * 
not  Ixmnd  to  inquire  into  the  regularity  of  its  ** indoor \ 
numagemtMit."    They  nmy  presume  that  its  internal ' 
management  is  regular,  an<I,  for  example,  one  lending 
to  a  company  which  has  power  to  borrow  with  the  sam*- 
tion  of  a  general  meeting  is  not  put  on  inquiry  as  to 
whether  that  sanction  has  lH»en  given  in  the  preserilK'd 
way ;  Bot/al  British  Bank  v.  Turquand  ( 1856)  6  K.  &  H.    ^ 
327 ;  Barfjate  v.  Shortridge  (1855)  5  H.  L.  C.  318;  Mont- 
real cf  .S7.  Lawrence,  tS^^c.,  Co.  v.  Robert  (1900)  A.  C. 
196;  Goulet  v.  Uydranlie  Co.  of  Portneuf  (1917)  Que. 
52  S.  C.  58.    On  this  imint  see  notes  to  s.  69. 

Hut  apart  from  the  nde  in  Boyal  British  Bank  v. 
i  uniunnd.  an  act  done  by  a  majority  of  the  directors 
informally  and  privately  '\h  not,  in  the  absence  t»f  ex- 
press authorization,  binding  on  the  company.  Thus, 
where  the  secretary  had  fixed  the  seal  of  a  eompiiny  to 
a  lK>nd  after  obtaining  the  authority  of  two  din*et«  is 
privately,  and  the  promise  of  the  third  to  sign  an 
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Sees. 80-81. authorization,  it  was  held  that  the  bond  was  void: 
D'Arcy  v.  Tainar,  etc.,  Ry.  Co.  (1867)  L.  K.  2  Ex.  158; 
14  W.  E.  96;  Re  County  Life  Ass.  Co.  (1870)  L.  E.  5  Ch. 
288;  In  re  Haycraft,  Sc.  (1900)  2  Ch.  230;  Pavl  v. 
Kohold  (1905)  2  W.  L.  E.  90,  95. 

Where  directors  have  acted  irregularly  and  there  is 
notice  of  the  irregularity  in  the  proceedings,  the  rule 
in   the   Turquand  Case   does   not  apply:   Howard  v. 
Patent  Ivory  Co.  (1888)  38  Ch.  D.  156.    Nor  does  the 
rule  apply   as    between  the   company   and   an  officer 
thereof:  Courchene  v.  Viger  Park  Co.  (1915)  24  Que. 
K.  B.  97;23D.  L.  E.  693. 
Quorum,    f       The  acts  of  directors  at  meetings  where  there  is  not 
;  a  quorum  are  voidable  by  the  company,  subject,  of 
S  course,  to  the  rule  in  the  Turquand  Case,  supra.    But 
[  where  a  quorum  is  present  at  a  meeting,  a  majority  of 
f  those  present  and  constituting  the  quorum,  may  validly 
'  act  for  the  company:  Withnell  v.  Gartham  (1795)  6  T. 
E.  388;  Rex  v.  Bower  (1823)  1  B.  &  C.  492;  Cortis  v. 
Kent  Water  Works  (1827)  7  B.  &  C.  314;  but  as  to  the 
effect  of  a  provision  such  as  that  contained  in  s.  72  of 
the  Act  that  the  affairs  of  the  company  shall  be  man- 
aged by  a  board  of  not  less  than  a  fixed  number  of 
directors;  see  Lindley  on  Companies.  6th  ed.,  vol.  1, 
p.  205,  and  Card  v.  Carr  (1856)  1  C.  B.  N.  S.  197 ;  Ex  p. 
Birmingham  Banking  Co.  (1868)  L.  E.  3  Ch.  651,  and 
notes  to  s.  72,  supra. 

When  the  by-laws  do  not  prescribe  the  number  of 
directors  required  to  constitute  a  quorum  the  number 
who  usually  act  in  conducting  the  business  of  the  com- 
pany may  constitute  a  quorum,  and  in  such  a  case  a 
forfeiture  of  shares  by  two  directors  present  out  of 
a  board  of  six  was  held  valid:  Lyster's  Case  (1867) 
L.  E.  4  Eq.  233. 

Bee  also  In  re  Fireproof  Doors,  Lim.  (1916)  85  L.  J. 
Ch.  444.  Directors  disentitled  from  voting  by  reason 
of  being  interested  in  a  contract  before  the  meeting  for 
its  consideration  can  not  be  counted  towards  making 
a  quorum:  Yuill  v.  Greymouth  Point  Elisabeth  Co. 
(1904)  1  Ch.  32;  Re  D.  S  S.  Drug  Co.;  Donald's  Claim 
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(1915)  low.   W.   R.   612    (Alta.).    In  !ntermttiomUBtt»,¥^l. 

Miniiiff  Sifhduate  v.  Stewart  (1914)  48  N.  8.  B.  172,  it 

was  held  that  two  out  of  four  proviniouul  directors  con- 
stituted a  quorum,  where  one  forfeited  his  shares  and 
the  other  refused  to  attend,  having  acquired  interests 
adverse  to  the  company. 

One  director  cannot  constitute  a  meeting:  He  D.  dt. 
S,  Drug  Co,  (1915)  10  W.  W.  B.  612  (Alta.). 

The  formal  acts  of  the  directors  at  meetings  of  the  R«M>iiition«. 
board  are  expressed  in  the  form  of  resolutions  or  by- 
laws. In  some  cases,  e.g.,  borrowing  of  money  (s.  69) 
increase  of  capital  (s.  51)  and  change  of  head  office 
(s.  76)  a  by-law  is  required,  otherwise  a  resolution  will 
suffice.  The  distinction  between  a  resolution  and  a  by- 
law is  that  a  *' resolution  applies  to  a  single  act  of  the  ' 
corporation,  while  a  by-law  is  a  permanent  continuing 
rule,  which  is  to  be  applied  to  all  future  occasions**: 
Thompson  on  Corporations,  2nd  ed.,  vol.  1,  s.  977, 
quoted  in  Mackenzie  y.  Maple  Mountain,  <Bc.,  Co. 
( 1910)  20  O.  L.  B.  615,  at  p.  618  by  Osier,  J. A.,  who  held 
that  while  a  resolution  is  not  necessarily  a  by-law,  a 
by-law  may  be  enacted  in  the  form  of  a  resolution, 
where  the  object  to  be  accomplished  is  the  subject  of  a 
by-law,  i.e.,  a  rule  of  law  of  the  corporation  for  its  gov- 
ernment. In  actual  practice  the  distinction  is  not 
always  apparent,  e.g.,  where  an  executive  officer  is 
appointed  by  by-law  or  a  specific  borrowing  is  author- 
ized under  s.  69. 

See  also  Denault  v.  Stewart  (1918)  Que.  54  S.  C. 
209. 

Where  the  powers  of  tlie  directors  with  reference  toniyUwt. 
the  subject  matters  enumerated  in  ss.  (a)  to  (g)  of  s.| 
80  are  exercised  by  by-law,  such  by-laws  except  thosoj 
resp<H!ting  agents,  officers  and  servants  of  the  com- 
pany, have  force  (unless  in  the  meantime  eonfirnuMl  at 
a  general  meeting)  only  until  the  next  annual  meeting 
of  the  shareholders.    Unless  such  by-laws  are  then  con-' 
firmed  they  thereu|)on  cease  to  be  valid,  s.  HI. 

The  power  of  the  directors  to  pass  by-laws  under 
the  section  is  subject  to  the  further  restriction  tJiat 
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Sees.  80-81.  such  by-laws  must  not  be  contrary  to  law,  e.g.,  by  pro- 
viding  for  the  issue  of  shares  at  a  discount:  North- 
West  Electric  Co.  v.  Walsh  (1898-9)  29  S.  C.  R.  33; 
or  to  the  letters  patent,  where  these  contain  special 
provisions;  or  to  Part  I  of  the  Act,  e.g.,  by  provid- 
ing for  the  payment  of  dividends  which  would  impair 
.  the  capital  of  the  company,  which  is  forbidden  by  s.  70 
of  the  Act. 

i       The  power  to  pass  by-laws  being  given  to  the  direc- 
Itors  the  shareholders  are  precluded  from  doing  so: 
\Beaudrg  v.  Read  (1907)  10  0.  W.  R.  622,  625;  Mac- 
kenzie V.  Maple  Mountain,  &c.,  Co.  (1909)  20  0.  L.  B. 
170,  172,   173;  Kellg   v.   Electrical   Construction   Co. 
(1908)  16  0.  L.  R.  232;  Colonial  v.  Smith  (1912)  22( 
.  Man.  L.  R.  441 ;  4  D.  L.  R.  814.' 

6.  Personal  liability  of  directors. 

"If  directors  act  within  their  powers;  if  they  act 
with  such  care  as  is  reasonably  to  be  expected  from 
them,  having  regard  to  their  knowledge  and  experience 
— and  if  they  act  honestly  for  the  benefit  of  the  com- 
pany they  represent,  they  discharge  their  equitable 
as  well  as  their  legal  duty  to  the  cpmpajiy  ^  ^ :  In  re  Na- 
tional Bank  of  Wales  (1899)  2  Ch.  629,  per  Lindley, 
M.  R.,  in  the  Court  of  Appeal  adopting  the  statement 
of  the  law  laid  down  in  Lagunas  Nitrate  Co.  v.  Lagunas 
Syndicate  (1899)  2  Ch.  392. 

Directors  are  bound  to  use  a  fair  and  reasonable 
diligence  in  the  management  of  the  company's  affairs, 
and  to  act  honestly,  but  they  are  not  bound  to  do  more : 
Re  Forest  of  Dean  Coal  Co.  (1879)  10  Ch.  D.  450,  452; 
Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L.  R.  169. 
Middleton,  J.,  in  Re  Given  Sound  Lumber  Co.  (1915) 
34  0.  L.  R.  528,  at  pp.  529  and  530,  laid  down  a  more 
stringent  rule,  stating  that  more  than  honesty  is  re- 
tquired  and  that  reasonable  intelligence  and  diligent 
(attention  to  business  are  also  essential.  This  state- 
ment was  commented  on  by  Hodgins,  J.A.,  in  the  Ap- 
pellate Division  (1916-7)  38  0.  L.  R.  at  pp.  421  and  422, 
where  it  was  suggested  that  this  was  rather  a  counsel 
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'••etioii  than  nil  aoourato  HtiitciiuMii  of  the*  true  Sees. 8(^1. 
i      ...  n  of  ilirector«.    See  also  Prvfontaine  v.  (irenifr  ~ 

(HH)7)  A.  C.  101.  at  p.  Ill ;  Korthern  Truni  v.  Buichart 
(lin?)  35  I).  L.  R.  169;  Hiaveri  v.  Lovitt  (1907-8)  42 
X.  S.  R.  449. 

Dinrtors  aro  liablu  for  active  miBfeasaiKM;  in  office: 
lif  hitarlo  Xaritfation  Co.,  Hutchinson's  Case 

!  Miii;  :i  (j.  W.  R.  KKJT  and  sec  the  notes  to  «.  123  of  the 
\\  imiinic-up  Act,  infra. 

A  diriH^tor  iH  not  bound  to  hrin^  any  special  qualifi- 
cations to  his  office:  In  re  Brazilian  Rubber ^  Sc, 
Limited  {So.  1)  (1911)  1  Ch.  425,  and  a  provision  in 
the  articles  to  relieve  directors  from  the  consequence 
of  ne)<li)^>nce  not  dishonest  will  be  valid,  ibid. 

Directors  who  are  a  party  to  a  fraud  or  the  com-  Mi»fe««uice. 
niission  of  any  other  wronp:  are  personally  liable  on  the 
(general  principle  that  a  servant  or  a^ent  who  commits 
a  wrong  is  liable  for  damage  resulting  as  well  as  his 
princiiml.  But  an  innocent  director  is  not  liable  for 
the  fraud  of  a  co-<Ii rector  in  issuing  to  the  sharehold- 
ers false  and  fraudulent  reports.  *'A  dircKJtor  cannot 
be  held  liable  for  Ix'ing  defrauded  by  his  co-director; 
to  do  so  would  make  his  position  intolerable."  A  direc- 
tor is  not  bound  to  examine  minutely  each  of  tlie  com- 
I>any*s  books,  nor  is  the  doctrine  of  constructive  notice 
to  be  so  extended  as  to  impute  to  him  a  knowledge  of 
the  contents  of  Uie  books:  He  Denham  <t  Co.  (1883)  25 
Ch.  1).  752;  Land  Credit  Co.  of  Ireland  v.  Lord  Fermoy 
(1870)  L.  R.  5Ch.  772. 

Directors  will  not  be  personally  liable  when  they 
have  been  misled  by  misrepresentation  or  concealment 
by  the  regularly  authorized  executive  officers  of  the 
company  where  there  was  no  reason  to  doubt  tlieir 
MoWiy :  Prefontaine  v.  Grcnier  (1907)  A.  0.  101,  109; 
Honce^.'i  Ca.se  (1870)  L.  R.  6  Ch.  App.  1(H,  118.  Sih* 
also  Prudential  Trust  Co.  v.  McQuaid  (1919)  45  D.  L. 
R.  346.  Thus  they  are  not  bound  to  verify  the  calcula- 
tions of  the  companv*s  auditors :  Doveif  v.  Corif  { 19U1 ) 
A.  C.  477.  486. 
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Sees.  80-81.  Directors  will  be  liable  for  acts  of  gross  negligence : 
Negiigenc*.  Northern  Trust  v.  Butchart  (1917)  35  D.  L.  R.  169; 
Stavert  v.  Lovitt  (1907-8)  42  N.  S.  R.  449,  but  a  mere 
default  of  judgment  or  error  in  a  matter  of  discrimi- 
nation is  not  negligence,  and  directors  were  held  not 
liable  for  an  improvident  loan  to  one  of  tbemselves: 
Turquand  v.  Marshall  (1869)  L.  R.  4  Ch.  376.  It  was 
there  said  that  whatever  may  have  been  the  amount 
lent  to  anybody  and  however  ridiculous  and  absurd  the 
conduct  of  the  directors  might  seem,  it  was  the  mis- 
fortune of  the  company  that  they  trusted  such  un- 
wise directors,  and  to  fix  them  with  liability  something 
more  must  be  alleged,  as  for  instance  that  the  lending 
■  was  fraudulent  and  improper. 

Directors  have  a  large  discretion,  and  while  acting 
honestly  within  it  cannot  be  charged  with  misfeasance. 
Thus,  when  a  director  was  cognizant  that  promotion 
money  had  been  improperly  paid  on  the  formation  of  a 
company,  but  took  no  steps  to  recover  the  money  for 
the  company,  it  was  held  that  he  was  not  liable  for  his 
misfeasance:  Re  Forest  of  Dean  Coal  Mining  Co. 
(1878)  10  Ch.  D.  450.  Similarly  when  in  their  discre- 
tion directors  allowed  calls  to  remain  unpaid  they  were 
not  held  liable :  Re  Liverpool  Household  Stores,  59  L. 
J.  Ch.  618. 

H  A  director  who  does  not  really  exercise  his  judg- 
<>ment  will  be  liable:  In  re  New  Mashonaland  Explora- 
tion Co.  (1892)  3  Ch.  577.  Where  the  alleged  misfeas- 
ance is  neither  ultra  vires,  nor  fraudulent  nor  dishon- 
est, failure  on  the  part  of  the  directors  really  to  exer- 
cise their  judgment  as  such  and  actual  loss  or  damage 
to  the  company  must  be  shown,  ibid. 

If  directors  adopt  a  system  of  doing  business  which 
ignores  a  factor  which  by  statute  ought  to  be  a  part  of 
that  system  {e.g.,  the  obligation  to  keep  company  funds 
and  trust  funds  distinct)  that  will  constitute  such 
negligence  as  will  impose  liability  if  loss  is  shown  to 
have  resulted:  Re  Dominion  Trust  Co.  (Directors' 
Case)  (1917)  32  D.  L.  R.  63. 
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Tlie  liability  of  ilircM-itorH  de  facto  'i»  the  Bame  ati  fees.  8041. 
whiTo  they    are    regularly    appointed:  Coventry  and~^^ar]o 
hi  ron's  Case  (1880)  14  Ch.  D.  660,  at  670  and  673;  Re  "rr^to" 
Owen  Sound   Lumber  Co.  (1915)  34  O.   L.    R.  528; 
(1916-7)  38  0.  L.  R.  414;  Macdonald  v.  Drake  (1902) 
16  Man.  R.  220  (liability  for  wages) ;  Northern  Trust  v. 
Hutchart  (1917)  35  D.  L.  R.  169. 

A  director  is  not  bound  to  take  any  definite  part  in  vMra  ob 
the  conduct  of  tlie  company's  business:  In  re  Bra^ilian,^^*^^^^^^^^, 
i(c.,  Ltd.  {So.  1)  (1911)  1  Ch.  425,  and  a  director  who  »*DtionJn 
takes  no  part  therein  will  escape  liability :  Re  Dominion  affairs. 
Trust  Co.,  Directors'  Case  (1917)  32  D.  L.  R.  63.    So 
far,  however,  as  he  does  undertake  it  he  roust  exercise 
reasonable  care:  In  re  lirazdian,  ih\,  Ltd.,  supra. 

A  director  is  not  bound  to  attend  any  meeting  of  the 
l)oard,  but  gross  inattention  to  the  business  of  the 
directors  may  amount  to  a  breach  of  trust.  An  ordinary 
director  who  only  attends  at  the  board  occasionally 
cannot  be  expected  to  devote  as  much  time  and  atten- 
tion to  the  books  as  the  sole  managing  partner  of  an 
ordinary  partnership:  Re  Forest  of  Dean  Coal  Minino 
Co.  (1878)  10  Ch.  D.  450.  See  also  MarzettVs  Case,  28 
W.  R.  541 ;  Re  Faure  Accumulator  Co.  (1888)  40  Ch.  D. 
150;  Sheffield  <&  South  Yorkshire,  etc.,  Society  v.  Aizle- 
wood  (1889)  44  Ch.  D.  412;  In  re  National  Bank  of 
Wales  (1899)  W.  N.  131,  (1899)  2  Ch.  629;  Marquis  of 
Bute's  Case  (1892)  2  Ch.  100. 

Directors  who  were  only  present  at  a  directors' 
meeting  which  confirmed  the  minutes  of  the  meeting  at 
which  tlie  improper  application  of  funds  was  resolved 
upon  cannot  Ik?  thereby  held  to  concur  in  the  impro|>er 
npplication:  In  re  Lands  Allotment  Co.  (1894)  1  Ch. 
rd6. 

Similarly  where  a  director  did  not  authorize  or 
direct  the  payment  out  of  the  company's  moneys  in 
illegal  commissions,  except  in  one  instance  where  he 
joined  in  signing  a  cheque  '*on  account  of  commis- 
sion," he  was  held  to  be  liable  only  for  the  amount  of 
such  cheque:  Re  Monarch  Bank  of  Canada  (1910)  22 
0.  L.  R.  516.    And  see  Crawford  v.  Bathurst  Land,  cfr.. 
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Sees.  80-81.  Co.  (1918)  42  0.  L.  R.  257;  reversed  (1920)  50  D.  L.  R. 
457. 

Bfifectof  When  a  director  resigns  his  office  and  his  resigna- 

tion is  accepted  by  the  board,  his  responsibility  for 
further  acts  of  the  board  is  at  an  end;  so  if  his  name 
were  to  appear  as  one  of  the  directors  in  reports  issued 
by  the  board,  he  having  taken  no  part  in  their  prepara- 
tion or  in  advising  the  business  with  which  they  deal, 
he  would  not  be  liable  for  the  statements  contained  in 
them,  or,  if  the  matters  dealt  with  were  the  payment  of 
a  dividend,  for  the  recommendation  of  the  dividend, 
even  though  he  knew  his  name  appeared  in  the  reports : 
In  re  National  Bank  of  Wales^lSdd)  W.  N.  131 ;  (1899) 
2  Ch.  629. 

Directors  who  act  in  excess  of  their  authority  are  in 
some  cases  held  liable  to  those  with  whom  they  deal  on 
ian  implied  warranty  of  their  authority:  Firhanks  v. 
Humphreys  (1886)  18  Q.  B.  D.  54;  Chapleo  v.  Bruns- 
wick, etc.  (1881)  6  Q.  B.  D.  715. 

An  action  lies  against  an  agent  upon  an  implied 
warranty  of  authority  in  fact,  but  not  upon  an  implied 
representation  of  authority  in  law,  to  do  an  act: 
Beattie  v.  Lord  Ehury  (1872)  L.  R.  7  Ch.  777. 

And  a  representation  by  a  director,  founded  on  a 
mistaken  view  of  the  extent  of  his  authority  in  point  of 
law,  will  not  render  him  liable  to  the  person  to  whom 
it  was  made:  Struthers  v.  Mackenzie  (1897)  28  0.  R. 
381. 

Thus,  where  a  company  or  association  was  prohi- 
bited by  the  statute  incorporating  it  from  purchasing 
goods  on  credit,  the  directors  who  authorized  the  illegal 
purchase,  but  without  any  express  warranty  or  repre- 
sentation of  the  authority  of  the  association  to  buy  on 
credit,  were  held  not  to  be  liable  upon  an  implied  repre- 
sentation or  warranty:  Struthers  v.  Mackenzie,  supra. 

As  to  bills  and  notes,  see  Madden  v.  Cox  (1880)  5 
A.  R.  473;  Brown  v.  Hoivland  (1885)  9  0.  R.  48;  15  A. 
R.  750;  Walmsley  v.  Rent  Guarantee  Co.  (1881)  29  Gr. 
484;  Thames  Navigation  Co.,  Limited  v.  Reid  (1886) 
13  A.  R.  303. 
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Where  there  has  been  some  miii-appUcation  of  the  Beet.  80^1. 
fuiulft  of  tlio  company  to  purpoHOH  wliicli  are  ultra  vires 
of  the  company,  thin  in  rcfcarded  an  a  breach  of  trust 
tor  which  the  directors  guilty  of  it  will  be  held  person- 
ally liable:  .S7rin<7er«'  Case  (1869)  L.  R.  4  Ch.  475. 

Directors  acting  only  partially  ultra  vires  and  in 
the  true  and  reanonahlc  belief  tiiat  they  are  acting  in 
the  interests  of  the  company,  are  not  chargeable  with 
"dolus  malus"  or  breach  of  trust  merely  because  in 
promoting  the  interests  of  the  company  they  are  also 
promoting  their  own,  or  because  they  afterwards  sell 
liares  at  prices  which  give  them  large  profits:  Hirsche 
^.Sims  (1894)  A.  C.  654. 

The  creditors  of  a  limited  company  are  entitled  to 
have  the  capital  of  the  company  preserved  for  the  pay- 
ment of  their  claims;  consequently  the  payment  by  the 
directors  to  the  shareholders  of  the  whole  or  any  part  Diridends. 
of  the  capital  in  the  form  of  dividends  or  otherwise  is 
ultra  vires  and  a  breach  of  trust,  and  the  directors 
jointly  and  severally  may  be  ordered  to  make  good  the 
amount  of  capital  so  paid ;  but,  in  case  the  repayment 
has  been  made  with  the  sanction  of  the  shareholders, 
without  prejudice  to  their  right  to  recover  from  each 
shareholder  the  amount  of  capital  he  has  received :  He 
S'ational  Funds  Assurance  Co.  [1878]  10  Ch.  D.  118. 
St»e  also  FlUcroft's  Case  (1882)  21  C.  D.  519;  Re 
Sharpe  [18921  1  Ch.  154;  London  and  General  Bank 
(2)  11895]  2  Ch.  673;  Postage  Stamp,  etc.,  Co.  [1892] 
.{  Ch.  566;  George  Newtnan  db  Co.  [1895]  1  Ch.  674.  In 
•^uch  a  ease  a  director  who  has  paid  damages  may  seeic 
contribution  from  his  co-<li rectors  who  participate  in 
the  breach  of  trust:  Re  Anglo-French  Society  (1882) 
n  Ch.  I).  501;  Ramskill  v.  Edwards  (1885)  31  Ch.  D. 
100.    See  further,  notes  to  s.  70. 

Directors  may  also  be  liable  to  outsiders  for  their  uabuity 
wrongs,  e.g.,  fraud:  Re  Traders'  Trust  Co.  rf*»*»^ 
:ory  (1916)  26  D.  L.  R.  41 ;  Parker  v.  McQuestrn,  32 

C.   B.  273;   or  breach   of   trust:   Brenes  <f  Co.  v. 
(1914)  8.  C.  97— Ct.  of  Sess. 
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Sees.  80-81 


Criminal 
liability. 


Wages. 

Wrongful 
payment  of 
dividends. 


Indemnity 
for  actions. 


Penalties. 


Failure 

to  use 

"  Limited." 


The  liability  of  directors  to  subscribers  in  an  action 
for  deceit  or  for  compensation  for  inis-statements  in 
the  prospectus  has  been  considered,  supra,  under  s.  43. 

For  criminal  liability  of  directors  see  Rex  v.  Hen- 
drie  (1906)  11  0.  L.  R.  202,  where  it  was  held  that  more 
than  mere  acquiescence  was  required  to  make  them 
liable  under  ss.  197  and  198  of  the  Criminal  Code ;  see 
also  Rex  v.  Hays  (1907)  14  0.  L.  E.  201. 

As  to  personal  liability  for  wages,  see  s.  85,  infra. 

For  liability  of  directors  on  account  of  wrongful 
payment  of  dividends,  see  notes  to  ss.  70,  71  and  82  of 
the  Act,  and  s.  123  of  the  Winding-up  Act. 

As  to  indemnification  of  directors  against  costs  in- 
curred in  suits  respecting  the  execution  of  their  office, 
and  generally,  see  s.  79,  and  notes. 

See  notes  to  ss.  116  fP  as  to  offences  and  penalties. 

Penalties  are  imposed  by  the  following  among  other 
ctions  for  an  infraction  of  their  provisions:  43 A  5 
(prospectus  issued  without  a  copy  being  filed) ;  54E 
(penalty  for  concealing  name  of  creditor  on  reduction 
of  capital) ;  69G,  69H,  691,  69 J  (penalties  for  non-com- 
pliance with  provisions  of  s.  69) ;  92  (5),  93  (3)  (inspec- 
tion) ;  94B  (5)  (issuing  copy  of  balance  sheet  without 
complying  with  section);  106  (3)   (annual  returns). 

See  sec.  33,  supra;  1;  s.  115,  infra. 

A  bill  of  exchange  drawn  by  the  plaintiffs  upon  the 
Burford  Canning  Company  (Limited)  was  addressed 
to  ''The  Burford  Canning  Co.,"  and  accepted  by  the 
drawees  by  the  signature,  ''The  Burford  Canning  Co., 
Ltd."  This  was  a  few  days  after  the  royal  assent 
had  been  given  to  the  Ontario  Act,  60  Vict,  c.  28,  s. 
22  of  which  provided  that  in  the  case  of  contracts  by 
limited  liability  companies  the  word  "  limited  "  should 
be  written  or  printed  in  full,  a  previous  statute,  52 
Vict.,  c.  26,  s.  2,  having  made  the  directors  liable  for 
the  amounts  due  upon  such  contracts  where  the  word 
"  limited  "  did  not  appear  after  the  name  of  the  com- 
pany where  it  first  occurred  in  the  contract.  The  writ 
of  summons  in  this  action  (against  the  directors)  was 
issued  on  the  very  day  on  which  the  royal  assent  was 
given  to  the  Act,  61  Vict.,  c.  19,  s.  4  of  which  suspended 
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t'  tatit>ii  ot  till*  Act  of  tin*  prcviouH  Hcssiou.  Held,  Beot.  80-81. 

I  <•  use  of  the  abbreviation  "Ltd."  wa8  not  a  "" 

compliance  with  52  Vict  c.  26,  s.  2.    Held  also,  that 

the  addreRH  to  the  **  Burford  Canninf^  Co."  in  the 

draft  wan  the  first  place  in  which  the  name  of  the 

company  appeared  in  the  contract,  but  tliat  the  fact 

of  its  having  l)cen  so  written  there  by  the  plaintiffs 

did  not  disentitle  them  to  recover.    Held  also,  that  lui 

stay  was  creatAnl  by  (Jl  Vict.,  19,  s.  4,  of  any  action  but 

one  brought  under  60  Vict,  c  28,  «.  22  (1 ),  and  the  cor- 

rospondint^  section  of  the  revision  of  1897,  so  that, 

upon  this  view  of  the  effect  of  52  Vict.,  c.  26,  s.  2,  the 

plaintiffs  were  entitled  to  recover.     If,  however,  the 

use  of  the  contraction  **  Ltd."  was  a  compliance  with 

the  last  mentioned  section,  the  plaintiffs  were     still 

entitled  to  recover,  because  the  contract   was  made 

some  days  after  the  passing  of  60  Vict.,  c.  28,  s.  22, 

which  required  the  unabbreviated  word  **  limited  "  to 

1)6  used;  and  the  plaintiffs,  upon  the  execution  of  the 

contract  by  the  Burford  Canning  Company  (Limited), 

became  and  remained  entitled  to  look  to  the  directors 

personally,  and  had  a  vested   right  of  action,   with 

which  the  **8tay  "  clause,  s.  4  of  61  Vict.,  c.  19,  could 

not  interfere,  there  being  nothing  in  it  which  required 

the  court  to  hold  it  to  be  retrospective:  fjowell  Litho- 

i/rophic  Co.  V.  Brrthour  (1899)  30  0.  B.  204. 

7.  Remoneration. 

Prima  facie  directors  of  a  company  are  not  entitled  iiiirbt  to 
to  remuneration  in  the  absence  of  statutorv  authority:  [fon" 
Uutton  V.  nv*/  Cork  Htf.  Co.  (1883)  23  Ch.D.  659,  67*2; 
H'ray  v.  Uoue  Souttd  (1915)  22  D.  L.  B.  855. 

But  where  a  person  has  accepted  the  office  of 
dir«»ctor  of  a  company  and  has  acted  as  such,  there  may 
Im*  inferred  an  agreement  lM»tween  him  and  the  com- 
pany, on  his  part  that  he  will  ser\'e  the  company  on 
the  tenns  as  to  qualification  and  otherwise  contained 
in  the  articles  of  association,  and  on  the  part  of  the 
company  that  he  shall  receive  the  remuneration  and 
benefits  provided  by  the  bv-laws  for  the  directors:  Re 
Antjlo  Austrian  Co.  {Isaacs  Case)  (1892)  2  Ch.  158. 
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Sees.  80-81.  Where  the  by-laws  provide  for  remuneration  it  is 
a  matter  of  internal  management :  Burland  v.  Earle 
(1902)  A.  C.  83,  101. 

•iC'  I  The  right  to  remuneration  is  limited  by  the  pro- 
'Ivisions  of  the  charter  and  by-laws.  Thus  by-law 
17  of  the  B.  &  I.  Company  provided  that  the  managing 
director  should  be  paid  for  his  services  such  sums  as 
the  company  '*  may  from  time  to  time  determine  at  a 
general  meeting."  The  only  provision  made  at  a 
general  meeting  was  on  27th  January,  as  follows: 
"  The  salary  of  the  managing  director  was  fixed  until 
October  31st  next,  as  at  the  rate  of  $4,000  per  annum." 
L.,  the  managing  director,  spught  to  recover  for  ser- 
vices rendered  as  such  subsequent  to  October  31st 
Held,  that  he  could  not  do  so:  Re  Bolt  and  Iron  Co.; 
Livingstone's  Case  (1887)  14  0.  E.  211;  16  A.  R.  397. 

And  where  a  director  withdraws  sums  in  excess  of 
the  authorized  remuneration,  he  is  guilty  of  a  breach 
of  trust,  ibid. 
UnjustifiaWe       Where  the  remuneration  is  not  justifiable  by  ser- 
remunera-^^  viccs  rendered  or  by  the  state  of  the  company's  busi- 
tion.  ness,  directors  cannot  vote  the  president  a  salary  in 

order  to  permit  him  to  acquire  shares  and  gain  control 
of  the  company:  Giguere  v.  Colas  (1915)  Que.  48  S.  C. 
198.  So  also  where  there  is  no  bona  fide  purpose  of 
remuneration,  but  the  intention  on  the  part  of  the 
directors  is  to  vote  all  the  profits  of  the  company  to 
Hiemselves  for  past  service  in  capacities  in  which  they 
had  never  been  appointed,  such  action  will  not  be 
upheld:  Gardner  v.  Canadian  Manufacturing  Co.  Ltd 
(1900)  31  0.  R.  488.  See  also  Cook  v.  Hinds  (1918) 
42  0.  L.  R.  273,  judgment  of  Lennox,  J. 

Grataities—        A  company  may  vote  gratuities  to  the  directors 
^"^^  where  this  is  done  as  incidental  to  the  carrying  on  of 

the  company's  business:  Button  v.  West  Cork  By  Co. 
(1883)  23  Ch.  D.  654,  671-2;  but  not  gifts  to  directors 
when  the  company's  capital  is  impaired:  Crawford  v. 
.Bathurst  Land  dc,  Co.  (1916)  37  O.  L.  R.  611,  638  and 
on  appeal  (1918)  42  0.  L.  R.  256,  per  Riddell  and  Rose, 
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JJ.    This  case  was  reversed  by  the  Supreme  Court  of  Seot.  80-81. 

Canada,  by  a  majority  of  three  to  two;  (1920)  50  D.  L. 

\\    157,  but  the  judgiiients  of  the  majority  on  this  head 

unit  on  the  ground  of  personal  diKciualihcation  of  the 

plaintiff  to  bring  the  action  and  acquiescence.    And 

it  is  submitted  that  the  above  qualification  to  the  rule 

is  settled  by  the  dcoisions  mentioned  in  the  judgments 

in  the  above  ease.    See  also  the  judgment  of  Kose,  J., 

in  Cook  V.  llitids  (1918)  42  0.  L.  R.  273,  301. 

The  Act  does  not  deal  witli  the  question  of  grant- 
ing remuneration  for  past  services,  but  this  may  be 
done,  at  any  rate  where  all  the  shareholders  agree: 
Hart  mm  v.  liirtuhistle  (1908)  15  O.  L.  B.  634,  where 
a  grant  by  the  shareholders  at  an  annual  meeting  to 
the  treasurer  of  the  company  for  iiis  services  during 
the  past  thirty  years  was  upheld.  This  is  a  matter  of 
internal  economy,  per  Boyd,  C,  at  p.  636.  But  a 
company  can  not  expend  its  funds  in  pa>^nent8  to  the 
directors  for  past  services  where  the  company  has 
transferred  its  undertaking  to  another  company  and 
is  being  wound  up:  IJution  v.' West  Cork  Ry.  Co. 
(1883)  23  Ch.  I).  654.  See  also  Stroud  v.  lioyal 
Aquarium  (nK)3)  8:^  L.  T.  243;  Warren  v.  Lambeth 
Wattr  Works  (1904-5)  21  T.  L.  R.  685.  So  also  where 
the  articles  of  association  authorized  the  payment, 
a  bonus  and  salary  for  services  rendered  voted  at  a 
meeting  at  which  all  the  shareholders  were  present 
could  not  be  recovered  back:  Macdonald  v.  Godson 
(1916)  31  D.  L.  R.  363.  See  also  Cook  v.  Hinds  (1918) 
42  O.  L.  R.  273  a  case  of  remuneration  for  past  services 
in  which  the  judgment,  however,  went  on  other 
grounds. 

In  England  if  the  articles  authorize  it  remuneration  R«niai>ef«- 
may  Ik?  paid  out  of  capital:  Re  Lundt/  Ciranite  To.  JJ,**",,^*}* *' 
(1872)  26  L.  T.  N.  S.  673;  and  the  same  holds  goocl**"  '* 
under  this  Act  if  the  letters  patent  so  specify;  Re 
Publishers'  Syndicate,  Patau's  Case  (1903)5  O.  L.  R. 
392,  406.    There  is  no  general  presumption  that  the 
fees  of  directors  are  to  be  paid  out  of  profits  only; 
Rt'  Lutidu  GraniU  Co.,  supra,  and  directors  can    sue 
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Sees.  80-81.  for  the  fees  to  which  they  are  entitled :  Nell  v.  Atlanta 
—  Co.  (1894)  11  T.  L.  R.  407.  However,  in  Re  Publish- 
ers' Syndicate,  Baton's  Case  (1903)  5  0.  L.  R.  at  p. 
406',  Maclaren,  J.  A.,  lays  down  the  proposition  that 
the  remuneration  of  directors  can  only  be  given  out  of 
the  assets  properly  divisible  among  the  shareholders 
themselves  and  not  out  of  capital,  citing  In  re  George 
Newman  (1895)  1  Ch.  674,  which  was,  however,  a  case 
involving  gifts  to  directors:  see  per  Lindley,  L.J.,  at 
p.  686.  Moreover,  in  the  Publishers'  Syndicate  Case 
it  did  not  appear  that  any  services  had  been  rendered 

X  and  the  statutory  requirement  of  a  by-law  authoriz- 

ing the  remuneration  had  not^been  complied  with.  The 
case  is  accordingly  not  decisive  on  the  question  of  the 
legality  of  the  payment  of  remuneration  out  of  capital 
where  the  company's  by-laws  authorize  such  payment. 
Probably  such  payment  will  be  upheld  provided  suffi- 
cient assets  remain  to  pay  all  creditors'  claims  in  full. 
The  issuing  by  a  company  of  paid  up  shares  in  its 
stock  is  a  legitimate  mode  of  paying  a  debt;  cf. 
Gardner  v.  Iredale  (1912)  1  Ch.  700;  and  in  Beaudry 
V.  Read  (1907)  10  0.  W.  R.  622,  Riddell,  J.,  was  appar- 
ently of  the  opinion  that  the  issuing  of  paid  up  shares 
to  directors  by  way  of  remuneration  was  unobjection- 
able provided  the  requirements  of  the  governing  stat- 
ute were  complied  with  (which  had  not  been  done  in 
that  case.) 


By  issuing 

paid-up 

shares. 


Waiver  and 
forfeiture. 


Directors  can  by  resolution  postpone  their  right 
to  remuneration  not  yet  due :  In  re  London  S  Northern 
Bank  (1901)  1  Ch.  728;  but  see  In  re  Central  de  Kaap 
Gold  Mines  (1899)  69  L.  J.  Ch.  18;  W.  N.  216,  235. 
Directors  are  entitled  to  *'  remuneration  for  their  ser- 
vices," or  ''  remuneration  as  directors,"  notwith- 
standing that  they  may  also  be  receiving  remuneration 
as  receivers  and  managers  in  a  debenture  holders'  pro- 
ceeding. In  re  South  Western  of  Venezuela  By.  (190'2) 
1  Ch.  701.  See  also  Victoria  Mutual  Fire  Insurance 
Co.  V.  Thompson  (1882)  32  V.  C.  C.  P.  476.  Nor  is  a 
director's  remuneration  affected  because  his  duties 
have  diminished:  In   re   Consolidated  Nickel  Mines 
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(1914)  1  Ch.  883;  iior  )M>causc  thoio  Im8  boon  u  Khiftin^^  fleet. 80-81 
of  duties,  if  it  is  clear  that  there  wa«  an  intention  that 
his  remuneration  should  nevertholesH  continue:  Hur- 
land  V.  Earle  (1902)  A.  0.  83,  101. 

The  rule,  applicable  as  regards  forfeiture  of  tho  MiMooduct. 
right  to  remuneration  in  the  event  of  misconduct  is, 
that  where  the  duties  are  severable  the  agent, 
employee  or  director  is  entitled  to  remuneration  in 
all  cases  where  he  has  been  honest,  but  is  not  entitled 
to  it  in  all  the  instances  where  he  has  been  dishonest: 
Nitedals  Taendstikfahrik  v.  Bruster  (1906)  2  Ch.  G71; 
but  where  the  duties  are  inseparable  unfaithfulness 
even  without  fraud  in  the  performance  of  any  one  of 
them  will  disentitle  him  to  all  remuneration.  And  in 
Cook  V.  Hvnds  (1918)  42  O.  L.  R.  273,  it  was  held  that 
the  duties  of  directors,  who  were  also  managers  and 
general  superintendents  of  tlie  company's  business, 
were  not  severable  so  as  to  entitle  them  to  remuner- 
ation in  respect  of  their  services  as  managers  and 
superintendents,  where  they  had  been  guilty  of  divert- 
ing business  from  the  company,  but  tliis  holding  may 
perhaps  depend  on  the  peculiar  facts  of  that  case. 

But  misconduct  on  the  part  of  an  employee  who  is 
also  a  director  does  not  disentitle  him  to  salary  pre- 
viously earned:  Canada  Bonded  Attorney  and  Legal 
Directory  v.  Leonard-Parmiter,  Ltd.  (1918)  42  O.  L.  R. 
141;  42  D.  L.  R.  342. 

Section  80  enables  the  directors  to  pass  by-laws  Nec««aity 
as  to  the  remuneration  of  the  directors  (sub-sec.  c.)  'of •  ^y***'- 
and  as  to  the  remuneration  of  the  agents,  officers  and 
8er\*ant8  of  the  company  (sub-sec.  d.).  The  former 
require  confirmation  in  the  absence  of  which  they  only 
have  force  until  the  next  annual  meeting;  the  latter  do 
not,  section  81. 

\Vliere  the  act  requires  a  by-law  a  resolution  will 
not  suffice;  Gardner  v.  Canadian  Mfg.  Co.  Ltd.  (1900) 
31  O.  R.  488,  493;  Re  Ontario  Express  (1898)  25  O.  R. 
587;  Bimey  v.  Toronto  Milk  Co.  (1903)  5  O.  L.  R.  1; 
Bartlett  v.  Bartlett  Mines  (1911)  24  O.  L.  R.  419.  The 
power  to  pass  the  by-law  being  given  to  the  directors 
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Sees.  80-81.  the  shareholders  are  deprived  of  the  right  of  doing  so : 
Beaudry  v.  Read  (1907)  10  0.  W.  R.  622,  625;  Macken- 
zie V.  Maple  Mountain  Sc,  Co.  (1909)  20  0.  L.  R.  170, 
172,  173.  Accordingly  directors  are  not  entitled  to 
remuneration  in  the  absence  of  a  by-law.  See  cases 
supra.  The  same  applies  to  the  higher  executive 
officers  of  the  company,  such  as  the  president:  Queen 
City  Plate  Glass  Co.  (1909-10)  1  0.  W.  N.  863;  or  the 
managing  director :  Benor  v.  Canadian  Mail  Order  Co. 
(1907)  10  O.  W.  R.  899,  1091.  But  a  director  is  not 
precluded  from  receiving  a  reasonable  remuneration 
for  services  rendered  in  another  and  subordinate 
capacity,  even  though  a  by-law  authorizing  the  pay- 
ment has  not  been  passed:  Canada  Bonded  Attorney 
£c.  Ltd.  V.  G.  F.  Leonard  (1918)  42  D.  L.  R.  342;  42 
0.  L.  R.  141;  Ee  Matthew  Guy  &c.  Co.  (1912)  26  0.  L. 
R.  377;  4  D.  L.  R.  764;  but  compare  CooU  v.  JEfm^si 
(1918)  42  0.  L.  R.  273. 

In  Fullerton  v.  Crawford  (1920)  50  D.  L.  R.  457, 
Duff,  J.  (with  whom  the  Chief  Justice  concurred) 
in  considering  the  effect  of  section  92  of  the  On- 
tario Act,  which  makes  the  existence  of  •  a  by-law 
confirmed  by  the  shareholders  or  initiated  by  them  a 
condition  precedent  to  remuneration  of  directors, 
said :  '  I  am  inclined  to  concur  in  the  view  that  this  sec- 
tion does  not  contemplate  special  payments  of  the  char- 
acter here  in  question,  which  are  not  made  by  way  of 
remuneration  for  services  of  a  director  as  a  director, 
but  special  allowances  made  on  some  other  ground.' 
And  Anglin,  J.,  held  that  remuneration  for  the  ser- 
vices of  a  director  there  in  question,  rendered  as  agent 
for  the  company  in  effecting  a  sale  of  its  lands,  did  not 
require  the  sanction  of  a  by-law  confirmed  by  the  share- 
holders. This  was  on  the  ground  that  the  services 
rendered  were  in  a  subordinate  capacity  and  wore  not 
rendered  in  the  government  of  the  company. 

The  by-law  may  provide  that  the  remuneration  to 
be  received  shall  be  such  as  may  from  time  to  time  be 
determined  by  the  board;  the  actual  amount  need  not 
be  fixed  by  the  by-law :  Mackenzie  v.  Maple  Mountain 
(&c.  Co.  (1910)  20  0.  L.  R.  615,  620.    The  individual 
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oonseiit  of  shareholders  is  not  equivalent  to  the  con-    Sect.  82. 
finnntion  of  a  by-law  at  a  K^Mieral  meeting;  and  in  ~'  ' 

Bartlett  v.  Barthtt  Minrs  (1911)  24  O.  L.  B.  419,  it 
was  held  the  sij^nature  of  all  but  one  of  the  share- 
holders  to  tlie  minutes  was  not  a  compliance  with  the 
statute. 

Liability  of  Directors  and  Officers. 

82.  If  the  directors  of  the  company  declare  and  pay  any  Deciarlnt 
ui\idend  when  the  company  is  insolvent,  or  any  dividend,  the  an*]  pajrlng 
payment  of  which  renders  the  company  insolvent,  or  impairs  ^'J**'"*'!-, 
the  capital  thereof,  they  shall  l»e  jointly  and  severally  liable,  pany  ia 
as  well  to  the  company  as  to  the  individual  .shareholders  and  insolvent, 
creditors  thereof,  for  all  the  debts  of  the  company  then  existing, 
and  for  all  debts  thereafter  contracted  during  their  continuance 
in  oftice.  respectively:     Provided  that,  if  any  director  present  Exoneration 
when    such    dividend    is   declared    does    forthwith,    or    if   any  from  Hn- 
director  then  absent  does,,  within  twenty-four  hours  after  he  *>'''*y- 
becomes  aware  of  such  declaration  and  is  able  so  to  do,  enter  on 
the  minutes  of  the  board  of  directors  his  protest  against  the 
same,  and  within  eight  days  thereafter  publishes  such  protest 
in  at  least  one  newspaper  published  at  the  place  in  which  the 
head  office  or  chief  place  of  business  of  the  comjwny  is  situated, 
or,  if  no  newspaper  is  there  published,  in  the  newspaper  pub- 
lished in  the  place  nearest  thereto,  such  director  may  thereby, 
and  not  otherwise,  exonerate  himself  from  such  liability.     2  E. 
VII.,  c.  15,  8.  69. 

See  the  notes  to  ss.  70,  71  and  80  of  the  Act,  and 
8.  123  of  the  Winding-up  Act. 

In  order  to  succeed  in  a  claim  against  the  directors 
under  this  section  a  dividend  nm.st  have  been  actually 
declared.  Where  the  defendants  have  paid  most  of 
the  available  assets  of  the  company  to  themselves, 
that  is  not  enough:  Snow  v.  Ben^son  (1908)  2  W.  L.  B. 
359,  a  case  decided  under  s.  65  of  C.  O.  (1898)  N.  W. 
T.  c.  61,  corresponding  to  this  section. 

The  claim  for  which  a  creditor  is  entitled  to  make  L)«.buUMo 
the  <li rectors  liable  under  this  section  must  be  one  of  «'*^'i«»«- 
debt,  and  not  of  damages;  nor  is  a  judgment  in  respect 
of  a  claim  for  damages  recovered  after  the  date  of 
the  declaration   of  the  alleged  diviclend   within   tJie 
section :  Snow  v.  Benson,  supra. 
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Sect.  83.  83.  Whenever  any  transfer  of  shares  not  fully  paid  in  has 

been  made  with  the  consent  of  the  directors  to  a  person  who  is 
directors  for  ^^t  apparently  of  sufficient  means  to  fully  pay  up  such  shares, 
transfer  of     the  directors  shall  be  jointly  and  severally  liable  to  the  creditors 
fnsolrent       °^  *^^  company,  in  the  same  manner  and  to  the  same  extent 
as  the  transferring  shareholder,  but  for  such  transfer,  would 
Exoneration  have  been :     Provided  that  if  any  director  present  when  any 
binty  ^*"        ^^^^^  transfer  is  allowed  does  forthwith,  or  if  any  director  then 
absent  does,  within  twenty-four  hours  after  he  becomes  aware 
of  such  transfer  and  is  able  so  to  do,  enter  on  the  minute  book 
of  the  board  of  directors  his  protest  against  the  same,  and 
within  eight  days  thereafter  publishes  such  protest  in  at  least 
one  newspaper  published  at  the  place  in  which  the  head  office 
or  chief  place  of  business  of  the  company  is  situated,  or  if  there 
is  no  newspaper  there  published,  then  in  the  newspaper  pub- 
lished nearest  to  such  place,  such  director  may  thereby,  and 
^  not  otherwise,  exonerate  himself  from  such  liability.    2  E.  VII., 
c.  15,  s.  53. 

The  directors  are  not  entitled  to  approve  of  a  trans- 
fer of  shares  not  fully  paid  to  a  person  about  whose 
financial  responsibility  they  have  no  knowledge.  There 
must  be  a  positive  appearance  of  sufficient  means  to 
relieve  the  directors  of  liability:  Re  Ontario  Fire 
Insurance  Co.  (1915)  23  D.  L.  R.  758.  As  to  what  con- 
stitutes a  proper  examination  on  the  part  of  directors 
into  the  solvency  of  proposed  transferees,  see  the 
observations  of  Boyd,  C,  in  Re  Peterborough  Cold 
Storage  Co.  (1907)  14  0.  L.  R.  475. 

Where  the  liability  under  the  section  is  sought  to 
be  enforced  by  a  liquidator  the  burden  of  proof  is 
upon  him  to  show  that  transfers  of  unpaid  stock  were 
made  without  due  information  and  enquiry  as  to  the 
solvency  of  the  transferees ;  Re  Ontario  Fire  Insurance 
Co.,  supra. 

Loan  by  84.  If  any  loan  is  made  by  the  company  to  any  shareholder 

company  to  [^  violation  of  the  provisions  of  this  Part,  all  directors  and  other 
s  are  olders.  ^^^^^^  ^j  ^^le  company  making  the  same,  or  in  anywise  assent- 
ing thereto,  shall  be  jointly  and  severally  liable  for  the  amount 
of  such  loan,  with  interest  to  the  company,  and  also  to  the 
creditors  of  the  company  for  all  debts  of  the  company  then 
existing,  or  contracted  between  the  time  of  the  making  of  such 
loap  and  that  of  the  repayment  thereof.    2  E.  VII.,  c.  1-5.  s.  70. 
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Compare  s.  29(2),  and  see  Henderson  \.  Slm.nj    Sect. 8^. 

(1919)  43  O.  L.  R.  (il7;  (1919)  45  O.  L.  K.  215;  under 

appeal  to  Supreme  Court  of  Canada. 

85.  The  directors  of  the  company  shall  be  jointly  and  sever-  LUbUftjr  of 
to  the  clerks,  labourers,  servants  and  apprentices  JfjJJJJ'Jj/*'' 
i  r  all  clebU  not  exceeding  six  months'  wages  due  for  Mtiafled. 

servu  lied  for  the  company  whilst  they  are  such  direc- 

tors iL  (..... cly;  but  no  director  shall  be  liable  to  an  action  Limltntion 
therefor,  unless  the  comjwny  is  sued  therefor  within  one  year  *■  **  '^"*- 
jift.  r  ;1  ,•  (!( lit  becomes  due,  nor  unless  such  director  is  sued 
t  -  ^  ;!,in  one  year  from  the  time  when  he  ceased  to  be 

h:.  '       :  <  tor,  nor  unless  an  execution  against  tlie  company  in 
it-ptci  ui  such  debt  is  returned  unsatisfied  in  whole  or  in  part. 

2.  The  amount  unsatisfi'ed  on  such  execution  shall  be  the 
amount  recoverable  with  costs  from  tlie  directors.  2  E.  \'U  , 
r    15,  8.  71. 

The  object  of  the  section  is  to  give  employees  of  the  ohj«ct  of 
classes  named  a  gfimrantee  against  the  loss  of  their 
\\aLr«'s  in  case  of  the  insolvency  of  the  company  by 
making  the  directors  sureties  for  payment  by  it:  Welch 
V.  Ellis  (1895)  22  A.  R.  255,  262;  Guennrd  v.  Coe 
( 1914)  17  D.  L.  R.  47;  7  A.  L.  R.  245.  There  are  vary- 
ing dicta  as  to  whether  the  section  is  remedial  or  penal. 
See  Darrah  v.  Wright  (1914-5)  7  O.  W.  N.  233;  Ptlote 
V.  Leclerc  (1917)  Que.  52  S.  C.  127,  where  the  section 
was  said  to  be  penal  and  therefore  to  be  construed 
strictly;  Macdonald  v.  Drake  (1906)  16  Man.  R.  220; 
DaUaire  v.  Leclerc  (1918)  53  Que.  S.  C.  201,  where  the 
opposite  view  was  taken;  and  Lre  v.  Friedman  (1910) 
20  ().  L.  R.  49  at  p.  56,  where  Riddell,  J.  states  that 
it  is  penal  as  regards  the  directors  but  highly  remedial 
as  regards  employees. 


Labourers  of  all  kinds,  engineers,  foremen,  ship- who ar* 
ping  and  office  clerks,  and  others  of  that  class  areJJ^^o? 
within  the  section:  Fee  v.  Turtier  (1904)  13  Que.  K.  B.  •«*»«»• 
435,  per  Hall,  J.,  at  p.  447;  Welch  v.  EUis  (1895)  22 
A.  R.  255,  where  Maclennan,  J.A.,  considered  that  only 
the  humblest  class  of  wage  earners  was  covered,  was 
a  decision  on  the  corresponding  section  of  the  Ontario 
Companies   Act,   which   omitted   the   word   **  clerk.** 
There   a  co?>* ••!»«•*<»!•'<    ^TMinnn.    who   hir"'!    *mi«1    dis- 
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Sect.  85.  missed  men,  received  and  disbursed  money  for  wages, 
and  who  did  no  manual  labour,  was  held  not  to  be  a 
labourer,  servant  or  apprentice.  See  also  Herman 
V.  Wilson  (1901)  32  0.  R.  60,  where  a  manager  of  a 
mining  company,  and  Ryan  v.  Wills  (1919)  43  O.  L.  R. 
624  (App.  Div.),  where  a  motion  picture  actress  was 
held  not  to  be  within  the  Ontario  section. 

The  following  are  cases  decided  under  the  section : 

Labourer.  This  includes  a  person  actually  performing  manual 

work  at  a  daily  wage,  although  he  is  also  entrusted 
with  the  supervision  of  other  workmen,  and  to  that 
extent  is  a  boss  or  foreman :  Fee  v.  Turner  (1904)  Que. 
13  K.  B.  435 ;  also  a  miner  paid  at  the  rate  of  so  nmch 
.  a  car,  but  otherwise  working  as  a  daily  labourer,  being 
under  the  direction  of  a  pit-boss:  Creic  v.  Dallas 
(1908-9)  9  W.  L.  R.  598. 

Clerk.  The  term  ''  clerk  "  includes  a  book-keeper  working 

under  instruction  from  a  general  manager,  but  not  an 
auditor  working  under  a  contract,  much,  if  not  all,  of 
whose  work  could  be  done  by  his  employers :  Yellow- 
head  Pass,  etc,  Co-  (1917)  2  W.  W.  R.  295.  The  cases 
under  section  70  of  the  Winding-up  Act,  infra,  are  also 
in  point  as  to  the  meaning  of  the  term  clerk.  These  are 
collected  in  Re  Parkin  Elevator  Co.,  Ltd.,  Dunsmoor's 
Claim  (1916)  37  0.  L.  R.  277,  at  pages  287  to  290. 

Servant.  This  has  been  held  to  include  a  mine  superintendent 

with  a  restricted  authority,  and  a  mine  physician,  who 
looked  solely  to  his  remuneration  from  the  company 
for  his  livelihood  and  was  under  the  obligation  to 
attend  anyone  connected  with  the  company  when  occa- 
sion arose:  Yelloivhead  Pass,  etc.  Co.  (1917)  2  W.  W. 
R.  295. 

See  also  as  to  the  meaning  of  labourers,  servants, 
and  apprentices  the  following  cases :  Riley  v.  Warden 
(1848)  2  Ex.  59;  Sleeman  v.  Barrett  (1864)  2  H.  &  C. 
934;  Hunt  v.  Great  Northern  Ry.  Co.  [1891]  1  Q.  B. 
601;  Nowlan  v.  Ablett  (1835)  2  C.  M.  &  R.  54;  Nicoll 
V.  Greaves,  33  L.  J.  C.  P.  259;  Lawlor  v.  Linden  (1876) 
Ir.  R.  10  C.  L.  188. 
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The  oiiHignee,  legal  or  cHiuitublo,  of  a  wa^c  claim    8«et.8f. 
can  sue  under  tho  scMstion:  Ltc  v.  Ft  it  tl man  ( IIMO)  20  ^^^af»^ 

O.   L.    R.   49.  'Uirn. 

The  pluiiitiiT'h  claim  munt  be  fur  wages.     Exi>cnd-<  intra  ohm 
iiig  money  for  the  company  at  its  re<|ue«t  in  payment      "' 


of  wageH  and  other  t^erviccH  does  not  create  a  debt 
for  wages  within  the  section :  Herman  v.  WUson  (1901 ) 
32  O.  K.  tk).  See  also  George  v.  Strong  (1909-10)  1  O. 
\V.  N.  350. 

An  allowance  for  travelling  expenses  is  within  the  Tmreiiinff 
section;  Pukulski  v.  Jardim-  (1912)  26  ().  L.  R.  323;"»*°^ 
5  D.  L.  R.  242,  a  decision  of  the  Divisional  Court. 

In  Darrah  v.  Wright  (1915)  7  O.  W.  N.  233,  Len- 
nox,  J.,  disallowed  travelling  expenses. 

More  or  less  complicated  arrangements  are  some-  iiimtraUoo*. 
lime  made  by  companies  with  their  employees  and 
boarding-house  keepers  and  store-keepers,  under 
which  it  may  be  difficult  to  say  whether  the  latter  are 
entitled  to  sue  as  assignees  of  wage  claims,  or  whether 
the  amounts  claimed  are  due  not  as  wages  but  under 
the  plaintiff's  contract  with  the  company. 

The  plaintiff,  a  store-keeper,  supplied  goods  to  tlie 
company's  employees,  whicli  by  verbal  arrangement 
with  the  company  were  to  1k»  paid  for  out  of  their 
wages.  The  plaintiff  at  the  end  of  each  month  was  to, 
and  did,  give  the  company  particulars  of  his  account 
against  the  men,  and  the  company  was  to  hold  back 
the  amount  of  the  account  for  the  plaintiff  out  of  t)»e 
men's  wages.  The  plaintiff  did  not  discharge  the 
liability  of  the  men  until  the  money  had  l>oen  ncUially 
paid  by  the  company.  It  was  held  that  this  was  a 
good  equitable  assignment  of  tho  wages,  and  the  com- 
pany having  paid  neither  the  plaintiff  nor  the  waire- 
earners,  the  plaintiff  as  assignee  was  held  entitled  to 
recover  the  amount  of  his  claim  against  the  directors: 
Lee  V.  Frif(fman  (1910)  20  O.  L.  R.  49.  On  the  other 
hand,  where  there  was  an  arrangement  l)etween  a 
boarding-house  keei)er  and  the  company  whereby  the 
former  charged  for  meals  ser\*ed  to  the  company  *8  em- 
ployees, the  company  deducting  the  amount  owing  for 
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Sect.  85.  meals  from  the  employees'  pay  cheques  and  paying 
it  to  the  boarding-house  keeper,  it  was  held  that  such 
amount  never  became  due  to  the  employees  at  all  as 
wages,  but  was  due  to  the  plaintiff  under  his  contract 
with  the  company,  and  that  therefore  the  plaintiff 
could  not  claim  as  an  equitable  assignee  of  the  wages : 
Olson  V.  Machin  (1912)  8  D.  L.  R.  188;  4  0.  W.  N.  287 
It  was  further  held  in  the  same  case  that  an  action 
bein^  brought  on  a  note  given  in  part  settlement  of 
an  account  stated  made  up  partly  of  wages  and  partly 
of  goods  supplied  without  apportionment  as  between 
wages  and  the  other  claims,  the  character  of  the  claim 
was  changed. 

Under  an  arrangement  between  the  plaintiff,  a 
.  store-keeper,  and  the  company,  employees  of  the  com- 
pany were  entitled  to  have  their  purchases  charged 
against  their  wages.  The  purchasers  w^ere  required 
to  initial  the  vouchers,  which  were  sent  to  the  com- 
pany; and  when  pay  cheques  were  dra^vn,  a  separate 
cheque  was  made  out  for  the  amount  of  each  work- 
man's store-bill,  payable  to  the  workman.  These  were 
endorsed  by  the  men  and  kept  by  the  company,  which 
made  an  adjustment  monthly  with  the  plaintiff,  giving 
him  credit  for  the  amounts  of  the  cheques  and  any 
goods  sold  to  the  company,  debiting  him  with  amounts 
due  by  him  to  the  company,  and  giving  him  a  cheque 
for  the  net  balance.  It  was  held  in  respect  of  a  claim 
by  the  plaintiff  based  on  cheques  for  balances  due 
him  that  the  money  became  payable  to  him  by  virtue 
of  his  direct  contract  with  the  company,  when  an 
adjustment  took  place  and  he  accepted  a  cheque.  There 
was  then  a  novation,  the  plaintiff  became  a  creditor 
in  respect  of  the  cheques  given  him,  and  the  demands 
ceased  to  be  demands  for  wages :  Coveney  v.  Glenden- 
ning  (1915)  33  0.  L.  R.  571;  22  D.  L.  R.  461. 

Enforcement       The  judgment  again st  the  company  being  res  inter 

of  liability.    (iiiQg  (j^Qid  ig  not  conclusive  against  the  directors,  who 

may  set  up  such  defences  as,  e.g.,  that  the  plaintiff  is 

not  a  clerk,  labourer,  etc.,  Guenard  v.  Coe  (1914)  17 
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i-'.  L.  ii.  47;  7  A.  L.  K.  245;  Dartah  v.  W  ii^iil  (lyio;     Sect.M. 
7  O.  W.  N.  233.     But  a  mere  irregiilurity  in  the  judg- 
ment against  tlie  company  cannot  be  attacked  by  the 

i'tors  in  absence  of  fraud:  Lee  v.  Friedfuan  (1910) 
--0.  L.  R.  49. 

Since  the  liability  of  the  directors  is  several  as 
well  as  joint,  Uie  plaintiff  is  entitled  to  sue  the  din*c- 
tors  separately  as  well  as  jointly,  and  is  not  bound  to 
join  them  all  as  defendants:  Reucktvald  v.  Murphy 
(1914)  28  D.  L.  R.  474;  32  0.  L.  B.  133. 

Wliere  a  number  of  plaintiffs  were  suing  in  one  8«ver«i 
action  against  the  directors,  they  were  required  to  p*****^'**- 
.  1.  .t   whether  one  of  them,  and  if  so  which   would 
proceed  with  the  nctinn:  Urthrrt  v.  Erons  (1909)  V.\ 
().  W.  N.  a32,  682. 

The  plaintiff  will  not  be  prejudiced  by  the  fact  that  other 
in  his  suit  against  the  company  he  has  included  a  claim  '•'■««»^ 
on  a  note  as  well  as  one  for  wages :  Williams  v.  Graham 
(1916)  34W.  L.  B.  855. 

It  is  sufficient  compliance  with  this  section  that  the  Execution 
execution  is  placed  in  the  hands  of  the  sheriff  of  the  "n"t'»fi*<' 
county  in  which  the  Head  Office  of  the  company  is 
situated:  Pukulskiv.  Jardine  (1912)  26  0.  L.  B.  323; 
f)  D.  L.  R.  242.  It  is  enough  to  satisfy  the  statute 
that  a  fair  and  bona  fide  attempt  has  been  made  to  col- 
lect the  amount  of  the  judgment  from  the  company, 
and  that  a  bona  fide  return  has  been  made  that  there 
are  no  assets  of  the  company  to  satisfy  it:  Price  v. 
}futiro  (1885-6)  12  A.  B.  453,  *at  p.  464,  468. 

A  creditor  cannot  issue  execution  against  a  com-  Kff«<ccof 
I  iiiy  in  liquidation  without  leave,  and  if  he  does  so  the  «^indin«-ap. 
•  \<rution  is  a  nullity :  Pilate  v.  Leclerc  (1917)  52  Que. 
S.  C.  127. 

Tn  the  event  of  a  winding-up  super^'ening  a  plaintiff 
should  apply  for  leave  to  sue  the  company  and  issue 
execution  as  a  preliminary  step  to  suing  the  directors: 
Re  Lake  Winnipeg  Transportation  Co..  Paulson's 
Claim   (1891)  7  Man.  R.  602.       If  the  execution  is 
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Sect.  85.    already  in  the  sheriff's  hands,  s.  22  of  the  Winding- 
'         up  Act  does  not  prevent  the  making  of  a  return  of 
nulla  bona  after  the  winding-up  order:  Pukulshi  v. 
Jardine  (1912)  26  0.  L.  E.  323;  5  D.  L.  E.  242. 

A  workman  is  not  entitled  to  his  remedy  against 
the  directors  under  the  section  when,  having  obtained 
judgment  before  the  winding-up,  he  neglects  to  execute 
it  before  the  company  goes  into  liquidation  and  fails 
to  "get  leave  to  issue  execution  afterwards:  Pilote  v. 
Leclerc  (1917)  52  Que  S.  C.  127.  On  the  other  hand 
the  Quebec  Superior  Court  recently  held  in  Dallaire  v. 
Leclerc  (1918)  52  Que.  S.  C.  201,  that  the  plaintiff  need 
not  show  a  return  of  nulla,  bona  if  the  company's 
inability  to  satisfy  the  claim  appeared  from  the  fact 
that  it  had  gone  into  liquidation  and  that  there  had 
been  a  sale  by  the  liquidator.  It  was  further  held  that 
a  delay  of  nine  days  by  the  plaintiff  was  not  negligence 
on  his  part,  which  the  directors  could  set  up  as  suffi- 
cient ground  for  a  non-suit  unless  they  were  prejudiced 
thereby.  It  was  held  that  the  winding-up  did  not 
put  an  end  to  the  directors'  powers,  but  only 
suspended  their  exercise,  so  that  the  directors  did 
not  cease  to  be  such  on  the  occurrence  of  the  liquida- 
tion. 
De facto  Be  facto  directors   are  liable  under  the   section: 

directors.      j^^^^^^ald  V.  Drake  (1906)  16  Man.  E.  220. 

Liability  of  86.  Every  director  of  any  company  who  expressly  or  ira- 

directors  for  pHedly  authorizes  the  commencement  of  operations  by  the  com- 
comnfenoX  V^^Y  or  the  incurring  of  any  liabilities  by  the  company  before 
ment  of  ten  per  centum  of  its  authorized  capital  has  been  subscribed  and 

business.        p^j^jj  f^^^  g]^g^]j  ^g  jointly  and  severally  liable  with  the  company 

for  the  payment  of  any  such  liabilities  so  incurred.    2  E.  YII., 

c.  15,  s.  18. 

Cf.  section  26,  and  see  Muldowan  v.  German 
Canadian  Land  Co.  (1909)  19  Man.  L.  E.  667,  674; 
French  Gas  Saving  Co.  v.  Desbarats  (1912),  1  D.  L.  E. 
136. 


■> 


wamxQB,  513 

Me«tiiiK«.  8eci.  87-88. 

87.  Sfaarebolikrs  who  hold  one-fourth  part  in  value  of  the  gp^^m 
iiibtaribed  itock  of  the  company  may  at  any  time  by  written  mMUx. 
wjuifition  and  notice  call  a  TT**''*^  llWtirff^^  the  company  for 

the  trantaction  of  any  busineas  ipecified  therein.    2  E.  VII., 
c.  15,  8.  n. 

88.  In  the  abtence  of  other  provisions  in  that  behalf  in  the  Provlsioni 
letters  patent  or  by-laws  of  the  company, —  •■*^- 

(a)  notice  of  the  time  and  place  for  holding  a  general  meet-  Notice, 
ing  of  the  company  shall  be  given  at  least  fourteen  days 
previously  to  the  time  in  such  notice  8|)ecified  for  such 
meeting,  in  some  newspajter  puMished  in  the  place  wliere 
the  head  office  or  chief  place  of  buHiness  of  the  company 
is  situate,  or  if  there  is  no  sucli  newspa|)er,  then  in  the 
place  nearest  thereto  in  which  a  newspaper  is  published ; 

(h)  at  all  general  meetings  of  the  company,  every  share-  vote^ 
holder  shall  be  entitled  to  give  one  vote  for  each  share  then 
held  by  him ;  and  such  votes  may  be  given  in  person  or  by 
proxy,  if  such  proxy  is  himself  a  shareholdor :  Provided  Proxim. 
that  no  shareholder  shall  Ik?  entitled  either  in  person  or  by  p^n^  ^  ^ 
proxy,  to  vote  at  any  meeting  unless  he  has  paid  ^1  the  paid, 
calls  then  payable  upon  all  the  shares  held  by  him ; 

(c)  all  questions  proposed  for  the  consideration  of  the  share-  Majority 
holders  at  such   meetings  shall   be  determined   by   the  vote. 
majority  of  vote.s,  and  the  chairman  presiding  at  such 
meetings  ahall  have  the  casting  vote  in  case  of  an  equality  C««tlDff  rote, 
of  votes.     2  E.  VII.,  c.  15.  s.  «3. 

Special  Meeting. 
Notice. 

Meetings. 

Notice  of  meetings. 

By  whom  given. 

How  given. 

Right  of  diBcnssion. 

Minority  rights. 

Decisions. 

Chairman. 

Votes. 

Proxy. 

Poll. 

Qnonun. 
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Sees.  87-88.  Special  Meeting. 

The  shareholders  of  one-fourth  part  in  value  of  the 
subscribed  capital  were  held  competent  under  the  Do- 
minion Companies  Act  to  convene  a  special  meeting 
for  the  election  of  directors,  where  no  annual  general 
meeting  had  been  held,  or  where,  if  held,  no  election 
had  taken  place:  Austin  Mining  Co.  v.  Gemmell  (1886) 
10  0.  R.  703;  and  see  Sovereen  v.  Whiteside  (1906)  12 
0.  L.  E.  638. 
]  The  one-fourth  part  in  value  is  reckoned  on  the  par 
'  value  subscribed,  not  the  amount  paid :  Purdom  v.  On- 
tario Loan,  dc,  Co.  (1892)  22  0.  R.  597. 

The  right  of  a  bearer  of  a  share  warrant  to  sign  a 
requisition  for  a  special  meeting  will  depend  on  the 
regulations  of  the  company  respecting  share  warrants 
(s.  68  A  4)  and  whether  he  is  deemed  to  be  a  share- 
holder thereunder.  Joint  holders  of  shares  must  all 
sign,  unless  the  by-laws  otherwise  provide:  Patent 
Wood  Keg  Syndicate  v.  Pearse  (1906)  W.  N.  164. 

Where  the  directors,  or  failing  them  the  sharehold- 
ers, have  power  to  call  a  general  meeting  the  Court 
will  not  interfere  to  compel  the  directors  to  summon  a 
meeting:  Macdougall  v.  Gardiner  (1875)  L.  R.  10  Ch. 
App.  606. 

Notice. 

As  the  section  is  silent  as  to  the  contents  of  the 
notice  presumably  the  general  rule  applies  that  where 
there  are  no  special  provisions  the  notice  should  state 
the  date,  time  and  place  of  the  meeting  and  the  nature 
of  the  business  to  be  considered;  cf.  Reg.  v.  Hill  (1825) 
4  B.  &  C.  426.  See  also  on  contents  of  notice  Pacific 
Coast  Mines  v.  Arhuthnot  (1917)  36  D.  L.  R.  564; 
(1917)  A.  C.  607. 

Meetings. 
Meetings  The  members  of  a  company  in  a  general  meeting 

generally  assembled  constitute  a  forum  supreme  in  all  that  re- 
lates to  the  internal  arrangement  provided  they  keep 
within  the  corporate  powers  and  act  in  subordination 
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to  the  iinimitable  statutes,  if  any,  which  form  its  con-  Sew.  87-88. 
Htitutiou:  Maifor  of  Colchester  v.  Louten  (1813)  1  V. 
&  B.  226. 

Th(»  company  can  only  transact  its  business  and 
manifeNt  its  wishos  by  and  through  the  individuals 
composing  it.  This  is  done  at  the  meetings  of  the  com- 
pany, general  or  sjKHjial,  and  it  is,  therefore,  necessary 
that  the  legal  requisites  for  Uje  validity  of  such  meet- 
ings should  be  strictly  observed. 

The  individual  consents  of  the  shareholders  given  ^ 
separately  are  not  equivalent  to  a  resolution  passed  at 
a  meeting:  7?^  Ororqe  Neivman  (t  Co.  (1895)  1  Cli.  674, 
at  p.  686,  except  where  authorized  by  statute,  e.<7.,  s.  48, 
which  provides  that  a  by-law  creating  preference 
shares  may  be  unanimously  sanctioned  in  writing  by  all 
the  shareholders.  Wliere,  however,  all  the  persons 
beneficially  interested  in  the  company's  capital  have 
concurred  the  company  or  its  liquidator  may  be  bound 
by  a  transaction  notwithstanding  the  absence  of  a 
shareholders'  meeting:  A.  G.  of  Canada  v.  Standard 
Trust  (1911)  A.  C.  498. 

Meetings  are  of  two  kinds,  ordinary  or  general  and 
extraordinary  or  special.  The  former  are  held  periodi-  • 
cally  at  appointed  times  and  for  the  consideration  of ' 
matters  in  general;  the  latter  are  called  upon  emer-', 
gencies  and  for  the  transaction  of  special  business :  • 
Austin  Mininff  Co.  v.  OemmeU  (1886)   16  O.  R.  706. » 

The  provisions  as  to  the  annual  meeting  of  a  com- 
pany are  set  out  in  s.  105.  Tf  the  directors  for  the 
ensuing  year  are  proposed  to  be  elected  at  the  annual 
meeting  in  accordance  with  the  usual  practice  the  meet- 
ing is  required  to  be  held  at  some  place  within  Can- 
ada, s.  77: 

Notice  of  Meetings. 

Kvery  shareholder  has  a  right  to  be  present  at  a  soricvof 
meeting  and  to  be  notified  that  a  meeting  will  take  «n**<*n«^ 
place,  and  tJie  omission  to  give  notice  to  aij%'  share- 
holder, even  though  the  omission  be  accidental,  will 
invalidate  the  proceedings  of  the  meeting:  /?.  v.  Jmw(I' 
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Sees.  S7-SS.  home  (1836)    4  A.   &  E.   53S;  Alexander  v.  Simpson 

(1889)  43  Ch.  D.  139.     The  directors  can  not  revoke 

the  provisions  of  the  company's  by-laws  as  to  no- 
tice of  meetings  of  shareholders:    Canada  Furniture 
Co.  V.  Banning  (1918)  39  D.  L.  R.  313.     The  executors 
•i  of  a  deceased  shareholder,  who  have  not  themselves 
become  registered  as  shareholders,  in  the  absence  of 
special  provisions  in  the  by-laws  are  not  entitled  to 
notice:  Allen  v.  Gold  Reefs  (1900)  1  Ch.  656;  nor  need 
^  a  notice  be  sent  directed  to  the  deceased  shareholder  at 
Ihis  registered  address,  ibid.    But  see  s.  3  (d)  of  the 
I  Act. 
Notice  of  The  right  of  a  bearer  of  a  share  warrant  to  receive 

notice  of  meetings  will  depend  on  the  provisions  and 
regulations  of  the  company  respecting  share  warrants, 
,    s.  68  A. 

^        Shareholders  residing  abroad  will  not  be  entitled 

to  notice  in  the  absence  of  a  contrary  provision  in  the 

by-laws:  i?e  Union  Hill  Silver  Co.  (1870)  22  L.  T.  200. 

But  the  by-laws  of  the  company  may  restrict  the 

giving  of  notice :  Rex  v.  Bird  (1811)  13  East  367. 

If  all  the  shareholders  are  actually  present  at  a 
meeting,  whether  with  or  without  notice,  the  wanjt  of 
notice  will  be  excused  unless  objection  is  taken  at  the 
time:  Re  British  Sugar  Refining  Co.  (1857)  3  K.  &  J. 
408. 

Apart  from  special  provisions  a  notice  should  state 
the  date,  and  time  and  place  of  meeting,  and  the  nature 
of  the  business  to  be  considered:  R.  v.  Hill  (1825)  4  B. 
&  C.  426. 

Where  notice  of  a  meeting  has  once  been  given  the 
directors  can  not  in  the  absence  of  special  provisions 
in  the  articles  by  a  further  notice  postpone  the  meet- 
ing: Smith  V.  Paringa  Mines  (1906)  2  Ch.  193. 
4  A  notice  that  a  meeting  will  be  held  at  a  specified 
time  and  place,  but  dependent  upon  a  certain  contin- 
gency, is  not  a  good  notice :  Alexander  v.  Simpson 
(1889)  43  Ch.  D.  139. 
A  The  failure  to  specify  the  business  with  clearness 
and  accuracy  will  invalidate  the  notice  and  render  the 
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iilar:   Wills  v.   Murrmi,  4  Ex.  843;   /^e  Sect. 87*S8. 
<■    Aiery  Co.  (1875)   1  Cli.  D.  38;  Kaye  v. 
Croyden  (1898)  1  Ch.  358. 

HiiKiiioBs  cannot  bo  transactod  at  a  meeting  forcij^n 
to  tlio  objocts  Rpccifiod  in  tbe  notice,  but  if  it  is  it  will 
not  rendtT  the  whole  meetinie:  irrejndar:  Re  Jiriti^h 
Sugar  Hefimny  Co.  (1857)  3  K.  &  J.  408. 

Relevant  and  lepitinmte  amendments  may  be  pro- 
posed to  niiv  n'solutions  eorniner  within  the  neopo  of  the 
notice. 

If  the  notice  Bete  out  that  a  resolution  will  be  con- 
sidered for  increa.sinp:  the  capital,  an  amendment  is 
allowable,  substituting  a  lesser  amount  than  the  one 
named,  but  apparently  not  a  greater  amount,  and  cer- 
tainly not  an  amount  very  much  in  excess  of  that  men- 
tioned. See  Ihnilvrson  v.  Bank  of  Australasia  (1890) 
45  Ch.  D.  330;  Alexander  v.  Simpson  (1887)  43  Ch.  D. 
139;  Imperial,  etc.,  Co.  v.  Uampson  (1882)  23  Ch.  D.  9; 
Wriyht*s  Case  (1871)  L.  R.  12  Eq.  331. 

\Vlien  special  notices  have  been  sent  to  each  of  the  • 
shareholders  individuallv  an  omission  literallv  to  com-  , 
ply  with  the  regulations  by  also  advertismg  the  meet-  ' 
ing   will    not    make    it    defective:  Re  British  Suyar 
Refining  Co.  (1857)  3  K.  &  J.  408. 

A  notice  should  be  read  and  construed  as  an  ordin- 
ary business  man  would  read  and  construe  it:  Alex- 
ander V.  Simpson  (1889)  43  Ch.  D.  139. 

And  where  the  notice  sets  out  that  it  is  proposed  to 
remove  "any"  of  the  directors  "all"  may  be  removed: 
Isle  of  Wight  R.  Co.  v.  Tahourdin  (1883)25  Ch.  D.  332. 

Where  an  Act  passed  for  the  purpose  of  validating 
an  ultra  vires  agreement  so  provided  "subject  to  the 
same  being  adopted  by  a  resolution  passed  by  75  per 
cent,  of  the  shareholders  present  personally  or  by 
proxy  at  any  meeting  .  .  .  called  for  that  pur- 
pose,*' it  was  held  that  a  notice  of  the  met»ting  was  bad, 
which  did  not  put  the  shareholders  in  a  position  in 
which  each  of  them  could  have  judged  for  himself 
whether  he  would  consent  to  the  proposals  coming  bo- 
fore  the  meeting:  Pacific  Coast  Mines,  Ltd.  v.  Arhuth- 
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Notice  of 
meetings. 


Secs.S7-88.  not  (1917)  36"  D.  L.  R.  564.  It  was  further  held  that 
the  conditions  of  the  Act  must  be  literally  complied 
with  to  render  such  agreement  intra  vires  and  such 
fulfilment  could  not  be  inferred  from  acquiescence.  See 
also  the  observations  of  Viscount  Haldane  at  p.  571, 
as  to  the  necessity  for  full  notice  to  shareholders  who 
had  given  proxies  at  dates  prior  to  the  agreement 
sought  to  be  ratified. 

In  the  absence  of  provisions  as  to  the  length  of 
notice  (such  as  appears,  e.g.,  in  s.  88  (a))  reasonable 
notice  is  necessary,  and  two  days'  notice  has  been  held 
reasonable. 

Where  directors  of  a  company  are  proceeding  to 
call  a  meeting  at  an  early  date  to  prevent  some  of  the 
shareholders  from  exercising  their  voting  power,  they 
will  be  restrained  by  the  Court:  Cannon  v.  Trash 
(1875)  L.  R.  20  Eq.  669. 


By  whom 
given. 


By  whom  given. 

Section  80  (e)  enables  the  directors  to  pass  by-laws 
as  to  the  calling  of  meetings  ''regular  and  special"  of 
the  company ;  and  such  by-laws  generally  provide  that 
meetings  shall  be  summoned  by  the  directors.  The 
summoning  of  meetings  should  be  authorized  by  re- 
solution of  the  board ;  the  consent  of  a  quorum  of  direc- 
tors as  individuals  will  not  suffice :  In  re  Haycraft  Gold 
Reduction  Co.  (1900)  2  Ch.  230,  but  the  directors  as  a 
board  may  before  the  meeting  ratify  an  unauthorized 
notice  sent  out  by  an  official  of  the  company  and  pur- 
porting to  have  been  given  under  their  authority: 
Hooper  v.  Kerr  Stuart  (1900)  83  L.  T.  729.  Resolu- 
tions passed  at  a  meeting  summoned  by  a  board  of  de 
facto  directors  are  not  invalid:  BoscTioeh,  dc,  Co.  v. 
Fuhe  (1906)  1  Ch.  148.  As  to  notices  given  by  un- 
authorized persons,  see  In  re  Haycraft  Gold  Reduc- 
tion Co.  (1900)  2  Ch.  230;  Ee  State  of  Wyoming  Syndi- 
cate (1901)  2  Ch.  431;  Courchene  v.  Viger  Park  Co. 
(1915)  23  D.  L.  R.  693 ;  24  Que.  K.  B.  97.  The  correct 
;  procedure  is  for  the  notice  to  state  that  it  is  given  "by 
'.order  of  the  board."    The  company  may  take  advan- 
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tage  of  an  irrefoilarity  au  afcainst  its  seoretary-troa- feet.  87-88. 
urer:  Courchene  \.  Viger  Park,  supra,  

How  given. 

In  the  absence  of  special  provision  in  the  letters  How  giT«&. 
patent  or  !)y-lnws  notice  of  a  jjonoral  nicotinp:  must  Im* 
given  by  advortisemont  published  in  compliance  with 
8.  88  (a).  **At  least  fourteen  days**  in  this  section 
means  fourteen  clear  days :  Reg.  v.  Justices  of  Shrop- 
shire, 8  ASTk  E.  173;  cf.  also  In  re  Railway  Sleepers, 
(fc.  Co.  (1885)  29  Ch.  D.  204.. 

The  directors  are  authorized  by  s.  80  (e)  to  pass 
by-laws  as  to  the  calling  of  moetinprs  and  the  words  **in 
t^o  absence  of  other  provisions  in  that  behalf  in  the 

.  by-laws  for  the  company,**  appearing  in  s.  88  by  / 
implication  permit  tlie  by-laws  to  provide  that  notice  • 
may  be  given  other\\'i8e  than  by  advertisement.  The 
common  form  of  by-law  governing  the  giving  of  no- 
tice of  meeting  provides  for  the  mailing  of  notices 
to  the  shareholders.  Qu<pre,  whether  in  view  of  s.  97 
a  notice  mailed  in  an  unregistered  letter  is  validly 
served.  A  notice  served  by  post  is  to  be  deemed  to 
have  been  served  when  the  letter  containing  it  would 
be  delivered  in  the  ordinary  course  of  post,  s.  98.  Ac- 
cordingly, when  notice  is  given  by  post  it  is  necessary 
to  allow  a  sufficient  margin  of  time  for  the  delivery  of 
the  letter  in  computing  the  interval  between  the  date 
of  service  and  the  date  of  the  meeting. 

Right  of  discnssion. 

As  to  the  right  of  a  shareholder  to  speak  at  a  meet-  Ricfator 
ing,  see  Wall  v.  London  d  Northern  Assets  Corpora-  <"*"»*•'<»» 
tion  (1898)  14  T.  L.  R.  496;  2  CJh.  469. 

A  speech  by  a  shareholder  at  a  meeting  of  the  com- 
pany defamatory  of  the  directors  is  privileged  where 
it  is  in  reference  to  matters  which  affect  the  company's 
interests:  Parsons  v.  Surgeg  (1864)  4  F.  &  F.  247. 
And  a  circular  signed  by  a  shareholder  to  the  other 
shareholders  of  the  company  is  also  privileged  though 
it  contains  libellous  matter:  Quartz  Hill  Gold  Mining 
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Sees.  87-88.  Co.  v.  Beall  (1882)  30  W.  E.  583.  See  also  Lawless  v. 
Anglo-Egyptian  Cotton  and  Oil  Co,  (1869)  L.  E.  4 
Q.  B.  262;  Liverpool  Household  Stores  v.  Smith  (1887) 
37  Ch.  D.  170;  Pittard  v.  Oliver  (1891)  39  W.  E.  311. 
And  see  Harper  v.  Hamilton  Retail  Grocers'  Associa- 
tion (1900)  32  0.  E.  295. 

A  report  to  a  newspaper  of  the  proceedings  of  a 
general  meeting  is  not,  however,  privileged:  Davison 
V.  Duncan  (1857)  7  E.  &  B.  229. 

And  see  generally,  Owen  Sound  Building  and  Sav- 
ings Society  v.  Meir  (1893)  24  0.  E.  109;  Toronto 
Brewing  and  Malting  Co.  v.  Blake  (1882)  2  0.  E.  175; 
Austin  Mining  Co.  v.  Gemmell  (1886)  10  0.  E.  696; 
Christopher  v.  Noxon  (1886)  4  0.  E.  672. 

Minority  rights. 
Minority  At  any  meeting  the  majority,  in  the  absence  of  ex- 

nghts.  press  provision  to  the  contrary,  will  bind  the  minority : 

Re  Horbury  Bridge  Coal  Co.  (1879)  11  Ch.  D.  109.  It 
is  sometimes  said  that  the  majority  is  the  company,  but 
this  is  not  accurate. 

As  to  the  rights  of  minorities  the  following  rules 
have  been  formulated  by  Buckley  (Companies  Acts, 
9th  ed.,  pp.  612-14)  :— 
Rules  as  to.  *'l.  If  an  act,  not  ultra  vires  the  corporation,  and 
which  therefore  might  be  done  with  the  approval  of  a 
majority,  be  done  irregularly  and  without  such  ap- 
proval, then  the  majority  are  the  only  persons  who  can 
complain,  and  the  Court  will  not  entertain  the  com- 
plaint except  at  the  instance  of  the  majority,  and  in  a 
proceeding  in  which  the  corporation  is  plaintiff. 

2.  In  any  proceeding  brought  to  redress  a  wrong 
done  to  the  corporation,  or  to  recover  property  of  the 
corporation,  or  to  enforce  rights  of  the  corporation, 
the  corporation  is  the  only  proper  plaintiff. 

Except  that  if  (see  rule  3,  infra)  an  individual  cor- 
porator sues  the  corporation  to  prevent  it  from  doing 
something  ultra  vires,  e.g.,  to  restrain  it  from  carrying 
out  an  agreement  with  a  third  party,  and  joins  that 
third  party  as  a  defendant,  then  as  a  necessary  inci- 


''^H 


MINOBmr  RIOBTB.  521 

dont  to  tho  iiFRt  part  of  tho  rcliof  claimed,  the  Court  Beoi.  87-88. 
will  po  on  to  direct  the  repayment  of  money,  or  restora- 
tion  of  property  paid  or  diRpoBcd  of  under  the  agree- 
ment 

3.  A  single  shareholder  suing  on  behalf  of  himself 
and  others,  or  suing  alone  and  not  on  lK>lialf,  may  make 
tho  foinpany  n  defendant,  and  may  restrain  tho  com- 
pany and  directors  from  doing  an  act  which  is  illegal 
or  criminal,  or  ultra  vires  the  corporation,  and  which  a 
majority  are  consequently  unable  to  affirm.  A  stranger 
who  is  not  specially  damaged  cannot  sue,  and  neither, 
seinble,  can  a  shareholder,  who  has  with  knowledge 
received  and  retains  part  of  the  proceeds  of  the  ultra 
vires  acts. 

If,  however,  a  majority  are  opposed  to  the  illegal 
act,  quare  whether  the  company  should  not  be  made  or 
at  any  rate  joined  as  plaintiff. 

4.  If  tho  act  comj)lained  of  be  not  ultra  vires,  but 
be  a  wrong  done  to  the  corporation,  of  which  there- 
fore the  corporation  alone,  upon  the  principles  already 
stated,  can  complain,  yet  if  the  alleged  wrongdoers  be 
thomsolvos  the  majority,  or  turn  the  scale  of  tho  ma- 
jority, then  the  minority  may  sue  by  one  shareholder 
on  behalf  of  himself  and  others. 

5.  The  above  are  gonoral  rulos  strictly  adhered  to, 
but  not  inlloxiblo,  and  any  case  where  the  claims  of 
justice  require  that  an  action  in  which  the  company  is 
not  plaintiff  should  be  entertained,  may  be  made  an 
exception.  But  if  the  case  is  one  in  which  the  company 
ought  to  sue,  then  (subject  to  rule  6)  the  shareholder 
must  exhaust  all  reasonable  means  of  obtaining  the  in- 
stitution of  an  action  by  the  company  before  suing  him- 
self. But  if  the  case  be  one  of  class  (4),  it  is  idle  to  say 
that  a  meeting  ought  to  be  called  in  which  the  alleged 
wrongdoers  should  not  vote,  for  that  would  be  trying 
the  (piestion  of  fraud  as  a  preliminary  step  for  ascer- 
taining the  frame  of  the  action  in  which  it  is  to  be 
tried. 

6.  If  tho  case  be  one  in  which  tho  company  ought  to 
ho  plaintiff,  the  fact  that  the  seal  is  in  the  imssession  of 
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rights. 


Sees.  87-88.  the  adverse  party  will  not  necessarily  preclude  the  in- 
~  tending  plaintiffs  from  using  the  company's  name. 
Neither  will  it  be  necessary  to  obtain  the  resolution  of 
a  general  meeting  in  favor  of  the  action  before  the  writ 
is  issued.  In  many  cases  the  delay  might  amount  to  a 
denial  of  justice.  In  a  case  of  urgency,  the  intend- 
ing plaintiffs  may  use  the  company's  name,  but 
at  their  peril,  and  subject  to  their  being  able  to  show 
that  they  have  the  support  of  the  majority.  In  an 
action  so  constituted,  the  Court  may  give  interlocutory 
relief,  taking  care  that  a  meeting  be  called  at  the 
earliest  possible  date  to  determine  whether  the  action 
really  has  the  support  of  the  majority  or  not  If  it  ap- 
pears that  the  company's  name  has  been  used  im- 
■  properly,  it  will  be  struck  out,  and  either  the  solicitor 
who  used  it  or  the  person  who  in  fact  instructed  the 
solicitor,  will  be  ordered  to  pay  the  company's  costs  as 
between  solicitor  and  client  and  the  defendant's  costs 
as  between  party  and  party. 

7.  A  single  shareholder  may  sue  the  company  to 
enforce  any  individual  right  of  his  own,  e.g.,  his  right 
to  have  his  vote  recorded,  or  his  right  as  a  director  to 
restrain  his  co-directors  from  excluding  him  from  the 
board. ' ' 


Decisdons. 


Decisions. 

A  majority  cannot  divert  corporate  funds  to  pur- 
poses other  than  those  for  which  they  were  advanced : 
Bagshaw  v.  Eastern  Union  R.  Go.  (1849)  7  Hare  114; 
nor  validate  an  ultra  vires  contract :  Ernest  v.  Nichols 
(1851)  6H.  L.  C.401. 

In  all  matters  of  purely  internal  management  the 
majority  is  supreme:  Foss  v.  Harhottle  (1843)  2  Hare 
461 ;  so  long  as  the  majority  act  with  bona  fides  and 
due  consideration  for  the  opinions  of  dissentients: 
Foss  V.  Harhottle  (1843)  2  Hare  461.  See  also  Bur- 
land  V.  Earle  (1902)  A.  C.  83;  Brown  v.  Menzies  Bay 
Timber  Co.  (1917)  34  D.  L.  R.  452 ;  Johnston  v.  Thomp- 
son (1914)  15  D.  L.  R.  546;  Ross  v.  B.  C.  Refining  Co., 
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16  B.  C.  B.  227;  Wheeler  v.  Freame  (1914)  7  VV.  W.  B.««ot.87^. 
191.  

This  rulo  means  that  if  the  act  done,  though  it  be 
the  act  of  the  directors  only,  be  one  which  a  general 
meeting  of  the  company  could  Hanction,  a  bill  by  some 
uf  the  shnreholders,  on  behalf  of  themselves  and 
others,  to  impeach  that  act  cannot  be  sustained  be- 
cause a  general  meeting  of  the  company  might  imme- 
diately confirm  and  give  validation  to  the  act  which  the 
bill  instiineo8  :  litujshnw  v.  Eastern  Union  R.  Co.  (1^49)  / 
7  Hare  114;  Purdom  v.  Ontario  Loan  Co.  (1892)  22  O.  J 
B.597. 

The  majority  may  modify  the  nature  of  the  business 
carried  on  as  long  as  they  do  not  engage  in  anything 
ultra  vires :  Attorney-General  v.  Gould  (1860)  28  Beav. 
485;  Grant  v.  United  Kingdom  Switchback  R,  Co. 
(1888)40Ch.  D.  135. 

When  quarrels  arise  and  the  governing  body  are  so 
divided  that  they  cannot  act  together,  the  Court  will 
interfere:  Featherstone  v.  Cooke  (1873)  L.  B.  16  Eq. 
298. 

The  minority  may  invoke  the  aid  of  the  Court  when 
they  suffer  a  special  detriment  by  the  directors  taking 
the  profits  or  using  the  assets  for  their  own  ends: 
IJodpkinson  v.  National  Live  Stock  Ins^Co.  (1859)  4 
De  G.  &  J.  422;  Hichens  v.  Contfr^fif^lS2S)  4  Buss. 
562. 

So  where  a  fraud  has  been  committed  on  a  corpora- 
tion by  the  majority:  Atwood  v.  Merryweather  (1868) 
L.  B.  5  Eq.  464;  Heath  v.  Erie  R.  Co.,  8  Blatch.  347. 
Or,  where  there  is  improper,  inequitable,  or  harsh  con- 
duct towards  the  minority:  Waddell  v.  Ontario  Can-  y 
ning  Co.  (1889)  18  0.  B.  41 ;  Re  London  d  Merc.  Dis- 
count Co.  (1865)  L.  B.  1  Eq.  277;  Eraser  v.  Whalley 
(1864)  2  H.  AM.  10. 

They  may  also  ask  relief  where  meetings  have  not 
been  held  at  convenient  times:  Cannon  v.  Trask  ( \H7't) 
L.  B.  20  Eq.  669.  And  they  are  entitled  to  a  fair  hear- 
ing at  the  meetings  of  the  company :  Const,  v.  Harris, 
Turn  &  B.  496. 
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A  leading  English  case  is  that  of  Menier  v.  Hooper's 
Telegraph  Works  (1874)  L.  R.  9  Ch.  350.  There  the 
majority  of  the  shares  were  owned  by  another  com- 
pany, and  Mellish,  L.J.,  said  that  the  majority  could 
not  be  allowed  to  sell  the  assets  of  the  company  and 
keep  the  consideration,  but  must  allow  the  minority  to 
have  their  share  of  any  consideration  that  might  come 
to  them.  And  the  majority,  i.e.,  the  rival  company,  will 
be  restrained  from  controlling  the  management  of  the 
corporation  so  as  to  advance  their  own  profits  by 
lessening  those  of  the  other  company:  Memphis  S 
Charleston  R.  Co.  v.  Woods,  16  Am.  St.  81. 

The  majority  will  also  be  restrained  from  paying 
dividends  on  common  stock  in'derogation  of  the  rights 
of  preference  stockholders:  Henry  v.  Great  Northern 
R.  Co.  (1857)  4  K.  &  J.  1 ;  Bannatyne  v.  Direct  Spanish 
Telegraph  Co.  (1887)  34  Ch.  D.  287;  Sturge  v.  East- 
ern Union  R.  Co.  (1855)  7  D.  M.  &  G.  158.  And 
similarly  when  special  rights  are  given  to  ordinary 
shareholders  as  to  division  or  appropriation  of  profits : 
Fawcett  v.  Laurie  (1860)  1  Dr.  &  Sm.  192;  but  see 
Johnston  v.  Consumers'  Gas  Co.  (1895)  27  0.  R.  9. 
And  the  majority  cannot  agree  to  levy  calls  otherwise 
than  on  every  shareholder  alike :  Preston  v.  Grand 
Collier  Dock  Co.  (1840)  11  Sim.  326. 

Where  a  municipal  corporation  passed  a  by-law  to 
raise  money  for  a  specific  purpose  they  were  restrained 
at  the  suit  of  a  taxpayer  for  diverting  the  money  to 
another  purpose:  Brogdin  v.  Bank  of  Upper  Canada 
(1867)  13  Gr.  544;  GrierY.  Plunkett  (1868)  15  Gr.  152. 

A  shareholder  cannot  maintain  an  action  on  behalf 
of  himself  and  all  other  shareholders  to  recover  pro- 
perty, whether  from  the  directors  or  officers,  or  any 
other  person:  Gray  v.  Lewis  (1873)  L.  R.  8  Ch.  1050; 
Mosley  v.  Alston  (1847)  1  Ph.  790;  Foss  v.  Harhottle 
(1843)  2  Hare  461.  But  one  or  more  shareholders 
may  sue  in  their  own  name  in  the  class  of  cases  referred 
to  above.  The  majority  may  determine  whether  the 
charter  shall  be  surrendered.  But  see  Ward  v.  Society 
of  Attorneys  (1844)  1  Coll.  370. 
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A  inajurity  may  alno  apply  for  an  Act  of  Parlia-SMt.  87-88. 
inuiit  to  chaiifcv'  or  mmlify  the  nature  of  the  company, 
but  the  UKo  of  the  company 'h  money  for  this  purpose 
may  be  restrained.  See  Ward  v.  Society  of  Attorneys, 
supra;  Ware  v.  Grand  Junction  Waterworks  Co, 
(1831 )  2  R.  &  M.  470;  StreU  v.  N.  Metropolitan  H.  Co. 
(18C7)  L.  R.  2  Ch.  237;  Telford  v.  Metrop.  Board  of 
Works  (1872)  L.  R.  13  Eq.  574;  Munt  v.  The  Shrews- 
bury cf  Chester  R.  Co.  (1850)  13  Beav.  1;  Simpson  v. 
Denvion  (1852)  10  Hare  51. 

While  a  director  is  precluded  from  entering  into  UeciMoat. 
enira^ments  in  which  he  has  a  personal  interest  con- 
flicting: witli  that  of  the  company,  a  contract  ho  entered 
into  may  be  adopted  by  the  company,  provided  that  its 
adoption  is  not  brought  about  by  unfair  or  improper 
means,  and  is  not  illojral  or  fraudulent,  or  oppressive, 
towards  those  shareholders  who  oppose  it:  North-West 
Transportation  Co.  v.  Beatfy  (1887)  12  App.  Cas.  589, 
and  in  such  a  case  a  director  has  a  perfect  right  to 
acquire  sufficient  shares  to  give  him  a  majority,  and  to 
exercise  his  voting  power  in  such  a  manner  as  to 
secure  election  of  directors  who  vnW  support  the  trans- 
action and  ratify  the  proceeding  at  a  shareholders*      / 
meeting.     Ibid,  and  see  Christopher  v.  Noxon  (1884)    ^ 
4  0.  R.  672. 

But  where  directors  had  made  a  misapplication  of 
the  funds  to  their  own  purposes,  it  was  held  tliat  they 
could  not  subsequently  validate  it  by  a  directors* 
by-law,  ratified  at  a  shareholders'  meeting,  at  which 
they  controlled  the  majority  of  votes:  Waddell  v.  On-  -J 
tario  Canning  Co.  (1889)  18  O.  R.  41.  And  in  this 
ease  the  circumstances  were  considered  ample  by 
Robertson,  J.,  to  bring  it  within  the  rule  as  to  harsh 
treatment. 

And  see  Purdom  v.  Ontario  Loan  Co.  (1892)  22  O. 
H.  597,  for  a  discussion  of  the  general  rule  that  the 
Court  does  not  interfere  with  the  doing  of  an  act  by  a 
«ompany  which  should  have  been  sanctioned  by  a  ma- 
jority of  the  shareholders  before  the  act  was  done,  if 
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Sees.  87-88.  such  sanction  can  be  afterwards  obtained.  See  also 
^  Re  Bolt  &  Iron  Co.  (1887)  14  0.  R.  211. 

It  should  also  be  remembered  that  a  mercantile 
company  in  the  absence  of  express  power  cannot  trans- 
fer the  whole  of  its  business  and  assets,  so  as  to  render 
itself  incapable  in  future  of  performing  any  of  its 
corporate  functions,  without  the  consent  of  every 
shareholder,  and  an  injunction  will  be  granted  on  the 
application  of  a  shareholder  to  restrain  such  a  pro- 
posed sale:  Beaston  v.  Farmer's  Bank  (decision  of 
Story,  J.),  12  Peters  102;  Era  Life  and  Fire  Ins.  Co. 
(1863)  1  DeG.  J.  &  S.  29,  2  J.  &  H.  404,  1  H.  &  M.  672 ; 
Bird  V.  Bird's  Patent,  etc.,  Co.  (1874)  L.  R.  9  Ch.  358. 
But  the  transfer  may  in  sucli  a  case  practically  be 
made  effectual  by  means  of  a  winding-up.  See  further 
on  this  point  notes  to  32,  supra. 

As  to  actions  by  shareholders  see  also  notes  to  s.  99. 

Chairman. 

cshairman.  The  duty  of  the  chairman  is  to  keep  order  and  see 

that  the  business  is  properly  conducted:  Indian  Zoe- 
doneCo.  (1884)  26  Ch.  D.  70. 

He  has  prima  facie  authority  to  decide  all  inciden- 
tal questions  which  arise  at  such  meeting,  and  neces- 
sarily require  decision  at  the  time,  and  the  entry  by 
him  in  the  minute  book  of  the  record  of  a  poll  and  of 
his  decision  on  all  such  questions  although  not  con- 
clusive is  prima  facie  correct.    Ihid. 

The  chairman  should  see  that  the  meeting  is 
promptly  called  to  order,  but  see  Armstrong  v.  McGib- 
bon  (1906)  Q.  R.  15  K.  B.  345. 

While  the  chairman  may  adjourn  with  the  consent 
of  the  meeting,  etc.,  he  may,  in  his  discretion,  refuse 
to  adjourn  the  meeting:  Salisbury  Gold  Mining  Co.  v. 
Hathorn  [1897]  A.  C.  268. 

If  the  chairman  wrongfully  adjourns  the  meeting, 
the  shareholders  may  select  a  new  chairman  and  pro- 
ceed with  the  business  of  the  meeting :  National  Dwel- 
lings Society  v.  Sykes  [1894]  3  Ch.  159.  But  if  a  meet- 
ing   is    properly    adjourned    members    who    remain 
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bc^hind  cannot  validly  proceed  with  the  business  of  the  8eo>.87-S8. 
I     .        r:  H,  V.  GaborioH  (1809)  11  East  77. 

i >niiial  notice  need  not  be  given  of  a  regularly  ad- 
iotirncd  meeting:  Wills  v.  Murray  (1850)  4  Kx.  843; 
Iding  V.  Lorant  (1851)  3  H.  L.  C.  418. 

The  business  which  may  come  before  the  adjourned 
meeting  is  limited  to  the  business  which  could  have 
come  lK»fore  the  original  meeting:  Christopher  v. 
Noxon  (1884)  4  O.  B.  672 

As  to  the  conclusiveness  of  the  chairman's  declara- 
tion of  the  result  of  a  vote  see  In  re  UiuUeigh  Castle 
(inhl  Mines  (1900)  2  Ch.  419;  Arnot  v.  United  African 
Lands,  Ltd.  (1901)  1  Oh.  518;  Caratel  (New)  Mines, 
Ltd.  (1902)  2Ch.  498. 

Votes. 

Unless  there  is  some  provision  to  the  contrary  to 
be  found  in  the  charter  or  other  instruments  by  which 
the  company  is  incorporated,  the  resolution  of  the 
majority  of  the  shan'holders  duly  convened  on  any 
question  with  which  the  company  is  leprally  competent 
to  deal  is  binding  upon  the  minority,  and  consequently 
upon  the  company:  Xorth-West  Transportation  Co.  v. 
Braittf  (1887)  12'App.  Cas.  589.  But  there  are  cases 
such  as  the  alienation  of  corporate  property  where  the 
dissent  of  one  shareholder  may  frustrate  the  wishes  of 
the  majoritv:  Wilson  v.  Miers  (1861)  10  C.  B.  N.  S. 
348. 

But  a  majority  of  the  members  will  not  be  allowed 
bv  vote  to  commit  a  fraud  on  the  minority :  Menier  v. 
felefjraph  Co.  (1874)  L.  R.  9  Ch.  350. 

The  register  is  the  only  evidence  by  which  the  right 
of  meml)ers  to  vote  at  a  general  meeting  can  be  ascer- 
tained. The  question  of  beneficial  o\*'ner8hip  cannot 
be  entered  into:  Pender  v.  Lushinrfton  (1877)  6  Ch.  D. 
70. 

An  action  lies  to  compel  the  directors  to  record  a 
vote  where  the  shareholder  is  improperly  deprived  of 
his  right.  Ibid. 
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Sees.  87-88.  There  is  nothing  to  prevent  a  shareholder  from 
transferring  some  of  his  shares  to  nominees  to  increase 
his  voting  power:  Re  Stranton  Iron  and  Steel  Co. 
(1873)  L.  R.  16  Eq.  559. 

A  shareholder 's  vote  is  a  right  of  property,  and  he 
may  use  it  as  he  pleases,  whether  his  motive  be  proper 
or  improper :  Pender  v.  Lushington,  supra. 

Thus,  where  a  director  who  held  half  the  shares 
in  a  company  made  a  contract  to  sell  a  ship  of  his  own 
to  the  company  and  cast  his  own  votes  in  favour 
of  the  contract,  it  was  held  that  the  contract,  though 
voidable,  had  been  adopted,  and  was  binding  on  the 
company:  North-West  Transportation  Co.  v.  Beatty 
(1887)  12  App.  Cas.  589.  And  see  also  East  Pant 
Mining  Co.  v.  Merry  weather  (1864)  2  H.  &  M.  261. 

See  as  to  minority  rights,  notes  supra. 

An  executor,  administrator,  curator,  guardian  or 
trustee  may  vote  in  respect  of  any  shares  held  in  such 
capacity;  and  a  pledgor  may  vote  in  respect  of  the 
shares  pledged,  s.  42.  Joint  holders  must  concur  in 
voting,  unless  the  by-laws  provide  otherwise,  as,  e.g. 
the  common  form  which  is  to  the  effect  that  the  person 
first  named  in  the  register  shall  exercise  the  voting 
power. 

Joint  holders  of  shares  by  virtue  of  their  property 
therein  are  entitled  to  have  their  shares  so  entered 
on  the  register,  e.g.,  in  the  reverse  order  as  to  part  of 
the  shares,  so  as  to  enable  them  to  exercise  their  voting 
power  in  the  event  of  one  of  them  being  unable  to  be 
present  in  person  at  such  meetings:  Burns  v.  Siemens 
Bros.  Lim.  (No.  2)  (1919)  88  L.  J.  Ch.  21. 


EJxecutors, 
etc. 


Joint 
holders. 


Proxy. 

Proxy.  There  is  no  common  law  right  to  vote  by  proxy: 

Harben  v.  Phillips  (1883)  2  Ch.  D.  32;  Howard  v.  Hill 
(1889)  37  W.  R.  219.  Such  right  is,  however,  confer- 
red by  s.  88  (b)  in  the  absence  of  a  contrary  provision 
in  the  latters  patent  or  by-laws.  Under  the  act,  by  s. 
80  (e)  the  directors  are  given  the  power  to  pass  by- 
laws with  reference  to  the  requirements  as  to  proxies, 
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and  the  sharoholderH  have  no  right    to  initiate  such  Sms.  87-88. 
hy-laws:  Kvllif  v.  Electrical  Construction  Co.  (1908) 
16  0.  L.  R.  232. 

If  Olio  corporation  holds  shares  in  another  it  may 
exercise  its  vote  hy  proxy:  Re  Indian  Zoedone  Co. 
(1884)  26  Ch.  D.  70.  The  chairman's  decision  as  to 
the  vnli'litv  of  pr«»\i«»«  \^  l^inding  on  Uie  sbnn'liolders, 
ibid. 

A  prtixy  may  be  siKniod  and  delivered  in  blank  if 
subsequently  filled  up  before  being  used:  Ernest  v. 
Loma  (1897)  1  Ch.  1. 

In  the  absence  of  any  by-law  imposing  regulations 
nothing  more  is  necessary  to  a  proxy  than  its  valid 
execution  by  the  shareholder:  Kelly  v.  Ehrttical  Con- 
ftruction  Co.  (1908)  16  0.  L.  B.  232. 

Tlie  power  to  regulate  the  requirements  as  to  prox- 
ies under  s.  80  (e)  \v\\\  not  enable  the  directors  to  take 
awav  such  rights:  Canada  National  v.  Hutchings 
(1918)  87  L.  J.  Ch.  106.  Under  s.  88  (b)  it  will  be 
sufficient  if  the  proxy  becomes  a  sharoholder  at  any 
time  Ix'fore  he  votes:  Bombay  v.  Shi  off  (1905)  A.  C. 
213.  Where  proxies  are  required  to  be  lodged  a  cer- 
tain number  of  hours  before  a  meeting  or  adjourned 
meeting  it  is  not  a  compliance  witli  the  rcMiuirements 
to  lodge  them  the  specified  number  of  hours  l)efore  the 
poll  is  taken:  Shaw  v.  Tali  Concessions  (1913)  1  Ch. 
292. 

Directors  may  at  the  company's  expense  send  out 
forms  of  proxy  in  which  the  directors  are  named 
accompanied  by  stamped  envelopes  for  the  return  of 
the  forms:  Peri  v.  London  <£■  N.  W.  By.  (1907)  1  Ch.  5; 
and  may  employ  the  company's  officers  and  funds  for 
the  purpose  of  putting  their  recommendations  before 
the  shareholders;  nor  is  it  incumbent  on  the  directors 
in  80  doing  to  put  forward  also  the  argumonts  of  the 
dissentient  shareholders:  Campbell  v.  Australian 
Mutual  (1908)  24  T.  L.  B.  623. 

Poa 

In  the  first  instance  the  votes  of  the  sharohohU-rs  p^ 
present  are  usually  taken  by  a  show  of  hands  without 
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Sees.  87-88.  regard  to  the  number  of  shares  or  proxies  held  by  the 
V'oters,  and  if  a  poll  is  demanded  it  is  to  be  taken  in  the 
manner  prescribed  by  the  by-laws. 

The  right  to  demand  a  poll  is  incident  to  an  elec- 
tion at  a  public  meeting:  Campbell  v.  Maimd  (1835)  5 

A.  &  E.  865,  and  may  be  demanded  by  any  single  mem- 
ber in  the  absence  of  provision  to  the  contrary.  As  to 
the  manner  of  taking  a  poll  it  is  usual  to  require  every 
person  who  desires  to  vote  to  sign  a  paper  headed, 
as  the  case  may  be,  **  for  "  or  **  against  '*  the  motion. 
The  shares  held  by  each  member  are  then  inserted 
and  these  having  been  added  up  the  chairman  declares 
the  result.  Scrutineers  are  appointed  and  report  to  the 

'  chairman. 

The  function  of  the  scrutineers  is  judicial.  Wliere 
an  election  of  directors  is  being  held,  a  director  who 
is  a  candidate  is  not  entitled  to  act  as  scrutineer,  and 
if  he  does  the  election  may  be  set  aside:  Dickson  v. 
Murray  (1881)  28  Gr.  533. 

The  shareholders  or  their  proxies  must  personally 
attend  and  vote.  A  vote  can  not  be  taken  by  means  of 
polling  papers  in  the  absence  of  statutory  or  other 
authority  entitling  the  shareholders  to  vote  in  this 
manner:  McMillan  v.  Le  Roi  (1906)  1  Ch.  331.  Quaere 
whether  a  by-law  containing  such  a  provision  would 
be  valid  under  the  Dominion  Act. 

The  by-laws  may  provide  that  a  poll  shall  be  taken 
at  a  time  and  place  to  be  fixed  by  the  directors  within 
a  certain  number  of  days  from  the  date  of  the  meet- 
ing, but  in  the  absence  of  specific  provision,  s.  49  (2)  of 
^  the  Ontario  Act,  and  corresponding  sections  in  other 
Acts,  will  govern,  and  the  'poll  may  be  taken  as  the 
chairman  may  direct.  In  such  a  case  he  may  direct  the 
poll  to  be  taken  then  and  there :  ChUlington  Iron  Co. 
(1885)  29  Ch.  D.  159.  See  Re  Eorhury  Bridge  (1879) 
11  Ch.  D.  114,  and  R.  v.  D'Oyly  (1840)  12  A.  &  E.  139. 

The  provision  that  a  poll  shall  be  taken  if  demand- 
ed is  imperative:  Anthony  v.  Seger  (1789)  Hagg.  Con. 
Cas.  9.  And  the  meeting  is  regarded  as  continuing 
until  the  poll  is  taken:  R.  v.  Wimbledon  (1882)  8  Q. 

B.  D.  459.  A 
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Quorum.  Sect.  87-88. 

Tlitf  diriH;tor8  are  empowered  by  b.  80  (e)  to  pats  Qu<>r  m. 
by-laws  fixing  the  quorum;  but  the  quorum  can  not 
bi>  flxoti  at  less  than  two,  for  one  person  will  not 
constitute  a  meetinjc:  Sharpe  v.  Dawes  (1876-7)  2  Q.  B. 
D.  26.  In  the  absence  of  a  quorum  no  business  can 
be  transacted:  Howbeach  tic,  Co.  v.  Teapne  (1860)  5 
H.  &  N.  161  and  see  Armstrong  v.  McOihbon  (1906) 
Q.  R.  15  K.  B.  34r). 

However  the  company  as  a^cainst  an  outsider  may 
be  prechidod  from  settinp:  up  the  irrepiilarity,  e.g. 
in  the  case  of  bonds  in  the  hands  of  a  bona  fide  holder 
which  are  valid  on  their  face  but  authorized  by  a 
resolution  invalid  for  want  of  a  proper  quorum. 

Wliere  a  company  lias  furnished  a  vendor  of 
property  with  a  copy  of  a  resolution  of  directors, 
authorizing  the  purchase,  purporting  to  be  regular, 
the  company  cannot  afterwards  claim  that  the  resolu- 
tion was  passed  at  a  meeting  at  which  there  was  vo 
quorum  present:  Montreal  v.  Robert  (1906)  A.  C.  106. 

As  to  whether  shareholders  who  are  not  entitled 
to  vote  may  assist  in  forming  a  quorum,  see  Doiff 
V.  Matthews  (1915)  25  D.  L.  R.  732  and  cases  cited: 
Doig  v.  Port  Edward  Towtisite  Co.  (1916)  22  B.  0.  B. 
418. 

Books  of  the  Company. 

88.  The  company  shall  cauw  a  hook  or  hooks  to  ho  kopt  hv  Books  sbaU 
the  secretary,  or  hy  wjine  other  officer  specially  charped  witH  eonbiln. 
that  duty,  wherein  chall  l»e  kept  recorded, — 

(a)  a  copy  of  the  letters  patent  incorponitin^  the  company,  Charter 
and  of  any  sjipplementary  letters  patent,  and  of  the  pre-  ««r*«n«nt 
liminar>'  memorandum  of  agreement  and  of  all  hy-lawg  of   '  *** 
the  company; 
(6)  the  names,  alphaheticallv  arranfi^,  of  all  persons  \rho  Name* or 
are  or  have  been  shareholders :  ■liar«hold«r«. 

.  (r)   the  address  and  calling  of  every  such  person,  while  such  A<Mr»Maod 
shareholder,  as  far  a*  can  he  nso(>rtained  ;  calliar 

(rf)  the  numher  of  shares  of  stock  held  hy  each  shareholder:  Number  of 
(e)   the  amounts  paid  in  and  remaining^  unpaid,  respectivelv,  ^■'**- 
on  the  stock  of  each  shareholder ;  and.  '    JSJ ""** 
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Sect.  89. 

Names,  ad- 
dresses and 
calling  of 
directors. 

Register  of 

transfers. 


Uooks  to  be 
open  for 
inspection. 


Extracts 

therefrom. 


Minute 
books. 


(/)  the  names,  addresses  and  calling  of  all  persons  who  are 
or  have  been  directors  of  the  company,  with  the  several 
dates  at  which  each  became  or  ceased  to  be  such  director. 
2  E.  VII.,  c.  15,  s.  74. 

90.  A  book  called  the  register  of  transfers  shall  be  provided, 
and  in  such  book  shall  be  entered  the  particulars  of  every  trans- 
fer of  shares  in  the  capital  of  the  company.    2  E.  VII.,  c.  15, 

s.  74. 

•91.  Such  books  shall,  during  reasonable  business  hours  of 
every  day,  except  Sundays  and  holidays,  be  kept  open,  at  the 
head  office  or  chief  place  of  business  of  the  company,  for  the 
inspection  of  shareholders  and  creditors  of  the  company,  and 
their  personal  representatives,  and  of  any  judgment  creditor  of 
a  shareholder. 

2.  Every  such  shareholder,  creditor  or  personal  representa- 
tive or  judgment  creditor  may  make  extracts  therefrom.  2  E. 
VII.,  c.  15,  s.  75. 

Under  the  Imperial  Act  the  importance  as  evidence 
attached  to  the  share  register  is  greater  than  under 
this  Act  and  the  English  decisions  are  to  be  applied 
with  care. 

A  company  will  not  be  allowed  to  set  up  its  own 
want  of  books  or  improper  book-keeping,  or  neglect 
to  comply  with  the  provisions  of  the  Act :  Re  Sprouted 
Food  Co.,  Hudson's  Case  (1905)  6  0.  W.  R.  514.  And 
a  liquidator  is  at  liberty  to  draw  conclusions  as  to 
the  liability  of  contributories  from  books  which  are 
defective  or  do  not  comply  with  the  Act :  Re  Jones  S 
Moore  (1908-9)  18  Man.  B.  549.       * 

The  books  mentioned  in  ss.  89  and  90  are  required 
by  s.  91,  to  be  kept  at  the  company's  head  office.  Quaere 
whether  a  company  is  entitled  to  allow  the  register  of 
transfers  to  be  kept  at  the  office  of  a  registrar  and 
transfer  agent  of  the  company's  shares  in  accordance 
with  the  usual  practice. 

Sections  69-69M.  require  the  company  to  keep  a 
register  of  mortgages  and  keep  other  documents  on  file 
in  compliance  with  those  sections. 

Minute  Books. 

There  is  nothing  in  the  act  explicitly  requiring 
minute  books  to  be  kept  of  the  proceedings  of  share- 
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lioldors  and  directors,  but  in  practice  this  is  always  Sees.  89-91. 
»!.«u. .  Somotimes  two  sets  of  minnte  books  are  kept, 
uiu*  t"t»r  di Hectors*  and  one  for  shareholders*  meetings, 
which  is  a  convenient  practice  where  it  is  desired  to 
permit  shareholders  to  inspect  the  minutes  of  share- 
holders* meetings.  The  minutes  of  meetings  of 
directors  are  not  properly  open  to  the  inspection  of 
the  shareholders  and  a  provision  entitling  share- 
holders to  inspect  the  books  wherein  the  proceedings 
of  the  company  are  recorded  has  been  held  not  suffi- 
cient to  entitle  them  to  see  the  minutes  of  the  proceed- 
ings of  the  directors:  i?.  v.  Mariquita  (1858)  1  E.  & 
E.289. 

As  minute  books  are  not  required  to  be  kept  by  the 
act  they  are  not  by  s.  107  made  prima  facie  evidence  of 
the  statements  therein  contained. 

See  further  on  evidence  the  notes  to  s.  107. 

Inspection. 

The  right  to  inspection  of  the  company 's  books  inapection. 
conferred  by  s.  91  is  limited  to  shareholders  and 
creditors  only.  It  has  been  thought,  however,  that 
these  terms  would  include  persons  proposing  to  occupy 
cither  of  these  positions,  though  this  seems  open  to 
doubt.  But  a  person  wishing  to  contract  with  a  com- 
pany may  generally  protect  himself  by  securing  the 
permission  of  the  company  to  examine  the  books  and 
in  practice  little  difficulty  should  arise  in  this  regard. 

It  has  been  held  at  common  law  that  the  books 
and  papers  of  a  company  are  the  property  of  its  share- 
holders and  they  are  entitled  to  inspect  them,  but  it. 
has  been  further  held  that  there  is  a  duty  cast  on  the 
shareholders  not  to  disclose  ** information  so  ac- 
quired" and  they  may  be  restrained  from  doing  so:  Ex 
p.  Brinsley  (ISCiS)  36  L.  J.  Ch.  150.  And  this  rule  was 
held  to  apply  in  the  case  of  a  shareholder  who  w:i8 
also  the  solicitor  for  adverse  parties  engaged  in  litiga- 
tion with  the  company:  R.  v.  Wilts,  etc.,  Xavioation 
Co,  (1874)  29  L.  T.  922.  ^ 
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At  common  law  the  right  of  a  shareholder  to  in- 
spect the  books  of  the  company  is  only  a  qualified  and 
limited  right.  In  the  absence  of  statutory  provisions, 
inspection  will  only  be  permitted  by  the  court  where, 
and  to  the  extent  to  which,  it  is  necessary  for  the 
purpose  of  some  specific  dispute  or  question  pending 
in  which  the  applicant  has  a  special  interest ;  The  Bank 
of  Bombay  v.  Suleman  Sonji  (1908)  24  T.  L.  E.  698; 
and  of  Rex  v.  Merchant  Tailors'  Company,  2  B.  &  Aid. 
115.  See  also  on  inspection  Merritt  v.  Copper  Crown 
(1903-04)  36  N.  S.  E.  383. 

Where  the  right  is  unqualified  and  statutory  the 
motives  of  the  person  seeking  to  enforce  it  are  imma- 
terial and  the  court  has  no  jurisdiction  to  enquire  into 
them:  Davies  v.  Gas  Light  and  Coke  Co.  (1909)  1  Ch. 
708.  The  right  of  inspection  ceases  when  the  com- 
pany is  in  liquidation :  In  re  Kent  Coal  Fields  Syndi- 
cate (1898)  1  Q.  B.  754." 

A  director  in  virtue  of  his  office  has  the  right  at  any 
time  and  not  at  board  meetings  only  to  see  and  take 
copies  of  documents  belonging  to  the  company:  Burn 
V.  London  d  South  Wales  Coal  Co.  (1890-91)"^  7  T.  L. 
E.  118.  A  right  of  inspection  is  conferred  on  the 
auditor  by  s.  94b;  also  on  an  inspector  under  s.  92  or 
s.  93. 

The  making  of  false  entries  in  the  books  required 
to  be  kept  or  refusal  or  wilful  neglect  to  make  any 
proper  entry  therein  or  to  permit  inspection  or  taking 
of  extracts  is  an  indictable  offence,  s.  117,  which  see. 
For  the  penalty  imposed  on  refusal  to  produce  books 
to  an  inspector  appointed  under  ss.  92  or  93,  see  s. 
92  (5). 


Investiga- 
tion of 
affairs  of 
company. 


Inspection. 

92.  (1)  The  Secretary  of  State  of  Canada  may  appoint 
one  or  more  competent  inspectors  to  investigate  tlie  affairs  of 
any  company  and  to  report  thereon  in  such  manner  as  the 
Secretary  of  State  of  Canada  may  direct, — 

(i)  In  the  case  of  any  company  have  a  share  capital, 
on  the  apph'cation  of  shareholders  holding  such  a  pro- 
portion of  the  issued  stock  of  the  company  as  in  the 
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opinion  of  the  Secretary  of  State  of  Canada  warranti  8eei.  92-84. 

the  applicNtion ;  '—~~^^~-' 

(ii)  In  the  nisc  uf  a  corporation  not  having  a  share  capital 
on  the  application  of  such  number  of  the  persouH  on  the 
corporation's  re^inter  of  inemherg  as  in  the  opinion  of 
the  Secretary  of  State  of  Canada  warrants  the  applica- 
tion. 

(2)  The  application  shall  be  supported  by  such  evidence 
IS  the  Secretary  of  State  of  Canada  may  require  for  the  purpose 
of  showing  that  the  applicants  have  good  reason  for  and  are 
not  actuated  by  malicious  motives  in  requiring,  the  investigation ; 
and  the  Secretary  of  State  of  Canada  mny,  before  appointing  an 
inspector,  require  the  applicants  to  give  security  for  payment  of 
the  costs  of  the  inquiry. 

(3)  It  shall  Ije  the  duty  of  all  officers  and  agents  of  the 
company  to  produce  to  the  inspectors  all  books  and  documents 
in  their  custody  or  power. 

(4)  An  inspector  may  examine  on  oath  the  r>fficer8  and 
agents  of  the  company  in  relation  to  its  business,  and  may 
administer  an  oath  accordingly. 

(5)  If  any  officer  or  agent  refuse.*?  to  produce  any  book  or 
d«»cun)ent  which  under  this  section  it  is  his  duty  id  produce,  or 
to  answer  any  question  relating  to  tlie  affairs  of  tlie  company, 

'all  l>e  liable  on  summary  conviction  to  a  fine  not  exceeding 
iiy  dollars  in  respect  of  each  olTence. 

(6)  On  the  conclusion  of  the  investigation  the  inspectijrs 
«hall  report  their  opinion  to  the  Secretary  of  State  of  Canada, 
md  a  copy  of  the  report  shall  be  forwarded  by  the  Secretary  of 

•  of  Canada  to  the  conipany  and  a  further  copy  shall,  at  the 
A.  of  the  applicants  for  the  investigation,  be  delivered  to 
them. 

(7)  The  report  shall  be  written  or  printed,  as  may  be 
directed. 

(8)  All  exjion.<*'s  of  and  incidental  to  the  invetstiifation 
>hall  l>e  defrayed  by  the  applicants,  unless  the  Secretary  of  State 
of  Canada  directs  the  same  to  be  paid  by  the  company,  which 
U)c  Secretary  of  State  of  Canada  is  hereby  authorized  to  do. 
/wip.  Aci,  1908,  8.  109. 

93.   (1)    A  company  may  by  re^^olution  at  any  annual  or  po^^f^^i 
special  general   meeting  appoint  inspectors  to   investigate   itat^xnpaojrto 

(2)  Ini«|)ectors  so  appointed  shall  have  the  same  powers 
and  duties  as  inspectors  api>ointed  by  the  Secretary  of  State  of 
Canada,  except  that,  instead  of  reporting  to  the  Secretary  of 
State  of  Canada,  they  shall  report  in  such  manner  and  to  sucli 
persons  as  the  company  by  resolution  may  direct 

(3)  Officers  and  agents  of  the  company  shall  incur  the  like 
penalties  in  case  of  refusal  to  proihu-e  any  iKwk  or  d«Kument 
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Sees.  92-94.  required  to  be  produced  to  inspectors  so  appointed,  or  to  answer 

any  question,  as  they  would  have  incurred  if  the  inspectors  had 

been  appointed  by  the  Secretary  of  State  of  Canada.    Imp.  Act, 

1908,  s.  no. 

Report  of  94.  A  copy  of  the  report  of  any  inspectors  appointed  under 

^beevidewe^  ^^^^  ^^^'  authenticated  by  the  seal  of  the  company  whose  affairs 
they  have  investigated,  shall  be  admissible  in  any  legal  proceed- 
ing as  evidence  of  the  opinion  of  the  inspectors  in  relation  to  any 
matter  contained  in  the  report.  Imp.  Act,  1908,  s.  111.  7  &  8 
Geo:  V.  (1917),  c.  25,  s.  11. 

These  sections  were  enacted  by  7  &  8  Geo.  V.  (1917) 
c.  25  repealing  the  then  existing  similarly  numbered 
sections.  The  inspector  is  now  appointed  by  the 
,  Secretary  of  State  and  not  by 'a  judge  as  formerly,  and 
no  stated  proportion  of  shareholders  or  members  are 
required  to  join  in  the  application,  the  proportion 
which  will  warrant  the  granting  of  the  application 
being  left  to  the  discretion  of  the  Secretary  of  State. 

The  procedure  above  provided  for  has  been  little 
used  in  Canada,  or  in  England  under  the  correspond- 
ing sections  of  the  Imperial  Companies  Act  (1862)  ss. 
56-61  and  (1908)  ss.  109-111. 

The  object  of  the  section  is  merely  to  afford  a 
minority  of  the  shareholders  an  opportunity  of 
obtaining  information  which  they  could  not  otherwise 
obtain.  The  inspector  does  not  occupy  a  judicial  or 
quasi-judicial  position,  and  when  he  has  made  his 
report  his  duties  are  at  an  end.  The  report  can  not 
be  made  the  foundation  of  any  subsequent  proceeding ; 
nor  will  the  report  be  evidence  of  the  existence  of  any 
fact  therein  stated,  or  be  binding  on  the  company  or 
anyone  else,  but  if  duly  authenticated  it  will  be  admis- 
sible in  any  legal  proceeding  as  evidence  of  the  opin- 
ion of  the  inspector,  s.  94;  Re  Grosvenor  dc.  Hotel  Co. 
(1897)  76  L.T.  337;  i?e  Town  Topics  Co.,  Ltd.  (1911)  20 
Man.  L.R.  574.  It  seems  unlikely,  in  the  absence  of  de- 
cided cases  to  the  contrary,  that  the  fact  that  the  inspec- 
tor under  s.  92  is  now  to  be  appointed  by  the  Secretary 
of  State  and  that  the  report  is  to  be  made  to  the  latter 
instead  of  to  a  judge  will  make  the  foregoing  cases  cease 
to  be  applicable.  The  Dominion  Act  contains  no  provi- 
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sion  corresponding  to  s.  29  of  tlio  Ontario  Act  B.  S.  0.  Sect.  92-94. 
(1914)  c.  178  for  tho  rovocnfion  of  loiters  patent  by 
the  Secretary  of  State,  the  application  of  s.  27  of  the 
Dominion  Act  boin^  limited  to  forfeiture  for  non-user. 
To  justify  the  making  of  an  order  **  it  should 
api>ear  that  tliore  is  reason  on  substantial  grounds 
to  believe  that  material  information  regardiuK  the 
affairs  or  management  of  the  company  is  being  con- 
cealed or  withhehl  from  sharehoUlers  whose  interests 
entitle  them  to  the  disclosure  **:,Re  Town  Topics  Co. 
Ltd.  (1911)  20  Man.  L.  R.  574,  per  Robson,  J.,  at  p. 
576.  To  show  mismanagement  by  the  directors  is  not 
enough,  ibid.  The  fact  that  no  dividends  have  been 
declared  by  a  profit  making  company  has  been  held 
insufficient  to  warrant  an  order  under  s.  92  as  it 
originally  stood:  lie  Sartiia  Unnchnifj  Co.  (1915)  8 
W.  W.  R.  697.  The  court  never  interferes  to  prescribe 
to  a  company  what  it  shall  do  as  to  its  own  purely 
internal  affairs:  Lambert  v.  Neuchatel  Asphalts  Co. 
(1882)  30  W.  B.  914. 

94a.  (1)   Every  company  shall  at  each  annual  eoneral  nieot- Appointment 
injf  appoint  an  au'litor  or  auditors  to  hold  offico  until  tlie  next  and  r«»tnun- 
tnnual  ijreneral  meetinjf.  ***  ****** 

(2)  If  an  appointment  of  auditors  is  not  made  at  an 
annual  |?eneral  meeting;,  the  Se<Tetary  of  State  of  Canada  may, 
on  the  application  of  any  shareholder  of  the  company,  apjyiint 
an  auditor  of  the  company  for  the  current  year,  and  fix  the 
remiineration  to  he  paid  to  him  hy  the  company  for  his  service*. 

(3)  A  director  or  oflUcer  of  the  company  slinll  not  he 
capable  of  being  appointed  auditor  of  the  company. 

(4)  A  |)erson,  other  than  a  retiring  auditor,  .slmll  not  Ik? 
capable  of  beiuf^  ap}X)inted  auditor  at  an  annual  ^neral  meet- 
ing unlets  notice  of  an  intention  to  nominate  that  person  to 
the  office  of  auditor  has  been  given  by  a  shareholder  to  the 
company  not  less  than  fourteen  days  before  the  annual  general 
me<>ting :  and  the  company  shall  aend  a  copy  of  any  such  notice 
to  the  retiring  auditor,  and  shall  give  notice  thereof  to  the 
khareholders,  either  by  a<lvertisement  or  in  any  other  mode  pro- 
vided by  the  by-lawg  of  the  company  not  less  than  seven  days 
before  the  annual  general  meeting: 

Provided  that  if,  after  notice  of  the  intention  to  UDniinute 
an  auditor  haa  been  so  given,  an  annual  general  meeting  is 
called  for  a  date  fourteen  days  or  less  after  the  notice  has  been 
given,  the  notice,  though  not  given  within  the  time  re<}uired  by 


auditor*. 
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Sects,      this  provision,  shall  be  deemed  to  have  been  properly  given  for 
94:A-94b.   the  purposes  thereof,  and  the  notice  to  be  sent  or  given  by  the 

company  may,  instead  of  being  sent  or  given  within  the  time 

required  by  this  provision,  be  sent  or  given  at  the  same  time  as 
the  notice  of  the  annual  general  meeting:  Provided,  however, 
that  a  person  other  than  a  retiring  auditor  may  be  appointed 
auditor  of  the  company  at  an  annual  general  meeting  as  herein- 
before provided,  upon  a  resolution  passed  by  the  votes  of  share- 
holders present  in  person  or  by  proxy  and  holding  at  least  two- 
thirds  of  the  subscribed  stock  represented  at  the  meeting. 

(5)  The  first  auditors  of  the  company  may  be  appointed 
by  the  directors  before  the  first  annual  general  meeting,  and  if 
so  appointed  shall  hold  office  until  the  first  annual  general  meet- 
ing, unless  previously  removed  by  a  resolution  of  the  company 
in  general  meeting,  in  which  case  the  company  at  that  meeting 
may  appoint  auditors. 

(6)  The  directors  may  fill  any  casual  vacancy  in  the  office 
of  auditor,  but  while  any  such  vacancy  continues  the  surviving  or 
continuing  auditor  or  auditors,  if  any,  may  act. 

(7)  The  remuneration  of  the  auditors  of  a  company  shall 
be  fixed  by  the  company  in  general  meeting,  except  that  the 
remuneration  of  any  auditors  appointed  before  the  first  annual 
general  meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by 
the  directors.    Imp.  Ad,  1908,  s.  112. 


auditors. 


Powers  and  94b.    (1)    Every  auditor  of  a  company  shall  have  a  right 

f!?j;^!J?  of  access  at  all  times  to  the  books  and  accounts  and  vouchers  of 
the  company,  and  shall  be  entitled  to  require  from  the  directors 
and  officers  of  the  company  such  information  and  explanation' 
as  may  be  necessary  for  the  performance  of  the  duties  of  the 
auditors. 

(2)  The  auditors  shall  make  a  report  to  the  shareholders 
on  the  accounts  examined  by  them,  and  on  every  balance  sheet 
laid  before  the  company  in  general  meeting  during  their  tenure 
of  office,  and  the  report  shall  state, — 

(a)  whether  or  not  they  have  obtained  all  the  information 
and  explanations  they  have  required ;  and 

(6)  whether,  in  their  opinion,  the  balance  sheet  referred 
to  in  the  report  is  properly  drawn  up  so  as  to  exhibit  a 

■  true  and  correct  view  of  the  state  of  the  company's  affairs 
according  to  the  best  of  their  information  and  the  ex- 
planations given  to  them,  and  as  shown  by  the  books  of 
the  company. 

(3)  The  balance  sheet  shall  be  signed  on  behalf  of  the 
board  by  two  of  the  directors  of  the  company,  and  the  auditors' 
report  shall  be  attached  to  the  balance  sheet,  or  there  shall  be 
inserted  at  the  foot-of  the  balance  sheet  a  reference  to  the  report, 
and  the  report  shall  be  read  before  the  company  in  general 
meeting,  and  shall  be  open  to  inspection  by  any  shareholder. 
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I  I)  Thpr(>after   any   MharoJiolder   shall    be   entitled    to    be       Seott. 
'      '!)  a  copy  of  the  balance  Bheet  and  auditors'  report     94b-^4o. 
r-.   I  -"t  exceeding  ten  cent*  for  every  hundred  uords.        

I '))  If  any  copy  of  a  balance  sheet  which  has  not  been 

1  by  this  section  is  issued,  circulated  or  pub- 

)py  of  n  balance  sheet  is  issued,  circulated,  or 

witiiout  either  having  a  copy  of  the  auditors*  report 

:  hereto  or  containing  such  reference  to  that  report  as  is 

;  i-quired  by  this  section,  the  company,  and  every  director,  man- 

■  tar}',  or  other  officer  of  the  company  who  is  knowingly 

the  default,  shall  on  summary  conviction,  be  liable  to 

1  line  not  exceeding  two  hundred  dollars.  Imp.  Act,  1908,  s.  US. 

94c.  Holders    of    proforeiice    shares    and    debentures    of    a  Rights  of 
MHipany  .«hall  have  the  same  right  to  receive  and  inspect  the^[^j^^°j^ 
alanoe  sheets  of  a  company,  and  the  reports  of  the  auditors  and  etc.,  tm  to 
uther  reports,  as  is  possessed  by  the  holders  of  ordinary  shares  in  /"®*\^^j'°**  « 
the  company.     7-8  Geo.  V.,  1917,  c.  25,  s.  11.  report«,°rta 

riie  above  sections  incorporating  the  provisions  of 
tlie  Imperial  Act  with  respect  to  auditors,  were  added 
to  the  Act  in  1917,  and  make  the  appointment  of  an 
auditor  compulsory.  These  sections  do  not  apply  to 
corporations  organized  under  s.  7A. 

Balance  Sheets  are  dealt  with  in  s.  105,  infra. 

Duties  of  auditors. 

**(i)  .  .  .  An  auditor  is  bound  to  be  careful,  but  Duties  of 
not  to  be  suspicious;  he  is  (said  Lopes,  L.J.)  a  watch  ""  ***^ 
dog,  but  not  a  bloodhound; 

(ii)  .  .  .  It  is  no  part  of  his  duty  to  take  stock  (a 
principle  which  goes  far  towards  shewing  that  he  is 
not  responsible  for  taking  values  generally) ;  and 

(iii)  .  .  .  Even  as  regards  entries  in  the  books,  he 
is  not,  in  the  absence  of  suspicion,  bound  to  investigate 
them  for  the  purpose  of  testing  whether  the  managing 
•  iirector's  return  of  an  existing  state  of  facts,  (viz.,  the 
amount  of  stock  at  the  moment)  is  likely  to  be  true, 
liaving  regard  to  the  stock  dealings  during  the  year.** 
Knckley  (9tli  «h1.),  p.  no'K 

Till'  auditor  is  not  bound  to  ascertain  whether  the  r)«euaoiu. 
l-u>iin  ss  has  been  conducted  on  sound  principles  or 
not,  or  whether  the  directors  have  !)een  acting  within 
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Sects,     their  powers :  London  and  General  Bank  {No.  2)  [1895] 
94A-94C.  2Ch.p.682. 
Auditors.  The  auditor  will  ascertain  the  true  financial  posi- 

tion of  the  company  by  examining  its  books,  and  he 
must  take  reasonable  care  to  ascertain  that  the  boo!ks 
show  the  company's  true  position:  London  and  Gen- 
eral Bank,  supra. 

Where  the  expression  ''as  shown  by  the  books  of 
the- company"  is  introduced  into  the  auditor's  certifi- 
cate, this  does  not  meaii  a  mere  verification  of  the 
balance  sheet  by  the  entries  in  the  books,  but  it  will 
relieve  the  auditor  from  responsibility  for  matters  kept 
out  of  the  books  and  concealed  from  him. 

If  the  auditor  has  formed  the  opinion  that  the 
assets  are  over  valued  he  is  bound  to  say  so,  but  it 
seems  that  there  is  no  duty  to  form  and  express  an 
opinion  as  to  the  value  of  the  company's  assets:  Lon- 
don and  General  Bank  (No.  2)  [1895]  2  Ch.  673. 

Having  completed  his  investigation,  the  duty  of 
the  auditor  is  to  give  to  the  members  information,  and 
not  merely  means  of  information  of  the  result.  His 
duty  is  to  convey  information  in  direct  and  express 
terms,  not  merely  to  arouse  enquiry :  London  and.  Gen- 
eral Bank  (No.  2)  [1895]  2  Ch.  673,  684,  685,  694.  It  is 
true  that  under  some  circumstances  much  commercial 
Injury  might  be  done  by  publicity  in  a  printed  docu- 
ment circulated  among  a  large  body  of  shareholders, 
and  it  is  possible  that  if  publicity  would  be  very  in- 
jurious, an  auditor  would  discharge  his  duty  if  he 
made  a  confidential  report  to  the  shareholders  and  in- 
vited their  attention  to  it,  and  told  them  where  they 
could  see  it.  But  an  auditor  who  gives  shareholders 
means  of  information  instead  of  information  does  so 
at  his  peril:  London  and  General  Bank  {No.  2)  [1895] 
2  Ch.  673,  684,  685,  694. 

If  the  auditor  does  not  discharge  his  duty,  and,  as 
the  natural  and  immediate  consequence  of  his  breach 
of  duty,  acts  are  done,  such  as  the  payment  of  divi- 
dends out  of  capital,  which  are  a  misapplication  of  the 
company's  funds,  the  auditor  is  liable:  Leeds  Estate 
Co.  Y.  Shepherd  (1887)  36  Ch.  D.  787. 
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It  is  no  part  of  an  auditor 'h  duty/'  an  Lindlcy,      SecU. 
L.J.,  said,  in  Hv  London  and  tivuvral  Hank  (No.  2)     9A\-9ic. 
(1895)  2  Ch.  073,  682,  'Ho  fpve  advice  eitluT  Lo  direc 
t<ir»  or  8liareholder«  as  to  what  thi\v  oui;ht  to  do. 

An  auditor  has  nothing  to  do  with  the  prudence 
ur  iiuprudoncc  of  making  loans  with  or  without  secu- 
rity. It  is  nothing  to  him  whether  the  business  of  a 
company  is  being  conducted  prudently  or  imprudently, 
profitably  or  unprofitably.  It  is  nothing  to  him 
whether  dividends  are  properly  or  improperly  de- 
clared, provided  he  discharges  his  own  duty  to  the 
shareholders.  His  business  is  to  ascertain  and  state 
the  true  financial  position  of  the  company  at  tlie  time 
of  the  audit,  and  his  duty  is  confined  to  that  But  then 
oomes  the  question :  How  is  he  to  ascertain  that  posi- 
tion? The  answer  is,  by  examining  the  books  of  the 
company.  But  he  does  not  discharge  his  duty  by  doing 
this  without  inquiry  and  \^nthout  taking  any  trouble  to 
see  that  the  books  themselves  show  the  company's  true 
position.  He  must  take  reasonable  care  to  ascertain 
that  they  do  so.  Unless  he  does  this,  his  audit  would 
be  worse  than  an  idle  farce.  Assuming  the  books  to  l>c 
so  kept  as  to  shew  the  true  ])ositioii  of  a  ooiunany,  the 
auditor  has  to  frame  a  balance-sheet  showing  that 
position  according  to  the  books,  and  to  certify  tbat  the 
balance-sheet  presented  is  correct  in  that  sense.  But 
his  duty  is  to  examine  the  books,  not  merely  for  tlie  pur- 
pose of  ascertaining  what  they  do  show,  but  also  for 
the  purpose  of  satisfying  himself  that  they  show  the 
tnie  financial  position  of  the  company.  This  is  quite 
in  accordance  with  the  decision  of  Stirling.  J.,  in  Lveds 
Estate  Co.  v.  Shepherd  (1887)  36  Hi.  D.  802.  An  audi 
tor,  however,  is  not  bound  to  do  more  than  exercise 
reasonable  care  and  skill  in  making  inquiries  and  in- 
vestigations. He  is  not  an  insurer;  he  does  not  guar- 
antee that  the  books  do  correctly  show  the  true  posi- 
tion of  the  company's  affairs;  he  does  not  even  gimran- 
tc»e  that  his  balance-sheet  is  accurate  according  to  the 
books  of  the  company.  If  he  did,  he  would  be  respon- 
sible for  an  error  on  his  part,  even  if  he  were  himself 
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Sects,  deceived  without  any  want  of  reasonable  care  on  his- 
94a-94o.  part,  say,  by  the  fraudulent  concealment  of  'a  book 
Auditors.  froHi  him.  His  obligation  is  not  so  onerous  as  this. 
Such  I  take  to  be  the  duty  of  the  auditor :  He  must  be 
honest — i.e.,  he  must  not  certify  what  he  does  not  be- 
lieve to  be  true,  and  he  must  take  reasonable  care  and 
skill  before  he  believes  that  what  he  certifies  is  true. 
What  is  reasonable  care  in  any  particular  case  must 
depend  upon  the  circumstances  of  that  case.  Where 
there  is  nothing  to  excite  suspicion,  very  little  enquiry 
will  be  reasonably  sufficient,  and,  in  practice,  I  believe, 
business  men  select  a  few  cases  at  haphazard,  see  that 
they  are  right,  and  assume  that  others  like  them  are 
.  correct  also.  Where  suspiciofi  is  aroused,  more  care 
is  obviously  necessary;  but,  still,  an  auditor  is  not 
bound  to  exercise  more  than  reasonable  care  and  skill 
even  in  a  case  of  suspicion,  and  he  is  perfectly  justified 
in  acting  on  the  opinion  of  an  expert  where  special 
knowledge  is  required.  But  an  auditor  is  not  bound  to 
be  suspicious  as  distinguished  from  reasonably  care- 
ful." 

Lopes,  L.J.,  in  Re  Kingston  Cotton  Mills  Co.  (No. 
2)  [1896]  2  Ch.  284,  also  says :—'' Auditors  must  not 
be  made  liable  for  not  tracking  out  ingenious  and  care- 
fully laid  schemes  of  fraud  when  there  is  nothing  to 
arouse  their  suspicion,  and  when  these  frauds  are  per- 
petrated by  tried  servants  of  the  company  and  are 
undetected  for  years  by  the  directors.  So  to  hold, 
would  make  the  position  of  an  auditor  intolerable." 

An  auditor  may  be  made  liable  on  a  misfeasance 
summons  under  s.  123  of  the  Winding-up  Act:  King- 
ston Cotton  Mills  Co.  (No.  2)  (1896)  2  Ch.  279. 

Auditors  are  bound  to  acquaint  themselves  with 
their  duties  under  the  provisions  of  the  Act.  If  the 
balance  sheet  fails  to  show  the  true  financial  position 
of  the  company,  and  the  company  suffers  damages 
thereby,  the  onus  is  on  the  auditors  of  showing  that  the 
damage  is  not  the  result  of  their  breach  of  duty:  Re. 
Republic  of  Bolivia  Syndicate,  Limited  (No.  2)  (1914) 
1  Ch.  139.    Semble,  also  in  the  same  case  that  adequate 
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wanting  or  identiiioation  in  uocounts  as  to  wrongful      Seeto. 
payments  appearing  therein  bringing  snch  wrongful    ^^a-Mc. 
pajTnenta  to  the  company's  notice  will  exonerate  the 
auditors.     See  also  on  duties  of 'auditors  annotation  in 
(1912)  6  D.  L.  R.  524;  Re  Owen  Sound  Lumber  Co 
(191G-7)  38  0.  L.  R.  414. 

Wliere  in  a  contract  between  the  company  and  an 
officer  it  is  provided  Umt  the  latter 's  remuneration  is 
to  be  ascertained  by  the  auditors'  certificate  as  to  net 
profits,  if  the  certificate  of  the  auditors  is  baRed  on  a 
wrong  principle,  it  is  not  conclusive  and  binding  upon 
the  parties:  Johnston  v.  Chesierpate  (1915)  84  L.  J. 
C?h.914. 

Directors  are  not  bound  to  test  the  accuracy  of 
auditors*  accounts:  Dovey  v.  Cory  (1901)  A.  C.  477. 

Quare,  whether  auditors  can  give  a  certificate  ad 
hoc:  Johnston  v.  Chesterpate,  supra,  per  Sargant,  J., 
at  p.  917. 

Whether  the  auditor's  right  of  access  is  restricted  **Book«,ae- 
to  books  of  account,  or  covers  all  books,  includiiitc^acben.'* 
minute  books  and  documents,  appears  to  be  not  alto- 
gether free  from  doubt.  In  the  opinion  of  Palmer, 
"Company  Law,"  9th  ed.,  p.  230,  the  corresponding 
section  of  the  Imperial  Act,  viz.,  113  (1),  confers  this 
vndo  right  of  access,  but  there  is  no  interpretative  sec- 
tion in  our  Act  stating  that  "books  and  papers"  and 
"books  or  papers"  include  accounts,  deeds,  writings 
and  documents." 

As  to  procedure  for  right  of  access  to  books  and 
records,  see  Baldu^n  v.  Ban  den  (1912)  6  D.  L.  R.  520. 

Proeedore. 

95.  Any  mimniond.  notice,  order  or  other  procew  or  document  surTioeof 
required   to  be  itervcd   upon   the  company,  may   bo  nerved   by  procr»  apoa 
leaving  the  name  at  the  office  of  the  company  in  the  city  or  town  '^'"P*"'- 
in  whieh  it«  chief  place  of  bu«ine»(«  in  Canada  is  nituate,  with 
any  adult  per«on  in  the  employ  of  the  company,  or  by  jiervinj; 
the  Mnie  on  the  president  or  necretary  of  tlie  cotnpany,  or  by 
tearing  the  same  at  the  domicile  of  either  of  them,  with  any 
adult  permn  of  hii  family  or  in  his  employ. 
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Sects.  2.  If  the  company  has  no  known  office  or  chief  place  of  busi- 

95-100.    ness,  and  has  no  known  president  or  secretary,  the  court  may 

~ — - — - —  order  sucli  publication  as  it  deems  requisite  to  be  made  in  the 

service.  premises;  and  such  publication  shall  be  deemed  to  be  due  service 

upon  the  company.    2  E.  VII.,  c.  15,  s.  80. 

Cases  where  96.  Any  summons,  notice,  order  or  proceeding  requiring 
n^tif  ^^^-  authentication  by  the  company  may  be  signed  by  any  director, 
sary.  manager  or  other  authorized  officer  of  the  company,  and  need 

not  be  under  the  seal  of  the  company.     2  E.  VII.,  c.  15,  s.  81. 

The  section  contemplates  two  classes  of  documents : 
those  of  an  extra-judicial  and  those  of  judicial  char- 
acter. As  to  the  latter,  court  process  must  be  served, 
according  to  the  local  rules  of  procedure  in  force  and 
,  applicable.  For  the  rules  as' to  such  cases  in  Ontario 
see  Holmested,  Judicature  Act,  4th  ed.,  p.  341. 


Service  of 
notices  on 
members. 


97.  Notices  to  be  served  b^  the  compaiiy  upon  the  share- 
holders may  be  served  either  personally  or  by  sending  them 
through  the  post,  in  registered  letters,  addressed  to  the  share- 
holders at  their  places  of  abode  as  they  appear  on  the  books  of 
the  company.    2  E.  VII.,  c.  15,  s.  82. 

See  ss.  87  and  88. 

Time  from  98.  A  notice  or  other  document  served  by  post  by  the  com- 

servlc  V^^y  on  a  shareholder  shall  be  deemed  to  be  served  at  the  time 

reckoned.       when  the  registered  letter  containing  it  would  be  delivered  in 

the  ordinary  course  of  post.    2  E.  VII.,  c.  15,  s.  83. 


99.  Any  description  of  action  may  be  prosecuted  and  main- 
tained between  the  company  and  any  shareholder  thereof.  2  E. 


Actions  be- 
tween com- 
pany and 
shareholders.  Vll.,  C.  15,  S.  85 


Setting 
forth  incor- 
poration in 
legal  pro- 
ceedings. 


100.  In  an  action  or  other  legal  proceedings,  it  shall  not  be 
requisite  to  set  forth  the  mode  of  incorporation  of  the  company, 
otherwise  than  by  mention  of  it  under  its  corporate  name  as 
incorporated  by  virtue  of  letters  patent,  or  of  letters  patent  and 
supplementary  letters  patent,  as  the  case  may  be,  under  this 
Part.    2  E.  VII.,  c.  15,  s.  86. 

Section  99  may  be  regarded  as  declaratory.  It  is  a 
well  settled  principle  that  the  company  as  a  body  is 
entirely  distinct  from  the  shareholders  who  compose 
it,  and  this  rule  applies  even  to  a  "one  man  company. '* 
See  Rielle  v.  Reid  (1899)  26  A.  R.  54;  Salomon  v.  Salo- 
mon [1887]  A.  C.  22;  Wood  v.  Reesor  (1895)  22  A.  R. 
57. 
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Whatever  doubts  may  have  existed  at  the  time     ^^1l 
when  the  Joint   Stock   Companies  Acts   were   first     >^*W. 

pass^Ml,  respoctinp  the  ri^ht  of  a  shareholder  to  buo  the 
coiupaiiy,  it  is  now  clear  tliat  such  a  right  would  exist 
without  any  statutory  enactment  such  as  sec.  99. 

By  the  Imperial  Companies  Act  the  certificate  of  Effect  of 
rciristration  is  made  **conclusive  evidence'*  that  all  the  no&iii. 
rtM]uirementa  in  reprard  to  rep^istration  have  been  com- 
plied with.     See  Dominion  Act,  ss.  110,  111. 

The  effect  of  these  and  similar  sections  is  that 
where  an  action  is  brought  by  a  company  the  defendant 
cannot  set  up  by  way  of  defence  that  the  charter  of  the 
comi)any  was  obtained  by  fraud,  etc.,  or  otherwise  irre- 
gularly. 

In  tlie  absence  of  such  provisions  irregularity  in 
obtaining  a  charter  would  afford  a  defence  to  an  action 
by  the  company.  And  where  a  company  was  incor- 
porated under  an  Ontario  Act  which  had  no  similar 
provisions,  it  was  held  to  be  open  to  the  defendants  to 
show  that  the  corporate  character  had  never  been 
obtained  in  consequence  of  the  non-performance  of 
conditions  plainly  required  to  be  precedent  to  the  right 
to  acquire  corporate  status:  Hamilton  and  Flamboro 
Road  Co.  V.  Totvnsend  (1887)  13  A.  R.  534.  See  Re 
National  Debenture  and  Assets  Corporation  [18911  2 
Ch.  505;  Re  Laxon  d  Co.  (No.  2)  [1892]  3  Oh.  555; 
Oakrs  v.  Turquand  (1867)  L.  R.  2  H.  L.  p.  354;  Salomon 
V.  Salomon  [18971  A.  C.  22. 

Tlie  Dominion  Act,  s.  Ill,  expressly  excepts  pro- gcirt  faeias. 
eeedings  by  scire  facias  or  otherwise  for  the  purpose 
of  rescinding  or  annulling  letters  patent,  but  such  pro- 
ooedings  may  be  taken,  even  in  the  absence  of  such 
provision. 

VV^here  the  Crown  is  imposed  on  by  a  false  sugges- 
tion, or  where  a  gn^ant  has  been  made  by  mistake  or  in 
iLHiorance  of  some  material  fact,  or  it  has  granted  any- 
tliinir  which  by  law  it  cannot,  it  may  by  its  prerogative 
r<  p.al  its  own  grant.    And  where  by  several  letters 
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Sects,     patent  the  self-same  thing  has  been  granted  to  several 
95-100.    persons,  the  first  patentee  is  permitted  in  the  mean- 


To  annul  time  at  the  suit  of  the  Crown  to  repeal  the  subsequent 
iStent.  letters  patent.  And  in  every  case  of  a  patent  so 
granted  which  is  injurious  to  another,  the  injured  party 
is  permitted  to  use  the  name  of  the  Crown  in  a  suit  by 
scire  facias  for  the  repeal  of  the  grant.  2  Wms.  Saund. 
72,  Notes;  R.  v.  Bailiffs  of  Beivdley  (1712)  1  P.  Wms. 
207 ;  Mayor  of  Colchester  v.  Brooke  (1845)  7  Q.  B.  385 ; 
Reg.  V.  Arnaud  (1846)  9  Q.  B.  806;  Banque  d'Hoche- 
laga  v.  Murray  (1889)  15  App.  Cas.  414. 

The  action  will  also  lie  where  a  company  is  author- 
ized to  carry  on  business  provided  a  certain  condition 
-  is  complied  with,  and  there  is  not  compliance.  Thus, 
where  a  company  by  its  Act  of  incorporation  was 
authorized  to  carry  on  business  provided  $100,000  of 
its  capital  stock  were  subscribed  for  and  thirty  per 
cent,  paid  thereon,  within  six  months  after  the  passing 
of  the  Act,  and  only  $60,500  had  been  bona  fide  sub- 
scribed prior  to  the  commencing  of  the  operations  of 
the  company,  the  balance  having  been  subscribed  for 
by  G.  in  trust,  who  subsequently  surrendered  a  portion 
of  it  to  the  company,  and  the  thirty  per  cent,  had  not 
been  in  fact  paid  thereon,  it  was  held  that  this  being  a 
Dominion  statutory  charter  proceedings  to  set  it  aside 
were  properly  taken  by  the  Attorney-General  of  Can- 
ada, and  that  the  bona  fide  subscription  of  $100,000 
within  six  months  from  the  date  of  the  passing  of  the 
Act  of  incorporation,  and  the  payment  of  the  thirty 
per  cent,  thereon,  were  conditions  precedent  to  the 
legal  organization  of  the  company  with  power  to  carry 
on  business,  and  as  these  conditions  had  not  been  hona 
fide  and  in  fact  complied  with  within  such  six  months 
the  Attorney-General  of  Canada  was  entitled  to  have 
the  company's  charter  declared  forfeited:  Dominion 
Salvage  and  Wrecking  Co.  v.  Attorney-General  of  Can- 
ada (1892)  21  S.  C.  R.  72. 

And  in  a  proper  case,  such  as  a  charter  obtained  by 
fraudulent  applicartion  for  letters  patent,  the  defend- 
ant, in  an  action  by  the  company,  may  apply  to  the 


I 


FBOOBDUBB.  547 

Attorney-General  to  obtain  a  writ  of  scire  facias  witli      8ect«. 
the  object  of  defeating  the  phuntiff'H  action  against     ^^^^- 
him:  lianque  d'Hochdaga  v.  Murray  (1889)  15  App. 
t'as.  414. 

See  also  on  scire  facias  Cie  des  Boissons  v.  Pro- 
cunur  (itmral  (1906)  Q.  H.  15  K:  B.  546,  and  on  can- 
cellation A.  (i.  V.  Toronto  Jttnct'cni  ifcrrrafiotf  dnti 
(1904)  8  0.  L.R.  440. 

See  also  notes  to  s.  27. 

Scire  facias  was  formorlv  held  to  he  a  proper  and  A"^^*.^ 
appropriate  proceeduijK  against  a  shareholder  by  a 
creditor  who  holds  an  unsatisfied  execution  against  the 
company:  Brirr  v.  Munro  (1885)  12  A.  R.  p.  465; 
Moore  v.  Kirkland  (1856)  5  C.P.  452;  Jenkins  v.  WU- 
cock  (1862)  11  C.  P.  505;  Fraser  v.  Hiekman  (1863)  12 
C.  P.  584;  Tyre  v.  WUkes  (1856)  13  U.  C.  R.  482. 

See  also  Union  Fire  Insurance  Co.  v.  Fitzsimmons 
(1882)  32  C.  P.  602;  Attorney-General  v.  VaiKjhan 
Road  Co.  (1892)  19  A.  R.  234;  and  21  S.  C.  R.  631;, 
Attorney-General  v.  Niagara  Falls  <&  Clifton  B.  Co. 
(1891)  18  A.  R.  453. 

A  copy  of  a  by-law  of  the  company  under  its  seal  Evidenee. 
and  purporting  to  be  signed  by  an  officer  of  the  com- 
pany, is  prima  facie  evidence  of  the  by-law  under  b. 
109.  Certain  of  the  Indoles  of  tlie  company  are  also 
made  prima  facie  evidence  of  all  facts  purporting  to  be 
statx»d  in  them.    See  s.  107  infra. 

As  to  the  evidence  by  which  the  fact  of  incorpora- 
tion and  the  contents  of  the  letters  patent  are  proved, 
see  ss.  110  and  111. 

In  actions  corporations  may  usually  be  8er\'ed  by  Actions 
-.  rving  the    president,   cashier,    treasurer,  secretary, '"'^i^ 
•  I'  rk  or  other  agent  of  the  corporation.    See  s.  95. 

Hut  where  the  plaintiff  obtained  judgment  by  de- 
fault in  any  action  against  the  defendant  company  of 
which  he  was  president,  and  the  writ  in  the  action  was 
^«  rved  upon  plaintiff  only,  and  there  was  no  other 
St  n'ice  upon,  or  notice  of  the  pendency  of  the  action 
irivon  to,  anyone  connected  with  the  company  or  con- 
cerned in  its  affairs,  it  was  held  that  tJie  mode  of  ser- 
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Sects,      vice  adopted  was  one  that  could  not  be  adopted,  and 

^^'^^^-    that  the  judge  to  whom  the  application  was  made  had 

the  right  to  set  it  aside  as  an  abuse  of  the  process  of 

the  Court:  Holmes  v.  Stewiacke  Railway  Co.  (1899)  32 

N.  S.  R.  395. 

a^^ainst  Service  on  the  liquidator  of  a  company  is  not  good 

companies,     scrvicc  ou  the  coHipany :  Re  Flowers  (1896)  75  L.  T. 
306. 

A  colonial  government  and  a  foreign  government 
are  not  considered  to  be  corporations:  Sloman  v. 
Governor  of  New  Zealand  (1876)  1  C.  P.  D.  563. 

As  to  the  residence  of  a  corporation,  see  Bank  of 
Nova  Scotia  v.  McKinnon  (1892)  12  C.  L.  T.  178;  Bank 
of  Toronto  v.  Pickering  (1919)  17  0.  W.  N.  161,  and 
notes  to  s.  30. 

An  action  for  deceit  will  lie  against  a  corporation : 
Moore  v.  Ontario  Investment  Association  (1888)  16  0. 
R.  269;  Barwick  v.  English  Joint  Stock  Bank  (1867)  L. 
R.  2  Ex.  265 ;  Nelles  v.  Ontario  Investment  Association 
(1889)  17  0.  R.  129. 

And  it  may  also  be  liable  for  false  imprisonment 
under  an  order  of  its  agent  acting  within  the  scope  of 
its  authority:  Lyden  v.  Magee  (1888)  16  0.  R.  105,  but 
not  where  the  act  was  one  the  company  "could  not 
legally  have  done":  Emerson  v.  Niagara  Navigation 
Co.  (1883)  2  0.  R.  528. 

As  to  description  of  a  company  in  a  writ  of  sum- 
mons, see  Bank  of  British  North  America  v.  Howley, 
14  Que.  S.  C.  422. 

A  corporation  has  the  same  right  as  an  individual 
to  withdraw  its  name  from  litigation  to  which  it  has 
been  made  a  party  plaintiff,  but  of  which  it  does  not 
approve:  International  Wrecking  Co.  v.  Murphy 
(1888)  12P.  R.  423. 

The  company  itself  is  the  proper  plaintiff  in  actions 
for  injury  to  the  corporate  property,  and  such  an  ac- 
tion by  shareholders  alone,  showing  no  reason  why  the 
company  has  not  instituted  the  proceedings,  cannot  be 
sustained. 
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But  whoro  the  complaint  was  that  a  majority  of  the  Seott. 
>!iJirohohK»rs  had  obtainod  posgeHHion  of  tho  company's  95- 100. 
iMiiie  and  thu  control  of  its  seal,  and  wero  uninK  it  im- 
properly for  Uieir  own  benefit  and  causinf^  injury  to 
the  company's  property,  it  was  held  that  an  action 
oould  be  sustained  in  the  name  of  one  or  more  share- 
holders, on  behalf  of  themselves  and  all  others  except 
defendants,  af^inst  the  company  and  the  majority  of 
the  shareholders:  WUherforce  Educational  Institute  v. 
Hoiden  (1884)  17  0.  R.  439. 

As  to  an  action  brought  in  the  name  of  the  company 
.ifter  a  liquidator  has  been  appointed,  see  Sarnia 
Agricultural  Implement  Manufacturing  Co.  v.  Hutch- 
iWon  (1884)  17  0.  R.  676. 

In  order  that  an  action  by  one  shareholder  may  be 
maintained  on  behalf  of  the  company,  though  he  sues 
on  behalf  of  himself  as  well  as  all  shareholders  other 
than  the  defendants,  it  is  not  sufficient  to  show  that  the 
company  was  under  the  absolute  control  of  the  defend- 
ants in  the  action,  unless  it  is  clearly  indicated  that  the 
control  was  exercised  at  the  time  the  action  was  com- 
menced: Weatherhe  v.  Whitney  (1897)  30  N.  S.  R.  49. 

Where  an  action  is  taken  by  the  shareholders  of  a 
company  against  a  shareholder-director  such  defend- 
ant should  be  excepted  from  the  general  body  of  share- 
holders referred  to  in  the  style  of  cause  as  plaintiffs: 
Wheeler  v.  Freame  and  Alberta  Farmers  (1914)  7 
W.  W.  R.  191. 

Where  the  defendant  referred  to  the  directors  aa 
having  appointed  themselves  by  fraudulent  means,  and 
stated  that  all  business  transacted  by  them  was  con- 
trary to  law,  it  was  held  that  the  statement  was  de- 
famatory of  the  plaintiff  company,  and  the  company 
might  ftue  for  libel:  Owen  Sound  Buildiufi  and  Savinffs 
Sociefif  V.  Meir  (1893)  24  O.  R.  100.  See  also  Journal 
Printing  Co.  v.  McLean  (1894)  25  O.  R.  509. 

Where  a  man  was  initiated  into  a  secret  order  in 
the  presence  of  Uie  principal  officers  and  a  number  of 
members  of  the  order,  and  was  injured  by  rough  usage, 
it  was  held  that  proceedings  must  be  taken  to  have  been 
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Sects,      done  with  the  consent  of  the  corporate  body,  and  that 
95-100.     the  defendants  were  liable  in  damages  for  the  injuries 
sustained:  Kinver  v.  Phoenix  Lodge  I.  0.  0.  F.  (1885) 
7  0.  R.  377. 

Where  a  contract  is  ultra  vires  of  a  company,  but 
a  consent  judgment  is  obtained  upon  it,  the  question  of 
ultra  vires  not  having  been  raised  on  the  pleadings  or 
facts  stated,  it  has  been  held  that  the  consent  judgment 
was  of  no  greater  validity  than  the  contract,  and  that 
an  action  would  lie  to  set  it  aside:  Great  North-West 
Ry.  Co.  V.  Charlebois  [1899]  A.  G.  114. 
Actions  Where  the  plaintiff  was  employed  by  one  of  the 

SpJnies.  provisional  directors  of  the,  defendant  railway  com- 
pany to  do  certain  work  on  behalf  of  the  company  in 
advertising  and  promoting  its  undertaking  and  the 
evidence  established  that  this  director  was  intrusted 
by  the  company  with  the  performance  of  the  various 
duties  necessary  for  the  purpose  of  promoting 
and  furthering  the  undertaking;  and  that  he 
did  this,  from  time  to  time,  without  any  specilBc 
instructions  from  his  co-directors  at  formal  meetings 
of  the  board,  everything  being  done  in  the  most 
informal  manner;  but  that  they  were  fully  cognizant 
of  what  he  did  and  of  his  manner  of  doing  it,  and 
vested  in  him,  either  tacitly  or  by  direct  authorization, 
the  right  and  authority  to  transact  the  business  of  the 
company.  Held,  that  the  plaintiff  was  entitled  to  re- 
cover from  the  company  the  value  of  his  work :  Allen  v. 
Ontario  and  Rainy  River  R.  Co.  (1898) -29  0.  R.  510. 
As  to  an  action  for  goods  supplied  to  an  inchoate 
company,  see  Seiffert  v.  Irving  (1888)  15  0.  R.  173. 

Where  by  an  Act  extending  the  powers  of  a  gas 
company  certain  duties  and  obligations  were  imposed 
on  it  for  the  benefit  of  its  customers  with  a  view  to 
the  reduction  of  the  price  of  gas  contingent  on  the 
amount  of  surplus  net  profit,  but  no  pecuniary  penalty 
was  imposed  for  default  and  no  right  of  action  given 
to  persons  aggrieved,  provision,  however,  being  made 
for  its  accounts  being  audited  by  direction  of  the 
mayor  of  the  corporation  with  whose  assent  the  com- 
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paiiy  was  oriprinally  ostablishcd.  Hold,  that  no  individ-  Becti. 
ual  ciistoinor  had  a  rij?ht  of  action  against  the  company  ^ 
for  non-compliance  with  the  provisions  of  the  Act. 
Snch  a  right  only  arises  whore  given  by  the  Act,  and 
ospecially  so  where  the  Act,  as  in  this  case,  is  in  the 
natnre  of  a  private  legislative  bargain  and  not  one  of 
public  and  general  policy:  Johnston  and  Toronto 
Foundry  Co.  v.  Consumers*  Gas  Co.,  (1898)  A.  C.  447. 

See  also  Montreal  Street  Railway  Co.  v.  Ritchie, 
16  S.  C.  R.  622;  Flatt  v.  Waddell,  Townsend  v.  Wad- 
dell,  18  O.  R.  539;  McSherry  v.  Commissioners  of  the 
Cohourq  Town  Trust  (1880)  45  U.  C.  R.  250;  Walms- 
ley  V.  Rent  Guarantee  Co.  (1881)  29  Gr.  484;  Wilson 
V.  JEtna  Life  Assurance  Co.  (1879)  8  P.  R.  131 ;  Chris- 
topher V.  Noxon  (1884)  4  0.  R.  672. 

And  as  to  the  examination  of  a  company  as  a 
judgment  debtor,  see  Charlebois  v.  Great  North-West 
n.Co.  (1892)  15  P.  R.  10. 

As  to  proceedings  against  companies  by  smimions 
or  indictment,  see  The  Queen  v.  Toronto  Railway  Co. 
(1898)  30  O.  R.  214;  Re  Chapman  <&  City  of  London 
(1890)  19  0.  R.  33. 

101.  Whenever  the  interest  in  any  shares  of  the  capital  stock  Procedure 

of  the  company  is  transinitted  hy  the  death  of  any  shareholder  ^"e^fp 

or  otherwise,  or  whenever  the  ownership  of  any  shares  or  the  when  shares 

legal   right  of  possession  of  the  same  changes  by  any  lawful  "'",*'  trans- 

ii       *k       u     i         t  \-       t.    i.u  •  •  *  XX.-    mi tted  other- 

moans,  other  than  by  transfer  according  to  the  provisions  of  this  ^.jj^  than 

Part,  and  the  directors  of  the  company  entertain   reasonable  by  transfer, 
doubts  as  to  the  legality  of  any  claim  to  such  shares,  the  com- 
pany may  make  and  file  in  the  court  in  the  province  or  territory 
in  whieli  the  head  oflTice  of  the  company  is  situated,  a  declaration 
and  petition  in  writing,  addressed  to  the  justices  of  the  court, 
«»etting  forth  the  facts  and  the  number  of  shares  previously 
iMloii'jing  to  the  person  in  whose  name  such  shares  stand  in  the  q  .      . 
ImicI.v  of  the  company,  and  praying  for  an  order  or  judgment  court  maj 
atljiKiicating  and  awarding  the  said  shares  to  the  person  or *>•  obtained 
persons  legally  entitled  to  the  same.    8  E.  VII.,  c  16,  «.  68.         °°  P*tWon. 

102.  Notice  of  the  intention  to  present  such  petition  shall  l>e  Notice  of 
given  to  the  person  claiming  such  shares,  or  to  the  attorney  of  tntendon 
such  person  duly  authorized  for  the  purpose,  who  shall,  upon  the 

filing  of  such  petition,  establish  his  right  to  the  shares  referred 
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Ordw  a 
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to  in  such  petition;  and  the  time  to  plead  and  all  other  pro- 
ceedings in  such  cases  shall  be  the  same  as  those  observed  in 
analogous  cases  before  such  court.    2  E.  VII.,  c.  15,  s.  53. 

103.  The  costs  and  expenses  incurred  by  the  company  in 
procuring  such  order  or  judgment  shall  be  paid  to  the  company 
by  the  person  or  persons  to  whom  such  shares  are  declared  law- 
fully to  'belong  and  such  shares  shall  not  be  transferred  in  the 
books  of  the  company  until  such  costs  and  expenses  are  paid, 
but  this  provision  shall  in  no  way  prejudice  the  right  of  the 
person  adjudged  to  be  the  lawful  owner  of  such  shares  to  re- 
course according  to  the  practice  of  the  court  for  such  costs  and 
expenses  against  any  person  contesting  his  right  to  such  shares, 
2  E.  VII.,  c.  15.  s.  53. 

104.  The  company  shall  be  guided  by  the  order  or  judgment 
of  the  court  establishing  the  right  lo  such  shares. 

2.  Such  order  or  judgment  shall  have  the  effect  of  a  release 
from  every  other  claim  to  the  said  shares  or  arising  in  respect 
thereof  and  shall  fully  indemnify  and  save  harmless  the  said 
company  from  any  such  claim.    2  E.  VII.,  c.  15,  s.  53. 

The  procedure  laid  down  by  these  sections  does  not 
appear  to  have  been  made  much  use  of ;  for  a  case 
in  the  province  of  Quebec,  see  In  re  Denoon  (1899) 
Q.  R.  15  S.  C.  567.  Where  there  are  competing  claim- 
ants for  shares  the  proper  course  for  the  company 
is  to  interplead,  Re  Underfeed  Stoker  Co.  (1901)  1 
0.  L.  R.  42.  For  the  procedure  on  the  death  of  a 
shareholder  and  an  application  for  registration  by  his 
executors  or  administrators  or  a  transfer  from  them, 
see  the  notes  to  ss  64ff.  *'  Transfer  of  Shares." 


Statements  and  Heturns. 

Annual  105.   (1)   An  annual  meeting  of  the  company  shall  be  held 

meeting.  ^^  g^^h  time  and  place  in  each  year  as  the  special  Act,  letters 
patent,  or  by-laws  of  the  company  provide,  and  in  default  of 
such  provisions  in  that  behalf  an  annual  meeting  shall  be  held  at 
the  place  named  in  the  special  Act  or  letters  patent  as  the  place 
of  the  head  office  of  the  company,  on  the  fourth  Wednesday  in 
January  in  every  year. 

(2)   At   such   meeting  the   directors   shall   lay  before   the 

company, — 

Balance  (a)   a  balance  sheet  made  up  to  a  date  not  more  than  four 

sheet  months  before  such  annual  meeting:    Provided  however 

that  a  company  which  carries  on  its  undertaking  out  of 
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Canada  iuay»  by  rcHolution  at  a  genera]  meeting,  extend   8eet.  106. 
thin  period  to  not  more  than  six  monthu;  — — — 

(6)  a  gt>neral  Htatement  of  income  and  exi>enditure  for  the 
fhianeial  period  ending  upon  the  date  of  fuch  balance 
■beet ; 

(c)  the  report  of  the  auditor  or  auditors; 

(d)  such,  further  information  respecting  the  company's 
financial  position  as  the  special  Act,  letters  patent  or 
by-laws  of  the  company  require. 

(3)    Kvery  halanct^  xhoot  shull  be  drawn  up  so  as  to  distin-  Details  of 
guish  severally  at  least  the  following  claiwee  or  assets  and  ''5'*°'^ 
liabilities,  namely: — 

(a)  cash; 

(6)  debts  owing  to  the  company  from  its  customers; 

(c)  debts  owing  to  the  company  from  if<i  directors,  officers 
and  shareholders  respectively;  *  * -* 

(d)  stock  in  trade; 

(e)  oxp»>ndituros  made  on  account  of  future  business; 
(/)   lands,  buildings,  and  plant ; 

(g)  gomiwill,  franchises,  patents  and  copyiights,  trade- 
marks, leases,  contracts  and  licenses; 

(/^)  debt  owing  by  the  company  secured  by  mortgage  or 
other  lien  upon  the  property  of  the  company; 

(i)  debts  owing  by  the  company  but  not  secured; 

(;")  amount  of  common  sliares,  subscribed  for  and  allotted 
and  the  amount  paid  thereon,  showing  the  amount  thereof 
allotted  for  services  rendered,  for  commissions  or  for 
asfeis  acquired  since  the  last  annual  meeting; 

{k)  amount  of  preferred  shares  subscribed  for  and  allotted 
and  the  amount  paid  thereon,  showing  the  amount  thereof 
allotted  for  services  rendered,  for  commissions  or  for 
assets  acquired  since  the  last  annual  meeting; 

(/)  indirect  and  contingent  liabilities.  Ontario  Companies 
Act,  $.  J^. 

(m)  amount  written  off  on  account  of  depreciation  of 
plant,  machinery,  good-will  and  similar  items.  New. 
7-8  Geo.  v.,  1917,  c  26,  8.  18. 

See  the  notes  to  ss.  87ff.  supra. 

106.  (1)  Every  company  having  a  share  capital  shall,  on  or  .Annual 
before  the  first  day  of  June  in  every  year,  make  a  summary  as  rvturns. 
of  date  the  thirty-first  day  of  March  prece<ling,  specifying  the 
following  particulars : — 

(<i)   The  curfMinite  name  of  the  company ;  Particulars. 

(6)  The  manner  in  which  the  company  is  incorporate*! 
whether  by  special  Act  or  by  letters  patent  and  the  date 
thereof ; 
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(c)  The  place  of  the  head  office  of  the  company,  giving 
the  street  and  number  thereof  when  possible; 

(d)  The  date  upon  which  the  last  annual  meeting  of  share- 
holders of  the  company  was  held; 

(e)  The  amount  of  the  share  capital  of  the  company,  and 
the  number  of  shares  into  which  it  is  divided ; 

(/)   The  number  of  shares  taken  from  the  commencement 

of  the  company  up  to  the  date  of  the  return ; 
(g)   The  amount  called  up  on  each  share; 
(h)  The  total  amount  of  calls  received; 
(i)   The  total  amount  paid   on   shares  otherwise   than  in 
cash,  showing  severally  the  amounts  paid  by  services, 
commissions   or   assets   acquired   since   the   last  annual 
return ; 
(;')   The  total  amount  of  calls  unpaid; 
(k)   The  total  amount  of  the  sums   (if  any)   paid  by  way 
of  commission  in  respect  of  any  shares,  bonds  or  deben- 
tures, or  allowed  by  way  of  discount  in  respect  of  any 
bonds  or  debentures; 
(I)   The  total  number  of  shares  forfeited,  and  the  amount 

paid  thereon  at  the  time  of  forfeiture; 
(m)   The  total  amount  of  shares  issued  as  preference  shares 
and  the  rate  of  dividend  thereon,  and  whether  cumulative ; 
(n)  The  total  amount  paid  on  such  shares; 
(o)   The  total  amount  of   debentures,   debenture   stock   or 

bonds  authorized  and  the  rate  of  interest  thereon ; 
(p)   The  total  amount  of  debentures,   debenture   stock   or 

bonds  issued; 
(q)  The  total  amount  paid  on  debentures,  debenture  stock 
or  bonds,  showing  severally  the  amounts  of  discount 
thereon  and  the  amounts  issued  for  services  and  assets 
acquired  since  the  last  annual  return ; 
(r)  The  total  amount  of  share  warrants  issued; 
(s)  The  names  and  addresses  of  the  persons  who  at  the 
date  of  the  return  are  the  directors  of  the  company,  or 
occupy  the  position  of  directors,  by  whatever  name  called. 
(8)  The  said  summary  must  be  completed  and  filed  in 
duplicate  in  the  Department  of  the  Secretary  of  State  of  Canada 
on  or  before  the  first  day  of  June  aforesaid.  Each  of  the  said 
duplicates  shall  be  signed  by  the  president  and  the  manager  or, 
if  these  are  the  same  person,  by  the  president  and  by  the  secre- 
tary of  the  company,  and  shall  be  duly  verified  by  their  affidavits. 
There  shall  also  be  filed  therewith  an  affidavit  proving  that  the 
copies  of  the  said  summary  are  duplicates.     New. 

(3)  If  a  company  makes  default  in  complying  with  any 
requirement  of  this  section  it  shall  be  liable  to  a  fine  not 
exceeding  twenty  dollars  for  every  day  during  which  the  default 
continues,  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorizes  or  permits  the  default  shall 
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be  lUblo  to  the  like  penalty,  and  laoh  fines  may  be  recoverable  Beet.  106. 
on  summary  conviction.     Ontario  Companies  Act,  see.  J 34  in 
pari,  and  Imperial  Companies  Act,  sec.  26  in  part. 

(4)  The  Secretary  of  State  of  CaniulH,  or  an  offkrial  of  the  KndonM?in«it 
Department  of  the  Secretary  of  State  of  Canada  designated  for  «'«"">»«'y- 
that  purpose,  shall  endorse  upon  one  duplicate  of  the  above 
nummary  the  date  of  the  receipt  thereof  at  the  Department  of 
the  Secretary  of  State  of  Canada,  and  shall  return  tlie  aaid 
<luj»licate  summary  t^j  tlic  company  and  the  same  sliall  Ik?  retained 
at  the  head  office  of  the  company  available  for  perusal  of  for  the 
purpose  of  making  copies  thereof  or  extracts  therefrom  by  any 
shareholders  or  creditor  of  the  company.     New. 

(.•))  The  duplicate  of  the  said  summary  endorsed  as  afore-  I'roofof 
«iid  shall  be  prima  facie  evidence  that  the  said  summary  was  <*'wo'^"»«a'- 
tiled  in  the  Department  of  the  Secretary  of  State  of  Canada 
pursuant  to  the  provisions  of  this  section  on  any  prosecution 
under  subsection  (3)  of  this  section,  and  the  signature  of  an 
official  of  the  Department  of  the  Secretary  of  State  of  Canada 
to  the  endorsement  of  the  said  duplicate  shall  be  deemed  prima 
facie  evidence  that  the  said  official  has  been  designated  to  affix 
his  signature  thereto.    New, 

(6)  A  certificate  under  the  hand  and  seal  of  office  of  the  Proofof 
Secretary  of  State  of  Canada  that  the  aforesaid  summary  in  fii^JJ^V 
duplicate  was  not  filed  in  the  Department  of  the  Secretary  of  mary. 
State  of  Canada  by  a  company  pursuant  to  the  provisions  of  this 
section  shall  b«  prima  facie  evidence  on  a  prosecution  under 
subsection  (3)  of  this  section  that  such  summary  was  not  ffled 

in  the  Department  of  the  Secretary  of  State  of  Canada.    New. 

(7)  Companies  organizt^d  after  the  thirty-first  day  of  March  Companie* 
in   any   year   shall   not   be   subject   to   the   provisions  of   this  ''**™p 
section  until  the  thirty-first  dav  of  March  of  the  following  year. 

Nwf. 

(8)  The  name  of  a  company  which,  for  three  consecutive  Effect  of 
years,  has  omitted  to  file  in  the  Department  of  the  Secretary  ^■•'"'**2  fi! 
of  State  of  Canada  the  said  annual  summary  may  l)e  given  in  three  jvs.t%. 
whole  or  in  part  to  a  new  company  unless  the  defaulting  com- 
pany, on  notice  by  the  Secretary  of  State  of  Canada  by  regis- 
tered letter  addressed  to  the  company  or  its  president  as  shown 

by  its  last  return,  proves  to  the  satisfaction  of  the  Secretary  of 
State  of  Canada  that  it  is  still  a  subaisting  company:  Provided 
that  if  at  the  end  of  one  month  from  the  date  of  such  notice, 
the  Secretary  of  State  of  Canada  has  not  received  from  U»e  com- 
pany or  its  president  resfMnse  to  such  notice,  the  company 
may  be  deemed  not  to  be  a  subsisting  corporation,  and  no 
longer  entitled  to  the  sole  use  of  its  corjwrate  name:  Tro- 
vided  also  that  when  no  annual  summary  Ims  l>een  filed  by  a 
company  for  three  years  immediately  following  its  incor^Kiration 
its  name  may  be  given  to  another  compahy  without  notice,  and 
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Sect.  106.    such  company  shall  be  deemed  not  to  he  suhsisting.     Ontario 
Companies  Act,  sec.  36. 


Application  (9)   This  section  shall,  mutatis  mutandis,  be  applicable  to 

o  section.  corporations  without  share  capital  with  respect  to  a  summary 
setting  out  the  particulars  referred  to  in  paragraphs  (a),  (6), 
(c),  {d),  (o),  (p),  and  {q)  of  subsection  (1)  of  this  section 
and  to  directors,  managers  and  other  officers  of  such  corpora- 
tions.   New.    7-8  Geo.  v.,  1917,  c.  25,  s.  12. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908 
s.  26. 

The  penalty  imposed  on  directors  is  for  knowingly 
and  wilfully  authorizing  a  default.  Being  a  director  is 
prima  facie  evidence  of  having  knowingly  and  wilfully 
authorized  the  default:  Gibson  v.  Barton,  (1875)  L.  R. 
10  Q.  B.?>2^',  Edmonds  v.  Foster  (1875)  45  I..  J.  M.  C. 
41 ;  and  this  rule  applies  to  de  facto  directors  or 
officers:  Gibson  v.  Barton,  supra.  As  to  what  con- 
stitutes wilfully  permitting  default,  see  Seagram  v. 
Pneuma  Tubes,  Ltd.  (1919)  43  0.  L.  R.  513  (App.  Div.) ; 
Park  V.  Lawton  (1911)  1  K.  B.  588. 

If  this  section  is  not  complied  with,  there  is  a  con- 
tinuing default,  no  matter  how  many  days  may  have 
elapsed:   R.  v.  Catholic  Life  and  Fire  Insurance  Co. 
(1883)  48  L.  T.  675.     In  this  case  there  was  default  for 
J,,-.,  ,,,.  -  five  years. 

-  *'  Duplicate  "  is  a  document  which  is  the  same  in 

all  respects  as  some  other  instrument  from  which  it 
in  indistinguishable  in  its  essence  and  its  operation. 
It  is  perhaps  a  more  exact  word  than  copy  or  even 
than  the  term  true  copy,  for  in  these  there  may  be 
more  or  less  variation  from  the  original.  Even  with 
latitude  of  construction  a  duplicate  must  bear  the 
meaning  of  a  document  identical  mth  another  in  all 
essential  respects:  Towner  v.  Hiawatha  Gold  Mining 
Co.  (1899)  30  0.  R.  547;  Toms  v.  Gumming  (1843)  8 
Scott  N.  R.  p.  917 ;  Lewis  v.  Roberts  (1861)  11  C.  B.  N. 
S.  p.  29. 

Where  the  name  of  a  shareholder  was  contained 
in  the  list  transmitted  to  the  Provincial  Secretary,  but 
omitted  in  the  list  posted  up  in  the  head  office  of  the 
company,  it  was  held  that  the  lists  were  not  duplicates 
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and  that   the   coin|mny    was    liable    to    the    i>oiialty :  Sect.  106. 
Toivnvr  v.  Uiuwatha  Gold  Mining  Co.,  supra. 

Tho  section  contains  no  provision  similar  to  s.  135 
(6)  of  the  Ontario  Act  R.  S.  O.  (1914)  c.  178  to  enable 
a  private  person  to  sue  on  his  own  behalf  for  the 
recovery  of  the  penalty  on  obtaining  the  proper  con- 
sent. ^Vllere  an  obligation  is  created  by  a  statute 
for  tlie  benefit  of  the  public  generally  there  is  no 
separate  right  of  action  for  every  person  injured  by 
a  breach  thereof  in  no  other  manner  than  the  rest  of 
the  public:  Clegq  v.  Earhg  (,'as  Co.  (18%)  1  Q.  B.  at 
p.  594.  Thus  it  was  held  that  there  was  no  individual 
right  of  action  to  enforce  compliance  with  the  provis- 
ions of  the  statutes  of  Nova  Scotia  requiring  the  filing 
of  certain  information  by  foreign  companies  transact- 
ing business  in  the  province,  even  where  no  penalty 
was  provided  by  the  act  in  the  event  of  a  breach: 
Merritt  v.  Copper  Crown  (1903-04)  36  N.S.B.  383. 

Evidence. 

107.  All  books  required  by  this  Part  to  he  kept  by  the  com-  Books  to  b« 
pany  shall  in  any  action,  suit  or  prooeedinjj  against  the  company  prima  foeit 
or  again.<tt  any  shareholder  be  prima  facie  evidence  of  all  facts  ^'^^*°**' 
purporting  to  be  thereby  stated.    2  E.  Vll.,  c.  16,  s.  78. 

Entries  in  the  books  of  a  company  at  common  law  common 
are  evidence  against  the  company  in  respect  of  the  •«*• 
matters  to  which  the  entries  relate?  in  the  same  way 
as  books  kept  by  a  tradesman  are:  Re  Branksea  Island 
Co.,  1  Meg.  C.  B.  12. 

Tho  books,  which  are  made  prima  facie  evidence 
by  these  sections,  are  those  containing  the  copies  of 
the  letters  patent,  the  names  of  the  shareholclers  of 
the  company  with  their  address,  the  stock  ledger  con- 
taining the  number  of  shares  held  by  each  shareholder 
and  the  amounts  paid  in  and  unpaid  thereon,  the  regis- 
ter of  transfers  containing  the  date  and  particulars  of 
all  transfers  of  stock,  and  the  book  containing  the 
nauK's  and  ad<lresses  of  past  and  present  directors  of 
tile  company.  These  books  are  also  open  to  the  in- 
8iMK;tion  of  creditors  and  shareholders  of  the  company. 
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Application 
of  section. 


Sect.  107.   The  books  of  account  of  the  company,  and  the  minute 

B^iTs  prima  l>ook  of  the  board  of  directors  and  the  company,  are 

facie  evi-       not  required  to  be  kept  open  for  inspection,  nor  are 

^°^'  they  made  prima  facie  evidence  as  in  the  former  case. 

See  ss.  89-91. 

It  should  be  observed  that  the  section  applies  only 
in  actions,  suits,  or  proceedings  against  the  company 
or  a  shareholder.  Thus,  though  such  books  will  be 
evidence  against  the  company,  they  can  not  be  used 
against  any  one  sought  to  be  made  liable  as  a  share- 
holder until  he  has  been  otherwise  proved  to  be  such. 
Nor  if  a  proceeding  of  this  nature  is  instituted  by  a 
liquidator  is  it  to  be  deemed  to  be  one  *'  between 
contributories  of  the  company"'  so  as  to  make  the 
books  evidence  against  the  alleged  shareholder  by 
virtue  of  s.  144  of  the  Winding-up  Act:  Re  Interna- 
tional Electric  Co.,  Ltd.,  McMahan's  Case  (1914)  31 
0.  L.  R.  348. 

Where  books  are  declared  to  be  prima  facie  evi- 
dence the  case  thereby  made  out  may  be  rebutted  by 
other  evidence:  Arnot's  Case  (1887)'  36  Ch.  D.  702; 
Re  International  Electric  Co.  Ltd.,  McMahan's  Case, 
supra,  at  p.  358. 

The  following  American  cases  may  also  be  referred 
to:— 

The  company's  books  cannot  be  used  as  evidence 
against  a  stranger  to  connect  him  mth  the  corpor- 
ation, and  where  a  person  had  subscribed  for  stock 
under  the  condition  expressed  in  the  contract  that  he 
was  not  to  be  liable  until  $5,000  should  be  first  raised, 
he  was  held  not  to  be  a  member  of  the  corporation  so 
as  to  make  the  books  evidence  against  him  in  a  suit 
for  calls:  Chase  v.  Sycamore,  etc.,  R.  Co.  38  Illinois 
215. 

It  has  been  held,  however,  by  the  Supreme  Court  of 
the  United  States  that  when  the  name  of  an  individual 
appears  on  the  books  of  a  corporation  as  a  stockholder 
he  is  presumed  to  be  the  owner  of  the  stock  and  the 
onus  is  cast  on  him  of  showing  that  such  is  not  the 
case :  Turnhull  v.  Pay  son,  95  U.  S.  418. 


Decisions. 
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At  oommoii  law  fntries  in  cor^M) ration  book8,  whieli  Beet.  107. 
are  of  a  public  nature  are  provable  either  by  the  pro-  EniriM  in 
duotion  of  the  original  books  or  by  examined  copies :  '^'^ 
Brocca  v.  Lord  Mayor  of  London  (1766)  1  Stra.  307. 

Entries  of  a  private  nature  must  be  proved  by  the 
production  of  the  original,  and  copies,  though  long 
pre8er\'ed  among  the  corporate  papers,  are  not  admis- 
sible: R  V.  Gwyn  (1767)  1  Stra.  401. 

Entries  in  the  public  books  of  a  corporation,  made 
by  the  proper  officer,  are  at  conunon  law  evidence,  even 
against  strangers,  of  the  public  acts  of  the  corporation ; 
but  the  books  must  have  been  publicly  kept  as  the 
corporation  bi)<)ks:  Shrewsbury  v.  Jlart,  1  0.  &  I*.  114; 
and  the  entries  made  bv  the  usual  officer  or  his  substi- 
tute: R.  V.  MotherseU  (\1^A)  1  Stra.  93. 

Entries  in  the  public  books  of  a  corporation  as  to 
private  matters,  and  entries  in  private  books,  are  only 
receivable  as  admissions  against  a  corporation  in 
the  absence  of  express  provision :  Hill  v.  Manchester 
Waterworks  (1833)  5  B.  &  Ad.  866.  But  see  Corpor- 
ation of  Waterford  v.  Price  (1847)  9  Irish  L.  B.  310; 
Ballmark's  Case  (1878)  9  Ch.  D.  329,  where  members 
had  acquiesced  in  them. 

A  company's  books  have  been  received  in  evidence 
notwithstanding  the  omission  of  a  shareholder's 
address  or  the  amount  paid  up.  See  Wolverhampton, 
etc.,  Co.  v.  Hawksford  (1861)  11  C.  B.  N.  S.  456.  A 
paper  containing  the  names  of  the  shareholders  was 
rejected  in  this  case  as  not  being  a  ** register,"  and  in 
Re  Printiny,  etc.,  Co.  (1894)  2  Ch.  392,  similarly,  a 
series  of  allotment  sheets  not  intended  as  a  register 
under  the  Imi)erial  Act. 

The  court  will,  however,  where  the  case  demands 
it,  take  cognizance  of  entries  in  books  irregularly  or 
improperly  kept:  Re  Sprouted  Food  Co.,  Uudsou's 
Case  (1905)  6  O.  W.  B.  514;  and  see  Union  Bank  v. 
Morris  (1900)  27  A.  B.  396;  Central  Bank,  Bainr.s' 
Case  (1889)  16  A.  B.  237;  Botdtbee  v.  Gzowski  (1898- 
99)  29  S.  C  .B.  54. 
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Sect.  107. 


Proof  of 
service  by 
registering 
letter. 


Evidence  of 
by-laws. 


Proof  of 
incorpora- 
tion. 


Proof  of 
matters  set 
forth  in 
letters 
patent. 


Proof  by 
declaration 
or  affidavit. 
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The  making  of  false  entries  in  the  books  required 
to  be  kept,  or  refusal  or  wilful  neglect  to  make  any- 
proper  entry  therein  or  permit  inspection  and  the 
taking  of  extracts,  is  an  indictable  offence,  s.  117.  For 
the  penalty  imposed  on  refusal  to  produce  books  to  an 
inspector  appointed  under  s.  92  or  93,  see  s.  92  (5). 

108.  Proof  that  any  letter  properly  addressed  and  registered 
containing  any  notice  or  other  document  permitted  by  this  Part 
to  be.  served  by  post  was  properly  addressed  and  registered  and 
was  put  into  the  post  office,  and  of  the  time  when  it  was  so  put 
in,  and  of  the  time  requisite  for  its  delivery  in  the  ordinary 
course  of  post,  shall  be  sufficient  evidence  of  the  fact  and  time  of 
service.    2  E.  VII.,  c.  15,  s.  83. 

109.  A  copy  of  any  by-law  of  the  company  under  its  seal 
and  purporting  to  be  signed  by  any  officer  of  the  company  shall 
be  received  as  against  any  shareholder  of  the  company  as  prima 
facie  evidence  of  such  by-law  in  all  courts  in  Canada.  2  E. 
VII.,  c.  15,  s.  84. 

110.  In  an  action  or  other  legal  proceeding,  the  notice  in 
the  Canada  Gazette  of  the  issue  of  letters  patent  or  supplement- 
ary letters  patent  under  this  Part  shall  be  prima  facie  proof  of 
all  things  therein  contained,  and  on  production  of  such  letters 
patent  or  supplementary  letters  patent  or  of  any  exemplification 
or  copy  thereof,  the  fact  of  such  notice  and  publication  shall  be 
presumed.    2  E.  VII.,  c.  15,  s.  86. 

111.  Except  in  any  proceeding  by  scire  facias  or  otherwise 
for  the  purpose  of  rescinding  or  annulling  letters  patent  or  sup- 
plementary letters  patent  issued  under  this  Part,  such  letters 
patent  or  supplementary  letters  patent,  or  any  exemplification 
or  copy  thereof,  shall  be  conclusive  proof  of  every  matter  and 
thing  therein  set  forth.    2  E.  VII.,  c.  15,  s.  86. 

See  the  notes  on  ss.  110  and  111  under  ss.  97-100, 
supra. 

Secondary  evidence  of  the  charter  has  been  lield 
inadmissible:  Carrich  v.  Canada  Pipe  <&c.,  Co.  (1893): 
Q.  R.  3  S.  C.  383 ;  and  see  Ex  p.  Ault  <&  Wibourg  (1914) 
42  N.  B.  R.  548. 

112.  Proof  of  any  matter  which  is  necessary  to  be  made 
under  this  Part  may  be  made  by  oath  or  affirmation,  or  by 
solemn  declaration  before  any  justice  of  the  peace,  or  any  com- 
missioner for  taking  affidavits,  to  be  used  in  any  of  the  courts 
in  any  of  the  provinces  of  Canada,  or  any  notary  public,  each 


orriNOBS  AND  PBNALTIK8.  561 


of  whom  U  hereby  authoriauHl  aixi  empowered  to  adminiiirr 

oathii  aud  receive  afRdaviU  and  declarations  for  that  purpote.    llS-116. 

•'  V    VTT     -.    16,  «.  87.  


Offences  and  Penalties. 

lis.  Eveijr  one  who,  bein^r  a  director,  manager  or  officer  PenaltiM. 
of  a  company,  or  acting  on  it«  behalf,  commits  any  act  contrarT 
to  the  provisions  of  this  Act,  or  fails  or  neglects  to  comply  with 
any  such  provision,  shall,  if  no  penalty  for  such  act,  failure  or 
negh'it  is  pxpresiily  provided  by  this  Act,  be  liable,  on  i^uminary 
conviction,  to  a  penalty  of  not  more  than  one  thousand  dollars, 
or  to  JHiprisonment  for  not  more  than  one  year,  or  to  l>oth  such 
I)enalty  and  imprisonment:  Provided  no  proceeding'  shall  lie 
taken  under  this  section  without  the  consent  in  writing  of  the 
Secretary  of  SUte  of  Canada.    7  &  8  Geo.  V.  ( 1917),  c.  25,  s.  14. 

114.  Every  company  which  does  not  keep  painted  or  affixed  N«Klect  to 
its  name,  with  tlie  word  limited  after  it,  in  manner  directed  !!t*im^"'*** 

'  ,  ,  -         '  or  amxed 

by  this  Part  shall  incur  a  penalty  of  twenty  dollars  for  every  name  of  corn- 
day  during  which  such  name  is  not  so  kept  painted  or  affixed,  P*°y  ■»<* 
and  every  director  and  manager  of  the  company,  who  knowingly  '^nmited,' 
and  wilfully  authorizes  or  permits  such  default,  shall  h<>  liable  i.^n„it.. 
to  the  like  f)enalty.     '.»  K.  VTI..  c.  15,  s.  25. 

115.  Every  director,  manager  or  officer  of  the  company,  and  .Votharinir 
every  periaon  on  its  behalf,  who  uses  or  authorizes  the  ut>e  of  any  ?J^l  ''"" 
seal  purporting  to  be  a  seal  of  the  company,  whereon  its  name  aeal. 
with  the  word  limUfil  ntior  it,  is  not  enfrravcii   in  Icrilile  <-1i;tr- 

acters ;  or, — 

(a)   issues,  or  auinoriz»s  \\\v  jssuc  ol  anv   iioinr,  a<ivertise- onnotiev. 

ment  or  other  official  publication  of  such  company;  or, 
(6)  signs  or  authorizes  to  be  signed  on  behalf  of  such  com- 
pany,  any  bill  of  exchange,  promissory  note,  endorsement, 
cheque,  order  for  money  or  goods ;  or, 
(c)  issues  or  authorizes  to  be  issued  any  bill  of  parcels,  in-  myof 
voice  or  reifipt  of  the  company ;  (»arc«la. 

wherein  its  name,  with  the  said  word  after  it,  is  not  mentioned  p^„,jj_ 
in  legible  characters,  shall  incur  a  j)enalty  of  two  hundred  dol 
lars,  and  shall  also  be  personally  liable  to  the  holder  of  any  such 
bill  of  exchange,  promissory  note,  cheque,  or  order  for  money 
or  goods,  for  the  amount  thereof,  unlesn  the  same  is  duly  paid  by 
the  coropttny.    2  £.  VII.,  e.  15,  a.  25. 

116.  Every  coropftny  who  n^lects  to  keep  any  book  or  books  Xvci«ct  to 
ret]uired  by  this  Part  to  be  kept  by  the  company,  shall  be  guilty  k«Hrphooi». 
of  an  offence  and  liable,  on  summary  conviction  U>fore  two 
justices  of  the  peace,  to  a  penalty  not  exceeding  twenty  dollars  ptoaity. 
for  each  day  that  such  neglect  continues.    2  E.  VII.,  c.  15,  s.  77. 

p.o.a.— W 
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Sect.  117.  117.  Every  director,  officer  or  servant  of  the  company,  who 

— — -  knowingly  makes  or  assists  in  making  any  untrue  entry  in  any 

in  and  refus-  '^^^^  required  by  this  Part  to  be  kept  by  the  company,  or  who 
inginspec-  refuses  or  wilfully  neglects  to  make  any  proper  entry  therein, 
booifs^  or  to  exhibit  as  required  by  this  Part  any  entry  made  therein, 

or  to  allow  the  same,  as  required  by  this  Part,  to  be  inspected 
Penalty.        and  extracts  to  be  taken  therefrom,  is  guilty  of  an  indictable 

offence.    2  E.  VII.,  c.  15,  s.  76. 

Compare  the  Criminal  Code,  s.  414,  which  reads 
as  follows: — 
Criminal  ''  Every  one  is  guilty  of  an  indictable  offence  and 

liable  to  five  years  imprisonment  who,  being  a  pro- 
moter, director,  public  officer  or  manager  of  any  body 
corporate  or  public  company,  either  existing  or  intend- 
ed to  be  formed,  makes,  circulates  or  publishes,  or 
concurs  in  making,  circulating  or  publishing,  any  pros 
pectus,  statement  or  account  which  he  knows  to  be 
false  in  any  material  particular,  with  intent  to  induce 
persons  whether  ascertained  or  not  to  become  share- 
holders or  partners,  or  with  intent  to  deceive  or  de- 
fraud the  members,  shareholders,  or  creditors,  or  any 
of  therii  whether  ascertained  or  not,  of  such  body 
corporate  or  public  company  or  with  intent  to  induce 
any  person  to  entrust  or  advance  any  property  to 
such  body  corporate  or  public  company,  or  to  enter 
into  any  security  for  the  benefit  thereof. ' ' 

The  effect  of  the  provisions  of  the  Criminal  Code 
was  discussed  in  the  case  of  the  Queen  v.  Gillespie 
(1898)  1  Can.  Cr.  Cas.  551.  There  the  defendant  was 
a  director  of  a  company  carrying  on  business  at  Pene- 
tanguishene,  and  was  charged  with  circulating  an 
account  of  the  financial  position  of  the  company,  of 
which  he  was  a  director,  knowing  it  to  be  false  in  every 
material  particular,  with  intent  to  defraud  and  deceive 
certain  of  its  creditors.  The  statements  complained 
of  were  mailed  to  Montreal  creditors.  The  defendant 
had  assigned  certain  of  the  assets  which  appeared 
in  his  statement  to  other  creditors  previous  to  making 
the  statement  and  the  amount  of  the  stock  at  the  last 
stocktaking  was  grossly  exaggerated.  It  was  held  by 
the  Court  of  the  Queen's  Bench  of  Quebec — 
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(1)  That  the  uffcncc  might  be  tried  in  the  Province  Beet.  117. 
in  which  tlie  Htatement  was  despatched  by  mail  to 

the  party  defrauded,  or  in  the  Province  in  which  it 
was  reci'ived  by  mail  at  the  address  to  uliifli  the 
defendant  directed  it. 

(2)  The  offence  is,  in  such  a  case,  commenced  in 
the  Province  where  the  letter  containing:  the  statement 
was  mailed,  and  is  continued  and  completed  in  the 
Province  to  which  it  was  sent,  and  under  s.  553  (now 
s.  584)  of  the  Code  will  be  considered  as  committed  in 
t'itlitT  jurisdiction. 

(3)  A  magfistrate  of  the  jurisdiction  to  which  the 
letter  is  addressed,  and  in  which  it  is  received  by  the 
defrauded  party,  may  take  the  complaint  in  such  a 
case  and  compel  the  arrest  of  the  defendant  by  a  war- 
rant executed  in  the  Province  from  which  the  letter 
was  despatched. 

See  also  Reg.  v.  Rirt  (1894)  63  J.  P.  328. 

118.  This  awtion  was  repealed  hv  7  &  8  Geo.  V.  HHir), 
c.  25,  t..  16. 

119.  Any  officer  or  of^ent  who  on  any  examination  by  any  ^^y^     ^ 
inspe(>tor  appointe<l  by  a  judge  or  by  the  company  under  this  produce' 
Part,  refuses  to  produce  any  book  or  document  relating  to  the  t»ook««n<l 
affairs  of  the  company  or  to  answer  any  question  relatinp  to  the  "^*oiu. 
affairs  of  .the  company,  shall  incur  a  penalty  not  exceeding  twenty 

dollars  in  respect  of  each  ofTence.    2  E.  VTT.,  c.  Ifi,  s.  79.  Pen«lty. 


PAHT  II. 


Companies  Clauses. 

This  part  of  the  Act  applies  to  companies  incorpor- 
ated by  Special  Act  of  the  Dominion  Parliament  after 
June  22nd,  1869,  with  the  following  exceptions:-^ 

1.  Railways,   banks   and   insurance  companies    {9, 

121). 

2.  No  portion  of  Part  II  inconsistent  with  Part  III 
applies  to  any  company  subject  to  Part  HI ;  and 
no  portion  of  Part  II  declared  by  letters  patent 
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Part  II.  incorporating  any  company  under  Part  III  not 

to  apply  to  such  company,  shall  apply  thereto 
(s.  122). 

3.  The  Loan  Companies  Act,  1914,  applies  and  Part 
II  of  the  Companies  Act  does  not  apply  to  any 
loan  company  incorporated  by  Dominion  Act 
after  June  12th,  1914  (4-5  Geo.  V.  c.  40,  s.  3). 

4.  Similar  provisions  as  regards  trust  companies 
are  enacted  by  the  Trust  Companies  Act,  1914 
(4-5Geo..V.  c.  55). 

5.  The  Companies  Act  Amendment  Act,  1917  (7-8 
Geo.  V.  c.  25,  s.  17),  provides  that  the  following 
sections  of  the  principal  Act  shall  apply  to  com- 

•  panics  to  which  Part  'II  applies,  except  those 

loan  companies  and  trust  companies  to  which 

that  part  continues   to   apply.    These    sections 

are : — 

Sections  43,  43A-43D;  sections  69A-69L;   [section 

69M  (added  by  8-9  Geo.  V.  c.  14,  s.  1)  does  not  apply] ; 

section  75  (2);  sections  92-94;  94A-94C;  sections  105 

and  106. 

Since  the  Loan  Companies  Act,  1914,  and  the  Trust 
Companies  Act,  1914,  and  the  enactment  of  section  7A 
by  the  Companies  Act  Amendment  Act,  1917,  provid- 
ing for  the  incorporation  of  corporations  without 
pecuniary  gain.  Part  II  has  lost  much  of  its  importance 
and  in  ordinary  practice  the  provisions  have  to  be 
dealt  with  so  infrequently  that  it  is  considered  un- 
necessary to  set  out  and  annotate  this  part. 


PART  III. 

Loan  Companies. 

This  part  applies  to  loan  companies ;  but  the  Loan 
Companies  Act,  1914,  provides  that  no  letters  patent 
incorporating  a  loan  company  shall,  since  June  12th, 
1914,  be  issued  under  this  part  (s.  4).  Certain  sections 
of  the  same  Act  are  also  made  applicable  to  loan  com- 
panies previously  incorporated  under  Part  III.     The 


jt 
'I 


I 
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.ire  not  set  out  or  annotated  as  they  rarely  fall      p^rtt 
sidered  in  ordinary  practice.  IV.«7I. 


PARTS  IV  TO  VI. 

These  parts  respectively  contain  provisions  applic- 
able to  British  Loan  Companies,  British  and  Foreip^i 
Mining  Companies,  and  loan  companies,  and  as  they 
relate  to  special  classes  of  companies  they  are  not  set 
out  or  annotated. 

SCHEDULE. 

Form  A. 

Application  for  Incorporation  under  the  Companies  Act. 

To  the  Honourable  the  Secretary  of  State  of  Canada : 

The  application  of 
rP8i)ectfuIly  showeth  a«  follows : — 

The  undersigned  applicants  are  desirous  of  obtaining  letters 
patent  under  the  provisions  of  the  first  Part  of  the  Companies 
Act,  constituting  your  applicants  and  such  others  as  may  be- 
come shareholders  in  the  company  thereby  created  a  body  cor- 
porate and  politic  under  the  name  of 

limited,  or  such  other  name  as  shall  appear  to  you  to  be  proper 
in  the  premices. 

The  undersigned  have  satisfied  themselves  and  are  assured 
that  the  proposed  corporate  name  of  the  company  un<ler  which 
incorporation  is  sought  is  not  th^  corporate  name  of  any  other 
known  company  imx)rj)oratod  or  unincorpf>rated  or  any  name 
liable  to  be  confounded  therewith  or  otherwise  on  public  grounds 
objectionable. 

Your  applicants  are  of  the  full  age  of  t^'enty-one  years. 

The  purpoises  for  which  incorporation  is  sought  by  the  appli- 
cants arc: 

The  chi^f  place  of  business  of  the  proposed  company  within 
Canada  will  be  at  in  the  county  of 

in  the  province  of 

The  amount  of  the  capital  stock  of  the  company  is  to  be 

The  said  stock  is  to  be  divided  into 
•hares  of  $  each. 
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Application  The  following  are  the  names  in  full  and  the  address  and  call- 

poratfon"       ^^S  of  each  of  the  applicants  with  the  amount  of  stock  taken  by 
each  applicant  respectively: 


Applicant. 

. .    Amount  of  Stock 
-li.  ::         Subscribed. 

- 

The  said 
will  be  the  first  or  provisional  directors  of  the  company. 

A  stock  book  has  been  opened  and  a  memorandum  of  agree- 
ment by  the  applicants  under  seal  in  accordance  with  the  statute 
has  been  executed  in  duplicate,  one  of  the  duplicates  being  trans- 
mitted herewith. 

The  undersigned  therefore  request  that  a  charter  may  be 
granted  constituting  them  and  such  other  persons  as  hereafter 
become  shareholders  in  the  company,  a  body  corporate  and 
politic  for  the  purposes  above  set  forth. 


Signatures  of  Witnesses. 


Signatures  of  Applicants. 


Dated  at 


this 


19 


day  of 


Note. — If  any  cash  has  been  paid  in  on  stock  or  if  any  pro- 
perty is  intended  to  be  accepted  on  account  of  stock  it  should  be 
here  stated. 
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Form  B. 
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FormB. 


(To  l»e  executed  in  duplicate;  one  duplicate  to  be  ^'■•"•' j^.^^^ 
mitted  with  the  application.)  doaiof 


The  Oompany  of 

MEMOKANtM  Jl  UK  AORRKMBNT  AND  8T00K  BOOK 


(Limited),  and rtocfc 
^  book. 


We  the  undersigned  do  hereby  severally  covenant  and  agree 
each  with  the  other  to  become  incorporated  as  a  company  under 
the  provisions  of  the  first  Part  of  the  Companies  Act,  under 
the  name  of  the  Company  of 

(Limited),  or  such  other  name  as  the  Secretary  of  State  may 
give  to  the  company,  with  a  capital  of  doUjuv, 

divided  into  shares  of  dollars 

each. 

And  we  do  hereby  severally,  and  not  one  for  the  other,  sub- 
scribe for  and  agree  to  take  the  respective  amounts  of  the  capital 
stock  of  the  said  company  set  opposite  our  respective  names  as 
hereunder  and  hereafter  written,  and  to  become  shareholders 
in  such  company  to  the  said  amounts. 

In  witness  whereof  we  have  signed. 


DktoandPlMe 

Nam* 

Sml. 

Amoank 
of 

of 
Kubcoriplinn. 

R««id««ce 
of 

Name 
of 

Suhsoriptioo 

SuUeribar. 

WitiMw. 

D»t4k 

PUmm. 

Form  C. 

Public  notice  is  hereby  given  that  under  the  first  Part  of 
the  Companies  Act,  letters  patent  have  been  issued  under  the 
seal  of  the  Secretary  of  State,  bearing  date  the 
day  of  incorporating  (here  atat«  names,  addren, 

and  calling  of  each  corporator  named  in  tht  letters  patent)  for 
the  purpose  of  {here  state  the  undertaking  of  the  companf,  as 
9tt  forth  in  the  Utters  patent) ^  by  the  name  of  (here  state  the 
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Form  C,    name  of  the  company  as  in  the  letters  patent)  with  a  total  capi- 

tal  stock  of  dollars  divided  into 

shares  of  dollars. 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  19 


A.  B., 

Secretary. 


Form  D. 


Public  notice  is  hereby  given  that  under  the  first  Part  of  the 
Companies  Act,  supplementary  letters  patent  have  been  issued 
under  the  seal  of  the  Secretary  of  State,  bearing  date  the 

day  of  ,  whereby  the  undertaking' 

of  the  company  has  been  extended  to  include  (here  set  out  the 
vther  purposes  or  objects  mentioned  in  the  supplementary  letters 
patent). 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  19 

A.  B., 

Secretary. 

Form  E. 

Public  notice  is  hereby  given  that  under  the  first  Part  of  the 
Companies  Act,  supplementary  letters  patent  have  been  issued 
under  the  seal  of  the  Secretary  of  State,  bearing  date  the 

day  of  ,  whereby  the  total  capital 

stock  of  (here  state  the  name  of  the  company)  is  increased  {or 
reduced,  as  the  case  may  he)  from  dollars 

to  dollars. 

Dated  at  the  office  of  the  Secretary  of  State  of  Canada,  this 
day  of  19 

A.  B., 

Secretary. 
2  E.  VII.,  c.  15,  sch.  1. 


SCHEDULE. 

FORM  F. 

The  Comtaniej*  Amrndmkn't  Act,  1917. 

8tatxmbnt  in  lieu  of  pb0sps0tc8. 

Fyled  by  Limited. 

Pursuant  to  iectiou  43c  of  The  Companies  Amendment  Act, 

1917. 

Preaented  for  fyling  by 
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BUtefliMit 
pfoapcctns. 


Th«  nominal  ahar*  capiul  of  tha  ooapaaj. 

1 

DlTidfd  into 

Sharevof  t          Each 

**                     j  t                           ** 

{Uer9  thote  tkt  tevtral  cla*ta  of  tkaret 
amd  tk«  amoitni  ol  90ch  ekut.) 

NanMB.  de«!ription.  and  addr««8ea  of  direc- 
tors or  propoaed  director*. 

Minimum  aulMoription   (if  any)  fix<>d  by  tb« 
lett«ni   patent,   supplementar)-   letters  pa- 
tant  or  by-laws  on-whicb  the  compnny  may 
proceed  to  allotment 

Numb<>r  and  amount  of  sharea  and  deben- 
tures af  ceed  to  be  issued  as  fully  or  partly 
paid-up  otherwiae  than  in  cash. 

The  consideration  for  the  intended  issue  of 
tlioac  shares  and  debentures. 

1.  aharea  of  f          fully 
paid. 

2.  ahares     upon     which 
1         per  share  credited  aa 
paid. 

8.          debenture          9 
4.  Consideration. 

Kamea  and  addrcasaa  of  (a)  vendors  of  pro- 
perty purchaaed  or  acquired,  or  propoaed  to 
be  (6)  purchased  or  acquired  by  tne  com- 
pany. 

Amount    (in   caah.   riiares   and  debenturea) 
payable  to  each  separate  vendor. 

Total  pardiaaa  priee  S 

Amooat  (If  any)  paid  or  payable  (in  cash  or  Cash    f 

aharea  or  debentures)    for  any  such  pro-'sbarea f 

party,  specifyinc  amount  (if  any)  paid  orDebenturvs $ 

payable  for  coodwIU. 

Goodwill 9 


Amount   (If  any)   paid  or  payable  as  com-  Amount  paid 
miaaton  for  suhacrlblng  or  arreeinr  to  aub*.        "       payable, 
acribe  or  procarinc  or  asreeinx  to  procure 
aabacriptioo  for  any  shares  or  iletM>ntnrea 
in  the  company,  or  >Rate  of  the  commis- 
■1«>D-  Rate  per  cent. 


(a)   For  definition  of  vendor,  tre  Section  431a.  sub*.  (2)  of  The  Com- 
^aniea  Amendment  Act.  1017. 

(ft)  See  SactioB  48a.  aube.  (3)  of  The  Companies  Amendment  Act. 
1917. 
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in  lieu  of 
prospectus. 
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FOKM  ¥—Corhtmued. 


Estimated  amount  of  preliminary  expenses. 

$ 

Amount  paid  or  intended  to  be  paid  to  any 

promoter. 
Consideration  for  the  payment. 

Name  of  promoter. 
Amount  $ 
Consideration : — 

Dates  of,  and  parties  to,  every  material  con- 
tract (otlier  than  contracts  entered  into  in 
tlie    ordinary    course   of   the    business   in- 
tended to  be  carried  on  by  the  company  or 
entered  into  more  than  two  years  before 
the  fyling  of  this  statement). 

Time  and  place  at  which  the  contracts'  or 
copies  thereof  may  be  inspected. 

•  -     ^  -  .  ' ■  .      .  .rrrf 

Names  and  addresses  of  the  auditors  of  the 
company   (if  any). 

Full  particulars  of  the  nature  and  extent  of 
the  interest  of  every  director  in  the  promo- 
tion of  or  in  the  property  proposed  to  be 
acquired   by   the  company,   or,   where   the 
interest  of  sucb  a  director  consists  in  be- 
ing a  partner  in  a  firm,  the  nature  and  ex- 
tent of  the   interest  of  the  firm,  with   a 
statement  of  all  sums  paid  or  agreed  to  be 
paid  to  him  or  to  the  firm  in  cash  or  shares, 
or  otherwise,  by  any  person  either  to  in- 
duce him  to  become,  or  to  qualify  him  as, 
a   director,   or  otherwise  for  services  ren- 
dered by  him  or  by  the  firm  in  connection 
with  the  promotion   or   formation   of   the 
company. 

' 

Whether  the  by-laws  contain  any  provisions 
precluding  holders  of  shares  or  debentures 
receiving    and    inspecting    balance    sheets 
or  reports  of  the  auditors  or  other  reports. 

Nature  of  the  provisions. 

(Signatures  of  the  persons  above- 
named  as  directors  or  proposed 
directors,  or  of  their  agents 
authorized  in  writing.) A],  y.\ 

(As  amended  by  8  &  9  Geo.  V.,  1918,  c.  13,  s."  4.) 


i 


ONTABIO  C0MPANIB8  ACT.  571 

THE  ONTARIO  COMPANIES  ACT. 
Introductory  Note. 

The  Ontario  Companies  Act  closely  reaenibles  the 
Dominion  Act  in  most  of  its  provisions,  so  that  it  has 
not  seemed  to  be  advisable  to  set  ont  all  the  sections 
of  the  Act  verbatim.  The  course  has  been  adopted  of 
only  printing  such  sections  as  show  considerable  de- 
parture from  the  wording  of  the  corresponding  Domin- 
ion sections,  or  for  which  Uiere  are  no  corresponding 
sections  in  the  Dominion  Act  Where  the  section  is  not 
printed,  the  subject  matter  is  briefly  indicated  and  a 
reference  is  made  to  the  notes  on  the  Dominion  Act, 
where  a  discussion  of  the  subject  matter  of  the  section 
will  be  found. 


ONTARIO  COMPANIES  ACT, 
E.  S.  0.  (1914)  c.  178,  and  Amending  Acts. 


COMPANIES  AND  CORPORATIONS. 

An  Act  Beipecting^  Joint  Stock  and  Other  Companies. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lefi^islative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows: — 

1.  This  Act  may  be  cited  as  The  Ontario  Componits  Act.  Oiort  title 
2  Geo.  V.  c  31,  s.  1. 

2.  In  this  Act,  lDt«rpr«u- 

tioB. 

(a)  '*  Companv  "  shall  mean  a  company  havinj^  a  capital  company, 
divided  into  shares; 

(6)  "Corporation"  shall  include  a  company  wh<»ther  with  "Corpora- 
or  without  share  capital;  **<>«>•" 

(c)  **  Private    Company  *'   shall    mean    a    compnny    as    to « Private 
which  by  Special  Act,  Letters  Patent  or  Supplement- «>»P*njr.'* 
ary  Letters  Patent 

(i)  Tht  vi^hi  to  transfer  its  shares  is  restricted. 
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Sect.  2. 


"  Public 
company. 


Classes  of 
bodies  cor- 
porate. 
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(ii)  The  number  of  its  shareholders,  exclusive  of  per- 
sons who  are  in  the  employment  of  the  company, 
is  limited  to  fifty,  two  or  more  persons  holding  one 
or  more  shares  jointly  being  counted  as  a  single 
shareholder,  and 

(iii)  Any  invitation  to  the  public  to  subscribe  for  any 
shares,  debentures,  or  debenture  stock  of  the  com- 
pany is  prohibited; 

See  Dominion  Act,  s.  43C  (3). 

(d)  "  Public  Company  "  shall  mean  a  company  not  being 
a  Private  Company  within  the  meaning  of  clause 
(c).    2  Geo.  V.  c.  31,  s.  2. 

See  notes  to  section  3  of  the  Dominion  Act. 

The  bodies  corporate  contemplated  by  the  Ontario 
Companies  Act,  R.  S.  0.  1914,  are  as  in  the  following 
table : — 

Corporation,  s.  2  (6). 
1 


Company  with 
share  capital. 
I 


Company  without 
share  capital. 


Private  Company, 
s    2   (c). 


Public  Company,  s.  2  (d). 


I 


Not  offering  shares, 
debentures  or  deben- 
ture stock  to  the  pub- 
lic for  subscription, 
8.43  (1),'*  Quasi  pub- 
lic company. ' ' 


Offering  shares,  de- 
bentures or  debenture 
stock  to  the  public  for 
subscription,  s.  Ill, 
* '  Public  company ' '  in 
the  strict  sense. 
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After  Uw  coiiipiiiiy  is  orfcaiu%ed,  for  the  purpose    8»ct.g. 
of  subsequent  prtweediuKS,  e.g.,  the  first  or  statutory 
meeting,  the  Act  divides  companies  into  two  i-laKs«?8: 

(a)  Companies  which  do  not,  and 

(b)  Companies  which  do, 

offer  shares,  debentures  or  debenture  stock   lo   the 
public  for  subscription. 

(a)  In  this  class  fall, 

1.  Private  companies. 

2.  Quasi  public  companies. 

(6)  This  class  is  confiniMl  to  public  conipanies  in 
the  strict  sense. 

Companies  in  Class  (a). 

The  following  things  must  or  may  be  done  after  CompaniM 
incorporation  by  all  companies  in  class  (a) :  Jrer  iharMl' 

1.  The  directors  may  ap|K)int  and  fix  the  remunera-  p^utuJ!* 
ation  of  the  first  auditors  In'fore  tlie  first  meeting  of 
shareholders  or  members  to  hold  oflSce  till  the  first  gen- 
eral meeting:  ss.  128  and  133. 

2.  Except  in  the  case  of  a  private  company  (s.  102 
(2)),  a  statement  in  lieu  of  a  prospectus  must  be  filed 
before  the  first  allotment  of  shares  to  subscribers  other 
than  incorporators,  s.  102  (1).  The  statement  nmst  be 
in  form  provided  by  Form  5.  A  prospectus  may  be 
filed  if  the  company  prefers. 

3.  The  first  meeting  must  be  held  within  six  months 
from  the  date  of  the  letters  patent  (s.  43).  In  view  of 
the  provisions  of  s.  44,  tJie  by-laws  should  provide  for 
giving  notice  of  the  statutory  meeting. 

4.  A  report  must  be  presented  by  the  provisional 
directors  to  the  meeting,  s.  43  (2). 

5.  The  annual  meeting  must  be  held  in  each  year, 
8.  45,  and  s.  52  provides  where  me<>ting  must  be  held. 

6.  A  rejKjrt  must  be  sent  by  post  by  the  directors 
to  the  shareholders  at  least  7  days  before  the  annual 
meeting — s.  45  (2),  unless  the  bv-laws  otherwise  pro- 
vide (s.  (4)). 

7.  A  balance  sheet  nmst  be  presented  at  the  annual 
meeting  in  form  provided  by  s.  45  (3). 
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Sect.  2.  The  report  of  auditors  must  be  read  at  the  meeting, 
s.  134  (3). 

8.  The  company  must  xiause  the  proper  officer  to 
keep  the  books  provided  for  by  s.  118  and  by  s.  124. 

9.  The  accounts  must  be  audited  once  in  each  year, 
s.  127. 

10.  Auditors  must  be  appointed  by  resolution  at  a 
general  meeting  and  their  remuneration  fixed,  s.  129 
and  s.  133. 

11.  An  annual  summary  of  the  company's  affairs 
must  be  made  out  on  or  before  1st  February  in  each 
year  in  form  provided  by  s.  135. 

The  form  of  summary  now  supplied  by  the  Depart- 
ment provides  for  a  return  as- to  collection  of  transfer 
tax  on  all  shares  transferred.  The  summary  must  be 
verified,  and  transmitted  to  the  Provincial  Secretary 
on  or  before  the  8th  day  of  February  following.  A 
duplicate  with  affidavit  of  verification  must  be  posted 
up  in  a  conspicuous  place  in  the  company's  head  office 
on  or  before  the  2nd  day  of  February  in  each  year, 
and  kept  so  posted  until  another  summary  is  posted  up. 
The  company  need  not  comply  with  the  provisions 
of  the  section  dealing  with  the  annual  summary  in  the 
calendar  year  in  which  it  was  organized  or  went  into 
actual  operation,  whichever  first  happened. 

12.  A  return  of  all  changes  among  the  directors  of 
the  company  must  be  made  from  time  to  time,  s.  136. 

Companies  in  Class  (b). 

Public  The  following  things  must  or  may  be  done  by  pub- 

companies.     j-^  companies,  i.e.,  companies  falling  within  class  (b) 
above : — 

(1)  The  directors  may  appoint  and  fix  remunera- 
tion of  (s.  133)  the  first  auditors  before  the  first  meet- 
ing of  shareholders  to  hold  office  till  the  first  general 
meeting,  s.  128. 

(2)  A  prospectus  must  be  issued  before  shares, 
debentures,  debenture  stock  or  other  securities  are 
offered  to  the  public  for  subscription  (s.  101). 

Sections  103  and  following  contain  the  statutory 
provisions  governing  the  preparation,  contents,  issuing 
and  filing  of  the  prospectus. 
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(3)  Before  the  first  allotment  of  Hharcs  offered  to    Sect.  2. 
the  public  is  made,  the  following  conditions  must  have 
been  complied  with : — 

(a)  The  minimum  amount  named  in  the  prospectus, 
or  if  none  is  named,  the  whole  amount  of  the 
share  capital  offered  for  subscription  must  ha\'c 
been  subscribed  (s.  112) ;  and 

(b)  The  sum  payable  on  application  for  the  amount 
so  named,  or  for  the  whole  amount  offered  for 
subscription  must  have  been  paid  to  and  n*- 
ceived  by  the  company  (s.  112). 


Note  1st.  The  amount  is  reckoned  exclusively  of 
any  amount  payable  otherwise  than  in  cash  (s. 
112(2)). 

Note  2nd.  The  amount  payable  on  application  on 
each  share  shall  not  be  less  than  five  per  centum 
of  the  nominal  amount  of  the  share  (s.  112  (3) ). 

Note  3rd.  Section  112  only  refers  to  share  capital, 
not  bonds  or  debenture  stock. 

(4)  Then  before  the  company  may  commence  busi- 
ness or  exercise  any  borrowing  powers,  the  following 
provisions  of  s.  114  must  be  complied  with: — 

(a)  Shares  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash  must  have  been 
allotted  to  an  amount  not  loss  in  the  whole  than 
the  minimum  Kubscription;  and, 

(b)  Every  director  of  the  company  must  have  paid 
to  the  company  on  each  of  the  shares  taken  or 
contracted  to  be  taken  by  him,  and  for  which  he 
is  liable  to  pay  in  cash,  a  proportion  equal  to  the 
projiortion  payable  on  application  and  allotment 
on  the  shares  offered  by  a  public  company;  and 

(c)  There  must  have  been  filed  with  the  Provincial 
Secretary  a  statutory  declaration  by  the  .secre- 
tary or  one  of  the  directors  in  the  prescribed 
fonn  that  such  conditions  have  Ik^cmi  complie<l 
with,  and 

(d)  The  company  must  have  obtained  from  the 
Provincial  Secretary  a  certificate  showing  that 


/ 
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Sect.  2.  it  is  entitled  to  commence  business,  the  fee  for 
which  is  $25  (s.  114  (2)). 

rom^^anies.  ^^^  Within  two  months  of  the  allotment  of  any 

shares  a  return  must  be  filed  with  the  Provincial  Secre- 
tary, s.  116.  The  return  in  the  case  of  an  allotment  of 
shares  for  a  consideration  other  than  cash  must  con- 
tain the  information  called  for  by  the  section.  The 
contracts  required  to  be  filed  with  the  return  in  the 
case  of  shares  issued  for  a  consideration  other  than 
cash  must  be  the  originals.  Accordingly,  it  is  import- 
ant that  such  contracts  should  be  executed  in  triplicate. 

(6)  The  statutory  meeting  must  be  held  within  a 
period  of  not  less  than  one  month  nor  more  than  three 
months  from  the  date  at  which  the  company  is  entitled 
to  commence  business  (s.  117),  i.e.,  the  date  of  the  cer- 
tificate mentioned  in  s.  114  (2). 

In  view  of  the  provisions  of  s.  44,  it  is  important 
that  the  by-laws  relating  to  notice  of  meeting  should 
refer  to  the  statutory  meeting  also. 

The  directors  must  produce  a  list  of  shareholders 
(names,  descriptions,  addresses  and  number  of  shares) 
at  the  meeting,  which  must  remain  open  and  accessible 
to  any  shareholder  during  the  continuance  of  the 
meeting  (s.  117  (5)). 

The  business  to  be  transacted  at  the  meeting  is  pro- 
vided for  by  s.  117  (6). 

(7)  (a)  At  least  10  days  before  the  meeting,  the 
directors  must  send  every  shareholder  a  report  con- 
taining the  information  provided  for  by  s.  117  (2). 

(b)  The  report  must  be  certified  by  not  less  than 
two  directors  (s.  117  (2)). 

(c)  Certain  portions  of  the  report  must  be  certi- 
fied as  correct  by  the  auditors,  if  any,  i.e.,  if  they 
have  been  appointed  by  the  directors  before  the 
statutorv  meeting  (as  they  may,  s.  128)  (s.  117 

(3)). 
{d)  Forthwith  after  the  report  has  been  sent  to  the 
shareholders,  a  copy  certified  by  not  less  than 
two  directors  must  be  filed  with  the  Provincial 
Secretary  forthwith  (s.  117  (4)). 
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(8)  The  annual  meeting  must  bo  held  in  each  year,    86et.2. 
8.  45,  and  8.  52  provides  where  tlio  meeting  must  be 

held. 

(9)  The  prescribed  report  must  be  sent  by  post  by 
the  directors  to  the  sharehoUliTs  at  least  7  days  before 
the  meeting,  s.  45  (2),  unless  the  by-laws  otherwise  pro- 
vide (8.45  (4)). 

(10)  A  balance  sheet  must  be  presented  at  the 
annual  meeting  in  form  provided  by  s.  45  (3). 

The  report  of  auditors  must  1r*  read  at  the  meeting, 
8.  134  (3). 

(11)  The  company  must  cause  the  proper  officer  to 
keep  the  books  provided  for  by  s.  118  and  by  s.  124. 

(12)  The  accounts  must  be  audited  once  in  each 
year  (s.  127). 

(13)  Auditors  must  be  appointed  by  shareholders 
at  the  annual  meeting  and  their  remuneration  fixed,  8. 
129  and  a.  133. 

(14)  An  annual  summary  of  the  company's  affairs 
must  be  made  out  on  or  before  1st  February  in  form 
provided  by  s.  135. 

The  form  of  sunnnary  now  supplied  by  the  Depart- 
ment provides  for  a  return  as  to  collection  of  transfer 
tax  on  all  shares  transferred.  The  summary  must  be 
verified,  and  transmitted  to  tlie  Provincial  Secretary 
on  or  l)efore  the  8th  day  of  February  following.  A 
duplicate  with  affidavit  of  verification  nmst  be  posted 
np  in  a  conspicuous  place  in  the  company's  head  office 
on  or  iH'fore  the  2nd  day  of  February  in  each  year  and 
kept  so  posted  until  another  summary  is  posted  up. 
The  company  need  not  comply  witii  the  provisions  of 
the  section  dealing  with  the  annual  sunnnary  in  the 
calendar  year  in  which  it  was  organized  or  went  into 
actual  operation,  whichever  first  happened. 

(15)  A  return  of  all  changes  among  the  directors 
nmst  be  made  from  time  to  time  (s.  13G). 

Special  provisions  apply  to  mining  companies 
(Part  XI)  and  to  companies  operating  public  utilities 
(Part  XII). 

O.C.A. — 37 
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Sect.  3. 


PART  I. 


What  cor- 
porations 
•nay  be  in- 
corporated 
by  letters 
patent. 

Exceptions. 


Rev.  Stat, 
cc.  183,  184. 


Powers  of 
Provincial 
Secretary. 


INCORPORATION,  RE-INCORPORATION,  AMALGAMATION. 

3.  The  Lieutenant-Governor  may,  by  Letters  Patent,  grant 
a  charter  to  any  number  of  persons,  not  less  than  five,  of  the 
age  of  twenty-one  years,  who  petition  therefor,  constituting  such 
persons  and  any  others  who  have  become  subscribers  to  the 
memorandum  of  agreement  hereinafter  mentioned  and  persons 
who  thereafter  become  shareholders  or  members  in  the  cor- 
poration thereby  created  a  corporation  for  any  of  the  pur- 
poses to  which  the  authority  of  this  legislature  extends,  except 
those  of  railway  and  incline  railway  and  street  railway  com- 
panies, insurance  corporations  within  the  meaning  of  The 
Ontario  Insurance  Act,  and  corporations  within  the  meaning  of 
The  Loan  and  Trust  Corporations  Act.    2  Geo.  V.  c.  31,  s.  3. 

See  Dominion  Act,  s.  5. 

4.  The  Provincial  Secretary  may,  under  the  seal  of  his  oflBce, 
have,  use,  exercise  and  enjoy  any  power,  right  or  authority  con- 
ferred by  this  Act  on  the  Lieutenant-Governor  but  not  those 
conferred  oh  the  Lieutenant-Governor  in  Council.  2  Geo.  V. 
c   31,  s.  4. 

5.  Subject  matter: — 

(1)  Incorporation  with  share  capital. 

(2)  Contents  of  petition. 

(3)  Memorandum  of  Agreement. 

(4)  Petitioners  to  be  bona  fide  holders  of  shares. 
(6)  Prayer  for  insertion  of  special  clauses. 

See  Dominion  Act,  ss.  7,  8  and  9. 

The  following  are  the  Departmental  instructions : — 


Depart- 
mental in- 
structions. 


Incorporation  of  Companies  with  Share  Capital. 

1.  The  application  for  Letters  Patent  must  be  by  a 
formal  petition,  duly  executed,  with  at  least  two  signa- 
tures on  the  page  containing  the  prayer. 

2.  There  must  be  at  least  five  petitioners. 

3.  There  must  be  a  memorandum  of  agreement,  in 
duplicate,  duly  executed  under  seal  by  at  least  the  five 
petitioners  with,  at  least,  two  signatures  on  the  page 
or  sheet  containing  the  undertaking. 
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An  agreement  made  up  of  two  sheeta  of  paper,  the    ttet  9. 

one  8<»ttinff  forth  the  uiulertakiiiK  itself,  and  the  other  ^^j.^^. 
earryiug  all  the  signatures  by  themsolves,  will  not  beaMotaiin- 
aooepted. 

Such  ag^reement  should  conform,  in  its  essential 
features,  to  the  form  contained  in  the  schedule  to  The 
Ontario  Companies  Act. 

\.  The  petition,  which  may  be  submitted  at  any 
time  without  Gazette  notice,  must  state : 

(a)  Thf  proposed  name  of  the  comphiiy. 

buch  proposed  name  must  not  contain  the 
words  "Loan,''  ^'Mortgage,"  "Trust"  "Invest- 
ment" or  "Guarantee"  in  combinntioii  or  con- 
nection with  any  of  the  words  "Corporation," 
"Company,"  "Association"  or  "Society"  or 
in  combination  or  connection  with  any  similar 
collective  term,  nor  tlie  word  "Imperial"  or 
other  title  signifying  Koyal  or  Government  sup- 
port or  patronage,  such  as  "Crown"  "King's" 
"Queen's,"  etc.,  unless  there  is  some  real  Im- 
perial Crown  connection  which  gives  a  well- 
founded  claim  to  recognition,  and  unless  it  can 
be  shown  on  clear  evidence  that  there  is  a  long 
and  bona  fide  user,  and  that  tlie  name  is  so  used 
as  not  to  convey  any  suggestion  of  Government 
support  or  patronage. 

It  is  the  policy  of  tlie  Department  not  to  grant 
names  of  whioh  the  words  "Merger"  "Amalga- 
mated," "Extension,"  etc.,  form  a  part,  unless 
sufficient  evidence  is  filed  to  show  that  the  under- 
taking of  the  proposed  company  is  a  bona  fide 
merger,  amalgamation  or  extension  or  as  the 
case  may  Ik*. 

Evidence  must  be  filed  that  the  name  is  not 
objectionable  upon  any  public  ground  and  is  not 
that  of  any  known  corporation  or  association 
iucor|M)rated  or  unincorporated,  or  of  any  part- 
nership or  of  any  individual,  or  any  name  under 
which  any  known  business  is  Immh^  earrieil  on, 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive ; 
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Depart- 
mental in- 
structions 
for  incorpo- 
ration with 
share  capital. 
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If  tBe  proposed  corporate  name  is  that  of  an 
existing  firm  or  partnership  whose  undertaking 
is  to  be  taken  over  by  the  company  a  consent  to 
the  use  of  the  name,  signed  by  all  the  members 
of  the  firm  or  partnership,  with  the  execution 
thereof  verified  by  the  affidavit  or  statutory 
declaration  of  a  subscribing  witness,  and  an  affi- 
davit or  declaration  that  the  signatories  com- 
prise all  the  members  of  the  firm  or  partnership, 
should  be  filed. 

If  tlie  proposed  corporate  name  is  that  of  an 
incorporated  company,  a  by-law  of  the  directors 
of  such  company  authorizing  the  application 
and  undertaking  that  no  further  business  opera.- 
tions  will  be  carried  on  by  the  company,  and  that 
the  Letters  Patent  of  the  existing  company  will 
be  surrendered  forthwith,  must  be  filed. 

If  the  name  of  the  proposed  company  includes 
that  of  an  individual,  a  verified  consent  of  that 
individual  should  accompany  the  application. 

(b)  The  objects  for  which  the  company  is  to  be  in- 
corporated : 

Sections  23  and  24  of  the  Ontario  Companies 
Act  provide  wide  incidental  and  ancillary  pow- 
ers. These  have  been  drawn  without  change 
from  Palmer's  Precedents  and  have  been  made 
as  wide  as  possible  for  the  purpose  of  avoiding 
repeating  them  in  the  Letters  Patent,  sucli 
clauses,  therefore,  should  not  be  repeated  in  an 
application  for  Letters  Patent,  nor  should  vari- 
ations of  them  be  inserted.  There  is,  however, 
no  objection  to  other  clauses  which  are  not  pro- 
vided and  the  insertion  of  which  may  be  re- 
quired. 

The  objects  of  a  mining  company  to  which  by 
its  Letters  Patent  Part  XI  of  the  Act  is  made 
applicable  (that  is  to  say,  companies  '* Without 
Personal  Liability")  will  be  expressed  in  set 
terms,  a  copy  of  which  will  be  supplied  on  re- 
quest. 

(c)  The  place  within  Ontario  where  the  head  office 
of  the  company  is  to  be  situate. 
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If  tht>  hond  ofRoo  of  the  (umipany  in  to  be  fiitu-    8«et.i. 
ate  in  a  towiinliip  or  diHtriet  thu  \H)Hi  ofHcc  ad-  ~~~""^~' 
dri*88  of  eouipaiiy  hIiouUI  alno  Ik*  ^vcn. 

(d)  The  amount  of  the  capital  of  tlie  company,  the 
nuni))er  of  Hhares  and  the  amount  of  each  Hhare. 

(e)  Tho  name  in  full,  the  placo  of  ro8idence  and  the 
calliuf^  of  each  of  the  applicantH. 

The  word  ** Clerk*'  must  not  be  used  except  to 
describe  a  clerk  in  Holy  Orders,  the  Department 
of  the  Honourable  the  Attorney-General  having 
ruled  that  the  word  may  be  used  for  this  purpose 
only. 

(/)  The  names  of  the  applicants,  not  less  than 
three,  who  are  to  Ik?  the  i)rovi8ional  directors  of 
the  company. 

(if)  The  numlK»r  of  shares  for  which  c/ich  applicant 
has  subscribed  in  the  Memorandiiin  of  Agree- 
ment and  Stock  Book. 

(h)  That  no  public  or  private  interest  will  l>e  pre- 
judicially affected  by  the  incorporation,  if  such 
be  the  fact. 

5.  If  the  applicants  desire  the  insertion  of  special 
clauses  in  the  Letters  Patent,  such  special  clauses  must 
be  set  out  in  the  petition. 

6.  If  the  applicants  desire  that  Part  XT  of  The  On- 
tario Companies  Act  be  made  applicable  to  a  mining 
company,  the  necessary  words  to  that  effect  must  be 
add<Hl  to  the  prayer  of  their  {K'tition. 

7.  Special  conditions  regarding  preference  shares 
or  otherwise  intended  to  have  a  bearing  upon  the 
shares  of  the  company,  or  the  manner  in  which  they,  or 
any  portion  thereof,  shall  or  may  be  subscribed  for, 
must  l>e  inserted  in  the  petition  and  in  the  Memonin- 
dum  of  Agrt'ement  anti  Stock  Hook,  as  material  part.s 
thereof. 

8.  If  the  applicants  desire  that  the  company  shall 
be  incorporated  as  a  Private  Company,  the  conditions 
governing  the  restriction  of  the  transfer  of  shares  nnist 
be  inserted  in  the  petition  and  in  the  Meni4)ran<hini  of 
Agreement  and  St«K*k  Book.  It  will,  however,  1h»  suf- 
ficient if  the  Memorandum  of  Agreement  and  Stock 
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Sect.  5.  Book  indicates  that  the  company  is  to  be  incorporated 
De^rt^  ^^  ^  Private .  Company  by  inserting  the  word  **Pri- 
mentai  in-  vatc ' '  before  the  word  ' '  company ' '  without  setting  out 
for'incorpo-    the  Special  conditions  therein. 

ration  with  9    rjy-j^Q  f  acts  ill  tlic  petition  Contained  must  be  veri- 

'  fied  by  affidavit  to  be  made  by  one  of  the  applicants. 
Such  affidavit  should  also  state  that  each  petitioner 
signing  the  petition  is  of  the  full  age  of  twenty-one. 

10.  Signatures  to  the  Memorandum  of  Agreement 
and  Stock  Books  and  petition  must  be  verified  by  statu- 
tory declaration  or  affidavit  of  subscribing  witness  or 
witnesses. 

11.  Signatures  should  be  the  ordinary  business  sig- 
natures  of  the  applicants  and  must  'be~witnessed~and- 
proved  by  persons  who  are  not  petitioners  or  directly 
interested  in  the  formation  of  the  company. 

12.  Signatures  by  attorney  must  be  made  under  a 
specific  and  general  power,  duly  executed  and  verified. 

13.  Application  forms  can  be  obtained  upon  appli- 
cation to  the  Department  of  the  Honourable  the  Pro- 
vincial Secretary. 

Public  Utility  Companies. 

Companies  coming  within  the  application  of  Part 
XII  of  The  Ontario  Companies  Act  are  required  to  file, 
in  addition  to  the  foregoing,  the  following  material : 

(a)  Evidence  that  the  proposed  capital  is  sufficient 
to  carry  out  the  objects  for  which  the  company  is 
to  be  incorporated;  that  such  capital  has  been 
subscribed  or  underwritten  and  that  the  appli- 
cants are  likely  to  command  public  trust  and 
confidence  in  the  undertaking; 

Such  evidence  should  be  in  the  form  of  an  affi- 
davit or  statutory  declaration. 

(b)  A  detailed  description  of  the  plant,  works  and 
intended  operations  of  the  company,  and  an  esti- 
mate of  their  cost. 

This  description  should  be  duly  verified  and  in 
the  case  of  telephone  companies  should  state  the 
number  of  instruments  and  poles,  miles  of  wire, 
etc. 
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A  rouffh  sketch  showing  the  proposed  opera-    S«et.  5. 
tion  of  the  company  should  also  be  subiiiitttHl.      """^""^ 
(r)  A  copy  of  th»»  by-laws  of  every  municipnlity  in 
which  the  company  pro|M)Ho8  to  oiN*rat(>,  duly 
certified  by  the  Clerk  of  the  Municipality  under 
the  coriMirate  Heal. 

(d)  If  Uie  undertaking  is  to  be  carried  on,  or  in  so 
far  as  it  is  to  be  carried  on,  in  territory  without 
municipal  or^ranization,  a  re|)ort  from  the  Nfin- 
iiter  of  l>aiKis,  Forests  and  Mint's  api)rovin^'  of 
the  undertaking. 

(e)  If  it  is  proposed  that  the  company  sliall  acquire 
any  plant,  works,  undertaking,  good-will,  con- 
tract or  other  property  or  assets,  a  detailed 
statement  of  the  nature  and  value  tliereof. 

This  statement  should  be  duly  verified. 
Telephone  Companies  must  also  submit  evidence  xvi«phocM 
that  the  municipal  by-laws  have  been  approved  «>«"P"*«»' 
by  the  Ontario  Railway  and  Municipal  Board. 

Powers  of  a  telephone  company  are  expressed 
in  set  terms,  a  copy  of  which  will  be  supplied  on 
request. 

It  is  suggested  that  the  par  value  of  the  shares 
of  a  telephone  company  be  fixed  at  a  small 
amount,  i.e.,  $5  or  $10,  as  The  Ontario  Telephone 
Act  reads  that  every  member  or  partner  of  a 
company,  association  or  partnership  which  is 
afterwards  incorporated  under  the  Ontario 
Companies  Act  shall  have  allotted  to  him  shares 
in  the  new  corporation  to  tlic  value  of  his  share 
or  interest  in  the  company,  association  or  part- 
nership at  the  date  upon  which  the  charter  of 
incorporation  is  granted.  If  tlic  interests  of  the 
different  members  of  the  association  vary  it 
might  not  be  possible  to  obsen'c  this  provision 
if  the  par  value  is  fixed  at  a  large  amount. 

Co-operative  Companies. 

Where  a  company  desires  to  be  incorporated  under 
the  provisions  of  Part  XIa  of  the  Ontario  Companies 
Act,  the  word  "co-operative*'  must  form  part  of  t!ie 
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Sect.  6.     name  and  in  addition  to  the  material  required  in  an 
■  application  for  the  incorporation  of  a  company,  as  set 

out  herein,  it  will  be  necessary  to  submit  the  proposed 
general  by-laws  of  the  corporation  to  conform  to  the 
provisions  of  Part  XIa  of  the  Act.  The  Letters  Patent 
of  a  co-operative  company  will  contain  a  stereotype 
form  of  provisions,  a  copy  of  which  will  be  supplied  on 
request. 

6..  Subject  matter : — 

(1)  Incorporation  without  share  capital. 

(2)  Contents  of  petition. 

(3)  Memorandum  of  Agreement. 

(4)  Form  of. 

See  Dominion  Act,  s.  7A,  which  only  applies  to  as- 
sociations with  the  objects  specified. 

The  following  are  the  Departmental  instructions : 

Incorporation  without  Share  Capital. 

Depart-  1.  The  application  for  Letters  Patent  must  be  by  a 

SructionT.     formal  petition,  duly  executed,  with  at  least  two  signa- 
tures on  the  page  containing  the  prayer. 

2.  There  must  be  at  least  five  petitioners. 

3.  The  petition,  which  may  be  submitted  at  any  time 
without  Gazette  notice,  must  state : 

{a)  The  proposed  name  of  the  corporation. 

Evidence  must  be  filed  that  the  name  is  not 
objectionable  upon  any  public  ground  and  is  not 
that  of  any  known  corporation  or  association 
incorporated  or  unincorporated,  or  of  any  part- 
nership or  of  any  individual,  or  any  name  under 
which  any  known  business  is  being  carried  on, 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive. 

If  the  proposed  corporate  name  is  that  of  an 
existing  association  "whose  undertaking  is  to  be 
taken  over  by  the  corporation,  a  consent  to  the 
use  of  the  name,  signed  by  all  the  members  of 
the  association,  mth  the  execution  thereof  veri- 
fied by  the  affidavit  or  statutory  declaration  of  a 
subscribing  mtness,  and  an  affidavit  or  declara- 
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lion  that  tho  KifcnatorioH  conipriHo  all  thc>  niciii-    Sect.  6. 
bcrn  of  tlio  asHociation,  Hliould  bi»  filed. 

If  tho  proposed  corporate  name  Ih  that  of  an 
asBociation  incorporated  under  the  Ontarii) 
Companieft  Act,  a  by-law  of  such  aHHociation 
authorizing  the  application  and  undertaking 
tliat  the  Letters  Patent  of  the  existing  aKSiK-ia- 
tion  will  be  surrendered  forthwith,  must  l)c  filed. 

If  the  name  of  tlie  proposed  cor|>oration  in- 
cludes that  of  an  individual,  a  verified  consent  of 
that  individual  should  accompany  the  applica- 
tion. 
(6)  The  objects  for  which  the  corporation  is  to  be 
incorporated. 

(c)  The  place  within  Ontario  where  the  Head  Office 
of  the  corporation  is  to  be  situate. 

If  tlie  Head  Office  of  the  corporation  is  to  be 
situate  in  a  township  or  district,  ihe  post  office 
address  of  the  corporation  should  also  be  j^iven. 

(d)  The  name  in  full,  the  place  of  residence  and  the 
calling  of  each  of  the  applicants. 

The  word  ** Clerk'*  must  not  be  used  except  to 
describe  a  clerk  in  Holy  Orders,  the  IVpartment 
of  the  Honourable  the  Attorney-General  having 
ruled  that  the  word  may  be  used  for  this  pur- 
pose only. 

(e)  The  names  of  the  first  dirtHJtors  of  the  corpora- 
tion. 

(/)  That  no  public  or  private  interest  will  Im*  pre- 
judicially affected  by  the  incorporation,  if  such 
be  the  case. 

(g)  That  the  corporation  will  be  carried  on  with- 
out tlie  purf>ose  of  gain  for  its  members,  and 
that  any  profits  or  other  accretions  t<i  the  mr- 
poration  will  be  used  in  promoting  its  obj»»cts. 

4.  The  facts  in  the  petition  contained  must  1h»  veri- 
fied by  affidavit  to  be  made  by  one  of  the  applicants. 
Such  affidavit  should  also  state  that  each  |M>titioner 
signing  the  petition  is  of  the  full  age  of  twenty-one. 

5.  The  petition  shall  ))e  ac4*ompanied  by  a  memo- 
randum of  agreement,  in  triplicate,  signed  by  the  |)eti- 
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Sect.  6. 

Depart- 
mental in- 
structions 
for  incorpo- 
ration with- 
out share 
capital. 


Effect  of 
regulations 
in  memor- 
andum. 


Change  of 
name  or 
terms  of 
application. 


tioners  setting  out  such  regulations  as  may  be  deemed 
■  expedient  for : 

(a)  The  election  of  members,  trustees,  directors 
and  oflBcers ; 

(b)  The  holding  of  meetings  of  members,  trustees 
and  directors; 

(c)  The  establishment  of  branches ; 

(d)  The  payment  of  directors,  trustees,  officers  and 
employees,  and 

(e)  The  control  and  management  of  the  affairs  of 
the  corporation. 

The  memorandum  shall  be  expressed  in  separate 
paragraphs  numbered  consecutively,  and  the  appli- 
cants may  adopt  all  or  any  ef  the  provisions  of  the 
form  contained  in  the  schedule  to  the  Ontario  Com- 
panies Act,  or  may  substitute  others  therefor. 

There  is  a  short  form  of  memorandum  of  agree- 
ment which  provides  for  constitution  by  by-law.  This 
is  more  elastic  than  a  constitution  set  out  in  the  Letters 
Patent,  which  can  only  be  amended  by  Supplementary 
Letters  Patent.  A  copy  of  the  short  form  of  memoran- 
dum of  agreement  can  be  obtained  upon  request. 

6.  Signatures  to  the  memorandum  of  agreement 
and  petition  must  be  verified  by  statutory  declaration 
or  affidavit  of  subscribing  witness  or  witnesses. 

7.  Signatures  should  be  the  ordinary  business  sig- 
natures of  the  applicants  and  must  be  witnessed  and 
proved  by  persons  who  are  not  petitioners  or  directly 
interested  in  the  formation  of  the  company. 

8.  Application  forms  can  be  obtained  upon  applica- 
tion to  the  Department  of  the  Honourable  the  Pro- 
vincial Secretary. 

7.  In  so  far  as  the  Letters  Patent  and  Supplementary  Let- 
ters Patent  do  not  exclude  or  modify  the  regulations  in  Form  4, 
those  regulations  shall,  so  far  as  practicable,  be  the  regulations 
of  a  corporation  not  having  share  capital  in  the  same  manner 
and  to  the  same  extent  as  if  they  were  contained  in  the  Letters 
Patent  or  Supplementary  Letters  Patent.  2  Geo.  V.  c.  31,  s.  7; 
3-4  Geo.  V.  c.  18,  s.  33  (1). 

8.  The  Lieutenant-Governor  on  an  application  for  Letters 
Patent  or  Supplementary  Letters  Patent  may  give  to  the  cor- 
poration a  name  different  from  its  proposed  or  existing  name, 
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M  the  caw  may  be,  and  ma^  var}'  the  objecU  or  other  provUioa»     8aot.  8. 

or  terinf  stated  in  the  petition  or  nwinorandura  of  agreement.  

i  Geo.  V.  c.  31,  8.  8;  pt  tieo.  V.  c.  18,  s.  33  (2). 

As  to  change  of  name  sec  Dominion  Act,  ss.  12,  21. 

The  above  section  also  provides  that  the  Lieuten- 
ant-Governor may  vary  the  objects  or  other  provisions 
or  terms  stated  in  tlie  petition  or  memorandum  of 
agreement.  The  Department  frequently  refuses  to 
cause  letters  patent  to  l>e  issued  in  tiie  terms  of  the 
application  where  the  latter  contains  objectionable  pro- 
visions, and  in  tho  cnso  of  certain  corporations,  /•.//.. 
clubs  incorporated  under  the  Act,  certain  restrictive 
clauses  are  invariably  inserted  in  the  Letters  Patent 
whether  they  appear  in  the  application  or  not. 

9.  A  corporation  without  sliare  capital  heretofore  or  here- creation  of 
after  incorporated,  with  the  consent  in  writing  of  all  its  mciu-  capital  of 
hew,  may  by  by-law  provide  for  the  creation  of  a  capital  divided  ^t'^i^jj 
into  shares  and  for  the  allotment  and  payment  of  such  chares  barinc«hare 
and   may   fix  and   prescribe  the   rifjhts  and   privileges  of  the  «^P»**1- 
shareholders  ;  but  no  such  by-law  shall  take  effect  until  confirnjed 
bv  Letters  Patent  or  bv  Supplementary  I>?tterg  Patent,    t  (Jeo. 
V.  c.  31,  8.  9 ;  8-4  Geo.  V.  c.  18,  a.  33  (3). 

See  Dominion  Act,  s.  7A,  under  which,  however,  the 
procedure  is  different.  It  should  Ik?  noted  that  the 
consent  in  writing  of  all  the  members  is  required  and 
that  the  by-law  is  ineffective  until  confirmed  by  I^etters 
Patent  or  Supplementary  Letters  Patent. 

10. — (1)   .\ny  two  or  more  corporations  to  which  this  Act  Ain«Itam«. 
applies  having  the  same  or  similar  (Ejects  within  the  soojie  of  this  J^°,Son»^ 
Act,  may,  in  the  manner  herein   provided,  amalgamate  and 
may  enter  into  all  contracts  and  agreements  necessary  to  such 
amalgamation.    2  Geo.  V.  c.  31,  s.  10  (1). 

(2)  The  corporation  proposing  to  amalgamate  may  enter  Joint  ugr—- 
into  a  joint  agreement   for  the  amalgumiition  preseribing  the  [^f^^jj"** 
terms  and  conditions  thereof,  the  motle  of  carrying  the  same  dirfctora 
into  effect,  and  stating  the  name  of  the  new  corporation.  1  he  P">g2S!**  J!f 
names,  callings,  and  places  of  residence  of  the  first  dire<tors  ""       *"*   ' 
thereof,  and  how  and  when  the  subse<|uent  directors  shall  Ih' 
el»'<>ted,  with  such  other  details  as  may  lie  neet»s«iry  to  |>erfeet 
the  amalgamation  and  to  provide  for  the  subs4H)uent  innnase- 
ment  and  working  of  the  new  corporation,  and  in  eases  of  i-om- 
panics  the  number  of  shares  of  the  capital,  the  |)ar  value  of 


588 


ONTABIO  COMPANIES  ACT. 


Submission 
to  share- 
holders or 
members  of 
each  cor- 
poration. 

Considera- 
tion of 
agreement 
and  certifi- 
cate of 
adoption. 


Petition  for 
confirmation 
by  letters 
patent. 


Sect.  10.     each  share,  and  the  manner  of  converting  the  share  capital  of 

each  of  the  companies  into  that  of  the  new  company.     2  Geo. 

V.  c.  31,  s.  10  (2)  ;  3-4  Geo.  V.  c.  18,  s.  33  (4). 

(3)  The  agreement  shall  be  submitted  to  the  shareholders 
or  members  of  each  of  the  corporations  at  a  general  meeting 
thereof  called  for  the  purpose  of  taking  the  same  into  con- 
sideration. 

(4)  At  such  meetings  of  shareholders  or  members  the 
agreement  shall  be  considered,  and  if  two-thirds  of  the  votes 
of  all  the  shareholders  or  members  of  each  of  such  corporations 
are  for  the  adoption  of  the  agreement  that  fact  shall  be  certified 
upon  the  agreement  by  the  secretary  of  each  of  such  corporations 
under  the  corporate  seal  thereof. 

(5)  Thereupon  the  several  corporations  by  their  joint  peti- 
tion may  apply  to  the  Lieutenant-Governor  for  Letters  Patent 
confirming  the  agreement,  and  on  and  from  the  date  of  the 
Letters  Patent  the  cor]X)rations  shall  be  deemed  and  taken  to 
be  amalgamated  and  to  form  one  corporation  by  the  name  in 
the  Letters  Patent  provided,  and  the  corporation  so  incorporated 
shall  possess  all  the  property,  rights,  privileges  and  francliises 
and  be  subject  to  all  the  liabilities,  contracts,  disabilities  and 
duties  of  each  of  the  corporations  so  amalgamated.  2  Geo.  V. 
c.  31,  s.  10  (3-5). 

There  is  no  corresponding  provision  in  the  Domin- 
ion Act,  Part  I. 

Amalgamation. 

Amaigama-  A  perfect  amalgamation,  or  what  is  intended  to  be 

essentials  of.  accomplished  by  such  an  operation,  when  thoroughly 
carried  out  in  all  its  details,  and  as  regards  all  the  par- 
ties concerned,  involves  the  following  process: 

(1)  A  transfer  of  the  corporate  entity  with  its 
franchises,  capacities  and  powers  to  another  corpora- 
tion. 

(2)  A  transfer  of  the  corporate  assets,  rights  and 
liabilities  present  or  contingent  to  such  other  corpora- 
tion. 

(3)  A  transmutation  of  the  members  of  the  formetj, 
corporation  into  members  of  the  latter. 

(4)  A  novation  of  the  rights  of  the  creditors  of  the 
former  corporation   so   that  their  rights   and  claimsj 
against  it  are  gone  and  instead  the  latter  corporation 
is  their  debtor.    Brice,  3rd  ed.,  p.  517. 
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Hut  till*  word  "aiiiul^aiiiiitioii''  in  cinployi'd  luiiiH-    StetlO. 
criminately  to  describt*  diflferont  operutioiiH  hucIi  aR 

(1)  The*  tranHfer  of  all  or  gome  partM  of  tho  nHHot8 
and  liabiliticH  of  one  or  more  than  one  exiRtinK  com- 
pany to  anotht*r  «'xirtting  company,  of  which  all  the 
mcmberH  of  the  transferring  company  or  companies 
become,  or  have  the  rif^ht  of  becoming  members. 

(2)  The  transfer  of  all  or  some  part  of  the  assets 
and  liabilities  of  two  or  more  existing  companies  to  a 
new  company,  of  which  all  the  members  of  the  transfer- 
ring company  or  companies  lK*come,  or  have  the  right 
to  become  members. 

It  is  only  by,  or  in  pursuance  of  legislative  author- 
ity tliat  the  corporate  entity  of  one  corporation  can  Iw 
transferred  to  and  vested  in  anoflier,  or  that  the  meni- 
bers  of  one  corporation  can  be  transmuted  into  and 
made  memlK'rs  of  anoUier,  and  therefore  amalgama- 
tion, as  meaning  or  including  such  results,  in  the  ab- 
sence of  such  authority,  is  impossible* ;  nevertheless 
the  substance  of  what  is  desired  to  be  done  in  such 
cases  can  by  profMjr  arrangements  and  proceedings  be 
accomplished  indirectly;  and  it  is  these  operations, 
witli  their  results,  which  are  now  usually  iiuiint  by  tlie 
tenn  amalgamation. 

An  amalgamation  in  this  sense,  entails  the  follow- 
ing proceedings : 

(1)  The  transfer  of  the  undertaking,  assets,  rights  Pn>c«ediiici 
and  liabilities  of  the  one  company  to  another  company ;  ,^ti«i! 

it  may  be  one  already  in  existence,  or  as  is  more  often 
the  case,  it  may  be  a  new  company  created  for  the  ex- 
press pur|>o8e  of  acquiring  or  tiiking  over  the  under- 
taking of  the  company  becoming  defunct. 

(2)  A  winding-up  for  the  transferring  and  distri- 
bution of  its  assets  (now  represented  by  cash  or  fre- 
quently shares  or  debentures  of  the  acquiring  com- 
pany) among  the  persons  entitlcnl  in  respect  of  the 
transferring  company. 

(3)  An  indemnity  by  the  acquiring  company  to  tlie 
transferring  company  against  its  liabilities  and  obliga- 
tions. 
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Sect.  10.  Here  there  is  no  pretence  of  any  transfer  of  the  cor- 

porate  entity,  although  the  practical  result  frequently 
is  very  much  the  same,  by  reason,  amongst  other 
things,  that  provision  is  generally  made  enabling  the 
acquiring  company  to  sue  for  claims,  defend  actions, 
etc.,  in  the  name  of  the  transferring  company.  Nor  is 
there  any  pretence  of  a  transmutation  of  the  members 
of  the  transferring  company  into  members  of  the  ac- 
quiring company,  although  here  again  very  frequently 
the  amalgamation  is  with  a  view  to  this,  and  provisions 
are  made  enabling  the  shareholders  in  the  old  sompany 
to  become  shareholders  in  the  new  company,  and  in- 
directly a  considerable  amount  of  pressure  is  put  upon 
them  to  induce  them  to  do  so.    Brice,  3rd  ed.,  p.  518. 

Amalgamation  May  be  Effected: 

How  (1)  By  special  Act  of  a  Provincial  Legislature  or 

e  ecte  .        ^^  ^j^^  Parliament  of  Canada ; 

(2)  Under  the  provisions  of  section  10  and  similar 
sections ; 

(3)  Under  the  winding-up  provisions  of  the  On- 
tario Companies  Act,  s.  184,  and  under  the  correspond- 
ing sections  of  the  Voluntary  Winding-up  Acts  obtain- 
ing in  the  other  jurisdictions. 

Section  184  of  the  Ontario  Companies  Act  is  almost 
identical  with  s.  161  of  the  Imperial  Companies  Act, 
1862.  Under  it  there  are  two  modes  of  effecting  an 
amalgamation : 

(a)  Company  A  and  Company  B  desire  to  amalga- 
mate. Company  A  passes  a  special  resolution  to 
wind  up,  appointing  a  liquidator  and  directing 
him  to  sell  the  assets  to  Company  B  in  consid- 
eration of  shares  in  that  company  to  be  allotted 
to  the  members  of  Company  A.  The  liquidators 
act  accordingly,  and  Company  A  is  then  dis- 
solved. 
(h)  Company  A  and  Company  B  desire  to  amalga- 
mate. Company  C  is  formed  to  acquire  their 
assets  and  liabilities  and  to  carry  on  the  amal- 
gamated business.  Each  of  the  old  companies 
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then  passes  u  Hixniial  resolution  us  in  tlic  last    Sect.  10. 
case,  the  liquitlutors  carry  the  sale  into  elTcct 
and  the  old  companies  are  then  dissolved.    800 
Palmer's  Company  Precedents  (1912),  Part  f. 
p.  1483. 

(4)  Under  a  power  in  the  charter  to  sell  the  under- 
taking for  shares  in  another  company  combined  with  a 
power  to  divide  assets  in  specie. 

(5)  Where  the  number  of  shareholders  is  small  and 
they  all  concur  in  the  proposed  amalgamation,  such 
amalgamation  may  be  eftectcd  by  agreement  signed  by 
all  shareholders,  and  by  the  company  providing  for 
the  sale  of  the  undertaking  for  shares  in  a  new  com- 
pany; for  the  distribution  of  such  shares  among  the 
shareholders  of  the  old  company;  and  providing  also 
for  the  surrender  to  the  new  company  or  to  a  trustee 
for  it  of  the  shares  in  the  old  company. 

This  last  is  the  method  which  has  hitherto  been  csuai 
most  usually  employed  in  Canada,  and  so  far  as  the"***"*** 
writers  are  aware  without  any  serious  difficulty  having 
arisen  from  its  employment,  though  theoretically  it  is 
not  so  exact  or  accurate  as  the  other  methods. 

The  first  step  in  an  amalgamation  of  this  kind  is  the 
arrangement  of  terms  upon  which  the  amalgamation 
is  to  take  place.  These  must  include  the  nature  of  the 
consideration,  whether  it  is  to  consist  of  cash  or  shares, 
or  partly  of  each,  and  whether  the  shares  are  to  be 
fully  or  partly  fiaid  up.  These  tonus,  when  agreed  on, 
should  l)e  einlM>died  in  a  conditional  agreement. 

Notice  of  tlie  arrangement  and  the  terms  agreed 
upon  are  then  given  to  the  shareholders  of  the  amalga- 
mating companies,  and  special  meetings  are  called  to 
pass  resolutions  approving  of  the  agreement  and  ex- 
pressly authorizing  the  directors  to  execute  and  carry 
into  effect,  the  formal  agreement.  The  fonnal  agree- 
ments with  the  purchasing  company  are  then  executed 
and  the  assets  and  undertaking  of  the  anuiiganiating 
oompany  transferred  to  the  purchasing  company. 

The  notices  calling  special  general  meetings  of  the 
amalgamating  companies   to    ratify    the   provisional 
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Sect.  10. 

Amalgama- 
tion. 


agreements  should  be  made  full  and  explicit.  It  is  also 
advisable  to  accompany  them  with  a  circular  shewing 
the  nature  of  the  arrangement  provisionally  adopted, 
and  it  is  sometimes  well  to  add  the  advantages  which 
will  be  derived  from  its  adoption,  and  the  reasons 
which  led  up  to  it. 

An  important  question  which  arises  on  an  amalga- 
mation is  whether  the  debts  of  the  amalgamating  com- 
pany are  to  be  borne  by  the  purchasing  company  or 
not.- 

The  purchasing  company  may  not  wish  to  assume 
obligations  which  are  more  or  less  indefinite,  but  may 
prefer  to  purchase  the  assets  for  a  fixed  sum;  on  the 
other  hand  the  shareholders  oj^  the  amalgamating  com- 
pany are  more  likely  to  ratify  the  arrangement  if  they 
have  an  exact  knowledge  of  how  many  shares  of  stock 
in  the  new  company  will  be  received  by  their  amalga- 
mating company.  It  is  usual,  however,  for  the  pur- 
chasing company  to  assume  all  the  liabilities  of  the 
amalgamating  company. 


Decisions. 

Decisions.  There  are  very  few  reported  Canadian  decisions  on 

questions  arising  out  of  amalgamation.  In  Pratt  v. 
The  Consolidated  Electric  Co.  (1894)  34  N.  B.  23,  the 
defendant  Electric  Company  took  over  by  agreement 
the  property  of  three  other  companies  subject  to 
certain  outstanding  bonds.  The  bonds  of  the  defen- 
dant company  were  issued  to  retire  the  bonds  of  the 
other  companies,  and  by  this  means  all  tlie  outstand- 
ing bonds  were  retired  except  $26,000  and  $6,000  of 
two  of  the  companies  respectively.  The  holders  of 
these  bonds  contended  that  the  bonds  retired  by  the 
defendant  company  had  been  paid  and  cancelled  by 
such  retirement,  and  that  these  bonds  should  be  paid' 
in  full  out  of  the  funds  in  Court ;  but. 

Held,  that  the  redemption  of  the  bonds  by  the  Con- 
solidated Electric  Co.,  by  the  issue  and  substitution 
therefor  of  bonds  of  its  own  did  not  operate  as  a  pay- 
•     ment  of  the  bonds  so  redeemed,  but  that  the  bonds  so 
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redeemed  contiuued  to  hv  HubeUting  securities  and   8«et.  10. 

entitled  to  share  iu  the  fund  in  Court  proportionately 

with  the  bonds  not  so  redeemed,  namely,  the  $26,000 
and  $6,000  of  the  Saint  John  City  Railway  Company, 
and  of  tlio  V«u  Hriiiisuick  Electric  Company,  respec- 
tively. 

Si'c  also  He  Standard  Fire  Insurance  Company; 
Kelly's  Case,  12  A.  K.  486;  Scllcs  v.  Ontario  Invest- 
ment Association,  17  0.  B.  129;  Cayley  v.  Cobourg, 
etc.,H.Co„UGr.b7\. 

The  following  cases  may  be  referred  to  on  the  D«cisioiM. 
meaning  of  "amalgamation":  The  Indemnity  Cast', 
Albert  Arbitration;  Biley,  at  p.  17;  Stace  &  Worth's 
Vase,  L.  R.  4  Ch.  682;  Era  Case,  32  L.  J.  Ch.  207; 
\\'tf,„n*s  Case,  L.  R.  8  Ch.  1002;  Anylo-Austrian  v. 
/;m/.,s/4,  etc.,  Co.,  3  Giff.  521, 4  De  G.  F.  &  J.  341 ;  G.  W. 
It.  I'n.  V.  Commers,  [1894]  1  Q.  B.  507. 

Ah  to  appointment  of  directors  of  selling  company 
to  be  directors  of  purchasing  company,  see  Stace  i 
Worth's  Case,  L.  B.  4  Ch.  685,  and  James  v.  Eve,  L,  B. 
6  H.  L.  385. 

As  to  compensation  of  officers  of  selling  company: 
Southall  V.  British  Life  Assurance  Society,  L.  B.  6  Ch. 
614. 

Notice  of  meeting  must  be  explicit:  Imperial  Bank 
of  China  v.  Bank  of  Hindustan,  L.  B.  6  Eq.  91 ;  Fox's 
Ca.s/-.  1^  B.  6  Ch.  176. 

Objects  of  purchasing  company  may  be  more  exten- 
sive than  those  of  selling  company :  Southall  v.  British 
Life  Assurance  Society,  L.  B.  11  Eq.  65. 

Invalid  agreement:  C7itic/i  v.  Financial  Corpora- 
tion, L.  B.  4  Ch.'117. 

Sale  for  partly  paid  up  shares  valid :  In  re  City  and 
County  Investment  Co.,  13  Ch.  D.  475;  Imperial  Mer- 
cantile Credit  Association,  L.  B.  12  Eq.  504;  Hestrr  <S; 
Company,  44  L.  J.  Ch.  757;  Postlcthwaite  v.  Port  Philip 
Company,  43  Ch.  D.  452. 

Reconstruction. 

Closely  related  to  the  subject  of  amalgamation  of  R,ep«. 
joint  stock  comimnies  is  tJie  subject  of  rwon.'Jtnictitin  ■*«^«<*<«»- 

U.C.A,— 38 


594 


ONTARIO  COMPANIES  ACT. 


Reconstruc- 
tion. 


Sect.  10.  Reconstruction  differs  from  amalgamjitioii  in  tliat  it 
relates  only  to  one  single  company,  whereas  amalga- 
mation involves  more  than  one  company.  Speaking 
generally  the  reconstruction  of  a  company  may  become 
desirable  or  necessary  in  order  that  it  may  have  con- 
ferred upon  it  other  or  wider  powers  eitlier  for  the 
carrying  on  of  its  business  or  for  the  issue  of  prefer- 
ence shares  or  bonds  or  for  the  purpose  of  reducing  its 
capital;  or  for  the  purpose  of  obtaining  additional 
funds  for  the  carrying  on  of  its  business. 

The  method  of  reconstruction  is  by  the  f(;rmation 
or  organization  of  a  new  company  and  a  transfer  to  it 
of  the  undertaking  of  the  old  pompany.  This  is  to  be 
carried  out  substantially  in  the  same  way  and  may  be 
carried  out  by  the  various  methods  indicated  in  connec- 
tion with  amalgamation  of  companies. 

For  forms  and  suggestions  with  respect  to  recon- 
struction, the  reader  is  referred  to  Palmer's  Company 
Precedents,  12th  ed..  Part  I,  pp.  1431  ff. 

The  following  are  the  Departmental  instructions 
for  amalgamation : 


Depart- 
mental in- 
structions. 


Amalgamation. 

1.  Any  two  or  more  corporations  to  which  this  Act 
applies  having  the  same  or  feimilar  objects  within  the 
scope  of  the  Ontario  Companies  Act  may  amalgamate 
and  may  enter  into  all  contracts  and  agreements  neces- 
sary to  such  amalgamation, 

2.  The  application  for  Letters  Patent  confirm- 
ing a  joint  agreement  for  the  amalgamation  of  two  or 
more  corporations  must  be  by  a  formal  petition  of  the 
corporations  proposing  to  amalgamate,  duly  executed. 

3.  The  petition  must  state : 

(a)  The  name  of  each  of  the  petitioners  in  each 
case,  giving  the  date  of  incorporation,  the 
amount  of  capital,  the  number  of  shares  and  the 
amount  of  each  share. 

(h)  That  each  of  the  said  petitioners  is  a  subsisting 
company  and  carrying  on  business  for  the  pur- 
pose for  which  it  was  organized. 
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( <  )  Tluit  an  afn^cment  was  oiiteri-d  inNi  os  iU»-  saiil    Sect.  10. 
|K*titioiiorM,   pruviiliug   for   the*   aniulpiiimtidii. 
The  date  of  sueh  agreement  should  be  given. 

(d)  The  objectfl  of  the  new  corporation. 

(•  )  The  proposed  name  of  tJie  new  corporation. 
Evidence  must  \h'  filed  that  the  name  is  not 
objectionable  upon  any  public  ground  and  is  not 
that  of  any  known  corporation  or  association, 
incorporated  or  unincorporated,  or  of  any  part- 
nership or  of  any  individual,  or  any  name  under 
which  any  known  business  is  being  carried  on, 
or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive. 

(/)  The  amount  of  capital  of  the  new  corporation, 
the  numb<>r  of  shares  and  the  amount  of  each 
share. 

ig)  The  place  within  Ontario  where  the  head  office 
of  the  cor|)oration  is  to  l)c  situate. 

If  the  head  office  of  the  corporation  is  to  be 
situate  in  a  township  or  district  the  post  office 
address  of  the  corporation  should  also  be  given. 

(h)  The  name  im  full,  Uie  place  of  residence  and  the 
calling  of  each  of  the  first  directors  of  the  new 
corporation. 

The  word  ** clerk"  must  not  be  used  except  to 
describe  a  clerk  in  holy  orders,  tlie  Department 
of  the  Honourable  the  Attorney-deneral  having 
ruled  that  the  word  may  be  us(k1  for  this  pur- 
pose only. 

(i)  That  no  public  or  private  interest  will  be  pre- 
judicially affected  by  the  amalgamation  of  the 
petitioners. 

4.  If  the  {R'titioners  desire  the  insertion  of  s|HHMal 
clauses  in  the  Letters  Patent  such  special  clauses  must 
be  set  out  in  the  petition. 

5.  Th<*  {M'tition  should  be  dated  and  signe<l  by  the 
executive  officers  of  each  of  the  petitioners,  under  their 
corporate  seals. 

6.  The  signatures  to  the  petition  an<l  the  impres- 
sion of  the  seals  nmst  be  verified  bv  affidavit  or  statu- 
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Sect.  10.    tory    declaration  of  the  subscribing    witness  or  wit- 
"^      nesses. 

Depart-  7.  The  allegations  in  the  petition  contained  should 

SrSctioM      be  verified  by  affidavit  or  statutory  declaration  of  the 
for  amaiga-    exccutive  officers  of  each  of  the  petitioners. 

mation. 

8.  With  the  petition  the  following  should  be  filed: 

(a)  Duplicate  original  agreement  entered  into. 
Such  agreement  should  prescribe  the  terms  and 
conditions  of  the  amalgamation,  the  mode  of 
carrying  the  same  into  effect,  and  state  the  name 
of  the  new  corporation,  the  names,  callings  and 
places  of  residence  of  the  first  directors  thereof 
•  and  how  and  when  the  subsequent  directors  shall 

be  elected,  with  such  other  details  as  may  be 
necessary  to  perfect  the  amalgamation  and  to 
provide  for  the  subsequent  management  and 
working  of  the  new  corporation,  and  in  cases  of 
companies  the  number  of  shares  of  the  capital, 
the  par  value  of  each  share  and  the  manner  of 
converting  the  share  capital  of  each  of  the  com- 
panies into  that  of  the  new  company. 

The  fact  that  two-thirds  of  the  votes  of  all  the 
shareholders  or  members  of  each  of  the  petition- 
ers are  for  the  adoption  of  the  agreement  should 
be  certified  upon  the  agreement  by  the  secretary 
of  each  of  the  petitioners  under  the  corporate 
seal  thereof. 

(fe)  A  statutory  declaration  or  affidavit  of  the 
secretary  of  each  of  the  petitioners  tliat  the 
agreement  providing  for  the  amalgamation  has 
been  lawfully  passed  by  the  directors  and  con- 
firmed by  a  vote  of  the  shareholders,  present  or 
represented  by  proxy  at  a  general  meeting  duly 
called  for  considering  the  same  by  notice  speci- 
fying the  terms  of  the  agreement  to  be  confirmed 
and  holding  not  less  than  two-thirds  of  the 
issued  capital  stock  represented  at  such  meeting, 
or,  in  the  case  of  a  corporation  not  having  share 
capital,  by  a  vote  of  two-thirds  of  the  members 
so  present  or  represented,  as  the  case  may  be. 
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(c)  A  certified  copy  of  the  proceedings  at  the  meet-   8e«t.  10. 
ing  of  Hhareholders  or  members  of  each  of  the 
petitioners  with  respect  to  the  sanction  of  the 
agreement 

(d)  A  certified  extract  from  the  general  by-lawn  of 
each  of  the  petitioners  as  to  the  calling  of  such 
meeting  of  shareholders  or  members. 

(e)  A  certified  copy  of  the  notice  mailed  or  copy  of 
advertisement  in  the  Ontario  Gazette  or  the 
loc4il  paper  of  the  holding  of  such  shareholders' 
or  menibi»rs'  meeting  in  each  case. 

11.  Subject  matter: — 
Re-incorporation  of  corporation. 

See  Dominion  Act,  s.  14. 

See    Smith    v.    Ilumbcrvale     Cemetery    Co. 
(1915),  33  0.  L.  11.452. 

12.  Subject  matter  :— 

Extension  of  powers  on  re-incorporation. 

See  Dominion  Act,  s.  15. 

13.  Subject  matter: — 
Higfata  of  creditors  preaerred. 

See  Dominion  Act,  s.  14,  sub-sec.  4. 
See    Smith    v.    Humbervale     Cemetery    Co. 
(1915),33  0.  L.R.452. 

14.  Subject  matter: — 

Converj'ion  of  private  company' into  a  public  company — 
(fl)    Resolution  therefor; 
(b)  Filing  statement,  etc. 

See  Dominion  Act,  s.  430  (4). 

15. — (1)  Where  a  corporation  has  ceased  to  carry  on  \nm-  DUtribatioD 
. -• <  except  for  thi*  purpose  of  winding  up  its  ufTairs  and  has  *^  ••••i*  on 
■'  iU'hm  or  obligationt)  that  have  not  been  providtMl  for  or  pro-  ^*ry°oii** 
tt'd,  the  dircctorK  may  pa«it  by-IawA  for  distributing  the  a.«.«etii  bu»iii«M. 
:  the  corp^iration  or  any  part  of  them  among  the  sharehohicrs.  j>wtrlbution 
And  in  any  case  where  the  corporation  has  iMued  both  prefer-  of  twmtM 
encc  and  common  shares,  such  by-laws  may  provide  for  distri-  5iff»?^t 
buting  any  part  of  the  assets,  in  specie  or  otherwiM\  rateably  rluM«  of 
among  the  holders  of  preference  shares,  and  the  remainder  of  ^fj*' 
such  assets  rateably  among  the  holders  of  common  shares. 
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Sect.  15. 

ronditions. 


Confirma- 
tion of 
by-law  for 
distribution. 


Supplemen- 
tary  letters 
patent  for 
certain  pur- 
poses. 

Varying 

capital 

stock. 


Re-dividing 
shares. 


Varying 
powers. 


Varying 

borrowing 

powers. 

Amending 
charter. 


Making 

other 

provisions. 


Confirming 
by-law. 


(2)  The  by-law  shall  not  take  effect  unless  or  until  it  is 
confirmed  by  a  two-thirds  vote  of  the  shareholders  present,  in 
person  or  by  proxy,  at  a  general  meeting  duly  called  for  con- 
sidering the  same  and  by  the  Lieutenant-Governor  in  Council. 
2  Geo.  V.  c.  31,  s.  15. 

(3)  When  so  confirmed  any  such  by-law  shall  be  valid  and 
binding  upon  all  shareholders  of  the  corporation. 

The  above  section  was  considered  in  Craivford  v. 
Bathurst  Land,  Sc,  Co.  (1916),  37  0.  L.  R.  611;  (1918) 
42  0,  L.  R.  256. 

16. —  (1)  The  Directors  of  a  corporation  may  pass  a  by-law 
authorizing  an  application  to  the  Lieutenant-Governor  for  the 
issue  of  Supplementary  Letters  Patent  providing  for — 

(a)  Increasing  or  decreasing  the  capital ; 
See  Dominion  Act,  ss.  52,  53,  54-57. 

(b)  Re-dividing  the  capital  of  the  corporation  into  shares 

of  smaller  or  larger  amount; 

See  D.ominion  Act,  s.  51. 

(c)  Limiting  the  powers  of  the  corporation  or  extending 

them  to  such  objects  within  the  scope  of  this  Act  as 
the  corporation  may  desire; 

See  Dominion  Act,  s.  34. 

(d)  Limiting  or  increasing  the  amount  which  the  corpora- 

tion may  borrow  upon  debentures  or  otherwise; 

(e)  Varying  any  provision  contained  in  the  special  Act  or 

Letters  Patent  or  Supplementary  "Letters  Patent, 
where  such  amount  is  specified  in  the  Letters  Patent 
or  Supplementary.  Letters  Patent  of  the  corporation ; 

(/)  Any  other  matter  or  thing  in  respect  of  which  provi- 
sion might  have  been  made  had  the  corporation 
been  incorporated  under  this  Act.  2  Geo.  Y.  c.  31, 
s.  16  (1). 

(2)  The  application  shall  not  be  made  until  the  by-law 
has  been  confi'rmed,  in  the  case  of  a  company,  by  a  vote  of  the 
shareholders  present  or  represented  by  proxy,  at  a  general 
meeting  duly  called  for  considering  the  same,  and  holding  not 
less  than  two-thirds  of  the  issued  capital  stock  represented  at 
such  meeting  or,  in  the  case  of  a  corporation  not  having  share 
capital,  by  a  vote  of  two-thirds  of  the  members  so  present  or; 
represented  as  the  case  may  be.  2  Geo.  V.  c.  31,  s.  16  (2) ;  3-4 
Geo.  V.  c.  18,  s.  33  (6). 

See  Dominion  Act,  s.  34. 
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(3)  The  capiul  »li«ll  not   he   incraued  until  nin«tj   prr    Sect.  16. 
ivutuiii  of  tlif  aiitlioriuHl  c«piUl  h«t  bMn  «ubtcrit«d  and  Hftv  — 
per  cvntum  p«id  tli<'r^*on.  mpnal. 

"  See  Dominion  Act,  a.  52. 

( I  >   <  •  of  the  capital  of  a  company  Uiv  tiabilii}-  mg},,,  ^r 

.•i   fiia  '  oim  who  at  the  time  of  auoh  rediirtion  crt<dltora 

•re  civditorK  Khali   remain   aj«   thnu^   the   reduction  liad   not  pm»»'»^- 
been  made.    «  (;oo.  V.  c.  31,  «.  1«  (3-4). 

See  Dominion  Act,  ».  54  D. 

The  following  inHt ructions  are  issued  by  the  De- 
partment authorizing  the  procedure  for  obtaining 
supplementary  letters  patent. 

Supplementary  Letters  Patent. 

1.  Supplementary  Letters  Patc'nt  may  be  isHuod  f«»r  i^.,^rt- 
the  following  purposes :  m^-ntai  in- 

(a)  Increasing  or  decreasing  the  capital : 

The  capital  shall  not  1k»  increased  until  ninety 
per  centum  of  tlu*  authorized  capital  has  l)een 
subscribed  and  fifty  per  centum  paid  thereon. 
On  a  reduction  of  the  capital  of  a  company  the 
liability  of  shareholders  to  persons  who  at  the 
time  of  such  reduction  are  creditors  shall  remain 
as  though  the  rtnluction  had  not  been  made. 

(6)  Re-dividing  the  capital  of  Uie  corfKiration  into 
shares  of  smaller  or  larger  amount; 

(c)  Limiting  the  powers  of  the  corporation  or  ex- 
tending them  to  such  objects  within  the  scope  of 
this  Act  as  the  corporation  may  desire; 

(d)  Limiting  or  increasing  the  amount  which  the 
corporation  may  borrow  upon  debentures  or 
otherwise ; 

(e)  Varying  any  provisions  contained  in  the  spe- 
cial Act  or  Letters  Patent  or  Supplementary 
Letters  Patent,  where  Buch  amount  is  specified  in 
the  Letters  Patent  or  Supplementary  Letters 
Patent  of  the  corporation ;  and 
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Sect.  16.  (y^)  Any  other  matter  or  thing  in  respect  of  which 

j)j^aj.t.  provision  might  have  been  made  had  the  cor- 

mentai  in-  poration  been  incorporated  under  this  Act. 

structiuns  ^  «  .    . 

for  obtain-  2.  Each  application  must  be  by  a  formal  petition 

raentary^      of  the  corporation,  signed  by  the  executive  officers  of 
^*^atent  *^®  Corporation  and  passed  under  its  common  seal. 

3.  The  petition  must  set  forth  the  corporate  name, 
the  date  of  incorporation,  the  nominal  capital  of  the 
company  and  other  material  facts,  and  snow  that  the 
corporation  is  not  in  axrears  in  making  its  annual  re- 
turns, and 

(a)  If  it  be  in  respect  of  the  increase  of  the  capital 
of  the  company  the  petition  must  make  it 
clear : 

(1)  That  at  least  ninety  per  centum  of  the  capi- 
tal of  the  company  has  been  subscribed  and 
fifty  per  centum  paid  thereon ; 

(2)  That  the  capital  of  the  company  is  insuf- 
ficient for  the  purposes  of  the  company ; 

(3)  That  the  proposed  increase  is  considered  by 
the  company  to  be  requisite  for  the  due 
carrying  out  of  its  undertaking,  and 

(4)  The  par  value  of  the  new  shares  must  be  the 
same  as  that  of  the  old  shares,  unless  the 
old  shares  are  being  expressly  and  at  the 
same  time  re-divided;  or 

(b)  If  it  be  in  respect  of  a  reduction  of  capital 
the  petition  must  show  that  the  reduced 
amount  is  sufficient  for  the  due  carrying 
out  of  the  undertaking  of  the  company 
and  advisable,  and  the  bona  fide  character 
of  the  decrease  of  capital  thereby  provided 
for;  or 

(c)  If  it  be  in  respect  of  re-division  of  the- exist- 

ing shares  the  petition  must  explain  the 
reason  why  such  re-division  is,  in  the  opin- 
ion of  the  company,  necessary  and  desir- 
able ;  or 
{d)  If  the  Supplementary  Letters  Patent  be  for 
other  purposes  than  above  referred  to,  the 
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necessity  therefor  niUKt  be  sot  out  in  the    Sect.  16. 
petition. 

4.  The  fucts  in  the  petition  contained  and  the  bona 
fide  character  of  the  increase,  «lecreaHe  or  sub-division 
must  be  verified  by  joint  affidavit  or  statutory  declara- 
tion of  the  President  and  Secretiiry  of  the  corporation. 

5.  The  signatures  to  the  petition  and  the  inipreHsion 
of  the  seal  must  be  verified  by  affidavit  or  statutory 
declaration. 

6.  With  the  petition  tlie  corporation  must  produce 
the  following: 

(a)  A  statutory  declaration  proving  that  the  by- 
law providing  for  the  increase,  decrease, 
sub-<livi8ion,  etc.,  has  been  lawfully  passed 
bv  tlie  directors  and  confirmed  bv  a  vote  of 
the  shareholders  present  or  represented  by 
proxy  at  a  general  meeting  duly  called  for 
considering  the  same  by  notice  specifying 
the  terms  of  the  by-law  to  be  confirmed,  and 
holding  not  less  than  two-thirds  of  tiie 
issued  capital  stock  represented  at  such 
meeting;  or,  in  the  case  of  a  corporation  not 
having  share  capital,  by  a  vote  of  two-tiiirds 
of  the  members  so  present  or  represented, 
as  the  case  may  be. 

(6)  A  copy  of  such  by-law,  duly  certified  as  sucii 
under  the  seal  of  the  corporation ; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  to  the  passage  and  sanction  of  tlie 
by-law; 

{d)  A  certified  extract  from  the  general  by-laws 
of  the  corporation  as  to  the  calling  of  the 
meeting  of  shareholders  or  members,  and 

(c)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  the  Ontario  Gazotte  or 
local  paper  of  the  holding  of  such  share- 
holders* or  members*  meeting;  or 

(a)  A  statutory  declaration  proving  that  such 
by-law  has  been  confirmed  by  the  consent  in 
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Sect.  16. 


Proofs  "of 
matters 
under  this 
Act. 

Conditions 
may  be 
imposed  in 
letters 
patent. 


Providing 
for  appoint- 
ment of 
auditor. 


Notice  of 
issuing 
letters 
patent. 

Commence- 
ment of 
existence. 


writing  of  all  the  shareholders  or  members 
of  the  corporation,  and 

(b)  A  copy  of  such  by-law,  duly  certified  as  such 
under  the  seal  of  the  corporation. 

17.  Subject  matter : — 

Sufficiency  of  material  to  be  established. 

See  Dominion  Act,  s.  36,  ss.  54-57. 

18.  The  Provincial  Secretary,  or  any  officer  to  whom  the 
application  may  be  referred,  may  take  evidence  under  oath.  2 
Geo.  V.  c.  31,  s.  18. 

19.  The  Letters  Patent  or  Supplementary  Letters  Patent 
may  impose  any  conditions  with  respect  to  the  by-laws  of  a 
corporation  or  any  amendments  thereof,  and  in  such  event  the 
corporation  shall  not  carry  on  its  undertaking,  or  any  part 
thereof,  nor  shall  the  by-laws  be  of  any  force  or  validity,  until 
the  conditions  so  imposed  are  complied  with,  2  Geo.  V.  c. 
31,  s.  19. 

20.  The  Letters  Patent  or  Supplementary  Letters  Patent  may 
authorize  the  Provincial  Secretary  whenever  he  sees  fit  to  appoint 
an  auditor  to  examine  the  books  of  the  corporation  or  an  inspector 
to  inspect  its  undertaking  and  affairs,  or  to  call  a  general  meet- 
ing of  its  shareholders  or  members,  upon  such  terms  as  may 
be  therein  set  out.    2  Geo.  V.  c.  31,  s.  20. 

I 

21.  Notice  of  the  granting  of  Letters  Patent  or  Supple- 
mentary Letters  Patent  shall  be  given  forthwith  by  the  Pro- 
vincial Secretary  in  the  Ontario  Gazette.    2  Geo.  V,  c.  31,  s.  21. 

22..  A  corporation  shall  be  deemed  to  be  existing  from  the 
date  of  the  Tjetters  Patent  incorporating  the  same.  2  Geo.  V. 
c.  31,  s.  22. 

See  Dominion  Act,  s.  13. 

A  company  may  be  an  existing  legal  entity,  though 
with  unused  powers,  even  though  no  steps  have  been 
taken  to  organize  it  subsequent  to  the  issuing  of  the 
charter:  Campbell  v.  Taxicabs  (1913),  27  0.  L.  R.  141. 

23.  Subject  matter: — 

(1)  (a)  to  {q).    Powers  incidental  to  company. 

(2)  Powers  may  be  withheld. 

24.  Subject  matter: — 
(1)   Incidental  powers — 

(a)   Buildings,  etc.; 
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(6)   Real  ei^tiito ;  Sees. 23-24. 

(2)  Incor|)onition  subject  to  trusU.  

Section  23  sets  out  in  the  lettered  parofcraplis  a 
number  of  incidental  powers  which  are  declared  to  Ik? 
incidental  or  ancillary  to  the  powers  set  out  in  the 
letters  patent.  The  wording  of  tho  paragrnpliH  of  the 
section  appears  to  have  been  taken  without  Hubstantial 
change  from  the  fornw  found  in  Palmer's  Precedents, 
Parti. 

For  a  discussion  of  incidental  powers  see  the  notes 
to  sections  7-10  and  29  of  the  Dominion  Act. 

While  the  ancillary  powers  conferred  by  the  Act 
are  generous  and  usually  sufficient,  it  may  occasionally 
be  found  convenient  or  necessary  to  supplement  them 
by  express  clauses  in  the  application  for  incorporation. 

The  following  afford  suggestions: — 

*  Subject  to  section  94  of  Ontario  Corporations  Act  ciaaM* 
.to  underwrite,  subscribe  for,  purchase  or  otherwi.se  ^^'JJJ*"* 
acquire  and  hold,  either  as  principal  or  agent,  and 
absolutely  as  owner  or  by  way  of  collateral  security  or 
otherwise,  and  to  sell,  exchange,  transfer,  assign  or 
otherwise  dispose  of  or  deal  in  the  bonds  or  deben- 
tures, stocks,  shares  or  other  securities  of  any  govern- 
ment or  nmnicipal  or  school  corporation,  or  of  any 
chartered  bank  or  of  any  other  duly  incorporated  com- 
pany or  companies.* 

*To  distribute  the  whole  or  any  part  of  the  property 
or  assets  of  the  company  in  specie  or  money  among  its  • 
shareholders;  provided,  however,  that  no  such  distri- 
bution shall  effect  a  reduction  of  the  capital  of  the 
company  except  made  in  accordance  with  the  provi- 
sions of  the  Ontario  Companies  Act.' 

*To  invest  and  deal  with  the  moneys  of  the  company 
not  immediately  required  in  such  manner  as  from  time 
to  time  may  be  determined. ' 

'To  pay  all  costs,  charges  and  expenses  incurred  or 
sustained  in  or  about  the  promotion  and  establishment 
of  the  company,  or  which  the  company  shall  ct)nsider 
to  be  preliminary.' 

'  Upon  any  issue  of  shares,  debentures,  or  other 
securities  of  the  company  to  employ  brokers,  commis- 
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Clauses 

conferring 

powers. 


Sees.  23-24.  sion  agents  and  underwriters,  and  to  provide  for  the 
remuneration  of  such  persons  for  their  services  by 
payment  in  cash,  or  with  the  approval  of  the  share- 
holders, by  the  issue  of  shares,  debentures  or  other 
securities  of  the  Company,  or  by  the  granting  of  op- 
tions to  take  the  same  or  in  any  other  manner ;  also  to 
pay  a  commission  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether  abso- 
lutely or  conditionally,  for  any  shares,  bonds,  deben- 
tures, debenture  stock  or  other  securities  of  the  com- 
pany; provided,  that  as  regards  shares,  such  commis- 
sion shall  not  exceed  twenty-five  per  cent,  of  the 
amount  realized  therefrom.' 

'With  power  to  hold  meetings  of  shareholders, 
directors  and  executive  committee  of  directors  (if  any), 
at  any  place  other  than  the  head  office  of  the  company, 
and  whether  within  or  without  Ontario. ' 

In  addition  if  the  power  to  issue  share  warrants  is 
desired,  an  appropriate  provision  should  be  inserted 
in  the  petition.  See  section  63.  Similarly  if  it  is  de- 
sired to  fix  the  quorum  of  the  directors  at  less  than  a 
majority  of  the  board. 

In  the  case  of  a  mining  company  desiring  to  issue 
its  shares  at  a  discount,  the  petition  must  ask  to  have 
Part,XI  made  applicable. 


Payment  of 
property 
acquired   in 
shares. 


Restrictions 
as  to  hold- 
ing real 
estate. 


25.  The  directors  if  authorized  so  to  do  by  a  vote  of  share- 
holders present  or  represented  by  proxy  at  a  general  meet- 
ing duly  called  for  considering  the  matter  and  holding  not  less 
than  two-thirds  of  the  issued  capital  stock  represented  at  the 
meeting  may  pay  for  any  property  acquired  or  taken  over  or 
purchased  under  the  provisions  of  clause  (b)  or  clause  (i)  of 
sub-section  1  of  section  23  or  clause  (b)  of  section  24  wholly 
or  partly  in  shares  fully  or  partly  paid  up.  2  Greo.  V.  c.  31, 
s.  25;  3-4  Geo.  V.  c.  18,  s!  33  (8). 

26. —  (1)  Unless  other  special  statutory  enactments  apply, 
any  land  or  interest  therein  at  any  time  acquired  by  the  cor- 
poration and  not  required  for  its  actual  use  and  occupation  or 
for  the  purposes  of  its  business,  or  not  held  by  way  of  security, 
shall  not  be  held  by  the  Corporation,  or  by  any  trustee  on  its 
behalf,  for  a  longer  period  than  seven  years  after  the  acquisi- 
tion thereof,  or  after  it  has  ceased  to  be  required  for  its  actual 
use  and  occupation  or  for  the  purposes  of  its  business,  but  shall 
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U)  ab«oIutely  vuld  aiid  di»po«ed  of,  m>  that  the  corporation  shall     SeetM. 
no  longiT  retain  any  intercut  therein  uiiIcm  by  way  of  iccurity.    

(i)  Any  8ueh  land  or  interest  tJierein  not  within  the  cxeep-  Porfeitara 
Uoui  h<M«'inU'fore   mentiane<I,  hold   by   the  (xirporation   for  a  of- 
lon^T  jHriiKl  than  i^^ven  years  without  being  disposed  of  shall 
l*  forfeited  t6  His  Majrsty  for  the  use  of  Ontario. 

(3)  The  Lieutenant-liovernor  in  Council  may  extend  such  Exteoslon 
period  from  time  to  time,  not  exceeding  in  the  whole  twelve  J^, J Jj/*"" 
v.ars,  and  no  such  forfeiture  «hall  tnki»  effect  or  be  enforced 

:  !il  the  oxpirntion  of  ut  least  six  months  after  notice  in  writ- 
inir  to  I'll    .  .ji  of  the  intention  of  Ills  Majesy  to  claim 

ili«'  hjiiiK',  a  I  ij  such  six  montlw  the  corporation  may  dis- 

pose of  the  land  or  its  interest  therein. 

(4)  The  cor]Kiration  shall  give  to  the  ProNincial  Secretary  sut^ment  to 
when  required  a  full  and  correct  .statement  of  all  lands  or  inter-  be  funibbed 
ests  tlierein  at  the  date  of  such  statement  held  by  or  in  trust  s^j^^^rj 
for  the  corporation.    2  Geo.  V.  c.  31,  s.  26. 

27.  Subject  matter: — 

Defects  of  form  not  to  invalidate  letters  patent,  etc. 

See  Domimou  Act,  s.  4. 

28.  Subject  matter: — 

(1)  Forfeiture  of  charter  for  non-user. 

(2)  Proof  of  user. 

(3)  Rights  of  creditors  not  affected. 

See  Dominion  Act,  8.  27. 

28^1.  Where  a   municipal   corporation   has   passed  or   may  ^,  .        ^  . 
,  ,,  LiTi-  lAj  Club*  not  to 

hereafter  pass  a  by-law  to  license,  regulate  and  govern  per-  be  exempted 

sons  or  proprietary  clubs  as  provided  by  paragraph  1  of  section  from 
420  of  The  Municipal  Act.  no  charter  heretofore  or  hereafter  jyiE,';;!?^, 
granted  whether  by  J^tial  Act  or  letters  patent  or  otherwis**  lo  billiard 
for  any  of  the  purjxm's  mentioned  in  that  paragraph  shall  Im'  ^''l*'"'  •**• 
construed  as  exempting  the  holders  thereof  from  complianc<>  K«v.  Sul  e. 
with  the  provisions  of  such  by-law  or  as  affecting  the  discre-  *^ 
tionary  power  to  refu<ie  or  grant  a  lic(>ns4>  conferred  by  sub- 
section 4  of  section  2ys  of  The  MunicifHil  Act. 

29.  The  Letters  Patent  by  which  a  corporation  is  incorpor-  r,»oc«Uob. 
ated  and  any  Supplementary  IxMters  Patent  amending  or  var}*-  ofrharter. 
ing  the  f^ame  mnv,  at  any  time,  be  declared  to  U*  forfeite<l  and 
may  l>e  revoke<l  and  made  void  by  the  Lieutenant-Goxernnr  in 
Council,  on  suilli'ient  caur^e  being  shown,  upon  mch  ctinditionx 
and  Hubjoct  to  such  provisions  hh  he  mav  d«vm  proper.  2  fJeo. 
V.  c.  31,  *,  29, 

Sec  the  notes  to  Dominion  Act,  h.  27. 
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Sect.  30. 

Corporation 

with  less 

than  five 

memibers 

exercising 

corporate 

powers, 

shareholders 

personally 

liable. 


30. —  (1)  If  a  corporation  exercises  its  corporate  powers 
when  -the  number  of  its  shareholders  or  meml^ers  is  less  than 
five,  for  a  period  of  more  than  six  months  after  the  number 
has  been  so  reduced,  every  person  who  is  a  shareholder  or  mem- 
ber of  th6  corporation  during  the  time  that  it  so  exercised  its 
corporate  powers  after  such  period  of  six  months  and  is  cogniz- 
ant of  the  fact  that  it  so  exercises  its  corporate  powers,  shall  be 
severally  liable  for  the  payment  of  the  whole  of  the  debts  of  the 
corporation  contracted  during  such  time,  and  may  be  sued 
for  the  same  without  the  joinder  in  the  action  of  the  corporation 
or  of  any  other  shareholder  or  member. 

(2)  A  shareholder  or  member  who  has  become  aware  that 
the  corporation  is  so  exercising  its  corporate  powers  may  serve 
a  protest  in  writing  on  the  corporation  and  may  by  registered 
letter  notify  the  Provincial  Secretary  of  such  protest  having 
been  served  and  of  the  facts  upon  which  it  is  based,  and  such 
shareholder  or  member  may  thereby  and  not  otherwise,  from 
the  date  of  his  protest  and  notification,  exonerate  himself  from 
liability. 

(3)  If,  after  notice  from  the  Provincial  Secretary,  the  cor- 
poration refuses  or  neglects  to  bring  the  number  of  its  share- 
holders or  members  up  to  five,  such  refusal  or  neglect  may, 
upon  the  report  of  the  Provincial  Secretary,  be  regarded  by  the 
Lieutenant-Governor  in  Council  as  sufficient  cause  for  the  re- 
vocation of  the  charter  of  the  corporation.  2  Geo.  V.  c.  31,  s.  30. 

31. —  (1)  The  charter  of  a  corporation  incorporated  by  Let- 
ters Patent  may  be  surrendered  if  the  corporation  proves  to  the 
satisfaction  of  the  Lieutenant-Governor: — 

(a)   That  it  has  no  debts  or  obligations;  or 

(6)   That  it  has  parted  with  its  property,  divided  its  assets 

rateably  amongst  its  shareholders  or  members  and 

has  no  debts  or  liabilities,  or, 

(c)  That  the  debts  and  obligations  of  the  corporation  have 

been  duly  provided  for  or  protected  or  that  the 
creditors  of  the  corporation  or  other  persons  holding 
them  consent;  and 

(d)  That  the  corporation  has  given  notice  of  the  applica- 

tion for  leave  to  surrender  by  publishing  the  same 
once  in  the  Ontario  Gazette  and  once  in  a  news- 
paper published  at  or  as  near  as  may  be  to  the  place 
where  the  corporation  has  its  head  office. 

Acceptance  (2)    The  Lieutenant-Governor,  upon  a  due  compliance  with 

of  surrender  the  provisions  of  this  section,  may  accept  a  surrender  of  the 
tio'n  of^co"    charter  and  direct  its  cancellation,  and  fix  a  date  upon  and 
poration.        from  which  the  corporation  shall  be  dissolved,  and  the  corpora- 
tion shall  thereby  and  thereupon  become  dissolved  accordingly. 
2  Geo.  V.  c.  31,  s.  31. 


Snareholder 
by  protest 
may  relieve 
hinnself  from 
liability. 


Revocation 
of  charter, 
if  number 
of  share- 
holders not 
brought  up 
to  five. 


Surrender  of 
charter. 
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The  following  are  the  Departmental  instniotions :    Beet.  81. 

Dafwrt- 

Surrender  of  Letters  Patent.  ■««•'  »»• 

•tmrfioiui. 

1.  The  charter  of  a  corporation  incorporated  by 
Letters  Patont  may  be  surrendered  if  the  corporation 
proves  to  the  satisfaction  of  the  Licutenant-Qovernor : 

(a)  That  it  has  no  debts  or  obligations;  or 
(6)  That  it  has  parted  with  its  property,  divided 
its  assets  rateably  amongst  its  shareholders 
or  memlx'rs,  and  has  no  debts  or  liabilities; 
or 

(c)  That  the  debts  and  obligations  of  the  cor- 
poration have  been  duly  provided  for  or 
protected,  or  that  the  creditors  of  the  cor- 
poration or  other  persons  holding  them  con- 
sent; and 

(d)  That  the  corporation  has  given  notice  of  the 
application  for  leave  to  surrender  by  pub- 
lishing the  same  once  in  the  Ontario  Gazette 
and  once  in  a  newspaper  published  at  or  as 
near  as  may  be  to  the  place  where  the  cor- 
poration has  its  head  office. 

2.  The  application  must  be  by  a  formal  petition  of 
the  corporation,  signed  by  the  executive  officers  of  the 
corporation  and  passed  under  its  common  seal. 

3.  The  pi>tition  must  set  forth  the  corporate  name, 
the  date  of  incorporation  and  other  material  facts  and 
should  8|)ecify  clearly  the  grounds  upon  which  the  cor- 
poration feels  that  it  is  justified  in  making  the  applica- 
tion under  the  provisions  above  referred  to,  and  show 
that  the  corporation  is  not  in  arrears  in  making  it^f  an- 
nual returns. 

4.  The  facts  in  the  petition  contained  must  1k»  veri- 
fied by  joint  affidavit  or  statutory  d(H;Iaration  of  the 
president  and  stnrretary  of  the  corporation. 

5.  The  signatures  to  the  |)etition  an<l  the  impres-' 
sion  of  the  seal  must  be  verified  by  affidavit  or  statu- 
tory declaration. 

6.  With  the  petition  the  cor|M>ration  must  pro<luce 
the  following. 


608 


ONTARIO    COMPANIES    ACT. 


Sect.  31. 

Deyart- 
mentiil  in- 
structions 
for  obtain- 
ing sur- 
render of 
charter. 


Termination 
of  existence 
of  corpora- 
tions not 
incorporat(54 
by  letters 
patent. 


(a)  A  statutory  declaration  proving  that  the  by- 
law authorizing  the  application  for  an 
order  accepting  the  surrender  of  the  Let- 
ters Patent  of  the  corporation  has  been  law- 
fully passed  by  the  directors  and  confirmed 
by  a  vote  of  the  shareholders,  present  or  re- 
presented by  proxy  at  a  general  meeting 
duly  called  for  considering  the  same  by  no- 
tice specifying  the  terms  of  the  by-law  to  be 
confirmed,  aiid,  holding  not  less  than  two- 
thirds  of  the  issued  capital  stock  repre- 
sented at  such  meeting,  or,  in  the  case  of  a 
corporation  not  having  share  capital,  by  a 
vote  of  two-thirds  of  the  members  so  pres- 
ent or  represented  as  the  case  may  be. 

(b)  A  copy  of  such  by-law,  duly  certified  as  such 
under  the  seal  of  the  corporation ; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  tx)  the  passage  and  sanction  of  the 
by-law ; 

(d)  A  certified  extract  from  the  general  by- 
laws of  the  corporation  as  to  the  calling  of 
the  meeting  of  shareholders  or  members ; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  the  Ontario  Gazette  or 
local  paper  of  the  holding  of  such  share- 
holders' or  members'  meeting; 

(/)  A  verified  statement  of  the  affairs  of  the 
corporation;  and 

(g)  The  charter  of  the  corporation,  in  order 
that  it  may  ultimately  have  endorsed  upon 
it  the  fact  that  its  surrender  has  been  ac- 
cepted by  the  Lieutenant-Governor,  and 
tliat  it  may  be  officially  cancelled  and  de- 
posited in  the  office  of  the  Deputy  Provincial 
Registrar. 

32.  The  corporate  existence  of  a  corporation  incorporated 
otherwise  than  by  Letters  Patent  may  be  terminated  by  order 
of  the  Lieutenant-Governor  upon  petition  therefor  by  such 
corporation  under  like  circumstances,  in  like  manner  and  wit^ 
like  effect  as  a  corporation  incorporated  by  Tetters  Patent  may 
surrender  its  charter.     2  Geo.  V.  c.  31,  s.  32. 
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33.  The  Lit>ui«tiuut-Governor  in  Council  may  m«ka  reguU     8«et.  38. 

tioiu  witii  retpeet  to: —  ~ — ~> 

(a)  The  cmm  in  which  notice  of  application  for  Letten  g^«^<<w« 
Pntent  or  Supplementary  Letters  Patent  muit  be  LieutMuwt* 

given  •  fiojrenior 

lo  OoubHJ 
(6)  The  forms  of  letters  Patent,  Supplementary  I^etters 

Patent,  notices  and  other  instruments  and  docu- 
ments relating  to  applications  and  other  proceed- 
ings; 

(c)  T\\e  form  and  manner  of  the  giving  of  any  notice 
required  by  this  AfH; 

[tl)  Such  other  mattertt  as  he  may  deem  necessary  or  ex- 
pe<lient  for  carrying  out  Uie  objects  and  provisions 
of  this  Act, 

iiikI  ciu'h  regulations  shall  bo  publishiMi  in  the  Ontario  Gazette  ' 

uiiti  >hall  be  laid  before  the  Assembly  forthwith  if  the  .\8senibly 
lA  tlien  in  tiossion,  and  if  not  then  in  session  witliin  tifteeii  days 
after  the  opening  of  the  next  Session.    2  Geo.  V.  c.  31.  s.  33. 

See  Dominion  Act,  8.  25. 


PART  11. 


NAME  OF  GOBPORATIOK. 


I 


34. — (1)  The  corporate  name  of  every  company  with  share  j;^  ^^f  ^^^^ 
capital  shall  have  the  word  **  Limited  "  as  the  last  word  thereof.  "  Limited." 

(2)  Where  the  (<ompany  or  any  director,  manager,  officer  idem, 
or  employee  thorwif  uses  the  name  of  the  company,  the  word 

**  liimited  "  tijiall  appear  as  the  last  word  thereof. 

(3)  Stnmping,  writing,  printing,  or  otherwise  marking  on  {|avin<. 
^tHKlti,  wares  and  merchandise  of  the  company,  or  upon  f>acka^es 
containing  the  same  shall  not  be  deemed  to  be  a  use  of  the  name 
within  the  provisions  of  this  section. 

(4)  Where   the   word   "company,^   "club,*'   "  «*»ociation  "  ^1^^^^^ 
or  other  e<]uivalent   word   forms  part  of  the  name  the  word  Uon. 

*  Limited  "  mav  be  abbreviated  to  "  I^."  or  **  lid."    2  Geo.  V. 
31,  s.  31  (1-4). 

(5)  If  any  person  or  persons  trade  or  carry  on  **"*'"^^  ivn,n- f^, 
under  any  name  or  title  of  which  "  Limite<i  "  is  the  last  word,  tuiuc  word 
that  person  or  tliose  persons  shall,  unless  duly  incorporaUMl  with  "limitMl" 
limit***!  liability,  l>e  liable  to  a  fine  not  exuvding  $10  for  every  2o[borit,. 
day  upon  which  that  name  or  title  has  been  used.     6  (leo.  V. 

c.  3ft,  s.  3. 

See  Dominion  Act,  ss.  33,  114,  115. 

D.C.A.— 49 
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Sees.  35-40.        35.  Every  private  company  shall  have  on  its  seal  the  words 
^]     ;  "  Private  Company "  and  upon  every  share  certificate  issued 

Company"     ^y  ^^^  company  there  shall  be  distinctly  written  or  printed  the 
to  be  on  seal  same  words.     3-4  Geo.  V.  c.  18,  s.  33  (9). 
and  on  share 
certificates. 


Penalty. 


Name  to  be 
friee  from 
objection. 


Proviso. 


36.  Every  company  and  every  director,  manager,  officer 
or  other  employee  making  default  in  complying  with  the  pro- 
visions of  the  next  preceding  two  sections  shall  incur  a  penalty 
not  exceeding  $10  for  a  first  offence  and  not  exceeding  $100  for 
every  subsequent  similar  offence.  2  Geo.  V.  c.  31,  s.  34  (5)  ; 
3-4  Geo.  V.  c.  18,  s.  33  (10). 

See  Dominion  Act,  s.  114. 

37.  The  corporate  name  shall  be  one  which  is  not  objection- 
able upon  any  public  ground  and  is  not  that  of  any  known  cor- 
poration or  association  incorporated  or  unincorporated,  or  of 
any  partnership  or  of  any  individual,  or  any  name  under  which 
any  known  business  is  being  carried  on,  or  so  nearly  resembling 
the  same  as  to  be  calculated  to  deceive ;  but  a  subsisting  corpora- 
tion, association,  partnership,  individual  or  person  may  consent 
that  its  or  his  name,  in  whole  or  in  part,  be  granted  to  a  new 
corporation  incorporated  for  the  purpose  of  acquiring  or  pro- 
moting the  objects  of  such  business.    2  Geo.  V.  c.  31,  s.  35. 

See  Dominion  Act,  s.  7,  which  is  narrower  in  its 
terms. 

38.  Subject  matter  : — 

(1)  When  name  of  one  corporation  may  be  given  to  another. 

(2)  Idem. 

(3)  Idem. 

See  Dominion  Act,  s.  106  (8). 

39.  Subject  matter: — 

Change  of  name  if  objectionable. 

See  Dominion  Act,  s.  21. 

40.  Subject  matter: — 

(1)  Change  of  name  on  application  of  corporation. 

(2)  In  case  proposed  name  is  objectionable. 

See  Dominion  Act,  s.  22. 

The  following  are  the  Departmental  instructions : 

Changing  Name  of  a  Corporation. 

1.  Where  a  corporation  is  desirous  of  changing  its 
name  the  Lieutenant-Governor,  upon  being  satisfied 
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that  the  corporation  is  solvent,  an<i  that  tJie  change    Sect.  40. 
dettred  is  not  for  any  improijer  purpose  and  is  not V,^,^^^ 
otherwise  objectionable,  may  change  the  name  of  the  j^J^'J^, 
corporation.  fnrfimax 

2.  The  application  must  be  a  formal  i>ctition  of  the 
corjjoration,  signed  by  the  ext»cutivo  officers  of  the  cor- 
|H>ration  and  passed  under  its  common  seal. 

3.  The  petition  must  set  forth  the  corporate  imme, 
the  date  of  incorporation  and  other  material  facts,  and 
should  show : 

(a)  That  the  corporation  is  solvent  and  that  the 
change  desired  is  not  for  any  improper  pur- 
pose and  is  not  otherwise  obj<K;tionable,  as 
above  set  out ; 

(b)  That  the  new  name  is  not  objectionable 
upon  any  public  ground  and  is  not  that  of 
any  known  corporation  or  association  incor- 
porated or  unincorporated,  or  of  any  part- 
nership, or  of  any  individual,  or  any  name 
under  which  any  known  business  is  being 
carried  on,  or  so  nearly  resembling  the  same 
as  to  be  calculated  to  d'^eive; 

(c)  That  the  corporation  is  not  in  arrears  in 
making  its  annual  returns. 

4.  The  facts  in  the  petition  contained  must  be  veri- 
fied by  joint  affidavit  or  statutory  declaration  of  the 
President  and  Secretary  of  the  corporation. 

5.  The  signatures  to  the  petition  an<l  the  impreRsion 
of  the  seal  must  be  verified  by  affidavit  or  statutory 
declaration. 

G.  With  the  petition  the  corporation  must  produce 
tiie  following: 

(a)  A  statutory  declaration  proving  that  the  by- 
law authorizing  the  application  for  an 
Order  changing  the  name  of  the  corporation 
has  been  lawfully  passed  by  the  directors 
and  confirmed  by  a  vote  of  tJie  shareholders, 
present  or  represented  by  proxy  at  a  gi»n- 
eral  meeting  duly  called  for  considering  the 
same  by  notice  specifying  the  terms  of  the 
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Sect.  40.  by-law  to  be  confirmed,  and  holding  not  less 

ilTar^ '  ^2>XL  two-tMrds  of  the  issued  capital  stock 

mental  in-  represented  at  such  meeting,  or,  in  the  case 

tor'Smng-  of  a  Corporation  not  having  share  capital, 

ins  name.'  by  a  vote  of  two-thirds  of  the  members  so 

present  or  represented,  as  the  case  may  be. 

(fo)  A  copy  of  such  by-law,  duly  certified  as  such 
under  the  seal  of  the  corporation; 

(c)  A  certified  copy  of  the  proceedings  at  the 
meeting  of  shareholders  or  members  with 
respect  to  the  passage  and  sanction  of  the 
by-law ; 

{d)  A  certified  extract  from  the  general  by-laws 
of  the  corporation  as  to  the  calling  of  the 
meeting  of  shareholders  or  members ; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy 
of  advertisement  in  the  Ontario  Gazette  or 
local  paper  of  the  holding  of  such  share- 
holders' or  members'  meeting;  and 

(/)  Evidence  of  the  solvency  of  the  corporation, 
which  must  consist  of  a  sworn  copy  of  the 
last  balance  sheet  or  other  sufficient  state- 
ment of  the  affairs  of  the  corporation,  pre- 
pared by  some  responsible  person  conver- 
sant with  its  business.  The  statement  should 
with  reasonable  detail  show  the  nature, 
character  and  value  of  the  corporation's 
assets  and  character  of  its  liabilities.  If 
more  than  a  month  or  so  has  elapsed  since 
the  preparation  of  the  statement,  the  afii- 
davit  or  statutory  declaration  verifying  its 
contents  must,  if  such  be  the  case,  show  that 
the  position  of  the  corporation  has  not- 
materially  changed  since  the  statement  was 
prepared. 

Notice  of  41.  Notice  of  the  change  of  the  name  of  a  corporation  shall 

change.  be  given  by  the   Provincial   Secretary  by   publication   in   the 

Ontario  Gazette.    2  Geo.  V.  c.  31,  s.  39. 

Change  not  42.  The  alteration  of  the  name  of  a  corporation  shall  not 

HghSor        ^^^^^  ^*'^  Tights  or  obligations.     2  Geo.  V.  c.  31,  s.  40. 
obligations.         gee  Dominion  Act,  s.  23. 
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PAirr  HI  86et.4S. 


MSBTIN08  Of  OOMPANY. 

First  Meeting  of  Private  I'omjtany.  or  of  a  Company  which  i* 
not  offering  Shareji,  Debentures  or  Pebenturr  Sforl:<*  to 
Ihe  Public  for  ^Subicription. 

43. — (1)  The  provisional  direotorB  of  a  private  company  pint  niMt- 
or  a  company  vrhirh  does  not  offer  «haro*»,  delM-nture*  or  del>en-  J"*!, 
ture  stock  to  the  public  for  Kubiicription  Hhali  call  a  general 
meeting  of  the  eoinpauy  to  he  held  at  a  convenient  place  within 
six  months  from  the  date  of  the  Ivetters  Patent,  for  the  purpose 
of  electing  directors,  api)ointing  auditors,  sanctioning  the  bv- 
hiws  of  tiie  company,  and  tran<>acting  such  other  business  as  may 
be  necessary  to  enable  the  company  to  carry  on  its  undertaking, 
and  shall,  at  lea.<t  ten  days  I>efore  the  day  on  which  8uch  meet- 
ing is  to  be  held,  give  notice  of  such  meeting  by  registered  letter  Notice, 
addres«e<l  to  each  shareholder,  fH>tting  out  in  detail  the  business 
to  be  transacted  and  matters  to  be  considered  thereat. 

(2)  The  provisional  directors  shall  report  to  such  meeting.  R«port  at 
(a)  The  number  of  shares  autscribed ;  ""*  mwtin*. 
(6)  The  names  of  the  subscribers; 

(c)  The  amount  paid  thereon ; 

(d)  AH  contracts  entered  into  by  or  on  behalf  of  the 

company ; 

(e)  The  amount  of  the  preliminary  expenses,  and 

(/)  A  fTimncial  statement  of  the  affairs  of  the  company 
signed  by  the  auditors,  if  any. 

(3)  If  the  meeting  is  not  called  by  the  provisional  direc-  sharchold- 
tors  as  aforesaid  any  three  or  more  shareholders  may  call  the  *'"•  ""^  *"•*** 
meeting.    2  fleo.  V.  c.  31,  s.  41 ;  8  Geo.  V.  c.  20,  s.  28. 

(As  to  statutory  meeting  of  public  companies,  see  section 
117.) 

In  the  opinion  of  the  authors  tho  above  section  is 
directory  only.  The  report,  unlike  the  one  provided 
for  in  8. 117,  is  not  required  to  be  sent  out  to  the  share- 
holders. 

OINBBAL  )IBRTIN08. 

44.  In  default  of  other  expreas  provision   in   the   Special  NotW  of 
Act,    the    lietters    Patent,   or    Supplementar>*    I^etters    Patent  o»«*rinf. 
or  by-laws  of  a  company,  notice  of  the  time  and  place  for  hold- 
ing general  meetings  of  every  company,  including  the  statu- 
tory meeting  and   tlie  annual  and   special   meetings,  shall   be 
given  at  least  ten  days  previously  thereto  by  registered  letter 

■(  '  '  ■      . 
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Sect.  44. 


Annual 
meeting. 


Report  to  be 
sent  share- 
holders. 

Balance 
sheet. 

Abstract  of 

income  and 

expenditure. 

Auditor's 

report. 

Further 

necessary 

information. 


to  each  shareholder  at  his  last  known  address,  and  by  an  ad- 
vertisement in  a  newspaper  published  at  or  as  near  as  may  be 
to  the  place  where  the  company  has  its  head  office  ^^,  to  the 
chief  place  of  business  of  the  company  if  these  differ.  .2  Geo. 
V.  c.  31,  s.  42. 

See  Dominion  Act,  s.  88  (a). 

45. —  (1)  The  annual  meeting  of  the  shareholders  of  the 
company  shaJl  be  held  at  such  time  and  place  in  each  year -as 
the  Special  Act,  Letters  Patent,  Supplementary  Letters  Patent 
or  by-laws  of  the  company  may  provide,  and  in  default  of  any 
such  provision,  on  the  fourth  Wednesday  in  January  in  every 
year. 

See  Dominion  Act,  s.  105. 

(2)  The  directors  shall,  at  least'-seven  days  before  the  day 
on  which  the  meeting  is  held,  send  by  post  to  every  shareholder 
a  report  containing 

(a)  A  balance  sheet  made  up  to  date  not  more  than  three 
months  before  such  annual  meeting; 

(b)  An  abstract  of  income  and  expenditure  for  the  financial 
period  ending  upon  the  date  of  such  balance  sheet; 

(c)  The  report  of  the  auditor  or  auditors; 

(d)  Such  further  iniormiation  respecting  the  company's 
financial  position  as  the  Special  Act,  the  letters  Patent, 
Supplementary  Letters  Patent,  or  the  by-laws  of  the 
company  may  require;' 

and  the  directors  shall  lay  such  report  before  the  meeting. 

See  Dominion  Act,  s.  105  (2).  If  it  is  desired  the 
by-laws  may  provide  that  the  report  mentioned  in  sub- 
section (2)  need  not  be  sent  to  the  shareholders  (sub- 
sec.  4). 


Balance 

sheet  to 

show  assets  i 

and  Uabili-     namely : 

ties. 


(3)   Every  balance  sheet  shall  be  drawn  up  so  as  to  dis- 
tinguish at  least  the  following  classes  of  assets  and  liabilities, 


(a)  Cash ; 

(b)  Debts  owing  to  the  company  from  its  customers; 

(c)  Debts  owing  to  the  company  from  its  directors,  officers 
and  shareholders; 

(d)  Stock  in  trade; 

(e)  Expenditures  made  on  account  of  future  business; 
(/)   Land,  buildings  and  plant; 

(g)  Goodwill,  franchises,  patents  and  copyrights,  trade- 
marks, leases,  contracts  and  licenses; 

(h)  Debts  owing  by  the  company  secured  by  mortgage  or 
other  lien  upon  the  property  of  the  company; 
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(i)  DebU  owing  by  the  company  but  not  secured;  8ect.4S. 

(!•)  Amuuiit  received  on  common  iihares;  — 

(/)  Amount  received  on  preferre<l  Hhares; 
(m)  Indirect  and  contingent  liabilitiea. 

See  Dominion  Act,  8. 105  (3),  winch  requiros  cfrtuin 
particulars  not  Bet  out  in  the  above  sub-uection. 

\,  i )  If  the  by-laws  of  the  company  so  provide  it  shall  not  When  r»- 
be  necessary  to  send  the  report  mentioned  in  sub-section  2  t<*^pj^*^nt^ 
the  shareholderti.     2  (jeo.  V.  c.  31,  s.  43. 

H      46. — (1 )  Upon  the  receipt  of  a  requisition  in  writing,  signed  ^jjj} 
by  the  holders  of  not  less  than  onetenth  of  the  subscribed  shares  mectiog  bj 
of  the  company,  setting  out  the  objects?  of  the  proposed  meeting,  ^*^5on" 
the  directors,  or,  if  there  is  not  a  quorum  in  omce,  tlie  remaining  therefor, 
directors  or  director  shall  forthwith  convene  a  special  general 
meeting  of  the  company   for  the   transaction   of  the   business 
mentioned  in  the  requisition. 

See  Dominion  Act,  8.  87. 

(2)  If  the  meeting  is  not  called  and  held  within  twenty-one  ny  ghare- 
iiys  from  the  date  upon  which  the  requisition  was  left  at  the  holders. 
ii<a(i  office  of  the  company  any  shareholders  holding  not  less 

•  than  one-tentli  in  value  of  tlie  subscribed  shares  of  the  com- 
,  pany,  whether  they  signed  the  rc<)uisition  or  not,  may  tliem- 
I selves  convene  such  special  general  meeting. 

(3)  The  directors  may  at  any  time,  of  their  own  motion,  ay 

call  a  special  general  meeting  of  the  company  for  the  transac-  dlrwiors. 
tion  of  any  business. 

(4)  Notice  of  any  special  general  meeting  shall  state  the  Notire  of 
business  which  is  to  be  transacted  at  it.    2  Geo.  V.  c.  31,  s.  44. 

47.  The  president  shall  preside  as  chairman  at  every  gen-  Preddiof 
ural  meeting  of  the  company,  and  if  there  is  no  president  or  oA"*^""- 
vice-president,  or  if  at  any  meeting  neither  of  them  is  present 

within  fifteen  minutes  after  the  time  appointed  for  holding  the  £|'*iIJiJJ  ** 
meeting,  the  shareholders  present   shall   choose  one  of  their  when  nceca- 
number  to  be  chairman.    2  Geo.  V.  c.  31,  s.  46.  ■"''J'- 

48.  The  chairman  may,  with  the  consent  of  the  meeting  and  Adjonrn- 
subject  to  such  conditions  as  the  meeting  may  decide,  adjourn  in«ut  by 
any  meeting  from  time  to  time  aiid  from  place  to  place.    8  Geo.  ^°'^'"- 
V.  c.  31,  s.  46. 

49. — (1)  At  any  general  meeting,  unless  a  poll  is  demanded,  Pnetiun 
a  declaration  by  the  chairman  that  a  resolution  has  been  car-  <»  to 
.  ried,  and  an  entry  to  that  effect  in  the  minutes  of  the  company,  f****"^**"*- 
ahall  be  prima  facie  evidence  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or 
against  such  resolution. 
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Sect.  49. 

Taking  vote 
when  poll  is 
demanded. 

Casting 
vote. 


Votes. 


Share- 
holders in 
arrear  not 
to  vote. 


Proxj'. 


Qualifica- 
tion of 
proxy. 


Not  to  vote 
on  show  of 
hands. 

Form  of 


Revocation 
of. 

Depo.sit  of 
proxy. 


(3)  If  a  poll"  is  demanded  it  shall  be  taken  in  such  man- 
ner as  the  bj'^-laws  prescribe,  and  if  the  by-laws  make  no  pro- 
vision therefor  then  as  the  chairman  may  direct. 

(3)  In  the  case  of  an  equality  of  votes  at  any  general  meet- 
ing the  chairman  shall  be  entitled  to  a  second  or  casting  vote. 
2  Geo.  V.  c.  31,  s.  47. 

See  Dominion  Act,  s.  88. 

50.  Subject  to  the  Special  Act,  Letters  Patent,  Supplement- 
ary Letters  Patent  or  by-laws,  at  all  meetings  of  shareholders 
every  -shareholder  shall  be  entitled  to  as  many  votes  as  he  holds 
shares  in  the  company,  and  may  vote  by  proxy,  but  no  share- 
holder in  arrear  in  respect  of  aay  call  shall  be  entitled  to  vote 
at  any  meeting.    2  Geo.  V.  c.  31,  s.  48. 

See  Dominion  Act,  s.  88  (h). 

A  person  registered  without  qualification  as  a 
holder  of  shares  has  the  right  to  vote  thereon  which  the 
chairman  has  no  power  to  question.  He  need  not  be 
shown  to  be  the  beneficial  owner :  Tough  Oakes  v.  Fos- 
ter (1917),  39  0.  L.  R.  144. 

51. —  (1)  The  instrument  appointing  a  proxy  shall  be  in 
writing  under  the  hand  of  the  appointor  or  of  his  attorney  duly 
authorized  in  writing,  or,  if  the  appointor  is  a  corporation,  either 
under  the  common  seal  or  under  the  hand  of  an  officer  or  at- 
torney so  authorized,  and  shall  cease  to  be  valid  after  the 
expiration  of  one  year  from  the  date  thereof. 

(2)  No  person  shall  act  as  a  proxy  unless  he  is  entitled  on 
his  own  behalf  to  be  present  and  vote  at  the  meeting  at  which 
he  acts  as  proxy  or  has  been  appointed  to  act  at  that  meeting  as 
proxy  for  a  corporation. 

(3)  A  proxy  for  an  absent  shareholder  shall  not  have  the 
right  to  vote  on  a  show  of  hands. 

(4)  An  instrument  appointing  a  proxy  may  be  according 
to  Form  6  or  such  other  form  as  may  l>e  prescribed  by  the  by- 
laws of  the  corporation  and  shall  not  contain  anything  but  the 
appointment  of  the  proxy  or  a  revocation  of  a  former  instru- 
ment appointing  a  proxy. 

(5)  An  instrument  appointing  a  proxy  may  be  revoked  at 
any  time.    2  Geo.  V.  c.  31,  s.  49. 

(6)  The  directors  may  by  by-law  prescribe  the  period  of 
time  immediately  preceding  any  special  or  general  meeting  of 
the  shareholders  within  which  the  instrument  appointing  the 
proxy  shall  be  deposited  with  the  company;  provided  that  in  no 
case  shall  such  period  of  time  exceed  seventy-two  hours  im- 
mediately preceding  the  meeting  for  which  such  proxy  is  to  be 
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umkI  or  acted  upoii;  and  further  provided  that  any  period  of    8Mt.il. 

time  po  fixed  fhall  be  apecified  in  tlie  notioe  calling  the  meeting. 

9  (i«o.  V.  c.  41,  a,  t. 

See  Dominion  Act,  ss.  88  (b),  80  (e). 

52.  Mectingii  of  the  »}iareholderii,  directorR  and  eiectitive  \Vh*r» 
ri.iiiiiiitt»-««  chilli  be  held  at  tin*  plat*  wh<*re  th<»  hoad  office  o' ^Tw^ftd 
\hi'  t<>iii]>aii\  1-  KJtuate  exd'pt  when  utherwJM'  proxided  by  the 
5jHH  lal  Act,  lx>ttfri  Patent,  SupplfnuMitary  I>'tt*Tj«  TntiMit  or 
titf  by-lawB  of  the  coni|iany,  hut  ohall  not  be  held  out  of  Ontario 
unlaaa  when  so  authorized  by  the  Spet'ial  Act,  Iietter«  I*atent  or 
Supplemcntar}'  IxHtera  I'atent.    2  (Sfo.  V.  c.  31,  i.  50. 

See  Dominion  Act,  ss.  105,  88  (a). 


PART  IV. 

SHARES,   CALLS. 

Oenerally. 

53.  No  ahareholder  of  a  co-operative  cold  storage  company  Limit  of 
or   a«j*ociation    to   which   aid   has   l>een   or   may   hereafter   l»e  ^fl*". 
granted  under  the  provisioni!  of  any  litatute.  or  of  a  cliec^  and  boldinc  in 
butter  manufarturin*^  company  carried  on  on  the  co-operati>e  <*»^«'n 
pUn,  sluUl  hold  shares  to  an  amount  exceeding  $1,000,     *i  Geo.  ***** 
V.  c.  31,  a.  61. 

54. — (1)  Every  shareholder  shall,  without  payment,  be  en- gj^j^^^ 
titled  to  a  certificate  under  Die  common  seal  of  the  eomiiany  ovrtiiicau. 
stating  the  numlM>r  of  shares  held  by  him  and  the  amount  paid 
up  thereon,  but,  in  respect  of  a  share  or  shares  held  jointly  l»y 
several  persons,  the  company  shall  not  be  bound  to  issue  more 
than  one  certificate,  and  delivery  of  a  certificate  for  a  share  to 
one  of  several  joint  shareholders  shall  be  sufiicient  deliverv  to 
all. 

See  Dominion  Act,  s.  80  (a). 

(?)  The  certificate  shall  be  prima  faeie  evidence  of  the  title  i-^vldeow 
of  the  sluireholder  to  the  ahares  mentioned  in  it.  'I  (teo.  V.  c.  u'f  titt«. 
81,  s.  51  (1-2). 

.     See  Lorsch  v.  Shamrock  Consoli/iated  (1917).  39  O. 
L.  B.  315. 


(3)  Wherv-a  company    issues   shares   in    |Kuinds   sterling,  SliarM 
francs  or  marks,  shares  previously  issued  in  Canadian  currency  ij^^*" 
may,  at  the  option  of  the  holder,  be  exchnngtMl  for  shares  in  Ktrriiar  or 
}x>unds  sterling,  francs  or  marks.    2  (Jeo.  V.  c.  31,  s.  5:?  (3)  ; '""f*  '"' 
3-4  Geo.  Y.  c.  18,  s.  33*  (12).  ""^'^ 
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Sees.  54-58 

Fixed  value 
of  shares 
so  issued. 


Shares  to 
include 
share  war- 
rants. 

Lost  certifi- 
cate. 


Restrictions 
on  transfer. 


Liability 
where  call 
remains 
unpaid- 


Refusal  to 

register 

transfer 

where 

shareholder 

indebted  to 

corporation. 


(4)  For  the  purpose  of  dividends,  distributioii  of  assets, 
voting  and  all  other  matters  relating  to  the  amount  of  shares 
issued  in  pounds  sterling  or  francs  or  marks,  one  pound  sterling 
or  twenty-five  francs  or  twenty  marks  shall  be  calculated  as 
five  dollars.  2  Geo.  V.  c.  31,  s.  52  (4) ;  3-4  Geo.  V.  c.  18,  s. 
33  (13). 

(5)  Shares  shall  include  share  warrants,  where  the  com- 
pany is  authorized  to  issue  the  same.  2  Geo.  V.  c.  31,  s.  52  (5). 

55.  If  a  share  certificate  is  defaced,  lost  or  destroyed,  it 
may  be  renewed  on  payment  of  such  fee,  if  any,  not  exceeding 
twenty-five  cents,  and  on  such  terms,  if  any,  as  to  evidence 
and  indemnity  as  the  directors  think  fit.    2  Geo.  V.  c.  31,  s.  53. 

56.  Subject  matter: — 

(1)  Shares  personal  estate. 

(2)  Subject  to  section  58,  no  by-law  shall  be  passed  which 
in  any  way  restricts  the  right  of  a  holder  of  paid-up  shares  to 
transfer  the  same,  but  nothing  in  this  section  shall  prevent  the 
regulation  of  the  mode  of  transfer  thereof.     2  Geo.  V.  c.  31, 

s.  54. 

See  Dominioii  Act,  ss.  45,  64ff. 

57.  Subject  matter: — 

(1)  Directors'  consent  required  where  shares  not  paid  up. 

See  Dominion  Act,  s.  65. 

(2)  Their  liability,  if  they  allow  transfers  to  persons  with- 
out means. 

See  Dominion  Act,  s.  83. 

(3)  Relief  from  liability  by  entering  protest. 
See  Dominion  Act,  s.  83. 

(4)  Where  a  share  upon  which  a  call  is  unpaid  is  trans- 
ferred without  the  consent  of  the  directors,  the  transferee*  shall 
be  liable  for  the  call  to  the  same  extent  and  with  the  same 
liability  to  forfeiture  of  the  shares,  if  the  call  remains  unpaid, 
as  if  he  had  been  the  holder  when  the  call  was  made,  and  tlie 
transferor  shall  remain  also  liable  for  the  call  until  it  has  been 
paid.    2  Geo.  V.  c.  31,  s.  55. 

58.  Where  the  I^etters  Patent,  Supplementary  Letters  Pa- 
tent or  by-laws  of  a  corporation  confer  that  power  on  the  direc- 
tors, they  may  decline  to  register  a  transfer  of  shares  belonging 
to  a'  shareholder  who  is  indebted  to  the  corporation.  2  Geo. 
V.  c.  31,  s.  56. 

See  Dominion  Act,  s.  67. 


G19 

58.  The  director*,  upon  the  paMiOff  of  a  by-law  auUiorizing    Sect.  ft8. 

the  payment  of  a  dividend  upon  fharen,  may  direct  that  no  ^':^^ 

entry  of  trannfer*  ftliall  be  made  in  the  book*  of  the  company  inntlir 
for  a  period  of  two  weeki  immediately  preceding  tlw  payment  *****'J|J52^ 
of  fucii  dividend,  and  payment  thereof  ahall  be  made  to  the  [koa  ordirr 
•harv)K>Idcm  'of   record   on    tiic   date  of  cktaing   Htich    hook*.  d«od. 
«  G«o.  V.  c.  31.  1.  57. 

00.  Subjc-ct  matter: — 
Transfer  valid  only  after  entry. 
See  Dominion  Act,  s.  64. 

61. — (1)  I'i"    <■>•<<  lurK  may,  for  Uie  purpow  of  notifving Ti«nareror 
tl»e  person  registered  therein  as  owner  of  »uch  sharoR,  refuse  to  '"■'[^ 
allow  the  entry  in  any  puch  books  of  a  transfer  of  shares,  and  in  "**        ' 
that  event  chall  forthwith  give  notice  to  the  owner  of  the  applica- 
tion for  the  entry  of  the  transfer. 

(2)  Such  owner  may  Imlge  a  caveat  agaiuttt  the  entr}'  of  the  P*"*"  "•' 
transfer  and  tjjereupon  such  transfer  shall  not  he  made  for  a  p^veiit 
period  of  forty-eight  hours. 

(3)  If,  within  one  week  from  the  giving  of  such  notice  or  Transfer 
the  expiration  of  the  period  of  forty-eight  hours,  whicliever  shall  ^"J.^  ^f 
laat  expire,  no  order  of  a  competent  court  enjoining  the  entry  no  onler 
of  Buch  transfer  shall  have  been  served  upon  the  con)j>any  the  ••rved. 
transfer  may  be  entered. 

(4)  Where  a  transfer  is  entered  after  the  proceedings  men- Companr  not 
tioned  in  this  section  the  company  shall,  in  respect  of  the  shares  ^  **  ||"** 
so  transferred,  be  free  from  liability  to  a  person  whose  rights  are  eotnpU«d 
purported  to  U*  transferre<l,  but  without  prejudice  to  any  claim  «itii. 
which  the  transferor  may  have  against  the  transferee.    2  Qeo.  V. 

c.  31.  s.  59. 

The  Dominion  Act  contains  no  similar  provision. 

68. —  (1)  The  directors  may  call  in  and  demand  from  the  caUinc  in 
shareholders  the  amount  unpaid  on  shares  by  them  sulwcribed  inBiaimenu. 
or  held,  at  such  times  and  places  and  in  surli  pavements  or  instal- 
ments as  the  8iM>cial  .\ct.  the  Letters  Patent,  Supplementary 
Letters  Patent,  this  Act,  or  the  by-laws  of  the  company  require 
or  allow;  and  interest  shall  accrue  upon  the  amount  of  any 
unpaid  call  from  the  day  appointed  for  payment  of  such  call. 

(2)  The  demand  shall  state  that  in  the  event  of  nonpayment  t>eniaod  to 
of  shares  in  respect  of  which  the  call  was  made  will  U*  liable  •««t»  lia- 
to  be  forfeited.  ^^XSU. 

(3)  Tf.  after  the  demand,  any  call  is  not  paid  within  the  time  Forf*itur« 
and  in  the  manner  provided  by  the  Special  kvU  the  I>i>tters  Pa-  of  abanw. 
tent.  Supplementary  I^etters  Patent  or  the  by-law  the  directors, 

by  resolution  to  that  efft>ct  rei-iting  the  farts  and  duly  recor<led 
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Sect.  62.  in  their  minutes,  may  summarily  forfeit  any  shares  whereon 
such  payment  is  not  made;  and  the  same  shall  thereupon  be- 
come the  property  of  the  company,  and  may  be  disposed  of  as, 
by  by-law  or  otherwise,  the  company  may  ordain;  but  such 
forfeiture  shall  not  relieve  the  shareholder  of  any  liability  to  the 
company  or  to  any  creditor.    2  Geo.  V.  c.  31,  s.  60. 

See  Dominion  Act,  ss.  58-63. 


Share  Warrants. 

63.  Subject  matter : — 
Issue  of  share  warrants. 
See  Dominion  Act,  s.  68A. 

64.  Subject  matter  : — 
Eights  of  holders.  -; 
See  Dominion  Act,  s.  68A2. 

65.  Subject  matter: — 
Surrender  of  share  warrants. 

See  Dominion  Act,  68 A3. 

66.  The  bearer  of  a  share  warrant  may,  if  the  Letters  Patent 
or  Supplementary  Letters  Patent  so  provide,  be  deemed  to  be  a 
shareholder  of  the  company,  either  to  the  full  extent  or  for 
such  purposes  as  may  be  thereby  prescribed,  but  he  shall 
not  be  qualified,  in  respect  of  the  shares  specified  in  such 
warrant,  to  be  a  director  where  the  by-laws  of  the  company 
provide  that  a  director  must  be  the  holder  of  a  specified  number 
of  shares.    2  Geo.  V.  c.  31,  s.  64. 

67.  Except  as  herein  otherwise  expressly  provided  no  person 
shall,  as  a  bearer  of  a  share  warrant,  sign  a  requisition  for  call- 
ing a  meeting  of  the  company,  or  attend,  or  vote,  or  exercise  any 
other  privilege  of  a  shareholder  at  a  meeting  of  the  company, 
or  be  entitled  to  receive  any  notices  from  the  company;  but  the 
bearer  of  a  share  warrant  shall  be  entitled  iii  all  other  respects 
to  the  same  privileges  anr"  advantages  as  if  he  were  named  in  the 
register  of  shareholders  as  the  holder  of  the  shares  included  in 
the  warrant,  and  he  shall  be  a  shareholdei'  of  the  company.  -  2 
Geo.  V.  c.  31,  s.  65. 

68.  Subject  matter : — 

Entries  on  issue  of  share  warrants. 

See  Dominion  Act,  s.  68A5. 

Compliance  69.  Until  the  warrant  is  surrendered  the  above  particulars 

with  8.  118.  shall  be  deemed  to  be  the  particulars  which  are  required  by 

section  118  to  be  entered  in  the  register  of  shareholders;  and 

on  the  surrender  of  a  warrant  the  date  of  such  surrender  shall 


How  far 
holders  of 
share  war- 
rants to  be 
deemed 
share- 
holders- 


Restrictions 
on  holders 
of  share 
warrants. 
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Iw  enterwl  u  if  it  were  the  deti*  et  which  •  iM*riun  oeeeed  to    SeetM. 
be  e  »hircholdcr.    «  Geo.  V.  o.  31,  ».  67.  

Sec  Uomiuion  Act^  8.  68A6. 

70. — (1)  The  hearer  of  a  share  warrant  iiiay  at  any  time  ^j^g^^f^  ^ 
il<'(Mt.it  the  warrant  at  the  oflke  of  the  coiii|iany,  and  m  '®"S §'|'%*'|*,*** 
rts   tin-   wjinaii!    n  iii.tiii^  M  depotittnl   tJie  depositor  »hull   '>a*e2har** 
th<-  Mill*    ii;^';,;   uf  M.Miing  a  requi'iition  fur  calling  a  m«<^ii)^  warrant*. 
of  the  (-otii|Niny  and  of  attending;  and  voting  and  exer' 
other  pri\ilege8  of  a  shareholder  at  anv  niet'ting,  li>  r 

the  expiration  of  two  clear  davi  from  tiie  time  of  deposit,  as 
if  his  name  were  imtorted  in  the  register  of  Mliareholdcrs  as 
the  holder  of  the  Khares  includo<l  in  the  depot<iti*<l  wnrrant,  and 
tli«'  iotnjMUiy  »hall,  on  two  dayi*'  written  notice,  return  the  de- 
{M>..it<ii  sliare  warrant  to  the  de|>o«itor. 

(3)   Not  more  than  one  permn  shall  be  recognized  as  de- CondltioBSL 
{NMitor  of  the  share  warrant.    ?  Oeo.  V.  c.  31,  s,  68. 

Sec  Dommion  Act,  s.  68A7. 

71.  The  directors  may  make  rules  as  to  the  terms  on  which  i^Mit  Rbara 
a  new  share  warrant  or  coupon  may  be  issued  in  case  of  tlie  '»«rr«nt, 
defacement,  loss  or  det^ructiou  of  the  original.     2  (leo.  V.  c. 
31,  s.  69. 

.Liability  of  Shareholders — Execution  of  Trusts. 

72.  Subject  matter: — 

(1)  Trusts, 

(2)  Suflicient  discharge. 

(3)  Application  of  money  paid. 

Sec  Dominion  Act,  s.  50. 

78.  Subject  matter: — 

( 1 )  Trustees,  etc.,  and  Mortgagor  may  vote. 
Kxceptions. 

Sec  Dominion  Act,  s.  42,  which  difTers  from  the  On- 
tario section  by  omitting  the  provision  that  the  i>er8()n 
who  mortgages  or  liy(M)thc>cateH  his  shares  loses  his 
right  to  vote  if  he  has  in  the  docuini'iit  expressly  viu- 
powered  the  holder  of  the  mortgage  or  hy)>otheeation 
to  vote. 

(2)  Subject  to  the  by-laws,  if  shares  are  Iwld  jointly   by  j^in, 
two  or  more  persons  an>  one  of  them  prewnt  at  a  in<vting  may,  hultWra  of 
in  the  abfXMice  of  the  other  or  "theri«,  vote  tben^on.  but  if  more  •***• 
than  one  of  them  are  presi'nt,  or  reprei-enteil  by  proxy,  they  shall 

vote  together  on  the  shares  jointly  held.    2  Geo.  V.  r.  31,  s.  71, 

See  Dominion  Act,  ss.  88  and  80  (r). 
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Sect.  73.  74.  iSubjeet  matter : — 

(1)  Liability  of  shareholders. 

See  Dominion  Act,  s.  39. 

(2)  Set-off. 

See  Dominion  Act,  s.  40. 

75.  Subject  matter: — 

Shareholders  not  liable  beyond  unpaid  amount. 

See  Dominion  Act,  s.  38. 

76.  Subject  matter : — 

(1)   Trustees  not  personally  liable. 
Liability  of         (2)  If  the  trust  is  for  a  living  person  not  under  disability 
beneficiary,    ^^^^y  person  shall  also  be  liable  as  a  shareholder. 

Where  (3)  If  the  testator,  intestate,  ward,  lunatic  or  person  so 

et°^  not*^^'    represented  is  not  named  in  the  books  of  the  company  the  exe- 
named  cutor,  administrator,  guardian,  committee  or  trustee  shall  be 

trustee,  etc.,  personally  liable  in  respect  of  such  shares  as  if  he  held  them 
in  his  own  name  as  owner  thereof.    2  Geo.  V.  c.  31,  s.  74. 

See  Dominion  Act,  s.  41. 

77.  Subject  matter: — 

Person  holding  shares  as  collateral  security  not  personally 
liable  prior  to  foreclosure. 

See  Dominion  Act,  s.  41  (2),  from  which  the  Ontario 
section  differs  by  expressly  providing  that  the  holder 
of  shares  as  collateral  security  is  personally  liable 
thereon  after  foreclosure. 


PART  V. 

PREFEBENCE  AND  DEBENTURE  STOCK,  DEBENTURES  AND 
MORTGAGES. 

78.  Subject  matter : — 
(1)   By-laws  for — 

(a)  Borrowing  money; 

(&)   Issuing  securities; 

(c)   Disposing  of  securities. 

Borrowing  See 'Dominion  Act,  s.  69  (1)  (a)  (c).     See  also  s.  82 

by-law.  (1)  of  this  Act.  It  is  advisable  that  the  general  borrow- 
ing by-law  of  the  company  should  be  passed  in  pursu- 
ance of  and  combine  the  wording  of  both  sections  78 
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and  82.  The  by-law  may  be  Banotioned  by  the  oonaent  in    Sect.  78. 
writiDg  of  all  the  abareholders  in  lieu  of  oonfinnation 
at  a  general  meeting :  8. 144. 

The  exercise  of  borrowing  powers  by  all  public  com- 
panies, except  those  which  do  not  o£fer  shares,  deben- 
tores  or  debenture  stock  to  the  public  for  subscription, 
ia  forbidden  until  the  provisions  of  section  114  have 
been  complied  with. 

(2)  By-laws  for— 

(a)  creating  preference  shares. 

See  Dominion  Act,  s.  47. 

(6)  The  conversion  of  preference  shares  into  common  shares  ConveraioB 
or  debentures  or  debenture  stock,  debentures  into »'  preftnoet 
debenture  t4ock  or  preference  shares,  or  any  class  of 
i^are«  or  securities  into  any  other  class. 

By-laws  passed  under  both  sub-sections  (a)  and 
(6),  in  addition  to  confirmation  by  the  shareholders,  by 
vote  of  the  shareholders  under  s.  79  or  consent  in  writr 
ing  under  s.  144,  may  also  require  confirmation  by  sup- 
plementary letters  patent  as  a  pre-requisite  to  their 
validity  where  s.  80  (2)  of  the  Act  applies.  Section  81 
should  also  be  noted,  which  requires  the  consent  of  the 
holders  to  redemption  or  conversion  unless  such  re- 
demption or  conversion  was  a  term  of  the  issue. 

(3)  General  powers  of  borrowing  not  affected. 
See  Dominion  Act,  s.  69  (2). 

79.  No  by-law  for  any  of  the  purposes  mentioned  in  the  confirmins 
next  preceding  section  shall  take  effect  until  it  has  been  con-  by-law. 
firmed  by  a  vot<*  of  shareholders  present,  <»r  represented  by 
proxy  and  holding  not  less  than  two-thirds  of  the  issued  capital 
stock  represented  at  t]»e  meeting  or  by  vote  of  two-thirds  of  the 
mcnilN>rs  so  present  or  represented,  as  the  case  may  be,  at  a 
general  nieeting  duly  called  for  considering  the  same.  2  Q«o. 
V.  c.  .31.  s.  77. 

See  Dominion  Act  s.  69  as  to  oonfinnation  of  bor- 
rowing by-law,  and  s.  48  as  to  confirmation  of  prefer- 
ence share  by-law.  Confirmation  by  consent  in  writ- 
ing of  all  the  shareholders  ot  members  of  the  corpora- 
tion is  authorized  by  s.  144. 
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Sect.  80. 

Hy-law  for 
issue  of 
preference 
shares. 


Restrictions 
to  be  set 
out  in  cer- 
tificate. 


80. — (1)  A  by-law  for  the  creation  and  issue  of  preference 
shares  or  for  the  conversion  of  shares,  debentures  or  debenture 
stock  into  preference  shares  may  provide  that  the  holders  of 
such  shares  shall  have  such  preference  as  regards  dividends 
and  repayment  on  dissolution  or  winding-up  as  may  be  therein 
set  out,  and  the  right  to  select  a  stated  proportion  of  the  board 
of  directors,  or  such  other  control  over  the  affairs  of  the  com- 
pany as  may  be  considered  expedient;  or  may  limit  the  right 
of  the  holders  thereof  to  specific  dividends  or  control  of  the 
affairs  of  the  company  or  otherwise,  not  contrary  to  law  of  to 
this  Act,  and  may  provide  for  the  purchase  or  redemption  of 
such  shares  by  the  company  as  therein  set  out;  but  any  term  or 
provision  of  such  by-law,  whereby  the  rights  of  holders  of  such 
shares  are  limited  or  restricted,  shall  be  fully  set  out  in  the 
certificate  of  such  shares,  and  in  the  event  of  such  limitations 
and  restrictions  not  being  so  set  out  they  shall  not  be  deemed  to 
qualify  the  rights  of  holders  thereof. 

See  Dominion  Act,  s.  47. 

The  provision  of  the  above  section  to  the  effect  that 
failure  to  set  out  fully  in  the  preference  share  certifi- 
cate any  term  or  provision  of  the  by-law  whereby  the 
rights  of  holders  are  limited  or  restricted,  leads  to  con- 
siderable difficulty.  Such  terms  or  provisions  are  fre- 
quently long  and  elaborate,  in  which  case  it  is  submitted 
that  setting  out  such  terms  and  provisions  in  an  ab- 
breviated form  is  a  sufficient  compliance  with  the 
section,  provided  that  the  disclosure  of  the  limitations 
and  restrictions  in  the  certificate  is  complete  and  un- 
ambiguous. Setting  out  the  restrictions  on  the  back  of 
the  certificate,  if  they  are  referred  to  on  the  face,  has 
been  held  to  be  a  compliance  with  the  section :  Harrison 
V.  Marshall  (Meredith,  C.J.C.P.,  March  4th,  1920,  un- 
reported). 

When  con-  (2)   No  such  by-law  which  has  the  effect  of  increasing  or 

firmation  by  decreasing  the  capital  of  the  companv,  or  increasing  the  amount 
tary  letters  of  the  preference  stock  aufhorized  by  the  special  Act,  T^etters 
patent  re-  Patent,  Supplementary  Ijetters  Patent  or  any  prior  by-law  of 
quire  .  ^^^q  company,  or  otherwise  varying  any  term  or  provision  thereof, 

shall  be  valid  or  acted  upon  until  confirmed  by  Supplementary! 

Tjetters  Patent.    2  Geo.  V.  c.  31,  s.  78;  6  Geo.  V.  c.  35,  s.  4.    .: 

See  Dominion  Act,  s.  52  (2),  as  to  confirmation  of 
increase  of  capital  by  supplementary  letters  patent, 
and  s.  54  as  to  similar  confirmation  of  decrease  of  capi- 
.    tal. 
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As  to  the  meaning  of  the  wordii  **huH  ilie  effoct  of  Sect.  80. 
decreasing  the  capital/'  it  is  Hubmitted  that 
iiK-  iiv  law  docM  not  have  Huoh  effect  until  a  redemption 
or  purchuHe  of  the  shares  takes  place.  It  is,  however, 
advisable  to  have  a  by-law  to  which  the  section  may 
apply  coufirmcHi  by  supplementary  letters  patent  as 
«oon  as  possible. 

81.  Uniecs  preference  sharefl,  debenture  stock,  debentures  £"'3^'  °' 
or  boDd«  are  ifuiued  mibject  to  redemption  or  conversion  the  p^^ic^UoB. 
uinie  8hall  not  1m>  Kubjoct  to  redemption  or  i-ouvcrtiion  without 
tlK»  couiient  uf  the  holders.    2  Geo.  V.  c.  31,  g.  7!^ 

82. -(1)  The  director  may  charge,  hypotliecftte,  mortgage,  Mortgafca 
or  phHljie  any  or  all  of  the  real  or  |)ersoiml  proix^rty,  including  •o'J^'^'* 
book  drbts  and  unpaid  calls,  rightj;,  powers,  undertaking  and  ^^c 
franchisett  of  the  corporation  to  secure  any  bonds,  del)cnture8, 
debenture  stock,  or  otl»er  securities,  or  any  liability  of  the  cor- 
poration. 

See  Dominion  Act,  s.  69  {d)y  which  is  narrower  in 
its  terms  than  the  above  section. 

(2)   A  duplicate  original  of  suHi  charge,  mortgage  or  other  I>upHcat« 
intitrunient  of   hy|M)t]KHation  or   ph^lge    made   to   secure   hiuIi  *** 
bondx,  dfbcntures  or  dfU*nture  Mock  or  other  M'ciiritics  shall  l»e 
forthwith  fTled  in  the  oflice  of  the  ProTincial  Secretary  as  well 
as  registered   under  the  provisions  of  any  other  Act  in   that  RcKUtrntion. 
behalf.    2  (!eo.  V.  c.  31,  s.  80. 

See  Dominion  Act,  s.  69A,  and  the  notes  to  ss.  69- 
69M  at  pages  395-397.  There  is  no  penalty  for  default 
in  filing  a  duplicate  and  probably  the  section  is  direc- 
tory only. 

Doubtless  the  words  *' other  securities'*  are  to  be 
read  rjitsdem  fiencrLs.  No  express  provision  is  made 
for  filing  one  of  the  debentures  of  a  series  where  there 
is  no  covering  trust  deed. 


. 
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88.  The    persons    named    as    provisional    directors    in    the  Firvt 
Special  .\ct  or  in  tlk*  Ijetters  Patent  shall  l>e  the  directors  of  "*''**^®** 
the  romi>any  until  replactnl  by  the  same  numlter  of  otliers  duly 
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When 
election 
to  be  held- 


Sect.  83.    elected  in  their  stead  by  the  shareholders  in  general  meeting, 

whioh  shall  be  held  not  later  than  six  months  after  the  coming 

into  force  of  the  Special  Act  or  the  date  of  the  Letters  Patent, 
and  thev  shall  be  eligible  for  election.  2  Geo.  V.  c.  31,  s.  81; 
6  Geo.  V.  c.  35,  s.  5. 

See  Dominion  Act,  s.  73. 

The  above  section  expressly  states  what  the  Domin- 
ion section  implies,  viz.,  that  the  provisional  directors 
must  be  replaced  by  an  equal  number  of  permanent 
directors.  The  result  of  the  provision  is  that  stating  in 
the  petition  the  names  of  the  provisional  directors,  as 
required  by  the  Act,  has  the  effect  of  fixing  the  number 
of  the  board,  which  can  thereafter  only  be  changed 
.  under  s.  90.  Furthermore,  there  must  obviously  be 
petitioners  equal  in  number  to  that  of  the  board  of  per- 
manent directors  proposed  to  be  elected. 

84.  Subject  matter: — 
Board  of  directors. 

See  Dominion  Act,  s.  72,  and  the  notes  to  ss.  72,  74, 
77  and  78. 

85. —  (1)  Except  as  in  this  section  provided  no  business  of 
a  company  shall  be  transacted  by  its  directors  unless  at  a  meet- 
ing of  directors  at  which  a  quorum  of  the  board  shall  be  present. 

See  Dominion  Act,  s.  80  (e). 


Business 
must    be 
transacted 
by  quorum 
of  board. 


Majority  to  (^)   Unless  otherwise  provided   by  the  Letters  Patent   or 

constitute       Supplementary  Letters  Patent  a  majority  of  the  directors  shall 
quorum.         \^  necessary  to  constitute  a  quorum. 

See  Dominion  Act,  s.  80  (e). 

If  it  is  desired  that  less  than  a  quorum  be  em- 
powered to  act,  an  appropriate  provision  should  be 
inserted  in  the  petition  for  incorporation. 

Pjjjjjj  (3)   So  long  as  a  quorum   of  directors  remains   in   office 

vacancies       vacancies  in  the  board  mav  be  filed  by  such  directors  as  remain 

whUe  there     j^  oflRce. 
IS  a  quorum. 

See  Dominion  Act,  s.  78  (c). 


Calling 
meeting 
when  no 
quorum. 


(4)  Whenever  there  is  not  a  quorum  of  directors  in  office 
it  shall  be  the  duty  of  the  remaining  directors  or  director  forth- 
with to  call  a  meeting  of  the  shareholders  to  fill  the  vacancies, 
arid  in  default  the  meeting  may  be  called  by  any  shareholder. 
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(5)  If  there  are  iio  directon  remaining  in  oflk»  a  meeting    8aet.86. 

to  elect  ili  rector*  maj  be  called  by  any  shareholder.    8  Geo.  V.  ^.^j^     

f.  31,  $.  83.  oMHiBc 

See  Dominion  Act,  s.  87.  Sraeiora. 

86. — (1)  The  ahareholderM  of  a  comixmjf  having  more  than  Buevdv* 
nix  ilirectoni  may,  iy  a  resoIutloiP.paMicd  by  a  vote  of  thoae  commlttot. 
pre«ent  or  represented  by  proxy  and  holding  not  leM  than  two- 
thirds  of  the  issued  capital  stock  repreticnted  at  a  general  meet- 
ing called  for  that  purpose,  authorize  Uie  directors  to  delegate 
any  of  tlieir  powers  to  an  executive  (X)mmitt6e,  consisting  of 
not  leas  than  three,  to  be  elected  by  the  directors  from  their 
number. 

(2)  A  comniittef>  so  formed  shall,  in   the  exercise  of  the  Commit t«e 
powers  so  delegati>d,  conform  to  any  regulation  that  may  be  *"*'^|i^^ 
imposed  upon  them  bv  such  n'solution  or  by  the  directors.     2 
Geo.  V.  c.  31,  g.  84.    ' 

See  Dominion  Act,  s.  80,  notes  at  p.  485.  The  Act 
does  not  specify  that  the  quorum  of  the  executive  com- 
mittee may  be  fixed.  It  is,  however,  submitted  that 
this  may  be  done. 

87.  Subje<'t  matter: — 
Qualification  of  directors. 

See  Dominion  Act,  s.  75. 

88.  Subject  matter:— 
Klection  of  directors — 

(tf)   Yearly. 

Sec  Dominion  Act,  s.  78  (o). 

(b)   By  ballot. 
See  Dominion  Act,  s.  78  (6). 

(e)   President,  vice-president  and  officers. 
See  Dominion  Act,  s.  78  (d). 

89.  Subjwt  matter: — 

Failun>  to  ebtt   directors — how   remedied. 

See  Dominion  Act,  s.  74. 

80.  Subject  matter: — 

(1)  Change  by  by-law  of  number  of  quorum  of  directors 
or  of  head  office  in  Ontario. 

See  Dominion  Act,  s.  76  as  to  varyin^ir  numbers  of 
directors  and  changes  of  location  of  head  office.    As 
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Sect.  85.    to  fixing  the  quorum  of  the  board,  see  Dominion  Act,  s. 

~  80  (e).     Under  the  Ontario  section  there  is  no  power 

-  to  fix  the  quorum  at  less  than  a  majority  without  the 

.  '  authority  of  letters  patent  or  supplementary  letters 

patent.     See  s.  85  (2),  supra. 

Chairman  of  (la)  A  company  may  by  by-law  provide  for  the  election  of 
(Um'tors.  ^  chairman  of  the  Board  of  Directors,  and  define  his  duties  and 
may  assign  to  the  chairman  of  the  Board  of  Directors  any  or 
all  of  the  duties  of  the  president  or  other  officer  of  the  com- 
pany as  prescribed  by  this  Act,  and  in  that  case  the  by-law  shall 
fix  and  prescribe  the  duties  of  the  president: 

(a)   When  a  by-law  has  been  passed  under  the  provisions  of 
this  sub-section  for  the  appointment  of  a  chairman 
of  the  Board  of  Directors,  this  Act  so  far  as  it  affects 
•  the  company  passing  the  by-law  shall  be  read  as  if 

the  chairman  of  the  Board  of  Directors  had  been 
named  in  the  Act  instead  of  the  president,  so  far  as 
the  by-law  transfers  or  assigns  the  duties  of  the 
president  to  the  chairman  of  the  Board  of  Directors. 
8  Geo.  V.  c.  20,  s.  29. 

(2)   Subject  matter : — 

By-law  to  be  confirmed  by  shareholders. 

See  Dominion  Act,  s.  76. 

Publication.  (3)   A  copy  of  the  by-law  certified  under  the  seal  of  the 

company  shall  be  forthwith  filed  in  the  office  of  the  Provincial 
Secretary  and  published  in  the  Ontario  Gazette;  and,  in  case 
of  the  removal  of  the  head  office  twice  in  a  newspaper  published 
in  the  place  where  the  head  office  was  located  and  also  twice  in 
a  newspaper  published  in  the  place  to  which  the  head  office  is 
to  be  removed  or  as  near  thereto  as  may  be.  2  Geo.  V.  c.  21, 
s.  88. 

See  Dominion  Act  s.  76. 

91.  Subject  matter : — 
(1)  By-laws, 
(a)-  Shares. 

See  Dominion  Act,  s.  80  {a). 

(b)   Dividends. 
See  Dominion  Act,  s.  80  (fe). 

Directors*  (c)   The  amount  of  the  share  qualifi'oation  of  the  directors 

services,  and  the  remuneration  of  the  directors  and  of  the 

President  and  Vice-President; 

See  Dominion  Act,  s.  80  (c). 
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(d)  The  time  at  which  and  place  where  Uip  mectinj^s  of  the    geot.  91. 

t««iii!  ill  U»  hfl«l ;  the  calling  of  iiUH'tinjir'i  of  -  -  - 

the   .       .       ^  ;  and   the   prtn^dure   in  all   thingi  at  **'*»^'»«*- 
KUch  nievtinj^ii;  and  except  an  provided  hy  section  51 
of  the  rtHiuirements  an  to  proxies. 

See  Dominion  Act,  8.80(d). 

(e)  The  conduct  in  all  other  particulars  of  the  afTairs  of  the  mImwI- 

company.  laneoiM. 

See  Dominion  Act,  8.  80  (g). 

(2)  Subject  to  the  provisions  of  sub-section  3  every  such  Confirma- 
by-law  and  every  repeal,  amendment  or  re-enactment  thereof,  |'<">  "'  ^y* 
unless  in  the  meantime  confirmed  at  a  general  meeting  of  the 
company  duly  called   for  that  purpose,  nhall  have  force  only 

until  the  next  annual  meeting  of  the  com|)any ;  and  in  default 
of  confirmation  tliereut  shall,  at  and  from  that  time,  cease  to 
have  force;  and  in  that  case  no  new  by-law  to  the  same  or  tlic 
like  effect  or  re-enactment  thereof  shall  have  any  force  until 
confirmed  at  a  general  meeting  of  the  company. 

See  Dominion  Act,  s.  81. 

(3)  The  comjiany  may,  either  at  a  general  meeting  called  By-laws  m«j 
for  that  purpoi«e  or  at  the  annual  meeting,  repeal,  ameml,  var>'       **      ' 
or  otherwise  deal  with  any  by-law  pasMMl  by  the  directors,  but 

no  act  done  or  right  ac<|uir<Hl  under  any  by-law  -shall  l)e  pre* 
judicially  affected  by  any  such  repeal,  amendment,  variation  or 
other  dealing.  2  Geo.  V.  c.  31,  s.  89. 

See  Dominion  Act,  8.  81. 

EK- 

92.  No  by-law  for  the  payment  of  the  president  or  of  any  Pavm^DU  to 
lii. .  '..r  shall  be  valid  or  acted  upon  unless  passetl  at  a  general  '*'**IV^*°L 
II..,  liiitf,  or,  if  passed  by  the  directors,  until  the  wime  has  \)een 
confirmed  at  a  general  meeting.     2  Geo.  V.  c  31,  g.  90. 

See  the  notes  to  Dominion  Act,  s.  80,  at  page  499. 
With  regard  to  the  cases  there  cited,  it  should  ho  ol>- 
8er\'ed  in  the  above  section  that  the  by-law  may  Ik? 
passed  in  the  first  instance  at  a  general  meeting,  in 
which  event  it  does  not  re<|uire  confirniation. 

In  Re  Solicitors  (1913)  27  O.  I..  R.  147,  158,  solici- 
tors were  held  to  bo  not  entitled  to  be  paid  by  their 
clients  for  their  services  as  directors  of  a  company  in 
the  incorporation  of  which  they  were  employed. 
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Sect.  93. 

1  Electors  not 
to  vote  on 
contracts  in 
which  they 
have  a  per- 
sonal inter- 
est, etc. 

No  liability 
where 

interest   dis- 
closed and 
refrains  from 
voting. 


Proviso 


Not  to  pur- 
chase 
shares  of 
other  cor- 
porations 
unless  au- 
thorized by 
by-law. 


Not  to  apply 
to  company 
dealing  in 
shares. 


9i3. —  (1)  No  director  shall  at  any  directors'  meeting  vote 
in  respect  of  any  (contract  or  arrangement  made  or  proposed  to 
be  entered  into  with  the  company  in  which  he  is  interested  either 
as  vendor,  purchaser  or  otherwise.  2  Geo.  V.  c.  31,  s.  91  (1)  ; 
3-4  G€o.  V.  c.  18,  s.  34  (1). 

(2)  A  director  who  may  be  in  any  way  interested  in  any 
contract  or  arrangement  proposed  to  be  made  with  the  company 
shall  disclose  the  nature  of  his  interest  at  the  meeting  of  the 
directors  at  which  such  contract  or  arrangement  is  deter- 
mined on,  if  his  interest  then  exists,  or  in  any  other  case  at 
the  first  meeting  of  the  directors  after  the  acquisition  of  his 
interest,  and  if  he  discloses  the  nature  of  his  interest,  and  re- 
frains from  voting,  he  shall  not  be  accountable  to  the  company 
by  reason  of  the  fiduciary  relationship  existing  for  any  profit 
realized  by  such  contract  or  arrangement;  but  no  director  shall 
be  deemed  to  be  in  any  way  interested  in  any  contract  or  arrange- 
ment, nor  shall  he  be  disqualified  from  voting  or  be  held  liable 
to  account  to  the  company  by  reason  of  his  holding  shares  in  any 
other  company  with  which  a  contract  or  arrangement  is  made 
or  contemplated.  2  Geo.  V.  c.  31,  s.  91  (2)  ;  3-4  Geo.  V.  c.  18, 
s.  34   (2). 

(3)  This  section  shall  not  apply  to  any  contract  by  or  on 
behalf  of  a  company  to  give  the  directors  or  any  of  them 
security  by  way  of  indemnity.    2  Geo.  V.  c.  31,  s.  91  (3). 

See  the  notes  to  Dominion  Act,  s.  80  at  p.  477,  and 
following. 

94. — (1)  The  company  although  authorized  by  the  Special 
Act,  Letters  Patent  or  Supplementary  Letters  Patent,  or  by 
this  Act  to  purchase  shares  in  any  other  corporation  shall  not 
do  so  or  use  any  of  its  funds  for  such  purpose  until  the  directors 
have  been  expressly  authorized  by  a  by-law  passed  by  them  for 
the  -purpose,  and  confirmed  by  a  vote  of  shareholders  present 
or  represented  by  proxy  at  a  general  meeting  duly  called  Jor 
that  purpose  and  holding  not  less  than  two-thirds  of  the  issued 
capital  stock  represented  at  such  meeting.  2  Geo.  V.  c.  31,  s. 
92  (1) ;  3-4  Geo.  V.  c.  18,  s.  33  (14). 

(2)  This  section  shall  not  apply  to  a  company  incorporated 
for  the  purpose  of  carrying  on  the  business  of  buying,  selling 
or  dealing  in  shares.    2  Geo.  V^.  c.  31,  s.  92  (2). 

See  Dominion  Act,  s.  44.  Sub-section  (1)  of  the 
above  section  requires  the  authority  of  a  by-law  con- 
firmed by  the  shareholders  notmthstanding  any  au- 
thorization by  special  act,  letters  patent  or  supplemen- 
tary letters  patent.  It  is  submitted  that  the  by-law 
may  be  general  and  need  not  be  a  specific  authorization 
to  purchase  designated  shares. 
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M.  Subj.Ht  mitter:—  Sect  «8. 

(1)  I^indility  of  directort  decUriiig  a  dividend  when  com- 
pany  is  inHilvcnt,  vie. 

Ifowr  dirt'ctor  may  avoid  liability. 

See  Dominion  Act,  ss.  70  and  82.  In  the  iibove  sec- 
tion the  words  ''diminishes  the  capital**  take  the  place 
of  the  words  "iiiipnirs  the  capital"  in  the  Doniiiii«ui 
sections. 

(2)  Nothing  in  this  aection  Rhall  prevent  a  raining  company  Com  of 
or  a  company  whose  assets  are  of  a  wasting  charact<*r  from  de-  ««iip«nl«i 
daring  or  paying  dividends  out  of  its  funds  iliTivcd  from  the  |Qg  umu. 
operations  of  the  compuny. 

(3)  The  powers  conferral  by  sub-section  2  may  be  exer-  How  far 
liscd  notwithstanding  that  the  vnlue  of  the  net  assets  of  the ^P.'^''*  "•? 
company  may  bo  thcrt?by  reduced  to  less  than   the  par  value       ""'^* 

of  the  issued  capitail  stock  of  the  company  if  the  payment  of 
the  dividends  does  n<»t  reduce  the  valuo  of  its  reiuaining  assets 
«o  that  they  will  bo  insuflicient  to  me4:>t  ull  the  liabilities  of  the 
company  exclusive  of  its  nominal  paid-up  capital. 

(4)  A  dividend  may  be  paid  by  any  such  company  distribut-  niri<lendB. 
ing  in  specie  or  in  kind  assets  of  the  company  nut  cxcee<ling  in  *><)w  payable 
value  the  amount  of  the  dividend. 

(5)  The  powers  conffcrre<l  by  sub-section  2  shall  not  be  ex-  Approval  of 
erciaed  by  any  such  company  unless  under  the  authority  of  a  •«hareholder«. 
by-law  passed  by  the  directors  and  confirmed  at  a  general  meet- 
ing duly  called  for  the  puirpose  of  considering  the  same  by  a 

vote  of  the  shareholders  present  or  represented  by  proxy  and 
holding  not  less  than  two-thirds  of  the  issued  capital  stock 
represented  at  such  meeting. 

(6)  Where   dividends  have  already   been   paid   by   such   a  validity  of 
company  in  any  of  the  cases  mentioned  in  sub-section  2,  tlie  paymeou. 
pAment  thereof  shall  be  deemed  valid  if  a  by-law  adopting  and 
apfproving  the  same  is  passed  by  the  directors  and  approved  hy 

vote  of  the  shareholders  in  the  manner  mentioned  in  sub-section 
5.    3-4  G«).  V.  c.  18,  8.  33  (16). 

Sub^seotions  (2),  (3),  (5)  and  (6)  were  passed  in 
1913  as  the  result  of  an  application  by  tlie  authors* 
firm  for  special  legislation  on  behalf  of  a  mining  com- 
pany. Any  dividends  paid  by  such  companies  arising 
out  of  proceeds  of  the  sale  of  ore  would,  strictly  speak- 
ing, diminish  the  fixed  capital.  The  question  of  the 
legality  of  such  dividends  apart  from  such  legislation 
as  above  set  out  is  discussed  in  the  notes  to  ss.  70  and 
following  of  the  Dominion  Act.  The  above  section 
is  intended  to  remove  such  doubts  where  a  bv-law  is 
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Sect.  95.  passed  and  confirmed  as  above  provided.  Such  a  by- 
law  should  be  passed  in  the  organization  stage  of  any 
company  to  which  the  section  may  apply. 

Stock  divi-  96.  For  the  amount  of  any  dividend  which  the  directors 

dends.  j^g^y  lawfully  declare  payable  in  money,  they  may,  subject  to 

the  approval  in  the  following  sub-section  mentioned,  declare  a 

stock  dividend  and  issue  therefor  shares  of  the  company  as 

fully  paid  or  partly  paid,  or  may  credit  the  amount  of  such 

dividend  on  the  shares  of  the  company  already  issued,  but  not 

fully  paid^  and  the  liability  of  the  holders  of  such  shares  shall 

be  reduced  by  the  amount  of  such  dividend.     2  Geo.  V.  c.  31, 

s.  94;  9  G«o.  V.  c.  41,  s.  3. 

Stock  (2)   No   declaration   of   stock   dividend   as   aforesaid   shall 

dividends  to  j^g^yg  ^j^y  effect,  unless  and  until  such  declaration  shall  have 

effect  uiifl     been  confirmed  by  a  vote  of  the  shareholders  present  or  repre- 

confirmed  by  sented  by  proxy,  at  a  general  meeting  duly  called  for  consider- 

hoWers.  ^^S  the  same  and  holding  not  less  than  two-thirds  of  the  issued 

capital  stock  represented  at  such  meeting.    9  Geo.  V.  c.  41,  s.  3. 

For  a  discussion  of  stock  dividends,  see  the  notes  to 
s.  70  of  the  Dominion  Act  at  page  419,  supra. 

97.  Subject  matter : — 

No  loan  by  comipany  to  shareholders. 

See  Dominion  Act,  ss.  29  (2)  and  84. 

98.  Subject  matter  : — 

(1)  Liability  of  directors  for  wages. 

(2)  No  liability  until, 

(a)   Company  sued,  etc. 
Company  in  (^)  The  company  has,  within  that  period,  gone  into 

liquidation,  liquidation  or  has  been  ordered  to  be  wound  up 

and  the  claim  for  such  debt  has  been  duly  filed 

and  proved. 

Unless  sued  while  director,  etc. 

On  payment         (3)  Liability  for  amount  unsatisfied  on  execution, 
director  (4)   If  the  claim  for  such  debt  has  been  proved  in  liquida- 

assirnme^nt  ^^^^  ^^  winding-up  proceedings  a  director,  upon  payment  of 
of  judgment,  the  debt,  shall  be  entitled  to  any  preference  which  the  creditor 
®t<^'  paid  would  have  been  entitled  to,  and  where  a  judgment  has 

beeii  recovered  he  shall  be  entitled  to  an  assignment  of  the  judg- 
ment.   2  Geo.  V.  c.  31,  s.  96. 

See  Dominion  Act,  s.  85,  which  the  above  section 
substantially  follows,  except  for  the  addition  of  sub- 
sections 2  (b)  and  4  above  set  out.  Sub-section  (1) 
differs  from  the  Dominion  section  by  omitting  tlie 
word  "clerks." 
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PART  VII.  Sect. 99. 

PBOSI'ErTUB  AND  DIHBtTOKM'  LIABILITY. 

99.— (l)In  this  Part,  .  Interpr^- 

(a)  "Company"  shall  include  a  company  proposed  to  be  -  Oompanj." 
incxjrporatfd ; 

(6)  *' Pro9pect4i8  *'  shall  mean  any  prospectus,  notice  cir- ••  pr<Mp«c- 
cular,  advertim?ment  or  other  invitation  offering  for  toa-" 
subscription  or  purchaw*  any  shares,  debentures,  de- 
benture stock,  or  other  securities  of  a  company,  or 
published  or  issued  for  the  purjM>se  of  being  used  to 
promote  or  aid  in  the  subscription  or  purchase  of 
such  shares,  debentures,  debenture  stock  or  sectirities. 
2  Geo.  V.  0.  31,  g.  97  (1). 

Sec  Dominion  Act,  8.  43. 

The  meaning  of  siib-si'ction  (b)  was  considered  in 
McCurdtf  V.  Oal-  Tin-,  c^r..  Co.,  Ltd.  (1919),  44  O.  L.  B. 
571. 

An  advertisement  designed  to  accomplish  the  pur- 
pose mentioned  in  sub-section  (h)  is  a  prospectus 
within  the  meaning  of  the  section :  He  Hex  v.  Oarvin 
(19(>9),  18  O.  L.  R.  49.  The  judgment  indicates  that 
the  scope  of  the  sub-section  is  very  wnde.  Quaere, 
whether  it  is  a  compliance  with  the  Act  to  publish  tlie 
filed  prospectus  along  with  and  as  part  of  an  adver- 
tisement which  is  not  itself  filed.  In  Hex  v.  (iarvin, 
svpra,  Meredith,  C.J.,  said  at  page  55,  *'lt  is  plain  from 
the  Act  I  think,  that  it  has  in  view  the  issue  not  of  one 
but  of  several  prospectuses,  and  the  policy  of  the  Act 
appears  to  be  tliat  upon  every  occasion  upon  which  the  ^ 
company  desire  to  issue  a  prospectus  for  tlie  purpose  \ 
of  inviting  persons  to  take  stock  or  to  lend  money  to  or 
to  take  the  debentures  of  the  company,  there  shall  1k»  a ' 
prospectus  filed,  and  that  it  shall  contain  the  informa- 
tion which  the  Act  requires  to  be  inserted  in  the  pro- 
spectus; and  that  what  it  requires  is  that  the  pro- 
spectus, in  every  case  in  which  a  pn»sp(H'tus  is  neces- 
sary, is  to  be  filed  with  the  Secretary,  and  that  the  pub- 
lished prosfiectUH  shall  state  on  its  face  tliat  it  has 
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Sect.  99.  been  so  filed.  It  seems  to  me,  therefore,  that  it  fol- 
lows  that  when  the  document  in  question  was  pub- 
lished, it  ought  to  have  contained  what  the  prospectus 
then  on  file  in  the  Secretary 's  office  contained ;  and — I 
leave  out  of  consideration  any  mere  verbal  difference 
— that  any  difference  between  the  advertisement  which 
was  published  and  the  prospectus  filed  made  the  publi- 
cation of  the  advertisement  a  violation  of  the  Act,  and 
rendered  a  director  who  was  a  party  to  the  issuing  of 
it  liable  to  the  penalties  mentioned  in  s.  100  (now  s. 
105)." 

^  Semhle,  a  mere  statement  that  tliere  is  a  company 

offering  shares  for  sale,  and  that  a  prospectus  can  be 
obtained  on  application,  is  an  infraction  of  the  Act, 
ibid. 


AppLcation 
of  this  part 


(2)  This  Part,  except  section  102,  shall  apply  to  every 
company,  whether  formed  before  or  after  the  commencement 
of  this  Act,  which  offers  to  the  public  for  subscription  shares, 
debentures,  debenture  stock  or  other  securities  and  to  every 
company,  whether  incorporated  under  the  law  of  Ontario  or 
otherwise,  the  shares,  debentures,  debenture  stock  or  other 
securities  of  which  are  dealt  in  within  Ontario.  2  Geo.  V.  c. 
31,  s.  97  (2)  ;  3-4  Geo.  V.  c.  18,  s.  33  (16). 

Queer e,  whether  sub-section  (2)  affects  a  Dominion 
Company. 

As  to  the  scope  of  the  above  sub-section,  see  Craw- 
ford V.  Bathurst  Land,  &g.,  Co.  (1918),  42  0.  L.  E.  256, 
263. 


When 
company 
deemed 
to  be  offer- 
ing shares, 
etc.,  to  the 
puWic. 


^  (2)  This  Part,  except  section  102,  shall  apply  to  every 
or  any  person  employed  or  authorized  by  it  for  that  purpose, 
directly  or  indirectly  invites  or  solicits  either  orally  or  by  a 
prospectus,  or  any  other  means,  any  other  person  to  apply 
or  subscribe  for  or  to  buy  or  otherwise  acquire  any  shares, 
debentures,  debenture  stock  or  other  securities  of  the  company,! 
or  where  any  person  who  has  subscribed  for  or  underwritten  or 
to  whom  has  been  allotted  the  whole  or  the  major  part  of 
any  issue  of  the  company's  shares,  debentures,  debenture  stock 
or  other  securities  so  invites  or  solicits  any  person  to  apply  or 
subscribe  for  or  to  buy  or  otherwise  acquire  any  of  such  last 
mentioned  shares,  debentures,  or  debenture  stock,  the  company 
shall  be  deemed  to  offer  to  the  public  for  subscription  within 
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Um  nwAning  of  thii  Act,  ita  •hftreii,  debentur«t,  dob»ntur«  stock    geet.  99. 
or  other  wcuritMs.    8  G«o.  V.  c.  81,  ■.  97  (3)  


100.^(1)  Upon  way  offer  of  shftres  .to  tlie  public  fur  sut)-  when  • 
kiription  a  oomntny  may  pay  a  oommiaiion  to  an^  per«on  in  ^'*JjJ^ 
cttiiMiiiration  of  hiH  nubdcribing  or  agrMing  to  subacribe,  whether  ^*^ 
aboolutely  or  coiulitioimlly,  for  any  iihares  in  the  company,  or 
procuring  or  agn>eiiig  to  procure  Rubflcriptionii,  whether  a\> 
•r  (omlitional,  for  any  fharen,  if  the  paynifnt  of  thr 
-ion  Hnd  the  amount  or  rate  of  tlie  commission  paid 
or  agreed  to  be  paid  are  autliorized  by  the  Ix>tterR  F*atent  or 
Supplementary  Letters  Patent  and  disclosed  in  the  prospectus, 
and  the  conuniMion  paid  or  agreed  to  be  paid  does  not  exceed 
\he  aitmunt  or  rate  so  authorized. 

t  J)    Except  as  provided  by  sub-section  1  no  company  shall  ^'apital  not 
»;  ;.  \  .ii;\  of  its  shar  ipitfll,  either  directly  or  indinrtly,  ^*?^j^  ^^ 

III  ]»a\iiti.l  of  any  «  -ion,  discount  or  allowance  to  any  pnyini 

person  in  consideration  of  his  subscribing^  or  agreeing  to  sub-  «»nn»l«lon« 
scribe,  whether  ahsolutely  or  conditionally  for  any  shares  of  pl^ldcd. 
the  company  or  procuring  or  agreeing  to  procure  sub- 
118,  whether  absolute  or  conditional,  for  any  such 
whether  the  shares  or  capital  l)e  so  applied  by  Wing 
addtni  to  the  purchase  money  of  any  property  a('quire<l  by 
iIk"  (vmpany  or  to  the  contract  price  of  any  work  to  be  exe- 
cuted for  the  company,  or  be  paid  out  of  the  nominal  purchase 
money  or  contract  price  or  otherwise, 

(3)   Nothing  in  this  section  shall  affect  the  power  of  any  Brokerage 
company  to  pay  such  brokerage  as  it  has  heretofore  been  law-  "*■'  **•  **•'**• 
ful  for  a  company  to  pay.    2  Geo.  V.  c.  31.  s.  98. 

The  above  section  follows  with  modifications  s.  89 
of  the  Imperial  Companies  (Consolidation)  Act,  1908, 
for  a  discussion  of  which  section  see  Buckley,  9Ui  cd., 
pp.  212-217. 

In  connection  with  the  departures  from  the  Im-  ^ 
perial  section,  it  should  be  noted  that  8u))-soctron  (1) 
only  authorizes  the  payment  of  commission  in  respiKJt 
of  an  offer  of  shares  to  the  public  for  subscription. 
Apparently  the  company  would  1m»  precluded  from 
paying  a  commission  in  respect  of  a  private  .^ale  or 
subscription  of  its  shares. 

But  it  should  also  be  noted  Uiat  the  statutory  state-  / 
ment  in  lieu  of  prospectus  (Form  5),  contrmplati>s  the 
payment  of  commission  and  that  such  Ktatciiu'iit  i^  UNcd 
where  there  is  no  public  issue.  Moreover  letters  pat- 
ent have  been  issued  expressly  authorizing  the  pay- 
ment of  commission  without  limitation  except  as  to 


636 


ONTABIO    COMPANIES   ACT. 


Payment 
of  commis- 
sion. 


Sect.  100.  amount,  as  to  which,  as  regards  shares,  the  maximum 
which  will  be  allowed  in  the  letters  patent  is  25  per 
cent,  of  the  amount  realized. 

The  articles  of  a  private  company  authorized  pay- 
ment of  a  commission  to  any  person  in  consideration  of 
his  procuring  subscriptions  and  the  company  offered 
the  plaintiff,  who  was  not  a  broker,  a  commission  in 
consideration  of  the  plaintiff  being  the  means  of  pro- 
viding such  sum  as  the  company  might  accept  from  her 
introduction.  The  amount  or  rate  of  the  commission 
was  not  disclosed  under  sub-sec.  1.  C,  as  the  result 
of  the  plaintiff's  introduction,  subscribed  for  shares. 
The  company  paid  the  plaintiff  £200  commission,  and 
when  the  plaintiff  sued  for  the  balance  the  company 
counterclaimed  for  the  amount  already  paid.  It  was 
held  that  (1)  the  commission  was  not  brokerage  ^vithin 
sub-section  3;  (2)  it  was  commission  within  sub-section 
1 ;  not  having  been  disclosed  in  any  statement  pursu- 
ant to  sub-section  1,  it  was  unlawful  under  sub-section 
2.  Accordingly  the  plaintiff  could  not  recover  the  bal- 
ance of  £260.  It  had  been  originally  intended  that  the 
advance  of  moneys  by  C.  to  the  company  should  be  by 
way  of  loan,  in  which  event  the  plaintiff  would  have 
been  entitled  to  her  commission;  the  change  in  this 
regard  having  been  made  without  her  intervention  and 
as  she  had  no  notice  that  the  payment  of  commission 
was  illegal,  the  plaintiff  was  entitled  to  retain  the 
£200.  Andreae  v.  Zinc  Mines  (1918),  2  K.  B.  454;  87 
L.  J.  K.  B.  1019. 

Where  the  section  has  not  been  complied  with,  a 
commission  wrongfully  paid  can  be  recovered,  Re  Can- 
adian Diamond  Co.  {Broad's  Case)  (1912-13),  6  A.  L. 
R.  42,  a  case  under  the  Alberta  Companies  Winding-up 
Ordinance,  1903. 

101. — (1)  Every  public  company  before  offering  to  the  pub- 
lic for  subscription  shares,  debentures,  debenture  stock  or  other 
securities  shall  issue  a  prospectus  as  hereinafter  set  out. 

(2)  All  purchases,  subscriptions  or  other  acquisitions  of 
shares,  debentures,  debenture  stock  or  other  securities  of  any 
company  required  to  file  a  prospectus  or  a  statement  in  lieu  of 
a  prospectus,  shall  be  deemed,  as  against  the  company  and  the 
signatories  to  the  prospectus  or  statement,  to  be  induced  by 


What  com- 
panies must 
file  pros- 
pectus. 

Purchases, 
subscrip- 
tions, etc., 
deemed  to 
be  induced 
by  pros- 
pectus. 
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such  pitMi|)ectu«  or  KlaU'ment,  any  trrm,  proviMi  ur  oundition    SmU,  101. 

:!i.  :..  '^  to  tlu*  t-oiitrurv  notwithsUiiding,  '— 

(J)  A  milMH-ription  for  Khareii,  debentum  or  debenture  itook  d«i|v«7  «f 
•hall  not  be  binding  on  tbe  Mubwriticr  unleiui  at  or  before  the  qoyy  o^ 
»u?  '     I  there  in  dfliviT«l  to  him  a  copy  of  the  pronpectui,  or"tSit*m»nt 

i!    .  <«]  by  the  ituiipany,  or  if  a  proupcctUH  hait  not  been  b^rorv  oub' 

iiMueU  11  iopy  of  the  Mtutenient  niiMitioned  in  K>cttun  lOV. 

(4)  The  KiibM'rilM>r  U*  in*  entitled  to  the  benefit  of  miUmmm 
tion  3  niUHt  eleet  to  withdraw  his  itubflcription  Ijefore  or  within  ■<<• 
ten  d«y."«  after  notiir  of  tlie  allotment  to  him  of  the  iiliare«,  de-  [©"iaudraw. 
U'liturts,  or  debenture  stoek   for  which  he  has  fubscribed.     2 
Geo.  N  .  c.  31,  «.  DIK 

If  no  prospt'C'tUK,  or  siatciiu'iit  in  lieu  of  a  pro- Kaiiurf  tu 
8pectU8,  has  been  ilelivert'd  to  the  Bub.seriber,  he  in  ^^^^utuT^ 
entitled  to  withdraw;  and  if  no  notice  of  allotment  is  •u»*»«'ii>«'r. 
sent  to  him  he  can  withdraw  at  any  time:  McCurdy  v. 
OaJi  Tire,  iCc,  Co.,  Ltd.  (11)19),  44  O.  L.  R.  571. 

Under  this  section  when  it  read,  **Xo  subscription 
for  stock  .  .  .  induced  or  obtained  by  verbal  repre- 
sentations, shall  be  binding  upon  the  subscriber,  unless 
prior  to  his  so  subscribing  he  shall  have  n*ceived  a 
copy  of  the  prospectus"  (6  Kdw.  VII.  c.  27,  s.  3  (3)), 
it  was  held  that  the  rule  as  to  voidable  subscriptions 
applied.  The  subscriber  might  approv«»  or  disaffirm, 
and  a  subscril)er  who  had  done  nothing  to  repudiate 
was  held  disentitled  ti)  raise  the  defence  three  years 
after  the  date  of  his  subscription:  Morriiiburffh  it 
Ottawa  V.  O.Tonuor  (1915),  34  O.  L.  K.  IGl.  And  in 
Itr  Hf'tail  Merchants  AssociaUoti,  Ltd.  (1913-4),  7 
Alta.  L.  H.  322,  it  was  held  tliat  such  a  provision  is  ap- 
plicable to  the  case  of  a  company  wliich  has  never 
issued  a  pro8|M»ctus  and  that  subscribers  for  shares  of 
a  company  which  has  not  complied  with  such  provision 
are  not  e8top|)ed  merely  by  attendance  at  sharehold- 
ers* meetings  from  availing  themselves  of  its  protec- 
tion. 

The  object  of  the  Act  is  to  protect  the  public,  not  a 
promoter  or  a  person  who  is  to  blame  for  not  hav- 
ing a  pros|H*ctus  issued  or  fiUnl:  Fort  Wiltiam  Com- 
Mvrcial  Chambers  v.  lira^lcu  (1914),  6  ().  \V.  X.  24. 
affinned  (1914-15),  7  ().  W.  X.  679. 

In  the  last  mentioned  case  the  effect  of  subsinrtion 
(4)  is  also  considered.  See  also  Aikt'ti.s  v.  Wautfh 
(1919),  16().  \V.  X.  39U. 


638 


\ 


ONTARIO   COMPANIES   ACT. 


Sect.  101.         Failure  to  issue  a  prospectus  is  a  matter  for  the 

purchaser  to  raise.    The  company  can  not  set  up  its 

'  own  default:  Webster  v.  Jury  Copper  Mines  (1908), 
12  0.  W.  R.  632,  636. 

102.  Subject  matter: — 

(1)   Statement  in  lieu  of  prospectus. 

See  Dominion  Act,  s.  43C. 

(8)   Not  to  apply  to  a  private  company. 
See  Dominion  Act,  s.  43C  (2).   , 

103.  Subject  matter: — 

(1)  Date  of  prospectus. 

(2)  Prospectus  to  be  signed  and  filed. 

(3)  Not  to  be  filed  until  signed,  etc. 

(4)  Not  to  be  issued  until  filed. 

See  Dominion  Act,  s.  43A. 

104.  Subject  matter: — 

(1)   What  to  be  disclosed  in  prospectus. 

(a)  The  names,  descriptions  and  addresses  of  the  orig- 
inal incorporators,  and  the  number  of  shares 
subscribed  for  by  them  respectively ; 

(b)  Qualification  and  remuneration  of  directors. 

(c)  Directors; 

(d)  Subscription  upon  which  allotment  may  proceed; 

(e)  Tlie  time  or  times  at  which,  under  the  by-laws  of 
the  company,  a  further  call  or  calls  may  be  made 
upon  shares  subscribed  for; 

(/)  Shares  and  bonds  allotted  for  other  than  cash 
consideration ; 

(g)   Vendors  of  property  to  company; 

(h)   Consideration  for  purchase, 

(i)  The  amount,  if  any,  paid  within  the  next  preceding 
two  years  or  payable  as  commission  for  subscrib- 
ing, or  agreeing  to  subscribe,  or  procuring  or 
agreeing  to  procure  subscriptions  for  any  shares 
in  the  company,  or  for  underwriting  or  procur- 
ing underwriting  of  any  securities  issued  or  to 
be  issued  by  the  company  or  the  rate  of  any 
.    such  commission; 

(j)   Preliminary  expenses. 

(k)  The  amount  paid  for  the  next  preceeding  three 
years  or  intended  to  be  paid  in  cash,  shares, 
debentures,  debenture  stock  or  other  securities, 
to  any  promoter  and  the  consideration  for  any 
such  payment; 


Particulars 
as  to  incor- 
porators. 


Time  of 
calls. 


Commis- 
sions. 


Promoter's 
remunera- 
tion. 
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(/)  The  date  of  and  partial  to  every  material  contract  8eet.  104. 
not  being  a  contract  entered  into  in  the  ordinary  particular* 
course  of  tltc  buaineea  carried  on  or  intended  to  aa*to  "*  ' 
be  carried  on   by  the  company  or  a  con  trait  ni"i»rbl 
entered  into  more  than  tliree  years  before  the  "'""■'^' 
date  oL  issue  of  the  prospectus,  and  a  reason- 
able time  and  place  at  which  such  material  con- 
tract or  a  copy  then-of  may  be  inspected; 

(m)  Names,  etc.,  of  auditors; 

(n)   Interest  of  directors  in  property  taken  by  com- 
pany. 

See  Dominion  Act,  s.  43  B  (I).  Sub-sections  (t), 
{k)  and  (0  differ  from  the  corresponding  Dominion 
sections  by  making  tlie  period  three  years  instead  of 
two,  and  the  Dominion  8ub-section  corresponding  to 
subsection  (t)  above  provides  that  the  commission 
payable  to  sub-underwriters  need  not  be  stated. 

(2)  Subject  matter: — 

•*  Vendor  "  what  to  include. 

See  Dominion  Act,  s.  43  B  (2). 

(3)  Subject  matter:— 

WTien  "  vendor  *'  includes  "  lessor." 

See  Dominion  Act,  s.  43  B  (3).. 

(4)  The  requirements  ax  to  the  original  incorporators  and  K«^uirr- 
the  qualification,  remuneration,  and  interest  of  directors,  and""*°^  ■■  . 
the  amount  or  estimated  amount  of  preliminary  expenses,  shall  incorpuni- 
not  apply  in  the  case  of  a  proHjx'ctu*  issued  more  than  one  tor*  not  «•- 
voar  after  the  date  of  the  ffrst  general  meeting.  Irhe^ 

See  Dominion  Act,  s.  43  B  (8).  Ih.n.nT'* 

year  after 
(6)   In  tlw  case  of  a  prospectus  issued  more  than  one  y^«r  m'^^ti^"'"*' 
after  the  date  of  such  meeting  the  obligation   to  disclos(>  all  .....      , 
material  contracts*  shall   be   limited   to  a   {)eriod   of  two  year!t  tu'«Ju!cloa« 
neit  preceding  the  issue  of  the  prospectus.  material 

.  _      n    t  .  contract* 

(6)   Subject  matter:—  limltsd. 

When  prospe<'tus  advertioed  in  newspapers. 

See  Dominion  Act,  s.  43  B  (5),  which  is  slightly 
different  in  its  terms. 

(T)    Subject  matter: — 
.\pplication  of  (section. 

See  Dominion  Act,  s.  43  B  (7). 
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Sect.  104.  (8)   Subject  matter: — 

Waiver  of  compliance  with  section  to  be  void. 

See  Dominion  Act,  s.  43  B  (4). 

Penalty.  105. —  (1)   Every  provisional  director,  director  or  other  per- 

son responsible  for  the  issue  of  a  prospectus  for  every  violation 
of  any  of  the  provisions  of  the  next  preceding  four  sections 
shall  incur  a  penalty  not  exceeding  $200,  unless 
Exceptions.  (a)   As  regards  any  matter  not  disclosed,  he  was  not 

cognizant  thereof;  or 
(h)   The  non-compliance  arose  from  an  honest  mistake 

of  fact  on  his  part; 
(c)   In  the  case  of  non-compliance  with  the  requirements 
of  paragraph  n  of  sub-section  1  of  section  104,  it 
is  proved  that  he  had  no  knowledge  of  the  mat- 
ters not  disclosed.  - 

See  Dominion  Act,  s.  43  B  (6). 

(2)  Nothing  in  this  section  or  the  next  preceding  four 
sections  shall  limit  or  diminish  any  liability  which  any  person 
may  incur  under  the  general  law  apart  from  this  Act.  2  Geo. 
V.  c.  31,  s.  103. 


Liability 
under 
general 
law  not 
affected. 


V 


See  Dominion  Act,  s.  43  B  (9). 


Capital  to  be 
correctly 
stated  in 
adveftise- 
ments,  etc. 


106. —  (1)  Where  any  advertisement,  letter-head,  account  or 
document  issued  or  published  by  any  corporation  or  any  of  its 
officers,  agents  or  employees  purports  to  state  the  capital  of 
the  corporation,  unless  it  is  stated  to  be  the  authorized  capital, 
then  the  capital  actually  and  in  good  faith  subscribed,  and  no 
more  shall  be  so  stated. 
E^enalty.  (3)   Any  such  corporation,  officer,  agent  or  employee  who 

causes  to  be  inserted  an  advertisement  or  who  publishes,  issues 
or  causes  to  be  published  or  issued  any  advertisement,  letter- 
head, account  or  document  which  states  the  capital,  otherwise 
than  as  mentioned  in  sub-section  1,  or  wliich  contains  any  false 
statement  as  to  the  incorporation,  control,  supervision,  manage- 
ment or  financial  standing  of  such  corporation  shall  incur  a 
penalty  of  not  less  than  $50  nor  more  than  $200.  2  Geo.  V.  c. 
31,  s.  104. 

10"7.  Subject  matter: — 

(1)   Liability  for  statements  in  prospectus. 

See  Dominion  Act,  s.  43  D.  (1),  which  the  above^ 
section  substantially  follows,  except  that  the  order  of 
the  sub-sections  is  changed  and  that  a  ' '  notice ' '  as  well 
as  a  prospectus  and   ''other   securities"    as   well   as 
shares,  debentures,  etc.,  are  covered. 
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(2)  Subject  niatt«r:—  8Mt.l07. 

Who  to  be  dwnied  a  promoter. 

See  Doiuiniou  Act,  a.  43  D  (5).   The  Ontario  section 
inolndes  a  *' notice"  a8  well  as  a  prospectus. 

108.  Subject  matter : — 

Stat«roent«  in  prospectus  for  raising  further  capital. 

See  Dominion  Act,  s.  43  D  (2),  which  is  limited  to 
oompanies  existing  on  September  1,  1917. 

108.  Subject  matter: — 

Indemnity  where  name  of  person  haa  been  impro|)erly  in- 
•erte<l. 

See  Dominion  Act,  s.  43  D  (3).    The  Ontario  section 
covers  a  ''notice"  as  well  as  a  prospectus. 

110.  Subject  matter: — 

Oontrrbution  from  co-director. 

See  Dominion  Act,  s.  43  D  (4).    The  Ontario  section 
covers  a  ''notice"  as  well  as  a  prospectus. 


PART  vin. 
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111.  This  part  shall  apply  to  all  public  companies  except  ^ppUction 
those  which  do  not  offer  shares,  debentures  or  debenture  stock  of  Part 
to  Uie  public  for  subscription.    2  (»oo.  V.  c.  31,  s.  10J>,  ^'^**- 

118. — (1)  No  allotment  shall  be  made  of  any  share  capital  Rmitrictinns 

offered  to  the  public  for  sub^tcription  unless  •'"  «"'»""'»'• 

^  ^  Imp.  Act, 

(a)  The  amount,  if  any,  named  in  the  prospectus  as  the  1908.  ».  85. 
minimum   subscription    upon    which   the   directors 
may  proceed  to  allotment;  or, 
(6)  If  no  amount  is  so  iramed  the  whole  amount  of  the 
share  capital  so  offort^I  for  subs^Tiption 
has  been  subscribed,  and  the  sum  payable  on  application  for 
the  amount  so  named,  or  for  the  whole  amount  offered   for 
subscription  has  been  paid  to  and  received  by  the  company. 

(8)  The  amount  co  named  and  the  whole  amount  shall  be  Minimum 
reckoned  exclusively  of  any  amount  payable  otliorwise  than  in  •ub«?rlptioB. 
cash,  and  is  in  this  Act  referred  to  as  the  minimum  subscription. 

D.ca.--4] 
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Sect.  112. 

Amount 
payable  on 
application. 

Repayment 
where 
conditions 
not   com- 
plied with. 


Extension  of 
time. 

Condition  as 
to  waiving 
eompjiance 

void. 

Not  applic- 
able to  sub- 
sequent 
allotments. 


^^.. 


Effect  of 
irregular 
allotment. 
Imp.  1908, 

s.  86. 


Director 
to  compen- 
sate com- 
pany and 
allottee. 


(3)  The  amount  payable  on  application  on  each  share  shall 
not  be  less  than  five  per  centum  of  the  nominal  amount  of  the 
share. 

(4)  If  such  conditions  have  not  been  complied  virith  on  the 
expiration  of  ninety  days  after  the  first  issue  of  the  pros- 
pectus all  money  received  from  applicants  .for  shares  shall  be 
forthwith  repaid  to  them  without  interest,  and  if  any  such 
money  is  not  so  repaid  within  one  hundred  days  after  the  issue 
of  the  prospectus  the  directors  of  the  company  shall  be  Jointly 
and  severally  liable  to  repay  that  money  with  interest  from 
the  expiration  of  the  ninety  days,  hut  a  director  shall  not  be 
liable  if  he  proves  that  the  loss  of  the  money  was  not  due  to 
any  misconduct  or  negligence  on  his  part. 

(5)  The  Provincial  Secretary  may  extend  the  times  by  this 
section  limited. 

(6)  Any  condition  requiring  or  binding  any  applicant  for 
shared  to  waive  compliance  with  any  requirement  of  this  section 
shall  be  void. 

(7)  This  section,  except  sub-section  3,  shall  not  apply  to 
any  allotment  of  shares  subsequent  to  the  first  allotment  of 
shares  offered  by  a  public  company.     2  Geo.  V.  c.  31,  s.  110. 

The  above  section  follows  s.  85  of  the  Imperial  Com- 
panies (Consolidation)  Act,  1908,  for  a  discussion  of 
which  see  Buckley,  9th  ed.,  p.  196.    . 

Shares  may  be  allotted  before  the  company  is  en- 
titled to  commence  business:  Re  Western  Canadian 
Fire,  Craig's  Case  (1914),  19  D.  L.  R.  170. 

Part  VIII  is  for  the  protection  of  shareholders,  and 
the  effect  of  non-compliance  is  to  entitle  subscribers 
to  cancellation  of  their  subscriptions  and  removal  of 
their  names  from  the  list  of  contributories  Jiotmtli- 
standing  a  winding-up  under  the  Dominion  Act:  Re 
Carpenter,  Ltd.,  Hamilton's  Case  (1916),  29  D.  L.  R. 
683;35  0.  L.  R.  626.      • 

113. —  (1)  An  allotment  made  by  a  company  to  an  appli- 
cant in  contravention  of  the  foregoing  provisions  of  tlTis  Part 
shall  be  voidable  at  the  instance  of  the  applicant  within  one 
month  after- the  holding  of  the  statutory  meeting  of  the  com- 
pany, and  not  later,  and  shall  be  so  voida>ble  notwithstanding 
that  the  company  is  in  course  of  being  wound  up. 

(2)  If  any  director  of  a  company  knowingly  contravenes 
or  permits  or  authorizes  the  contravention  of  any  of  the  fore- 
going provisions  of  this  Part  with  respect  to  allotment  he  shall 
be  liable  to  compensate  the  company  and  the  allottee  respectively 
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for  any  Icmw,  tUmiixvfi  or  ttMt«  which  tht*  company  or  the  alk>tti*o   Sect.  113. 
may  have  nimtained  or  incurred  thorohy.  —         — 

(3)   Nu  action  Khali  U*  bruu^ht  to  recover  mich  Iom,  dam*  I'ruceMlUics 
agei  or  cmtn  after  the  expiration  of  two  years  from  the  dat«  J^eneLd'** 
of  the  allotment,    'i  (ttni.  V.  v.  31.  x.  111.  witbin  two 

See  Imperial  Coinpaiiies  (CoiisoIiJafinn^  \«!.  IfKW, 
8.  86  and  Buckley,  9th  ed,  p.  197. 

An  allotment  without  compliance  with  the  provi- 
sions of  8.  112  is  voidable,  not  void:  Fiiiauce  and  Issue, 
Ltd.  v.  Canadian  Produce  Corporation  (UK)5),  1  Ch. 
37,  43.  If  it  is  to  be  avoided  it  can  only  be  upon  a 
record  properlv  framed  for  that  purpose:  (iowqauda 
Queen  Mines  v.  Boeckh  (1911),  24  O.  L.  K.  '2'xi  liOO; 
affirmed  (1912),  46  S.  C.  R.  645. 

See  articles  in  (1909)  Canada  Law  Journal  at  pp. 
145,  220,  338. 

Where  no  statutory  meeting  has  been  held,  the  ap-    '       - 
plicant's  claim  to  cancellation  is  still  in  time,  notwitli-    w^ 
standing  "  winding-up :  Re  Carpenter,  Ltd.,  Hamilton's 
Case  ( 1916),  29  I).  L.  R.  683 ;  35  O.  L.  R.  6'26. 

Actual  legal  proceedings  to  rescind  an  allotment 
made  in  contravention  of  s.  112  need  not  be  taken 
within  tJie  month;  notice  of  avoidance,  followed  by  V 
prompt  legal  proceedings,  will  suffice:  ibid.  Semble, 
the  notice  need  not  s{)ecify  the  ground  of  avoidance: 
In  re  National  Motor  Mad-Coach  (ltM)8),  2  Ch.  228. 
The  option  to  cancel  is  the  shareholder's;  the  company  - 
can  not  insist  on  paying  back  the  application  moneys 
against  the  shareholder's  wish:  Burton  v.  lievan 
(1908),  2  Ch.  240. 

114. —  (1)   A  company  shall  not  commence  any  buainess  or  u^^,j.j^jj^jj^ 
<M'rci«>  any  l»orrowin>{  |)owerM  unlejv;  on  i-om- 

{a)   ^Miarex  licid  Kuhjeit  to  the  payment  of  the  whole  amount  "f  biT«?B«». 
thereof  in  cai«h  have  Imhmi  allotted  to  an  amount  not  Imp.  1908. 
letj*  in  the  whole  than  the  minimum  suhiscription;  • 
and, 

(6)  Every  dir^-tor  of  tlie  txmipany  han  paid  to  the  comimny 
on  each  of  the  ghares  taken  or  contracted  to  l>c  taken 
by  him,  and  for  which  he  in  liable  to  |>ay  in  ca«h, 
a  portion  equal  to  the  proportion  payable  on  applica- 
tion and  allotment  on  the  ithart^K  offered  by  a  public 
company ;  and. 
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Sect.  114. 


Certificate 

that 

company 

may 

commence 

business. 

Cancellation 
of  certificate 

Effect  of 
contracts 
previously 
made. 


Simultane- 
ous offer 
of  sUares 
and  deben- 
tures. 

Penalty  for 
commencing 
business 
before 
proper  time. 


Innocent 
non-com- 
pliance  with 
7  Edw.  VII. 
c  34,  s.  108. 


/ 


(c)  There  has  been  filed  with  the  Provincial  Secretary  a 
statutory  declaration  by  the  secretary  or  one  of  the 
directors  in  the  prescribed  form  that  such  condi- 
tions have  been  complied  with  and  the  Provincial 
Secretary  has  certified  as  provided  by  sub-section  2. 

(2)  The  Provincial  Secretary  may,  on  the  filing  of  the 
statutory  declaration,  certify  that  the  company  is  entitled  to 
commence  business,  and  the  certificate  shall  be  conclusive  evi- 
dence that  the  company  is  so  entitled,  but  upon  it  being  shown 
that  the  certificate  was  made  upon  any  false  statement  or  upon 
the  -withholding  of  any  material  statement  the  Provincial  Secre- 
ary  may  cancel  and  annul  such  certificate. 

(3)  Any  contract  made  by  a  company  before  the  date  at 
which  it  is  entitled  to  commence  business  shall  be  provisional 
only,  and  shall  not  be  binding  on  the  company  until  that  date, 
and  on  that  date  it  shall  become  binding. 

(4)  Nothing  in  this  section  shall  prevent  the  simultaneous 
offer  for  subscription  or  allotment  of  any  shares,  debentures, 
or  debenture  stock  or  the  receipt  of  any  money  payable  on  any 
application. 

^  (5)  If  any  company  commences  business  or  exercises  bor- 
rowing powers  in  contravention  of  this  section  every  person 
who  is  responsible  for  the  contravention  shall,  without  prejudice 
to  any  other  liability,  incur  a  penalty  not  exceeding  $50  for 
every  day  during  which  the  contravention  continues. 

(6)  Where  a  company  has  commenced  business  without  hav- 
ing complied  with  the  requirements  of  sub-section  1  of  section 
108  of  TUe  Ontario  Companies  Act,  1907,  and  the  Lieutenant- 
Governor-in-Council  is  satisfied  that  the  non-compliance  was  due 
to  inadvertence,  error  or  mistake,  and  that  before  commencing 
business  the  conditions  mentioned  in  clauses  (a)  and  (6)  of  that 
section  had  heen  complied  with,  he  may  authorize  the  company 
to  file  the  statutory  declaration  nunc  pro  tunc,  and  if  it  is  filed 
within  one  month  after  the  date  of  the  Order-in-Council  it  shall 
have  the  same  effect  as  if  it  had  been  filed  before  the  company 
commenced  business.     2  Geo.  V.  c.  31,  s.  112. 

See  Imperial  Companies  (Consolidation)  Act, 
1908,  s.  87,  and  Buckley,  9th  ed.,  p.  199. 

Suing  for  calls  is  not  commencing  business :  Fort 
William  Commercial  Chambers  v.  Braden  (1914),  6  0. 
W.  N.  24;  affirmed  (1914-5),  7  0.  W.  N.  679. 

The  form  of  statutory  declaration  required  under 
sub-section  (1)  (c)  is  obtainable  gratis  from  the  De- 
partment 

The  Imperial  section  corresponding  to  sub-section 
(2)  reads  shall  instead  of  may,  and  it  should  also  be 
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noted  that  under  the  Ontario  section  the  cortificutc  Sect.  114. 
may  be  wiUidrawn  if  it  is  shown  to  have  been  nindci 
upon  any  fal.sc  Ktatcmont  or  upon  the  withholding  off 
any   material   stateinent     What    tho   effect   of   such 
withdrawal   is  on   existing  contracts  is   not   stated. 
Under  these  circumstances,  it  may  be  important  for 
persons  contracting  with  a  company    recently  organ- 
ised to  satisfy  themselves  that  no  misstatement  or  with- 
holding of  material  statements  has  taken  place.     The 
writers  are  not  aware  of  any  certificate  having  been 
withdra^^'n  under  the  section. 

As  to  the  conclusiveness  of  the  certificate,  see  Gow- 
ganda  Queen  Afines  v.  Boeckh  (1911),  24  O.  L.  B.  293, 
299;  affirmed  (1912)  46  S.  C.  R.  645. 

This  sub-section  was  considered  in  Re  Carpen-  8ub-«w. 
ter,  Ltd.,  Hamilton's  case  (1915)  29  D.  L.  R.  683;  whore  <3> 
Clute,  J.,  at  pages  696,  697,  said:  ** These  provisions  ^' 
have  been  held  to  apply  so  as  to  prevent  the  recov- 
ery even  in  winding-up  proceedings :  In  re  Otto  Elec- 
trical Manufacturing  Co,  (1905)  Limited  (1906),  2 
Ch.  390,  where  it  was  held  tliat  the  word  **provi- 
sionar*  means  that  the  contract  is  to  be  read  as  if  it 
contained  a  provision  that  it  should  not  be  binding 
upon  the  company  unless  and  until  the  company  be- 
came entitled  to  commence  business.  It  was  there  held 
that  the  section  applies  to  all  contracts  of  a  company, 
whether  preliminary  or  final,  or  in  the  course  of  carry- 
ing on  its  business.  Where  therefore,  the  company  had 
gone  into  liquidation  without  having  l)ecome  entitled  to 
commence  business,  a  claim  by  a  person  resting  on  cer- 
tain alleged  contracts  with  the  company,  one  part  of 
the  claim  being  for  moneys  paid  for  furnishing  tem- 
porary offices  for  the  company,  was  disallowed.  See 
also  Xew  Druce-Portland  Co,  Limited  v.  Blakiston 
(1908),  24  Times  L.  B.  583.*' 

115.  .\11  !»Mini»  rewivcnl  l»y  the  coini»any  or  liy  any  promoter,  Moner* 
director,  ofliivr  or  a^nt  thereof  shall  Ik»  held  in  trust  l\v  the  »«»  •>•  held  in 
company  or   such   promoter,   director,   offker   or  a^nt   until  *™**" 
deposited  in  a  chartered  hank  to  the  credit  of  the  company  and 
shall  l)e  8o  dcpr>{iited  and  there  remain  in  truKt  until  the  iuue 
of  the  certiffcate  bv  the  Provincial  Secretary.    2  Geo.  V.  c.  81, 
8.  113.  ' 


646 


ONTAEIO    COMPANIES   ACT. 


Sect.  116. 

Return  of 
allotments, 
imp.  Act, 
1908,  s.  88. 


Penalty  for 
default. 


Statutory 
meetings. 


Report  to 
be  sent  to 
share- 
holders. 


116. —  (1)  Where  a  company  makes  any  allotment  of  its 
shares  it  shall,  within  two  months  thereafter,  file  with  the  Pro- 
vincial Secretary: 

(a)  A  return  of  tlie  allotments,  stating  the  number  and 
nominal  amount  of  the  shares  comprised  in  each 
allotment,  the  names,  addresses  and  descriptions  of 
the  allottees,  and  the  amount,  if  any,  paid  or  due  and 
payable  on  each  share;  and 

(h)  In  the  case  of  shares  allotted  in  whole  or  in  part  for 
a  consideration  other  than  cash,  a  contract  in  writing 
constituting  the  title  of  the  allottee  to  such  allotment, 
together  with  any  contract  of  sale,  or  for  services 
or  other  consideration  in  respect  of  which  such  allot- 
ment was  made  and  a  return  stating  the  number  and 
nominal  amount  of  shares  so  allotted,  the  extent  to 
which  they  are  to  be  treated  as  paid  up,  and  the 
consideration  for  which  they  have  been  allotted. 

(2)  If  default  is  made  in  complying  with  the  requirements 
of  this  section  every  director,  manager,  secretary  or  other  officer 
of  the  company  who  is  knowingly  a  party  to  the  default  shall 
incur  a  penalty  not  exceeding  $50  for  every  day  during  which 
the  default  continues.    2  Geo.  Y.  c.  31,  s.  114. 

See  Imperial  Companies  (Consolidation;  Act,  1908, 
s.  88,  and  Buckley,  9th  ed.,  pp.  200-211. 

No  particular  form  of  return  is  prescribed.  The 
Ontario  section  does  not  make  any  provision  for  relief 
in  the  event  of  accidental  or  inadvertent  failure  to 
make  the  return  within  the  time  prescribed.  In  such 
case  it  is  submitted  that  the  only  course  is  to  re-allot 
without  prejudice  to  any  prior  transfers  of  shares. 

117. —  (1)  Every  company  shall,  within  a  period  of  not 
less  than  one  month  nor  more  than  three  months  from  the  date 
at  which  the  company  is  entitled  to  commence  business,  hold  a 
general  meeting  of  its  shareholders,  which  shall  be  called  the 
statutory  meeting. ^ 

\As  to  notice  of  meetings,  see  section  44-] 
^  (2)   The  directors  shall,  at  least  ten  days  before  the  day 
on  which  the  meeting  is  to  be  held,  send  to  every  shareholder 
a  report  certified  by  not  less  than  two  directors  stating: 

(a)  The  total  number  of  shares  allotted,  distinguishing 
shares  allotted  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and  stating  in  the  case  of  shares  partly 
paid  up  the  extent  to  which  they  are  so  paid  up,  and 
in  either  case  the  consideration  for  which  they  have 
been  allotted ; 
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{h)  The  total  amount  of  ca«h  received  by  the  company  in    Sect.  117. 

r(>»p(>ct  of  liurh  Kharea  ao  diatinguiahed ;  — 

((  )  An  uiMtrui-t  of  the  rtH-eiptii  and  paymonta  of  the  com- 
pany un  capitHl  account   to  the  date  of  the  refmrt, 
and  an  account  or  estimate  of  the  preliminary  ex* 
penwM  of  the  company : 
(d)   The  names,  addre^^M's  and  tleftoriptions  of  tlie  directom, 
auditors,  if  any,  maiiager,  if  any,  and  secretary  of 
the  company ;  and 
(r)  The  particular8  of  any  contract,  the  roodiffcation  of 
which  is  to  Ik*  suhmitted  to  the  meetiuji^  for  its  ap- 
proval, tojjether  with  the  particularn  of  the  modifica- 
tion or  pro)M)sed  iiKMlificatioii. 
(3)   The  report,  m)  far  a«  it  relates  to  the  shares  allotted  by  Roiwrt  to 
the  comtmnv,  and  t*)  the  cash  received  in  respect  of  such  shares,  ^*  ••^rti.fied 
and  to  tJie  receipts  and  {Niyment^  of  the  company  on  capital  ac- 
count, ahall  be  certified  as  correct  hy  the  auditors,  if  any,  of  the 
company. 
4         (4)   The    dirwtors    sliall    cause    a    «opy    of    the    report    so  K»|H>rt  to  be 
eertilied   to   be    filed   with    the   Provincial    Secretary    forthwith  y^y^^^*, 
after  the  sending  thereof  to  the  shareholders.  Secreury. 

(5)  The  directors  shall   cause  a   list  showing  the  nan»es,  ljhui  of 
descriptions  and  addresses  of  the  shareholders  and  the  number  «hMr.'lioId*r« 
of  shares  held  by  them  respectively,  to  be  pro<luced  at  the  com- j",,.^! '"^**^ 
menivment  of  tlie  meeting,  and  to  remain  oih'u  and  accessible  "t  nit^ting. 
to  any  shareholder  during  the  continuance  of  the  meeting. 

(6)  The  shareholders   present  at  the   meetiftg  shall   be  at  Shure- 
Irberty  to  discuss  any  matter  relating  to  the  formation  of  the  Jl'^.^^  JJJJ. 
<<itmpany,  or  arising  out  of  the  report,  whether  previous  notice  new  of 

I  has  or  has  not  lieen  given,  but  no  resolution  of  which  notice  ^^miMnT  •* 
has  not  Ikhmi  duly  given  nuiy  be  pass4>d. 

(7)  The  meeting  may  lie  adjourncrd  from  time  to  time,  and  .Vdjourn- 
at  an  adjourned  meeting  any  resolution  of  which  notice  has  l)een  '"*'"^' 
duly  given,  either  before  or  subse«juently  to  the  former  mwting, 

may  In>  |Niss<!d,  and  at  the  adjourned  meeting  the  wime  iMiuers 
may  be  exercised  as  at  an  ori^nal  nuH'ting. 
^         (B)   If  default  is  made  in  filing  such  report  or  in  holding  the  .\jiplir«t{oa 
statutor)-  meeting,  then  at  the  expiration  of  fourteen  days  after  li'^fjui""^  " 
the  last  day  on  which  the  meeting  ought  to  have  been  held  any  inmle  in 
shareholder  may  apply  to  tlie  Court  for  the  winding  up  of  the  „||,'.'(i"* 
rori![.:iny,  and  the  Court  may  either  direct  that  the  company  be 
w. Ill  ml  up  or  give  directions  for  the  rejwrt  lK»ing  filed  or  a  meet- 
ing being  held,  or  make  such  other  order  as  may  be  deemed 
just,  and  may  order  that  the  costs  of  the  application  l>e  |>aid  bv 
tnv  person  who,  in  the  opinion  of  the  Court,  is  resjKuisjblf  for 
the  default.    2  Geo.  V.  c.  31,  s.  115. 

Sec  Imperial  Companies  (ConRolidation)  Act,  1908, 
P.  65. 
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Sect.  117; 


t 


The  date  at  which  the  company  is  entitled  to  com- 
mence business,  from  which  the  period  mentioned  in 
sub-sec.  (1)  runs,  is  the  date  of  the  certificate  given 
under  s.  114. 

The  notice  must  state  that  the  meeting  is  the 
statutory  meeting:  Gardner  v.  Iredale  (1912),  1  Ch. 
700. 

In  a  bona  fide  case  of  inadvertent  failure  to  hold  the 
meeting,  an  order  directing  the  holding  of  the  meeting 
may  be  obtained  from  a  Judge  in  Chambers  on  notice 
of  motion,  supported  by  affidavits.  It  is  advisable  to 
i  have  the  company  represented  and  consent  to  the 
order. 


117fl.  Subject  matter : — 
Cheese  and  butter  factories. 


PAET  IX. 


Books  to  be 
kept  at 
head  office. 


Penalty 

for 

removal. 


Proviso. 


BOOKS,  INSPECTION  AND  AUDITORS. 

118.  Subject  matter: — 

Record  books  to  be  kept  and  contents. 

See  Dominion  Act,  ss.  89  and  90. 

119. — (1)  The  books  mentioned  in  the  next  preceding  sec- 
tion and  in  section  124,  shall  be  kept  at  the  head  office  of 
the  corporation  within  Ontario,  whether  the  comipany  is  per- 
mitted to  hold  its  meetings  out  of  Ontario  or  not. 

(2)  Any  director,  officer  or  employee  of  a  corporation  who' 
removes  or  assists  in  removing  such  books  from  Ontario  or  who 
otherwise  contravenes  the  provisions  of  this  section  shall  incur  a 
penalty  of  $200. 

(3)  Upon  necessity  therefor  being  sliown  and  adequate 
pssurance  given  that  ^uch  books  may  be  dnspected  within 
Ontario  by  any  person  entitled  thereto  after  application  for  such 
inspection  to  the  Provincial  Secretary  the  Lieutenant-Governor 
in  Council  may  relieve  any  corporation  permitted  to  hold  its 
meetings  out  of  Ontario  from  the  provisions  of  this  section  upon 
such  terms  as  he  may  see  fit.    2  Geo.  V.  c.  31,  s.  117. 

See  Dominion  Act,  s.  91. 

Application  to  keep  the  company's  books  out  of 
Ontario  may  be  made  by  a  company  which  by  its  letters 
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patent  or  supplemoutnry  lotterH  pntcMit  has  authority  Seel,  119. 
to  hold  tin  incetiiifCM  out  of  Ontario.    AccortlinKiy,  it  is  [ 

advisahlo  to  attk  f(»r  Mudi  authority  in  the  |)etition  for 
inoorporation. 

Many  companies  for  the  pur|>o8i*  of  littting:  tJieir 
nhares  on  a  stock  exclianf^o  outside  of  Ontario,  or  for 
other  purposes,  find  it  ueeeHMnry  or  convenient  to  have 
their  share  refcister  and  refirister  of  transfers  kept  by  a 
registrar  and  transfer  a^Mit  resident  outside  the  Pro- 
vince. In  such  instances  the  company  must  take  steps 
to  be  relieved  from  the  provisions  of  the  section  as 
above  provided.  The  followiuK  are  the  instructions 
issued  by  tlie  Department: — 

Keeping  Books  out  of  the  Province  of  Ontario. 

1.  Upon  necessity  therefor  being  shown  and  ade-  Depart- 
quate  asHurnnco  given  that  the  hooks  of  a  corporation  I^^^SJjJJlJi. 
may  be  inspected  within  Ontario  by  any  person  entitled 
thereto  after  application  for  such  inspection  to  the 
Provincial    Secretary,    the    Lieutenant-Governor    in 
Council  may  relieve  any  corporation  permitted  to  hold 

its  meetings  out  of  Ontario  from  the  provisions  of  the 
sections  which  state  that  the  l)ooks  of  a  cori>oration 
shall  l)e  kept  at  the  head  office  of  the  corporation  within 
Ontario,  whether  the  company  is  iK*rniitted  to  hold  its 
meetings  out  of  Ontario  or  not,  and  that  any  director, 
ofllcer  or  employee  of  a  corporation  who  removes  or 
assists  in  removing  such  books  from  Ontario  or  who 
otherwise  contravenes  the  provisions  of  said  sections 
shall  incur  a  penalty. 

2.  The  application  must  be  a  formal  petition  of  the 
corporation,  signed  by  the  executive  officers  of  the  cor- 
poration and  pasted  under  its  common  senL 

3.  The  petition  must  set  forth  the  cori>orate  name, 
the  date  of  incorporation  and  other  mat^'rial  facts  and 
should  show 

(a)  That  the  bulk  of  the  shareholders  live  without 
the  Province  of  Ontario  and  that  it  is  a  matter 
of  convenience  to  have  the  books  removed  tliero- 
from; 
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Sect.  119.         (b)  That  the  corporation  has  authority  to  hold 
Removal  meetings  out  of  the  Province ; 

of  books  ^^^   That  the  corporation  is  not  in  arrears  in  mak- 

piovince.  ing  its  aimual  returns. 

4.  The  facts  in  the  petition  contained  must  be  veri- 
fied by  joint  affidavit  or  statutory  declaration  of  the 
President  and  Secretary  of  the  corporation. 

5.  The  signatures  to  the  petition  and  impression  of 
the  seal  must  be  verified  by  affidavit  or  statutory  de- 
claration. 

6.  With  the  petition  the  corporation  muSt  produce 
the  following : 

(a)  A  statutory  declaration  proving  that  the  by- 
law authorizing  the  application  for  an  Order-in- 
Council  relieving  the  corporation  from  the  pro- 
visions of  sub-sections  1  and  2  of  section  119  of 
The  Ontario  Companies  Act  has  been  lawfully 
passed  by  the  directors  and  confirmed  by  a  vote 
of  the  shareholders,  present  or  represented  by 
proxy  at  a  general  meeting  duly  called  for  con- 
sidering the  same  by  notice  specifying  the  terms 
of  the  by-law  to  be  confirmed,  and  holding  not 
less  than  two-thirds  of  the  issued  capital  stock 
represented  at  such  meting,  or,  in  the  case  of  a 
corporation  not  having  share  capital,  by  a  vote 
of  two-thirds  of  the  members  so  present  or  re- 
presented as  the  case  may  be^; 

(fe)  A  copy  of  the  by-law^  certified  as  such  under 
the  seal  of  the  corporation ; 

(c)  A  certified  copy  of  the  proceedings  at  the  meet- 
ing of  shareholders  or  members  with  respect  to 
the  passage  and  sanction  of  the  by-law; 

{d)  A  certified  extract  from  the  general  by-laws  of 
the  corporation  as  to  the  calling  of  tlie  meeting 
of  shareholders  or  members ; 

(e)  A  certified  copy  of  the  notice  mailed  or  copy  of 
•  advertisement  in  the  Ontario  Gazette  or  local 
paper  of  the  holding  of  such  shareholders'  or 
members'  meeting; 

(/)  A  power  of  attorney  duly  executed  under  the 
seal  of  the  corporation. 
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The  uttorncy  appointed  by  the  applicant  cor-  Sect.  119. 
poration  must  be  a  pernon  roHitlent  in  Ontario,  j^p^ft- 
or  a  corporation  having  its  head  ofiice  in  tlie  rocoui  in- 
Province.  •'"^*^ 

The  power  may  contain  any  provision  not  in- 
consistent with  the  dnties  of  the  attorney  to  Ik* 
ezeroised  under  the  laws  of  the  Province,  but  it 
must  include  words  expressly  auUiorizing  the 
attorney : — 

"To  act  as  such,  and  to  sue  and  be  sued, 
plead  or  be  impleaded  in  any  court  in  Ontario 
and  generally  on  behalf  of  the  corporation  and 
witliin  Ontario  to  accept  service  of  process, 
and  to  receive  all  lawful  notices,  and,  for  the 
purposes  of  the  corporation,  to  do  all  acts  and 
execute  all  deeds  and  other  instruments  re- 
lating to  the  matters  within  the  scope  of  tlie 
power  of  attorney." 

The  power  must  also  provide  that  until  due 
la>*'ful  notice  of  the  appointment  of  another  and 
subsequent  attorney  has  been  given  to  and  ac- 
cepted by  the  Provincial  Secretary,  service  of 
process  or  of  papers  and  notices  upon  the  per- 
son or  corporation  mentioned  in  the  original  or 
other  power  last  filed  with  the  Provincial  Secre- 
tary shall  1h*  accepted  by  the  applicant  corpora- 
tion as  HufBcient  service  in  the  premises. 
(g)  The  consent  of  the  attorney  to  act  as  such,  duly 
verified  by  affidavit  or  statutory  declaration  of 
subscribing  witness; 
(h)  A  consent  to  the  winding-up  of  the  corporation, 
which  consent  shall  be  in  the  following  form: 

After  application  made  to  the  Secn'tary  of 
the  Province  of  Ontario  by  any  person  entitled 
thereto  for  the  inspection  of  such  of  the  books 

of hereinafter 

called  **the  corporation'*  as  are  mentittned  in 
Sections  118  and  124  of  Thr  Ontario  Coinfuiiiics 
Act,  and  upon  the  failure  of  the  corporation  to 
comply  with  all  pro|H»r  ami  reasonable  <lirec- 
tions  for  such  ins|K>ction,  which  may,  upon  due 
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notice  to  the  corporation,  be  made  by  the  said 
Provincial  Secretary,  and  upon  its  appearing  to 
the  satisfaction  of  a  Judge  of  the  Supreme  Court 
of  Ontario,  upon  a  petition  in  that  behalf  pre- 
sented by  such  persons  applying  as  aforesaid 
upon  due  notice  to  the  corporation  that  such 
person  has  suffered  substantial  loss  or  damage 
by  reason  of  such  failure,  the  corporation  doth 
HEREBY  CONSENT  to  au  Order  of  such  Judge  for 
winding  up  the  corporation. 

In  witness  whereof  the  corporation  has 
caused  its  corporate  seal  to  be  affixed  hereto  by 
the  hands  of  its  proper  officers  in  that  behalf, 

this day  of  . . . .  ^ . . . ,  19 . . . . 

By    . 
Witness : 

President.  (Seal) 

Secretary. 

and 
{i)  A  bond  to  the  Provincial  Treasurer  in  the  sum 
of  $500,  which  bond  shall  be  in  the  following 
form : 

Whereas  Section  119  of  The  Ontario  Com- 
panies Act  provides  that  the  books  therein  re- 
ferred to  shall  be  kept  at  the  head  office  of  the 
corporation  within  Ontario,  whether  the  corpor- 
ation is  permitted  to  hold  its  meetings  out  of  On- 
tario or  not. 

And  whereas  the' said  Section  119  further  pro- 
vides that,  upon  the  conditions  therein  men- 
tioned, the  Lieutenant-Governor  in  Council  may 
relieve  any  corporation  permitted  to  hold  its 
meetings  out  of  Ontario  from  the  provisions  of 
the  said  Section  119,  upon  such  terms  as  he  may 
see  fit,  necessity  therefor  being  shown  and  ade- 
quate assurance  given  that  such  books  may  be 
inspected  within  Ontario  by  any  person  entitled 
thereto  after  application  for  such  inspection  to 
the  Provincial  Secretary. 

And  whereas  the  corporation  hereinafter 
mentioned,  being  a  corporation  permitted  to 
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hold  iU  ineettiig8  out  of  Ontario,  han  by  ttH  |M*tt-  8Mt.  119. 
tion  ill  Unit  bt'half  prayed  that  it  may  Ih»  re- 
lieved  from  tlie  proviHioiiM  of  the  naid  Section 
119. 

And  whkkkah  the  Si'cretary  of  the  Province 
of  Ontario  haH  dircH;ted  that,  as  a  condition  of 
(granting;  the  said  relief »  these  preHcntA  be  exe- 
cuted by  the  said  corporation. 

Now      TUKKKFOKK      THK8K      l'HK>K.M8      WITXEfiS 

that is  held  and  finnly  bound 

unto  the  Treasurer  of  the  Province  of  Ontario 
for  the  time  iH'inj?  in  the  penal  sum  of  five  hun- 
dred dollars  ($500),  to  be  paid  to  said  Provin- 
cial Treasurer  for  the  time  being,  or  to  any  per- 
son who  may  be  entitled,  upon  assignment  from 
the  said  Provincial  Treasurer  for  the  time  being, 
to  recover  the  sum  hereby  secured,  for  which 
payment  well  and  truly  to  be  made  .... 
binds  itself,  its  successors  and  assigns,  firmly 
by  these  presents. 

In  wrrNF>s  whkkkof has  caused 

its  corporate  seal  to  be  affixed  hereto  by  the 
hands  of  its  proper  officers  in  that  In^half,  this 
day  of ,19.... 

By 

Witness : 

(Corporation) 
President.  "         (Seal) 

Secretary. 

The  condition  of  this  oblioatiox  is  such  that 

if dotii  at  all  proiK>r  times 

allow  the  books  mentioned  in  S(K;tion  119  of 
The  Ontario  Companies  Act  aforesaid  to  l>e  in- 
spected by  any  person  entitled  thereto  as  the 
Secretary  of  the  Province  of  Ontario  may  direct 
from  time  to  time  by  due  notice*  to  the  said  cor- 
poration, after  application  to  him  by  such  per- 
son for  such  inspcH:>tion,  then  this  obligation  is 
to  be  void»  otJierwise  to  remain  in  full  force  and 
virtue. 


654 
Sect.  120. 

Tntrue. 
entries. 


Penalty. 


Powers 

of  Judse  as 

to  entrioB  in, 

omissious 

from  and 

rectification 

of  books. 


Decision 

as  to  title. 


Trial 
of  issue. 

Appeal. 

Jurisdiction 
of  Courts 
not 

affected. 
Costs. 


Without 
sufficient 
cause 


ONTAKIO    COMPANIES   ACT. 

120. —  (1)  No  director,,  officer  or  employee  of  the  corporation 
shall  knowingly  make  or  assist  in  making  any  untrue  entry  in 
any  of  its  books,  or  refuse  or  neglect  to  make  any  proper  entry 
therein. 

(2)  Any  person  wilfully  violating  the  provisions  of  this 
section  shall  be  liable  in  damages  for  all  loss  or  injury  which 
any  person  interested  may  have  sustained  thereby.  2  Geo.  V. 
c.  31,  s.  118. 

See  Dominion  Act,  s.  117. 

121.^- (1)  If  the  name  of  any  person  is,  witihout  sufficient 
cause,  entered  in  or  omitted  from  any  such  book,  or  if  default 
is  made  or  unnecessary  delay  takes  place  in  entering  therein  the 
fact  of  any  person  having  ceased  to  be  a  shareholder  or  member 
of  the  corporation,  the  person  or  shareholder  or  member  ag- 
grieved, or  any  shareholder  or  member  of  the  corporation,  or 
the  corporation  itself,  may  apply  tcT  the  Supreme  Court,  for  an 
order  that  the  book  or  books  be  rectified,  and  the  Court  may 
either  refuse  such  application  or  may  make  an  order  for  the 
rectification  of  the  book  and  may  direct  the  corporation  to  pay 
any  damages  the  party  aggrieved  may  have  sustained. 

(2)  The  Court  may,  in  any  proceeding  under  this  section, 
decide  any  question  relating  to  the  title  of  any  person  who  is  a 
party  to  such  proceedings  to  have  his  name  entered  in  or 
omitted  from  such  books,  whether  such  question  arises  between 
two  or  more  shareholders,  or  alleged  shareholders,  or  members, 
or  between  any  shareholder  or  alleged  shareholder  or  member 
and  the  corporation,  and  the  Court  may  in  any  such  proceeding 
decide  any  question  which  it  may  be  necessary  or  expedi- 
ent to  decide  for  the"  rectification  of  the  books. 

(3)  The  Court  may  direct  an  issue  to  be  tried. 

(4)  An  appeal  shall  lie  from  the  decision  of  the  Court  as  if 
the  same  had  been  given  in  an  action. 

(5)  This  section  shall  not  deprive  any  Court  of  any  juris- 
diction it  may  otherwise  have. 

(6)  The  costs  of  any  proceeding  under  this  section  shall  be 
in  the  discretion  of  the  Court.     2  Geo.  V.  c.  31,  s.  119. 

See  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  32  and  Buckley,  9th  ed.,  pp.  84  fp. 

Sections  118,  119  and  121  are  not  to  be  invoked  ex- 
cept in  a  reasonably  clear  case:  Re  Gram/m  Motor 
Truck  Co.  of  Canada  and  Bennett  (1915-6),  35  0.  L.  R. 
224. 

Where  a  person  is  induced  by  fraud  to  become  a 
shareholder  and  is  registered  as  such;  the  entry  of  his 
name  is  without  sufficient  cause.    See  the  notes  to  s.  43 
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of  thv  Dominion  Act,  supra,  under  "RcscisMion**  at   Sect.  121. 
page  195. 

In  Lorsch  v.  Shamrock  Consolidated  (1917),  39  (). 
L.  R.  315,  an  order  was  made  under  the  section  direct- 
ing registration. 

The  section  does  not  enable  the  couyt  to  relieve  a 
shareholder  declared  to  be  such  in  the  charter :  Re  J. 
A.  French  d  Co,,  Ltd.  (1909-10),  1  O.  W.  N.  8G4;  but  in 
the  same  case  on  appeal,  the  Divisional  Court  per- 
mitted rectification  of  the  register  by  reducing  the  ap- 
plicant's holding  to  one  share:  (1910-11),  2  0.  W.  N. 
498. 

The  directors  should  confirm  unobjectionable  trans-  Fvfaaii.  etc. 
fers  at  the  next  meeting.     Otherwise  there  is  ** un- 
necessary delay.** 

122.  Subject  matter: — 

( 1 )  Rook^  to  Ik»  ofjen  for  inspection. 

See  Dominion  Act,  8.  91. 

(2)  Liability  for  refuKal  to  allow  iib(()ection  of  books. 

See  Dominion  Act,  s.  117,  where  the  penalty  is  dif- 
ferent. 

123.  Subject  matter:— 

Butiki^  to  be  prima  facie  evidence. 

See  Dominion  Act,  8. 107. 

124.  The  directors  shall  cause  proper  books  of  account  to  B<>ok«  of 
be  kept  containing;  full  and  true  t«taten»ent*  of: —  kTT"**  *** 

(a)  Tbe  financial  tranKartionit  of  the  corporation; 

(6)  The  assets  of  the  corporation; 

(c)  The  sums  of  money  received  and  ex|)ended  by  the  cor- 
poration, and  the  matterti  in  respc»ct  of  which  such 
receipt  or  expenditure  took  plac«»; 

(rf)  The  cretlits  and   liabilities  of  tbe  corfHiration ;  and  « -^j*** 

book  or  liooks  iK>ntaining  minutes  of  all   the  pro-  '"N'kL." 
ceedinp*  and   votes  of  the  corporation,  or  of   the 
Itoard  of  directors,  respectively,  verifiini  by  the  sig- 
nature of  the  president  or  <ither  presiding?  oflu'cr  of. 
tbe  (corporation.    2  (Jeo.  V.  c.  31,  s.  Wi. 

125.  If  any   (terson   in  any   return,   re|x>rt.  certificate,   bal-  F«I«e 
aui-e  f.}K«et  or  other  document  re<juire<l  by  or  for  the  purposes  of  ^^"""* 
this  Act  wilfiilly  makes  a  statement  false  in  any  material  jiar- 
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Sect.  125.    ticular  he  shall  he  liable  to  imprisonment  for  a  term  not  exeeed- 

ing  three  months,  and  shall  incur  a  penalty  not  exceeding  $100 

Penalty         in  lieu  of  or  in  addition  to  such  imprisonment.    2  Geo.  V.  c.  31, 
S.-123. 

The  Court  126.— (1)   Upon  an  application  by  not  less  than  one-fifth  in 

appoint  an  value  of  the  shareholders  of  a  corporation  with  share  capital,  or 
inspector  to  one-fifth  in  number  of  the  members  of  a  corporation  without 
investiga-  share  capital,  the  Supreme  Court  may  appoint  an  inspector 
tion.  to  investigate  its  affairs  and  management. 


Security 
for  costs. 


See  Dominion  Act,  s.  92  (1). 

^d  ^expense  ^^^  Such  inspector  shall  report  thereon  to  the  Court,  and 
of  investi-  the  expense  of  such  investigation  shall,  in  the  discretion  of  the 
gation.  Court,  be  defrayed  by  the  corporation  or  by  the  applicants,  or 

partly  by  the  corporation  and  partly  by  the  applicants. 

See  Dominion  Act,  s.  92  (6^. 

(3)  The  Court  may  require  the  applicants  to  give  security 
to  cover  the  probable  cost  of  the  investigation,  and  may  make 
rules  and  prescribe  the  manner  in  which  and  the  extent  to 
which  the  investigation  shall  be  conducted. 

See  Dominion  Act,  s.  91  (1)  and  (2). 

(4)  Subject  matter: — 
Corporation  may  appoint  for  same  purpose. 

See  Dominion  Act,  s.  93  (1). 

(5)  Subject  matter: — 
Powers  and  duties  of  inspector. 

See  Dominion  Act  s.  93  (2). 

(6)  Subject  matter: — 
Production  of  books  and  documents. 

See  Dominion  Act,  ss.  92  (3)  and  93  (3). 

(7)  Subject  matter : —     . 
Examination  on  oath. 

See  Dominion  Act,  s.  92  (4).     ' 

(8)  Subject  matter: — 
Penalty  for  non-production. 

See  Dominion  Act,  s.  92  (5),  s.  119. 

127.  The  accounts  of  a  corporation  shall  be  examined  once 
at  least  in  every  year,  and  the  correctness  of  the  balance  sheet 
shall  be  ascertained  by  an  auditor  or  auditors.  2  Geo.  V.  c.  31, 
s.  125. 


Annual 
audit. 


See  Dominion  Act,  s.  105. 
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Its.  The  first  auditon  of  «  corporation  nm,j  be  appointed  by    8eot.  128. 
the  directors  before  tlie  firrit  meeting  of  the  shareholders  or 


ttieniberi,  and  f  hall  hold  office  until  the  first  general  meeting.  '  2  auditors 
Geo.  V.  c.  31.  s.  126. 

See  Dominion  Act,  8.  94A  (5). 

129.  Thereafter  the  auditors  shall  be  appointed  by  reaolu-  subMqocat 
tiou  at  a  general  meeting  of  the  corporation  and  sljall  hold  sudltors. 
oflke  until  the  next  annual  meeting  unlesH  previously  removed 

bv  a  reftolution  of  the  8hareholders  or  members  in  general  meet- 
ing.   2  Ue<..  V.  c.  31,  8.  127. 

See  Dominion  Act,  8.  94 A  (1). 

130.  The  auditors  may  be  shareholders  or  members  of  the  Auditor* 
corporation,  but  no  person  shall  be  eligible  as  an  audittir  who  may  fc« 

is  interested,  otherwise  than  as  a  shareholder  or  menib<»r,  in  any  *  ""^^  **  *"" 
transaction  of  the  corporation ;  and  no  director  or  other  ofTicer 
of  ti)e  corporation  shall  be  eligible  during  his  continuance  in 
ofllce.    2  CJeo.  V.  c.  31,  s.  128. 

See  Dominion  Act,  s.  94A  (3). 

131.  Subject  matter : — 

In  default  Provincial  Secretary  may  appoint 

See  Dominion  Act,  s.  94A  (2). 

188.  The  directors  of  a  corporation   may   fill  any   casual  Director* 
vacancy  in  the  office  of  auditor,  but  while  any  such  vacancy  mnv  fill 
continues  the  surviving  or  continuing  auditor  or  auditors,  if  v^ancy. 
any,  mav  act,  and  anv  auditor  shall  )>o  elegible  for  reappointment. 
8  (Jeo.  V.  c.  31,  s.  130. 

See  Dominion  Act,  8.  94A  (6). 

138.  Subject  matter: — 
Remuneration  of  auditors. 

See  Dominion  Act,  8.  94A  (7). 

134.  Subject  matter: — 

( 1 )  Rights  and  duties  of  auditors. 

See  Dominion  Act,  8.  94B  (1). 

(2)  The  auditors  shall  sign  a  certiffcate  at  the  foot  of  the  C*rtUlp*t« 

•  •alnnce    sheet    stating   whether   or   not    their    requirements   as  *"**  report 
auditors  have  been  complied  with,  and  shall  make  a  report  to 
the  shareholders  or  members  on  the  accounts  examined  by  them, 
and  on  every  balance  sheet  laid  before  the  corporation  in  gen- 
eral meeting  during  their  tenure  of  office:  and  in  every  such 

i>.ojt. — 43 
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Sect.  134.   report  shall  state  whether,  in  their  opinion,  the  balance  sheet 
referred  to  in  the  report  is  properly  drawn  up  so  ^s  to  exhibit 

a  true  and  correct  view  of  tlie  state  of  the  corporation's  affairs  as 

shown  by  its  books. 


Heading 
at  general 
meeting. 


See  Dominion  Act,  s.  94B  (2). 

(3)   Such  report  shall  be  read  at  the  general  meeting. 
Geo.  V.  c.  31,  s.  133. 

See  Dominion  Act,  s.  105  (2)  (c). 


PART  X. 


MISCELLANEO"&S. 

Annual  I'^S.  Subject  matter: — 

.summary.  Annual  summary  of  the  affairs  of  the  company. 

See  Dominion  Act,  s.  106. 

Every  corporation  is  required  before  February  J  st 
of  each  year  to  make  out  a  summary  as  of  December 
31st  next  preceding,  containing  the  particular.«=.  pre- 
scribed in  the  section.  Full  instructions  for  the  pre- 
paration and  filing  of  the  report,  and  posting  up  in  the 
company's  office,  are  contained  in  the  blank  forms  ob- 
tainable from  the  Department. 

The  summary  must  be  transmitted  to  the  Provin- 
cial Secretary  on  or  before  February  8tli  next  after 
the  time  when  it  must  be  made  (sub-sec.  5).  The 
corporation  need  not  comply  with  the  section  in  the 
calendar  year  in  which  it  was  organized  or  went  into 
.    operation,  whichever  first  happened. 

In  Seagram  v.  Pneuma  Tubes,.  Ltd.  (1918),  43  0.  L. 
R.  513,  the  secretary,  as  well  as  the  company,  was  held 
liable  for  penalties  incurred  under  the  section,  the  con- 
duct of  the  secretary  having  shown  that  he  wilfullx 
permitted  the  default.  This  case  applied  and  fol- 
lowed Park  V.  Laivton  (1911),  1  K.  B.  588..  See  also 
Seagram  v.  Pneuma  Tubes,  Ltd.  (1917),  40  0.  L.  R.  301. 

Return  to  136.  Every  comipany  shall  make  a  return  to  the  Provincial 

Secr^tory^      Secretary  from  time  to  time,  as  the  same  occur,  of  all  changes 
of  change      among  the  directors,  and  shall  incur  a  penalty,  not  exceeding 
of  directors, 
etc. 
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luSO  fw. «iitiun  of  UiU  ftH'tioii.     .  )     <^ect.  136. 

I.  135.  - 

No  form  is  prescribed  but  the  return  should  state 
the  (late  of  retirement,  deatli,  removal,  etc.,  the  date  of 
election  of  the  new  directors  and  the  corrcHjt  naiiM's  of 
the  dirwtors  named  therein. 

137.  The  Provincial  SetTftary  may,  whenever  he  neen  fit,  lUturn  mnx 
n<|uire  ji  ii)rporation  to  make  a  return  u|M»n  any  subject  con-  u^^n^ 
netted  with  ItR  affairs,  and  Uie  corporation  tHiall  make  the  return  subject 
within  the  time  mentioned  in  the  notice  requirinj^  the  same. 

5?  (Jeo.  V.  c.  31,  8.  132. 

138.  Subject  matter:— 

(1)  Fees  on  lett<'r»  patent,  etc.,  to  be  fixed  by  Order-in- 
CoxifU'W. 

(?)    FiH's  nmy  vary  in  aniuunt. 

(3)    Restriction. 

See  Dominion  Act,  s.  24. 

The  following  are  the  Departmental  reinilations 
and  instructions  with  regard  to  fees. 

Pees  for  Incorporation  of  Companies  and  Pilings  under 
the  Ontario  Companies  Act;  for  Licenses  under 
the  Extra  Provincial  Corporations  Act  and  for 
Licenses  in  Mortmain. 

1.  Fees  must  accompany  ail  applications  and  all  m>|.art- 
docnments  to  be  tiled.    Where  the  fee  does  not  aecom-  jj^**' 
pany  a  4h)cument  to  be  tiled  such  document  will  Ik'  r(>- 
turned  to  the  .sender  forthwith.    \'idr  Sections  188  and 

139  of  The  Ontario  Companies  Act. 

2.  Xo  cht»<|ue  will  b(»  aece|>ted  uidess  it  is  marknl. 

3.  Cash  not  nu/istert'd  is  at  the  risk  of  the  sender. 

4.  Post  office  orders,  postal  notes,  e)ie(}ues  and 
drafts  should  l)e  payable  to  the  order  of  the  Provincial 
Treasurvr. 

The  following  schedule  j)f  fees  shall  1h»  payabh>  for 
the  various  services  rendered  by  the  D«*partmeut  under 
the  provisions  of  The  Ontario  rompaiiies  Act  and 
Kxtra  Provincial  Corporations  Act: — 
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Sect.  138.  Incorpoeaton  with  Share  Capital. 


meS  When  the  proposed  capital  of  an  applicant  corn- 

fees,  pany  is  $40,000  or  less,  the  fee  shall  be  $100. 

When  the  proposed  capital  is  more  than  $40,000,  but 
does  not  exceed  $100,000,  the  fee  shall  be  $100  and  $1 
for  every  $1,000  or  fractional  part  thereof  in  excess  of 
$40,000. 

When  the. proposed  capital  is  more  than  $100,000, 
but  does  not  exceed  $1,000,000,  the  fee  shall  be  $160  and 
$2.50  for  every  $10,000  or  fractional  part  thereof  in 
excess  of  $100,000. 

When  the  proposed  capital  is  more  than  $1,000,000 
the  fee  shall  be  for  $385  for  th^  first  $1,000,000  and 
$2.50  for  every  $10,000  or  fractional  part  thereof  in 
excess  of  $1,000,000. 

Rural  telephone  companies,  and  other  rural  com- 
panies coming  within  the  provisions  of  Part  XII.  of 
The  Ontario  Companies  Act,  where  the  proposed  capi- 
tal does  not  exceed  $25,000— $25.00. 

Where  the  proposed  capital  is  more  than  $25,000 
the  fee  shall  be  on  the  same  scale  as  that  applying  to 
ordinary  share  capital  companies. 

Rural  cemetery  companies,  rural  cheese  and  butter 
companies,  and  other  rural  companies  of  a  similar  na- 
ture where  the  proposed  capital  does  not  exceed  $10,000 
—$10.00. 

Co-operative  companies  where  the  proposed  capital 
does  not  exceed  $10,000— $10.00.  , 

Where  the  capital  of  a  company  of  the  classes  in  the 
two  next  preceding  paragraphs  referred  to  exceeds 
$10,000,  but  does  not  exceed  $25,000,  the  fee  shall  be 
$10  and  $1  for  every  $1,000  or  fractional  part  thereof 
in  excess  of  $10,000.  To  take  advantage  of  this  special 
tariff  it  must  be  demonstrated  to  the  satisfaction  of  the 
Department  that  the  purposes  for  which  the  company 
is  being  incorporated  bring  it  within  the  classes  re- 
ferred to. 

Supplementary  Letters  Patent. 

Where  the  capital  of  a  company  is  increased,  the  fee 
shall  be  according  to  the  foregoing  list,  but  on  the 
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inrreojie  ofUy.    No  fee  previously  paid  is  taken  into  Beet.  188. 
account. 

Where  the  capital  is  not  increased  the  fee  shall  Imj 
$100.00. 

Where  the  fee  payable  for  incorporation  is  $25.(X)  pctwrt- 
or  less,  the  fee  for  Supplementary  Letters  Patent,  JJ^*** 
where  the  authorized  capital  is  not  increased  in  excess 
of  $25,000,  shall  bo  $5.00. 

Amalgamation. 

Fees  are  payable  on  the  same  basis  as  for  incorpor- 
ation. 

Orders. 

Changing  the  name  of  a  company $25  00 

Apeepting  the  surrender  of  a  charter 20  00 

Accepting  the  surrender  of  a  charter  where 
the  fee  payable  for  incorporation  is  $25 
or  less 5  00 

Accepting  the  surrender  of  a  charter  of  a  cor- 
poration without  share  capital 5  00 

Permitting  a  company  to  keep  its  books  out 

of  the  Province  * 50  00 

Approving  by-law  authorizing  distribution  of 

assets  10  00 

Approving  by-law  under  Sec.  162,  and  filings 

thoreunder 2  00 

Certificate. 

Certificate  under  Part  VIII.  of  The  Ontario 
Companies  Act  and  filing  of  necessary 
documents  thoroundor   $25  00 

Certificate  where  fee  payable  for  incorpora- 
tion is  $25.00  or  less   5  00 

FiusG  Fekk. 

Prospectus $2  00 

Statement  in  lieu  of  prosi)ectu8 2  00 

Betum  of  allotment  (where  the  company  has 
not  obtained  a  certificate  entitling  it  to 
commence  business)   2  00 


fees. 


662  ONTARIO   COMPANIES   ACT. 

Sect.  138.   Report  for  statutory  meeting $2  00 

i)pj,.„.t.        By-law  providing  for  sale  of  shares  at  a  dis- 

mental  COUnt 5    00 

By-law  varying  number  of  directors 2  00 

By-law  changing  head  office 2  00 

By-law  fixing  quorum  of  directors 2  00 

Notice  of  resolution  passed  for  winding-up. .         2  00 

Liquidator 's  report  on  winding-up 2  00 

Filing- duplicate  original  mortgage  under  Sec. 

82  (2)   2  00 

Filing  power  of  attorney 2  00 

Filing  annual  statement  of  a  company  having 

a  capital  under  $50,000 2  00 

Filing  the  annual  statement  of  a  cTompany  hav- 
ing a  capital  of  $50,000,  and  less  than 

$100,000 3  00 

Filing  the  annual  statement  of  a  company 
having  a  capital  of  $100,000  and  less  than 

$1,000,000 5  00 

Filing  the  annual  statement  of  a  company  hav- 
ing a  share  capital  of  $1,000,000  or  over .       10  00 

Incorporation  Without  Share  Capital. 

Charitable  corporations  and  trusts  of  a  simi- 
lar nature $5  00 

War  Charities No  fee 

All  other  incorporations  without  share  capital  10  00 

Supplementary  Letters  Patent 5  00 

Change  of  name '     5  00 

Surrender 5  00 

Filing  annual  statement   1  00 

Extra-Provincial  Corporations. 

Fees  for  licenses  to  Extra-Provincial  Corporations 
■     are  the  same  as  for  incorporation  of  companies  under 
the  Act,  but  are  based  on  the  amount  of  capital  to  be 
used  in  Ontario. 

License  in  Mortmain. 

When  the  authorized  capital  of  an  applicant  cor- 
poration is  $40,000  or  less  the  fee  shall  be  $100. 
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When  the  authorizoti  CApital  in  more  than  $40,00(),  Be:t.  133. 
bat  doe8  not  exceed  $100,000,  the  fee  Khali  be  $100  and'5;„«r, 
$1  for  every  $1,000  or  fractional  part  thereof  in  excens  «w>ui 
of  $40,000.  *** 

When  the  authorized  capital  \s  more  than  $100,000, 
but  does  not  exceed  $1,000,000,  the  fee  shall  bo  $100  and 
$2.50  for  every  $10,000  or  fractional  part  thereof  in 
excess  of  $10(MKX). 

When  the  authorized  capital  is  more  than  $1,000,000 
the  fee  shall  be  $385  for  the  first  $1,000,000  and  $'2.50 
for  everv  $10,000  or  fractional  part  thereof  in  excess  of 
$100,000*. 

fihjPPLE.MENTARY  LlCESSK. 

Where  the  capital  of  an  Extra-Provincial  Corpora- 
tion is  increased  the  fee  shall  be  the  same  as  for  the 
incorporation  of  companies  under  the  Act,  but  shall  be 
based  only  on  the  amount  of  the  increase  to  be  used  in 
Ontario.  No  fee  previously  paid  is  taken  into  ac- 
count. 

N'arying  powers  authorized  by  original   Li- 
cense, where  capital  is  not  increased. . . .  $100  00 
('hanging  the  name  of  an  Extra-Provincial 

Corporation 10  00 

Filing  the  annual  statement  of  an  extra-pro- 
vincial corporation  with  any  capital  up 

to  and  including  $100,000 5  00 

Filing  tlu*  annual  statement  of  an  extra-pro- 
vincial corporation  with  anv  capital  ex- 
ceeding $100,000 '. 10  00 

Sbabohbs. 

Search  of  .returns,  one  year $0  25 

And  BO  on,  adding  for  each  year,  10c. 

Searching  returns,  two  years 35 

Searching  returns,  three  years  45 

Search  by  mail,  additional 25 

Copying,  uncertified,  per  folio 08 

Copying,  certified,  per  folio  10 

Certificate,  additional 50 

Fee  for  copy  of  Letters  Patent 2  50 
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Sect.  138.  Fee  for  copy  of  The  Ontario  Companies  Act 

in  pamphlet  form $0  50 

No  com-  139.  No  tender  or  transmission  of  any  return,  by-law  or 

\^ctTo  fiie*^  other  document  shall  be  a  due  compliance  with  the  provisions 
returns,  etc.  of  this  Act  unless  and  until  the  prescribed  fee  for  receiving  and 
without  pay-  filing  the  same  has  been  paid  to  and  has  been  accepted  by  the 
fees.  Provincial  Secretary.     2  Geo.  V.  c.  31,  s.  137, 

Evidence  of  140.  A  copy  of  any  by-law  of  a  corporation  under  its  seal 
y-  aws.  ^^^  purporting  to  be  signed  by  any  oflBcer  of  the  corporation  or 
a  certificate,  similarly  authenticated,  to  the  effect  that  a  person 
is  a  shareholder  or  member  of  the  corporation,  and  that  dues 
or  other  "Sums  payable  are  due  and  have  not  been  paid  or  that 
a  call  or  assessment  has  been  made,  is  due  and  has  not  been  paid, 
shall  be  received  as  prima  facie  evidence  of  the  by-law  or  of  the 
statements  contained  in  such  certificate  in  all  Courts.  2  Geo. 
V.  c.  31,  s.  138. 

See  Dominion  Act,  s.  109. 

Authentica-  141.  A  document  or  proceeding  requiring  authentication  by 

mon  °nnd"™"  ^  corporation  may  be  signed  by  any  director,  manager  or  other 
notices.  authorized  officer  of  the  corporation,  and  need  not  be  under  its 

seal.    2  Geo.  V.  c.  31,  s.  139. 

Service  of  142.  A  notice  or  demand  to  be  served  or  made  by  a  corpora- 

notices.  ^-Qj^  upon  a  shareholder  or  member  may  be  served  or  made 

either  personally  or  by  registered  post, .  addressed  to  the  share- 
holder or  member  at  his  place  of  abode  as  it  last  appeared  on 
the  books  of  the  corporation.     2  Geo.  V.  c.  31,  s.  140. 

See  Dominion  Act,  s.  97. 

143.  Subject  matter  : — 
Time  of  service. 

See  Dominion  Act,  s.  98. 

Sanctioning  144.  Any  by-law  by  this  Act  requiring  confirmation  by  the 

by-laws  by     shareholders  or  members  of  the  corporation  may  in  liou  of  con- 
sent of  all     firmation  at  a  general  meeting  be  confirmed  by  the  consent  in 
shareholders,  writing  of  all  the  shareholders  or  members.     2  Geo.  V.  c.  31, 
s.  142.  - 

See  Dominion  Act,  s.  48,  which  is  limited  to  by-laws 
creating  preference  stock. 

Proof  of  145.  Proof  of  any  matter  which  may  be  necessary  to  be 

unde^this      m^de  under  this  Act  may  be  made  by  statutory  declaration, 

A.ct.  affidavit,  or  deposition  before  the  Provincial  Secretary,  or  any 

officer  to  whom  the  matter  may  be  referred  by  him,  or  before 

any  person  authorized  to  take  affidavits.    2  Geo.  V.  c.  31,  p   143. 

See  Dominion  Act,  s.  112. 
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MINING    COMPANIKS. 

146.  A  mining  company  incorporated  before  the  flritt  day  laraiag 

of  July,  1907,  or  thereafter  incorix>rat<Ml  nnder  The  Ontario '^^^^  * 
<'nii>f>«mies  Act  (1907),  or  under  The  Ontario  Companir*  Act 
(  I'M?),  or  undtr  this  Act.  and  made  by  th<*  I^'tt<>r«5  Pntont  ""b- J^*-  ^'"• 
j(  ( !   n>  the  provisions  of  this  Part,  may  ishiie  it*  shares  at  a  2  Uro.  V. 
discount  or  at  other  rate  in  the  manner  hereinafter  prewrilwd.  *^-  ^^• 
•?  (Jeo.  V.  c.  31,  8.  lU. 

147.  No  shareholder  of  Riich  company  ho1din$^  shareR,  issued  Share- 
as  herein  provided,  shall  be  porponally  liable  for  nonpayment  '^rTOWiUy* 
of  anv  calls  made  upon  his  nliares  beyond  the  amount  agreed  to  liable  for 
be  paid  therefor.    2  Geo.  V.  c.  31,  s.  145.  <^«^^- 

148.  No  shares  shall  Im?  issued  at  a  discount  unless  author-  By-Uw 
iw?d  by  a  by-law  of  the  company  fixinj?  and  declaring  the  rate  f^^J*""'"' 
and  any  other  terms  and  conditions  of  the  issue,  confirmed  at  a  shares  at  a 
general  meeting  of  the  shareholders  duly  called  for  considering  <*'*^'"'^- 
the  tame.    2  Geo.  V.  c.  31,  s.  146. 

149.  A  copy  of  such  by-law,  witiliin  twenty-four  hours  after  Verified  copy 
the  san»e  has  bwn  confirmed,  shall  be  transmitted  by  registered  ^  h-vhiw  to 
post  to  the  Provincial  Soi-retary.  or  bo  file*!  in  his  ofTiw  within  mitted  to 
five  days,  and  such  copy  shall  be  verified  as  a  true  copy  by  the  Provinrlal 
joint  aiffidavit  of  the  president  and  secretary,  and  if  there  are     ^^^"y- 
no  sucJi  ofTicers,  or  they,  or  either  of  Hiem,  are,  or  is,  at  the 
projier  time  unable  to  make  the  same,  by  the  afTidavit  of  the 
j»t.M.!(.iit  or  secretary  and  one  of  the  directors,  or  of  two  of  the 
till.,  tors,  as  the  case  may  require:  and  if  the  president  or  secre- 
tary docs  not  make  or  join  in  the  af1id:ivit  the  reason  therefor 
shall  be  stated  in  tb.-  substituted  aflidavit.     2  Geo.  V.  c.  31, 
8.   147. 

Tho  i)otition  for  incorporation  of  a  mining  company 
should  state  that  the  company  is  to  be  made  subject  to 
the  provisions  of  this  Part.  The  set  terms  of  the  intro- 
ductory objects  clause  of  such  a  company  supplied  by 
the  Department  are  as  follows: 

**  (a)  To  acquire,  own,  lease,  prospect  for,  open,  ex-  Obj«Ha 
plore,  develop,  work,  improve,  mninttiin  and  mnnajire  mining" 
mines  and  mineral  lands  and  deposits,  and  to  dijf  for,  «>n>p«nj 
raise,  crush,  wash,  smelt,  assay,  analyze,  rethice,  amal- 
gamate, refine,  pipe,  convey  and  otherwise  treat  ores, 
metals  and  minerals,  whether  Indon^nnK  to  the  com- 
pany or  not,  and  to  render  the  same  merchantable,  and 
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Sect.  149.  to  sell  or  otherwise  dispose  of  the  same  or  any  part 
thereof  or  interest  therein;  and  (h)  To  take,  acquire 
and  hold  as  consideration  for  ores,  metals  or  minerals 
sold  or  otherwise  disposed  of,  or  for  goods  supplied  or 
for  work  done  by  contract  or  otherwise,  shares,  deben- 
tures or  other  securities  of  or  in  any  other  company 
having*  objects  similar  in  whole  or  in  part  to  those  of 
the  company  hereby  incorporated,  and  to  sell  and 
otherwise  dispose  of  the  same. ' ' 

If  the  provisions  of  this  section  are  not  com- 
plied with,  the  liability  of  the  shareholder  remains  as 
it  would  be  apart  from  the  above  provisions :  Bank  of 
Ottawa  v.  Jones  (1919),  46  D.  L.  R.  407. 

For  a  discussion  of  the  law  as  to  issuing  shares  at  a 
discount,  see  the  notes  to  the  Dominion  Act,  supra,  at 
p.  235. 


What 
notice   to 
appear  on 
documents 
issued  by 
company. 


150.  Every  such  coniipany  shall  have  written  or  printed,  inj- 
niediately  after  or  under  its  name,  wherever  such  name  is  used 
by  the  company  or  by  any  director,  officer,  servant  or  employee 
thereof,  and  shall  have  engraved  upon  its  seal  the  words  "  No 
Peksonal  Liability  " ;  and  upon  every  share  certificate  issued 
by  the  company,  distinctly  written  or  printed  in  red  ink,  where 
such  share  eertifi'cates  are  issued  in  respect  of  shares  subject  to 
call,  the  words  "  Subject  to  Call  " ;  or,  if  in  respect  to  shares 
not  subject  to  call,  the  words  "  Not  Subject  to  Call,"  accord- 
ing to  the  fact.     2  Geo.  V.  c.  31,  s.  148. 


151. —  (1)  In  the  event  of  any  call  on  shares  of  such  a  com- 
pany remaining  unpaid  by  the  holder  thereof  for  a  period  of 
of'cali's^™^"*  sixty  days  after  notice  and  demand  of  payment,  such  shares 
may  be  declared  to  be  in  default,  and  the  secretary  of  the 
company  may  advertise  such  shares  for  sale  at  public  auction 
to  the  highest  bidder  for  cash  by  giving  notice  of  such  sale 
in  a  newspaper  published  at  the  place  where  the  principal 
office  of  the  company  is  situate,,  or  if  no  newspaper  is  pub- 
lished there,  then  in  a  newspaper  published  at  the  nearest  place 
to  such  office,  once  a  week  for  four  successive  weeks. 

(2)  The  notice  S'hall  contain  the  numbers  of  the  share  cer- 
tificates in  respect  of  such  shares  and  the  number  of  shares,  the 
amount  of  the  call  or  calls  due  and  unpaid  and  the  time  and 
place  of  sale. 

(3)  In  addition  to  the  publication  of  the  notice,  it  shall  be 
ipersonally  served  upon  such  shareholder  or  sent  to  him  by  regis- 
tered post  addressed  to  him  at  his  last  known  place  of  abode. 


Sale  of 
shares  on 


Notice 
of  sale. 


Contents 
of. 


Service 

and 

publication. 
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{\)  If  tho  holder  of  wuch  Nham  faiU  to  pay  tlie  Amount  Auc   Seet.  151. 
i)tcrf>ou,  with  iut«»rt*i^t  oiul  the  cont  of  adwrtiNing.  l)efor«  the  ^^^^^ 
iiK'  fix..l  fur  muh  wile,  the  KtH-rotary  Rhall  proceed  to  sell  tli*»  Mmuh  of 
aiiif.  «.:  Ma  1j  portion  thertntf  a«  »hail  suffke  to  pay  «uch  calU  i«)-o»*ot 
togetlM^r  wiLii  intereat  and  the  cost  of  advertising  and  of  the 

it  the  prii>e  of  the  tharea  »o  iokl  axoeeda  the  amount  8ttrplu«  or 
hw  with  interest  and  coft«,  the  exeeiw  idiall  be  paid  to  the  de-  propf*d«. 
'.tulting  (shareholder  on  demand.    2  Geo.  V.  c.  81,  s.  149. 

(6)  In  lieu  of  prtaveding  to  sell  under  the  preceding  sub-  Artion  for 

M'otionii,  the  Ctiuipanv  mav  maintain  an  action  for  the  Rale  of  ■**•  **' 

j.t      L      '  /111  •  11-  Miure*  on 

-  Ill  the  SuprtMiu*  (  uurt  an<l  pr(M'osj<  in  8uch  action  may  non-pnymeot 

i  upon  a  !shar«hol(K'r  resident  out  of  the  juriftdiition  "^  call*. 

II  tlu'  name  niannt-r  and  subjt'ct  to  the  same  (¥)iulition  as  priK-ess 

.s  permitted  to  Ix*  aervtHl  out  of  tlio  jn»  Uilii  tloi.  in  i;i<i.«  piuxi'ivl 

for  by  the  Consolidated  liules. 

(7)  When  there  ii«  any  quest  ion  raised  as  to  the  validity  of  Action  to 
a  call  or  as  to  the  ris:ht  to  sell,  an  action  may  be  broupbt  in  th.'  ''.•'I'r'niM 
Supreme  Court  for  tiic  purpose  of  determining  the  validi^'  of 
the  call  and  the  right  to  sell,  and  process  in  such  action  may 
he  served  on  a  shar(>holder  resident  out  of  tlie  jurisdiction  as 
provided  in  8ub-f«ection  6.    8.  Geo.  V.  c.  20,  s.  30. 

Section  151  was  recently  considered  in  Superior 
Copper  Co,,  Ltd.  v.  Perry  and  Sutton  (1919),  17  0.  W. 
N.  90.  See  also  Superior  Copper  Co.,  Ltd.  v.  Pernt 
(1918),  42  0.  L.  R.  45;  Superior  Copper  Co.,  Ltd.  v. 
Perry  and  Sutton  (1918),  44  O.  L.  R.  24. 

158. — (1)   A  com[)any  which  nets  in  contravention  of  any  Penalty, 
provision  of  this  Part,  and  every  dirtrtor,  manager  or  officer 
thereof  shall  incur  a  penalty  of  $200. 

(2)   A  director  or  manager  or  officer  who  proves  that  he  iMift  from 
WIS  not  a  party  or  privy  to  the  act,  and  that  when  lie  l)ecame  i^oMlty. 
aware  of  it  he  forthwith  gave  notice  thereof  to  the  ProvincinI 
1 8eoretar\',  shall  not  be  liable  to  the  penaltv  imposed  hv  this 
•action. '  2  Geo.  V.  c.  31.  s.  150. 


PART  XI.  A. 

This  part  applies  to  co-operative  companies,  and  <""H^ra- 
the  topic  not  \mng  one  of  f^enernl  interest,  the  sectiims  lini^' 
are  not  set  out. 
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PartXn.  PART   XII. 


COMPANIES     OPERATING     MUNICIPAL,     FRANCHISES     AND     PUBLIC 

UTILITIES. 

This  part  deals  with  public  utility  corporations. 


PART  XIII. 


WINDING-UP  OF  COMPANIES. 


This  part  deals  with  the  voluntary  winding-up 
of  companies  and  the  winding-up  of  companies  under 
order  of  the  court.  The  sections  follow  the  Imperial 
Act  of  1908,  ss.  182  and  following. 

Up  to  the  present  time  the  provisions  of  this  part 
have  not  been  sufficiently  made  use  of  to  warrant  the 
sections  being  set  out  and  annotated.  For  a  discussion 
of  the  corresponding  sections  of  the  Imperial  Act,  see 
Buckley,  9th  ed.,  pp.  418  and  following. 


PART  XIV. 


GENERAL    PROVISIONS. 


Varying  207. —  (1)   The  Lieutenant-Governor  in  Council  may  by  Sup- 

oblTcations  plementary  Letters  Patent,  upon  the  application  of  a  corpora- 
of  existing  tion  Or  of  a  shareholder,  a  creditor  or  a  holder  of  bonds,  deben- 
corporations  tures,  debenture  stock,  or  other  securities  or  oblio;ations  thereof, 
repeal  of  or  of  any  person  with  whom  the  corporation  may  have  dealings, 
former  relieve  the  corporation  from  any  duty,  obligation  or  other  dis- 

enac  men  s.    ability  which  may  have  been  imposed,  or  may  limit  any  right, 
power  or  other  advantage  which  may  have  been  conferred  upon 
the  corporation  by  the  repeal  of  the  general  Act  under  which  it 
c  l4^  ^^^  incorporated  and  by  the  enactment  of  The  Ontario  Com- 

2  Geo.  V.  panies  Act  (1907)  or  of  The  Ontario  Companies  Act  (1912)  or 
<=•  31.  of  this  Act. 

Publication  (^)   Notice  shall  thereupon  be  given  by  the  Provincial  Sec-, 

of  the  retary  of  such   Supplementary  Letters  Patent  in  the  Ontario'} 

ciange.  Gazette,  setting  out  the  manner  in  which  any  such  duty,  obliga- 

tion or  other  disability  has  been  relieved  or  in  which  such 
right,  power  or  other  advantage  has  been  limited.  2  Geo.  V. 
c.  31,  s.  205. 
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906. — (1)  This  Act,  except  in  so  fur  as  it  in  oUierwriae  i>x-   Sect.  208. 
pres«lv  declaretl,  ftliall  apply  to:  77  n    ..  " 

<  '>   Kvery  omipttny  incorporatou  uuucr  aiiy  Kpocial  or  gen- of  AL*t. 
t  rul  Act  of  the  Parliament  of  the  late  Province  of 
Up]x>r  Canada ; 

(6)  Kvcry  company  incorporated  under  any  special  or  gen- 
eral Act  of  the  Parliament  of  the  late  Province  of 
(.'anuda  which  hati  iU  head  ottice  and  carries  on  busi- 
neiis  in  Ontario,  and  which  was  incorporated  with 
ohjects  or  purposes  to  which  the  authority  of  this 
Ix*gi»»lature  extends; 

(c)   Kvery  corjMjration  incorporated  under  any  of  the  Acts  7  VUlw.  VII. 
repealcil  by  The  Ontario  Companies  Act  (1907),  or**-  **^- 
under  any  Act  for  which  any  of  such  repealed  Acts 
was  (substituted  or  to  which  any  of  such  Acts  was 
applicable; 

(J)   Every   company   iucor|>oraled   under  a  8j)ecial   Act  to  ii.s.O.  Ifi97, 
which  any  of  the  provisions  of  The  Ontario  Joint  *"■  ^^ 
Stock'  Companies'  Qeneral  Clauxrx  Act  or  any  Act 
for  which  tiiat  was  substituted  was  applicable; 

( '  )  Kvery  corporation  incorporated  under  this  Act  or  under  7  Kdw.  VII. 
The  Ontario  ComiHjnies  Act  (1907),  or  The  Ontario  ^;;  ^^-^  y 
Companies  Act  (1912).     (See  2  (Jch).  V.  c.  17,  s.  50.)  c.  31." 

(/)  Every    eompany    incorporated    under    any    general    or  Kev.  8ut 
s|>o<'ial   Act   of   this   IjCgislature  exc«'pt   a   company  «*•  ^^^ 
incorporate<l  for  the  construction  and  working  of  a 
railway,  incline  railway  or  street  railway,  the  busi-  n^y  q^^^ 
ness  of  insuraniHi  except  as  provided  by  The  Ontario  c.  1S4. 
Insurance  Act,  and   the   businetJs  of  a  corporation 
within  the  meaning  of  The  Loan  and  Trust  Corporor     . 
tions  Act,  except  as  provided  by  that  Act. 

(i)  The  Lieutenant-Governor  in  Council  may  relieve  any  F'rovlio. 
•  ompany  incorporate!  before  the  first  day  of  .July,  1907,  fn)ra 
•  •mpliani-e  with  any  of  the  provisions  of  tliis  Act.     2  Geo.  V. 
. .  31,  n.  Wd. 

900.  Where  not  otherwise   provided   tlie   iHMi^lties   imposed  Kecorenr  oi 

i»y  or  under  the  authority  of  this  Act  shall  l>e  re<-overable  under  »*"•""•• 

The  Ontario  Summary  Conviction*  Act.    2  Geo.  V.  c.  31,  s.  207.   Ucv.  But 
^  c.  90. 

210.  Every  corporation  or  company  heretofore*  or  hereafter  General  eor- 
creatinl,  liornte 

(a)   By  or  under  any  special  or  general  Act  of  the  Parlia-  {^Vtain  ** 

ment  of  the  late  Province  of  Upper  Canada:  <Nnup«nl««. 

{b)  By  or  under  any  special  or  general  Act  of  tlte  Parlia- 
ment of  the  late  Province  of  Canada,  which  has  it-* 
lK*nd  ofTiee  and  carries  on  buftinesM  in  Ontario,  and 
whieh  wa»»  incor|)oralc<l  with  objeets  or  pur|H>8es  to 
which  the  authority  of  this  I>>gi<lature  extends; 
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Sect.  209.  (c)   By  or  under  any  of  the  Acts  repealed  by  The  Ontario 

Companies  Act,  1907,  or  under  any  Act  for  which 

any  of  such  repealed  Acts  was  substituted  or  to 
which  any  of  such  Acts  was  applicable; 

(d)  By  or  under  a  Special  Act  to  which  any  of  the  Pro- 

visions of  The  Ontano  Joint  Stock  Companies  Gen- 
eral Clauses  Act  or  any  Act  for  which  that  was  sub- 
stituted were  applicable. 

(e)  By  or  under  any  general  or  Special  Act  of  this  Legis- 

lature, 
shall,  unless  otherwise  expressly  declared  in  the  Act  or  Instru- 
ment creating  it,  have,  and  be  deemed  from  its  creation  to 
have  had,  the  general  capacity  which  the  Common  Law  ordin- 
arily attaches  to  corporations  created  by  Charter.  6  Geo.  V. 
c.  35,  s.  6. 

Sub-section  (e)  was  considered  in  Diehel  v.  Strat- 
ford Improvement  Co.  (1916),  37  0.  L.  R.  492.  In  the 
same  case  on  appeal  in  (1916-17),  38  0.  L.  R.  407,  no 
opinion  was  expressed  on  the  sub-section. 

See  also  Edwards  v.  Blachmore  (1918),  42  0.  L.  R. 
105,  and  the  notes  to  ss.  28  and  29  of  the  Dominion  Act, 
supra,  at  page  91. 


Forms. 


SCHEDULE. 

Forms  1,  Petition  for  incorporation  with  share 
capital ;  2,  Memorandum  of  agreement  and  stock  book ; 
and  3,  Petition  for  incorporation  witliout  share  capital 
are  obtainable  from  the  Department,  In  the  case  of 
incorporation  without  share  capital,  it  will  usually  be 
found  convenient  to  filo  a  memorandum  of  agreement 
excluding  the  statutory  Form  4.  The  Department 
supplies  a  short  form  excluding  the  statutory  provi- 
sions. 

Form  5.  Statement  in  lieu  of  prospectus  is  obtain- 
able from  the  Department. 

There  is  no  Departmental  form  of  prospectus,  but 
the  Department  supplies  the  form  of  statutory  declara- 
tion required  under  section  114  (1)  (c). 

The  statutory  form  of  proxy.  Form  6,  is  as  follows : 


ISKTRl'MEJCT  OF   PBOXY.  (TTl 

Instrurnvni  uj  t'roxy.  Schedule. 

{Secium5\  (4)). 

Company,  LimitiHl, 

1,  of 

>  shareholder  of  Coinpniiy, 

lamited,  hereby  appoiii'  of 

(naming  the  proxy)  as  mv  imii.\\  i«)  \ote  for  nic  uiul  on 
my  behulf  at  tiie  meeting  of  the  company, 

to  be  hold  on  the  day  of  *  19    t  and 

uljournment  thereof. 

I '      «1  this        day  of  ,  19     . 

.Vote.— 

(1)  Where  the  appoint4T  is  a  corporation  or  an 
ofTuMT  of  if  tlu'  iHM-rssniv  chamres  iimst  Im-  m.ult*  in  tlic 

(2)  Where  the  instrument  is  signed  by  a  corpora- 
tion its  common  seal  must  be  affi.\ed.  2  Geo.  V.  c.  IM, 
Form  6. 

The  following  are  the  Departmental  instructions  as 
to  licenses  in  mortmain  under  the  Mortmain  and  Chari- 
table Uses  Act;  as  to  licenses  to  extra-provincial  cor- 
porations and  as  to  obtaining  supplementary  license 
increasing  capital  to  In*  used  in  Ontario,  under  the 
Ontario  Kxtra-I*rovincial  Corporations  Act. 


Licenses  in  Mortmain. 

I'nder  the  provisions  of  The  Mortmain  and  Chari-  itepcrt- 
table  Uses  Act  land  shall  not  be  assuriMl  to  or  for  Hjo  JJJJJJJ^* 
'•enefit  of,  or  acquired  by  or  on  belialf  of  any  corpora- 
tion in  mortmain,  otherwise  than  under  tiie  authority 
of  a  license  from  His  Majesty,  or  of  a  statute  for  the 
time  l)eing  in  force,  and  if  any  land  is  so  assured,  other- 
|wise  than  as  nfitresaid.  tlie  hind  shall  be  forfeited  tt» 
^is  Majesty  fnmi  the  date  of  the  assurance,  and  His 

[ajesty  may  enter  on  and  hold  the  land  accordingly. 

'he  Lioutenant-tJovernor  in  Council,  if  and  when,  and 
in  such  form  as  he  thinks  fit,  may  i^rant  to  any  person 
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Depart- 
mental in- 
struetions 
for  obt  lin- 
ing license 
in  mort- 
main. 


or  corporation  a  license  to  assure  land  in  mortmain  in 
perpetuity  or  otherwise,  and  may  grant  to  any  cor- 
poration a  license  to  acquire  land  in  mortmain,  and  to 
hold  such  land  in  perpetuity  or  otherwise. 

The  application  must  be  by  petition  of  the  corpora- 
tion addressed  to  tlie  Lieutenant-Governor  in  Council 
and  executed  by  the  proper  officers  of  the  corporation, 
under  the  corporate  seal. 

This  petition  must  state  material  facts,  such  as : — 

1.  The  name  of  the  Kingdom,  Dominion,  State,  Pro- 
vince, or  other  jurisdiction,  under  the  laws  of  which 
the  applicant  corporation  was  incorporated  and  is 
working ; 

2.  Its  corporate  name,  which  must  not  contain  the 
words  ''Loan,"  ''Mortgage,"  "Trust,"  "Trusts," 
' '  Investment, "  or  "  Guarantee ' ' ; 

3.  That  the  corporate  name  of  the  corporation  is 
not  on  any  public  ground  objectionable,  and  that  it  is 
not  that  of  any  known  company,  incorporated  or  un- 
incorporated, or  of  any  partnership  or  individual  do- 
ing business  in  Ontario,  or  a  name  under  which  any 
known  business  is  being  carried  on  in  Ontario,  or  so 
nearly  resembling  the  same  as  to  deceive ; 

4.  The  date  and  manner  of  its  incorporation ; 

•  5.  The  place  where  its  head  office  is  situated ; 

6.  Whether  its  existence  is  limited  by  statute  or 
otherwise,  and  if  so,  the  period  of  its  existence  yet  to 
elapse,  and  whether  its  existence  may  be  lawfully  ex- 
tended ; 

7.  Whether  it  is  a  valid  and  subsisting  corporation ; 

8.  Whether  it  has  capacity  to  hold  land,  and  if  so, 
the  conditions,  if  any,  under  which  such  land  is  to  be 
held; 

9.  A  descrifJtion  of  the  land  which  it  desires  to  hold 
in  Ontario ; 

10.  That  the  corporation  has  authorized  the  making 
of  the  application  and  has  duly  appointed  an  attorney 
for  service  of  process. 

11.  The  name  in  full,  description  and  place  of  resi- 
dence of  such  Attorney ;  and 

12.  Such  further  and  other  information  as  the  Pro- 
vincial Secretary  may  require. 
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The  oonteutB  of,  the  sigiiuturcs  to,  and  the  impres- 
sion of  the  corporate  Bcal  upon  the  petition,  must  be 
vorilit'd  by  aflidavit  or  statutory  declaration. 

If  the  applic^ition  be  on  behalf  of  a  corporation  in- 
oorporated  under  the  laws  of  the  Dominion  of  Cana<}a, 
a  copy  of  its  Letters  Patent,  or  of  tlie  Act  incorpor- 
ating it,  certified  by  the  Deputy  Eegistrar-Oeneral  or 
by  tlie  Clerk  of  the  Parliaments,  respectively,  must  be 
produced  witli  the  application.  A  similar  observation 
will  apply  to  a  corporation  incorporated  under  the  laws 
of  any  of  the  Provinces  of  the  Dominion  of  Canada, 
regard  being  had  to  the  proper  officers  in  that  behalf 
for  the  purposes  of  certification. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  Great  Britain  and  Ire- 
land, tlie  copy  of  the  Memorandum  and  Articles  of  As- 
sociation produced  must  be  certified  to  be  a  true  copy 
by  the  Registrar  of  Joint  Stock  Companies  at  London, 
Edinburgh,  or  Dublin,  as  the  case  may  be. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  one  of  the  United  States 
of  America,  the  evidence  of  incorporation  must  consist 
of  a  duly  certified  copy  of  the  papers  originally  and  (if 
any)  subsequently  filed  in  the  Department  of  the  Secre- 
tary of  State,  or  other  proper  officer  having  the  cus- 
tody of  the  papers,  and  duly  verified  by  such  officer. 

There  should  also  be  evidence  that  the  copies  of 
the  creating  instruments  filed,  or  of  amendments 
thereto,  are  true  and  correct  copies  of  all  records  af- 
fecting the  status  of  the  company  or  varying  the  terms 
of  its  original  incorporation. 

A  person  resident  in- Ontario,  or  a  company  having 
its  head  office  in  the  Province,  must  Ik?  appointed  by 
the  applicant  corporation  to  be  its  Attorney  and  repre- 
sentative in  Ontario,  and  a  Power  of  Attorney  duly 
executed  for  the  puri>ose  under  the  seal  of  the  corpora- 
tion must  be  transmitted  with  the  papers.  This  is 
required  even  when  the  corporation  is  incorporated 
under  tlie  Uws  of  the  Dominion,  and  has  its  head  office 
in  Ontario.    The  power  itself  may  contain  any  provi- 
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Lifonsesin^  sions  not  inconsistent  with  the  duties  of  the  Attorney 
Bepart-        to  be  exercised  under  the  laws  of  the  Province,  but 
Sructio^ns.     ^^  niust  include  words  expressly  authorizing  the  At- 
torney : — 

'  *  To  act  as  such,  and  to  sue  and  be  sued,  plead  and 
be  impleaded  in  any  Court  in  Ontario,  and  gen- 
erally on  behalf  of  the  corporation  and  within 
Ontario,  to  accept  service  of  process,  and  •  to 
receive  all  lawful  notices,  and,  for  the  purposes 
of  the  corporation  to  do  all  acts  and  to  execute 
all  deeds  and  other  instruments  relating  to  the 
matters  within  the  scope  of  the  Power  of  At- 
torney. ' ' 

The  power  must  also  provide  that  until  due  law- 
ful notice  of  the  appointment  of  another  and  subse- 
quent attorney  has  been  given  to  and  accepted  by  the 
Provincial  Secretary,  service  of  process  or  of  papers 
and  notices  upon  the  person  or  company  mentioned 
in  the  original  or  other  power  last  filed  with  the  Pro- 
vincial Secretary  shall  be  accepted  by  the  applicant 
corporation  as  sufficient  service  in  the  premises. 

The  consent  of  the  Attorney  to  act  as  such,  with 
an  affidavit  or  declaration  verifying  the  execution  of 
the  same,  must  be  filed. 

Fees. 

When  the  authorized  capital  of  an  applicant  cor- 
poration is  $40,000  or  less,  the  fee  shall  be  $100 ; 

When  the  authorized  capital  is  more  than  $40,000, 
but  does  not  exceed  $100,000,  the  fee  shall  be  $100  and 
$1  for  every  $1,000  or  fractional  part  thereof  in  excess 
of  $40,000; 

When  the  authorized  capital  is  more  than  $100,000, 
but  does  not  exceed  $1,000,000,  the  fee  shall  be  $160 
and  $2.50  for  every  $10,000  or  fractional  part  thereof 
in  excess  of  $100,000; 

When  the  authorized  capital  is  more  than  $1,000,000 
the  fee  shall  be  $385  ft)r  the  first  $1,000,000  and  $2.50 
for  every  $10,000  or  fractional  part  thereof  in  excess 
of  $1,000,000. 
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Licenses  to  Extra  Provincial  Corporations. 

The  upplication  iiiuhI  be  by  petition  of  tbe  cor-  Dcp^t- 
poration    adilreHSOfl    to    the    Lieutenant-Governor    in  ^ru^tiuns. 
Council  an<l  executed  by  the  proper  officerH  of  the  cor- 
poration under  the  corporate  seal. 

The  petition  must  state  material  facts,  such  as: — 

1.  The  name  of  the  Kinfi^lom,  Dominion,  State, 
Province  or  other  jurisdiction  under  tlie  laws  of  which 
the  applicant  corporation  wm*;  incorporated  mu\  la 
working?; 

2.  Its  corporate  name,  which  must  not  contain  the 
words  •♦Loan,*'  **Mortj?aKe,"  "Trust,"  ''Trusts," 
"Investment"  or  "Guarantee"  in  connection  or  in 
combination  with  any  of  the  words  "  Corporation," 
"Company,"  "Association,"  or  "Society,"  or  in  com- 
bination or  connection  with  any  similar  collective  term, 
nor  the  word  "Imperial,"  or  other  title  signifying 
Royal  or  Government  support  or  patronage,  such  as 
"Crown,"  "King's,"  "Queen's,"  etc.,  unless  there  is 
some  real  Imperial  Crown  connection  which  gives  a 
well-founded  claim  to  recognition,  and  unless  it  cah  \hs 
shown  on  clear  evidence  that  there  is  a  long  and  hotia 
fide  user,  and  that  the  name  is  so  used  as  not  to  con- 
vey any  suggestion  of  Government  support  or  patron- 
age; 

3.  That  the  corporate  name  is  not  objectionable 
upon  any  public  ground,  and  that  it  is  not  that  of  any 
known  corporation  or  association,  incorporated  or  un- 
incorporated, or  of  any  partnership  or  individual  do- 
ing business  in  Ontario,  or  a  name  under  which  any 
kiio^^'n  business  is  being  carried  on  in  Ontario,  or  so 
nearly  resembling  the  same  as  to  deceive ; 

4.  The  date  and  manner  of  its  incorporation; 

5.  The  place  where  its  head  office  is  situated ; 

6.  Whether  its  existence  is  limited  by  Statut<'  or 
otherwise,  and  if  so,  the  iK»riod  of  its  existence  yet  to 
elapse,  and  whether  its  existence  may  1h»  lawfully  ex- 
tended ; 

7.  Whether  it  is  a  valid  and  subsisting  corporation; 
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S^Etii  in-  ^'  W^^ther  it  has  capacity  to  hold  land,  and  if  so, 

struetions.     the  Conditions,  if  any,  under  which  such  land  is  to  be 
held; 

9.  Whether  it  has  capacity  to  carry  on  business  in 
Ontario ; 

10.  Its  authorized  powers  set  out  in  full ; 

11.  The  powers  which  it  desires  to  exercise  iiTOn- 
tario ; 

12".  The  amount  of  its  authorized  capital,  and 
whether  such  capital  is  divided  into  shares,  and  if  so, 
how; 

13.  The  amount'  of  its  subscribed  capital ; 

14.  The  amount  of  its  paid-up  capital ; 

15.  The  amount  of  capital  which  the  corporation 
desires  authority  to  use  in  Ontario ; 

16.  Its  head  office,  or  other  chief  place  of  business 
in  Ontario ; 

17.  The  name,  description  and  place  of  residence 
of  its  chief  agent  or  representative  in  Ontario ; 

18.  That  the  corporation  has  authorized  the  mak- 
ing of  the  application  and  has  duly  appointed  an  at- 
torney for  service  of  process ; 

19.  The  name,  description  and  place  of  residence 
of  such  attorney;  and 

20.  Such  further  and  other  information  as  the  Pro- 
vincial Secretary  may  require. 

The  contents  of,  the  signatures  to,  and  the  impres- 
sion of  the  corporate  seal  upon  the  petition  must  be 
verified  by  affidavit  or  statutory  declaration. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  any  of  the  Provinces  of 
the  Dominion  of  Canada,  a  copy  of  its  Letters  Patent, 
certified  by  the  Secretary  of  such  Province  or  other 
proper  officer  having  the  custody  of  the  papers,  and 
duly  verified  by  such  officer,  must  be  produced  with 
the  application. 

If  the  application  be  on  behalf  of  a  corporation  in- 
corporated under  the  laws  of  Great  Britain  and  Ire- 
land, the  copy  of  the  Memorandum  of  Articles  of  As- 
sociation produced  must  be  certified  to  be  a  true  copy 
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by  the  Begistrar  of  Joint  Stock  Coinpnnies  at  London, 
Edinburgh  or  Dublin,  as  the  case  may  be. 

If  the  application  be  on  behalf  of  a  corporation  ' 
incorporated  under  the  laws  of  one  of  the  United 
States  of  America,  the  evidence  of  incorporation  must 
consist  of  a  duly  cortifiod  copy  of  the  pupers  originally 
and  (if  any)  Hubsi'quently  filed  in  the  IK'partnient  of 
the  Secretary  of  State,  or  other  proper  officvr  liaving 
the  custody  of  the  papers,  and  duly  verified  by  such 
officer. 

Evidence  should  be  filed  that  the  copies  of  the  creat- 
ing instnimonts  filed,  or  of  amendments  thereto,  are 
true  and  correct  copies  of  all  records  affect iii^:  the 
status  of  th<»  corporation  or  varying  the  terms  of  its 
original  incorporation. 

A  person  resident  in  Ontario,  or  a  company  having 
its  head  oflice  in  the  Province,  nmst  be  appointed  by 
the  applicant  corporation  to  be  its  attorney  and  repre- 
sentative in  Ontario,  and  a  power  of  attorney  duly  exe- 
cuted for  the  purpose  under  the  seal  of  i\\v  corpora- 
tion must  be  transmitted  with  the  papers.  This  is 
required  even  when  the  corporation  is  incorporated 
under  the  laws  of  the  Dominion,  and  has  its  head  office 
in  Ontario.  The  power  itself  may  contain  atiy  i)ro- 
visions  nf)t  inconsistent  with  the  duties  of  the  attorney 
to  be  exercised  under  the  laws  of  the  Province;  but  it 
must  include  words  expressly  authorizing  the  attor- 
ney; 

'*To  act  as  such,  and  to  sue  and  be  sued,  ph>ad  and 
1h»  impleaded  in  any  Court  in  Ontario,  and  jjen- 
erally  on  l>ehalf  of  tlie  corporation  and  witiun 
Ontario  to  accept  service  of  process,  and  to  re- 
ceive all  lawful  notices,  and,  for  the  purposes 
of  the  corporation  to  do  all  acts,  and  to  execute 
all  deeds  and  other  instruments  r«'lating  to  the 
matters  within  the  scope  of  the  power  t>f  at- 
torney.** 

The  power  of  attorney  nuist  also  provide  that  until 
due  lawful  notice  of  the  appointment  of  another  and 
subsequent  attorney  has  been  ^iven  to  and  acct-pted 
by  tl»e  Provincial  Secretary,  service  of  process  or  of 
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papers  and  notices  upon  the  person  or  company  men- 
tioned in  the  original  or  other  power  last  filed  with 
the  Provincial  Secretary  shall  be  accepted  by  the  ap- 
plicant corporation  as  sufficient  service  in  the  premises. 

The  consent  of  the  attorney  to  act  as  such,  with  an 
affidavit  or  declaration  verifying  the  execution  of  the 
same,  must  be  filed. 


Memorandum  Outlining  Procedure  for  Supplementary 
License  Increasing  Capital  to  be  used  in  Ontario. 

Depart-  The  application  must  be  by  petition  to  the  Lieu- 

structioM.'    tenant-Governor  in  Council,  executed  by  the  corpora- 
tion under  its  corporate  seal. 

This  petition  should  state  material  facts,  such  as ; 

1.  The  name  of  the  State  under  the  laws  of  which 
the  corporation  was  incorporated,  and  is  working; 

2.  Whether  it  is  a  valid  and  subsisting  corpora- 
tion; 

3.  The  date  of  its  license  to  carry  on  business  in 
the  Province  of  Ontario; 

4.  The  amount  of  capital  whiqh  the  corporation  is 
authorized  to  use  in  Ontario. 

5.  Its  head  office  or  other  chief  p^ace  of  business  in 
Ontario ; 

6.  The  additional  amount  of  capital  which  the  com- 
pany desires  to  be  empowered  to  use  in  Ontario. 

7.  The  extended  powers  which  the  corporation  de- 
sires to  exercise  in  Ontario ; 

8.  That  the  status  of  the  corporation  has  not 
changed  since  the  original  license  was  granted.  If 
the  corporate  status  has  been  altered,  then  a  certified 
copy  of  the  amendments  filed  in  the  Department  of  the 
Secretary  of  State,  or  other  proper  office  having  cus- 
tody of  the  papers,  and  duly  verified  by  such  officer, 
should  be  filed  with  the  petition. 

The  contents  of,  the  signatures  to,  and  the  impres- 
sion of  the  seal  upon  the  petition,  must  be  verified  by 
affidavit. 
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DOMINI6N  WINDING  UP  ACT.  gect.  1. 

R.  S.  C.  (1906)  CHAPTER  144. 

An  Act  respecting  Insolvent  Banks,  Insurance  Com- 
panies, Loan  Companies,  Bailding  Societies,  and 
Trading  Corporations. 

Short   Title. 

1.  This  Act  may  bte  cited  as  the  Winding-up  Act,  R.  S.,  Short  title. 
r.  129,  8.  1. 

This  Act  is  intra  vires  of  the  Dominion  Parliament, 
being  in  the  nature  of  an  insolvency  law:  Shoolbred  v. 
Clark  (IBfM))  17  S.  C.  R.  265;  and  tho  Dominion  Par- 
liament is  alone  competent  to  enact  such  legislation: 
B.  N.  A.  Act,  s.  91,  No.  21.  See  A.-G.  for  Dominion  of 
Canada  v.  A.-G.  for  Province  of  Ontario  (1898),  A.  C. 
700,  at  p.  715.  Provincial  legislation  affecting  insol- 
vent persons  and  corporations  is  valid  as  falling  un- 
der the  heading  "Property  and  Civil  Rights,*'  even 
though  of  such  a  nature  that  it  would  be  a  suitable 
ancillary  provision  to  a  bankruptcy  law,  provided  it 
does  not  come  within  s.  91  of  the  B.  N.  A.  Act :  A.-G.  of 
Canada  v.  A.-G.  of  Ontario  (1894),  A.  C.  189. 

A  provincial  Act  passed  to  relieve  a  particular 
society  which  is  sho^Ti  on  the  face  of  the  Act  to  be  in 
a  state  of  financial  embarrassment,  is  intra  vires  as 
coming  within  s.  92:  UUnion  St.  Jacques  v.  Belisle 
(1874-5),  L.  R.  6  P.  C.  Appeals  31. 

It  has  been  held  that  a  provincial  statute  providing 
for  the  sale  of  provincially  subsidized  railway  when 
it  is  insolvent  or  has  not  complied  with  its  charter  or 
oeasos  to  carry  on  its  undertaking,  applies  to  a  com- 
pany which  is  subjected  to  the  legislative  jurisdiction 
of  the  Domuiion:  Baie  des  Chaleurs  v.  Nantel  (1896), 
Q.  R.  9  S.  C.  47;  (1896)  Q.  R.  5  Q.  B.  64. 

THE  BASKRUPTCY  ACT. 

The  Bankruptcy  Act  passed  in  1919  and  l)eing  chap- 
ter 36  of  the  Dominion  statutes  of  that  year,  is  to  go 
int..  force  on  July  1, 1920. 
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Sect.  1. 

Bankruptcy 
Act. 


Definitions. 

'  Minister.' 
'  Company.' 

'  Insurance 
conipnny.' 


'  Trading 
company.' 


The  new  Act  is  made  applicable  to  corporations, 
excepting  building  societies  having  a  capital  stock,  in- 
corporated banks,  insurance  companies,  trust  com-, 
panics,  loan  companies  or  railway  conipanies  (s.  2  (k)). 
Companies  of  the  foregoing  classes  will  continue  to  be 
subject  to  the  Winding-up  Act  and  not  to  the  Bank- 
ruptcy Act.  As  regards  other  companies  the  Bank- 
ruptcy Act  provides  (s.  2  (o)),  that  the  Winding-up 
Act  shall  not  apply;  but  all  proceedings  instituted 
under  the  Winding-up  Act  before  .the  Bankruptcy  Act 
comes  into  force  are  to  be  continued  under  the  Wind- 
ing-up Act. 

The  intention  of  the  framers  of  the  Bankruptcy  Act 
apparently  is  that  the  machinery  for  the  liquidation  of 
insolvent  companies  under  the  Act  is  to  be  provided 
by  General  Rules  made  pursuant  thereto.  And  section 
66,  sub-sec.  (2)  of  the  Bankruptcy  Act  provides  as 
follows : — 

'Such  rules  shall  not  extend  to  the  jurisdiction  of 
the  court,  save  and  except  that,  for  the  purpose  of  en- 
abling the  provision  of  rules  having  application  to  cor- 
porations, but  for  such  purposes  only,  the  Winding-up 
Act,  chapter  144  of  the  Revised  Statutes  of  Canada, 
shall  be  deemed  part  of  this  Act. ' 

The  Winding-up  Act  furthermore  remains  in  full 
force  and  is  applicable  for  the  winding-up  of  companies 
subject  to  its  provisions  on  grounds  other  than  insol- 
vency. 

Interpretation. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  '  Minister '  means  the  Minister  of  Finance ; 

(b)  'company'  includes  any  corporation  subject  to  the  pro- 
visions of  this  Act; 

(c)  'insurance  company'  means  a  company  carrying:  on 
either  as  a  mutual  or  stock  company,  tlie  business  of 
insurance,  whether  life,  fire,  marine,  ocean  or  inland 
marine,  accident,  guarantee  or  otherwise; 

(d)  *  trading  company '  means  any  company,  except  a  rail- 
way or  telegraph  company,  carrying  on  business  similar 
to  that  carried  on  by  apothecaries,  auctioneers,  bankers, 
brokers,  brickmakers,  builders,  carpenters,  carriers,  cattle 
or  sheep  salesmen,  coach  proprietors,  dyers,  fullers, 
keepers  of  inns,  taverns,  hotels,  saloons  or  coffee  houses, 
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lime  burnen,  livery  stable  kcepert,  market  ganlenem,     Sect.  2. 

millrru,    minen,   padcen,    prinlcra,    quarrymen,   share- 

liiuk«ri«,   r<lii|>-owneny   ehipurighu,   htoik brokers,   Rtock- 
ju)>Ut«,  vietuallerM,  warchouM>iiien,  wharfltogers,  persoiiM 
iiHii);  the  trade  of  merchandine  hy  way  of  bargaining, 
•  \.  Miinge,  tnrtering,  commission,  consignment  or  other- 
.  in  gross  or  by  retail,  or  by  permms  who,  either  for 
Infixes,  or  as  agt>nts  or  factors  for  oUiers,  seek  their 
h\tiig  by  buying  and  s4-lling  or  buying  and  l*ttin;;  for 
biro  goods  or  commodities,  or  by  the  manufacture,  work- 
manship or  the  conversion  of  goods  or  commodities  or 
trees; 
(«)  '  court '  means,  *  Court' 

(i)   in  the  province  of  Ontario,  Uie  Supreme  Court  of 

OnUrio  (6  &  7  Geo.  V.,  c.  5,  s.  1). 
(ii)  in  the"  province  of  Quebec,  the  Superior  Court, 
(iii)  in  the  province  of  Nova  Scotia,  the  Supreme  Court, 
(iv)  in  the  province  of  New   Brunswick,  the  Supreme 

Court, 
(v)  in  the  province  of  Manitoba,  the  Court  of  King's 

liench. 
(vi)  in  the  province  of  British  Columbia,  the  Supreme 

Court, 
(vii)   in    tlie    province   of   Prince    Edward    iKland.   the  . 

Supreme  Court, 
(viii)   in   the   province  of   Saskatchewan,   the   Supreme 

Court  (9  &  10  Ed.  VII.,  c  62,  a.  1). 
(ix)   in  the  province  of  Alberta,  the  Supreme  Court  (5*    * 

&   10  Ed.  VII..  c.  62,  8.  1). 
{%)   in  tlic  Northwest  Territories,  such  court  or  ma?4S 

trate  or  other  judicial  authority  as  is  desijjnatcd,  from 

time   to   time,   by   prnelumation   of   the   Governor   in 

Council,  published  in  the  Caruula  Gazette,  and 
(xi)   in  the  Yukon  Territory,  the  Territorial  Court; 
(/)  'otFtcial  gazette'  means  the   Cantula   Oaxettr  and   th'  'Officui 
gazette  published  under  the  a»>thority  of  the  government  fl«i«tte.' 
of  the  province  where  the  proceedings  for  the  winding-up 
of  the  buiiiness  of  the  company  are  carried  on,  or  u^icd  as 
the  ofljcial  means  of  communication  l)etween  the  Lieu 
tenant  Governor  and  the  people,  and  if  no  such  gazette  i* 
puhlifthed,  then  it  means  any  news[)a|H'r  publislied  in  the 
province,  which  is  (lepiuMuited  by  tlie  court  for  publishing 
the  notices  required  by  this  .Act; 
(g)  'contributor)'*  means  a  |ierson  liable  to  contribute  *'*«Contribu- 
the  axseti  of  a  company  under  i)m  Act:  and,  in  all  pro-  torjr.' 
ceedingH    for   determining   the    jxTftons    who   are    to   be 
deeme^l  cf>ntributorief;  and  in  all  prwetNlings  prior  to  the 
final  determination  of  nueh  perMm*,  it  includes  any  per- 
son   allege<l  to  Im»  a  (tmtributory  ;  * 
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(h)  'winding-up  order'  means  an  order  granted  by  the 
coTirt  under  this  Act  to  wind  up  the  business  of  the  com- 
pany, and  includes  any  order  granted  by  the  Court  to 
bring  within  the  provisions  of  this  Act  any  company  in 
liquidation  or  in  process  of  being  wound  up; 

(i)  .'  capital  stock '  includes  a  capital  stock  de  jure  or  de 
facto; 

(j)  '  creditor  '  includes  all  persons  having  any  claim  against 
the  company  present  or  future,  certain,  ascertained,  or 
contingent,  for  liquidated  or  unliquidated  damages;  and 

'  in  all  proceedings  for  determining  the  persons  who  are  to 
be  deemed  creditors  it  shall  include  any  person  making 
any  such  claim.  R.  S.,  c.  129,  ss.  3,  33,  56  and  61 ; 
62-63  v..  c.  43  s.  5. 

(b)  The  Act  is  valid  as  regards  an  insolvent  pro- 
ivincial  company:  Shoolbred  v.  Clark,  [1890]  17  S.  C. 
K.  265;  or  a  foreign  companv:  Allen  v.  Hanson  (1890), 
18  S.  C.  R.  667.     See  further  notes  to  s.  6. 

(d)  In  ascertaining  whether  a  company  is  a  'trad- 
ing company'  apparently  it  is  sufficient  if  any  of  the 
objects  bring  it  within  the  sub-section :  Re  Lake  Win- 
nipeg, Sc,  Co.  (1891),  7  Man.  L.  E.  255,  at  p.  259;  Re 
Canadian  General  Service  Corporation  (1914),  16 
D.  L.  R.  15.  Whether  the  company  has  actually  exer- 
cised the  powers  which  bring  it  within  the  definition  is 
immaterial:  Re  Anchor  Investment  Co.  (1912),  7  D. 
L.  R.  915. 

Under  the  term  trading  company'  will  be  included 
a  gas  manufacturing  company :  Delorimer  v.  Canadian 
Gas  S  Oil  (1908),  Q.  R.  34  S.  C.  381;  but  not  a  social 
club:  Re  Montreal  City  Club  (1895),  8  R.  J.  Q.  (S.C.) 
527 ;  Re  St.  James  Club  (1852),  2  D.  M.  &  G.  383 ;  nor  a 
literary  society:  Re  Rritish  Athenaeum  (1890),  43 
Ch.  D.  236.  ■ 

(e)  In  Quebec  'The  Superior  Court'  means  the 
court  for  the  district  where  the  head  office  of  the  com- 
pany is  situate :  Dupont  v.  Compagnie  de  Moulin 
(1885),11L.  N.  225. 

The  jurisdiction  of  the  court  is  analogous  to  the 
jurisdiction  in  administration  actions :  Stringer's  Case 
(1869),  L.  R.  4  Ch.  493;  Ranee's  Case  (1871),L.  R.  6 
Ch.  104.    . 
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A  local  judge  of  the  Supreme  Court  in  British  Col-    Sect.  2. 
umbia  has  no  juriBdiction  to  make  a  winding-up  order 
under  the  Act:    Re  Kootenay  Brewing  Co.  (1900),  7 
B.  C.  R.  131. 

The  decisions  under  the  Act  in  one  province  are 
not  binding  on  the  Courts  of  another  province:  Re 
(  rnlral  limik  (188b),  30  C.  L.  T.  271. 

(g)  Thi"  definition  of  the  term  contributorv  in  int»«  «.ntribu 
sei'tion  is  taken  from  the  Imperial  Companies  Act,  ^'^' 
1862,  8.  74.  It  does  not  include  a  mere  debtor  who  is 
n  stranger  to  the  company,  but  only  a  shareholder  or 
meml>er:  /«  n-  Cent  ml  Bank,  Ytnke's  Case  (KSK8), 
15  O.  R.  625.  This  limitation  on  the  meaning  of  the 
tenn  'contributory*  is  apjiarent  from  other  sections  of 
the  Act,  e.g.,  51,  52,  60,  61  and  62.  Section  51  providing 
for  the  liability  of  contributories  is  limite<l  in  its 
application  to  the  liability  of  a  member  or  shareholder 
in  his  character  as  such.  Thus  a  holder  of  bonus 
shares,  wlio  has  transferred  them  to  a  person  who  has 
Ijcen  accepted  by  the  company  as  transferee  and  who 
is  entitled  to  hold  them  as  fully  paid,  is  not  liable  to 
be  placed  on  the  list  of  contributories  so  as  to  be  liable 
to  contribute  qua  shareholder:  In  re  Wiarton  Beet 
Root  Sugar  Company  (1906),  12  O.  L.  R.  149;  In  re 
Winnipeg  Iledge  Wire  Fence  Company,  Limited 
(1912),  i  D.  L.  B.  316.  In  the  first  mentioned  case  it 
w.is  held,  however,  that  if  the  transferor  was  a  director 
he  would  be  liable  for  breach  of  trust  if  he  was  a  party 
to  the  allotment  of  the  shares  fully  pai<l,  and  also  for 
transferring  them  as  fully  paid  shares  to  the  pre- 
jndice  of  the  company,  and  was  caught  by  s.  123:  In 
Re  Wiuftipeg  Hedge  Wire  Fence  Company,  Limited 
supra,  Robson,  J.,  at  p.  323,  expressed  the  view  that 
s.  123  could  not  Ik*  invoked  on  an  application  to  settle 
a  list  of  contributories. 

See  also  the  following  cases: — I'illsonhurg  Agri- 
cultural Co.  V.  OodericA,  (1885),  8  O.  R.  565;  In  re 
London  Speaker  Co.  (1889),  16  A.  R.  508;  Re  Standard 
Fire  In.surance  Co.  (1885),  7  O.  R.  448,  12  S.  C.  R.  644; 
Re  Cole  if  Canada  Fire  and  Marine  Insurance  Co. 
(1885),  8  0.  R.  92. 
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pay  its 
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A  shareholder  may  be  placed  on  the  list  of  contri- 
"butories  even  though  he  has  paid  for  his  shares  in  full ; 
In  re  Anglesea  Colliery  Co.  (1886),  L.  R.  1  Ch.  555, 
followed  in  Re  Monarch  Bank  of  Canada,  (1914),  32 
0.  L.  R.  213,  where  a  fully  paid  subscriber  was  placed 
pn  the  list  for  the  purpose  of  entitling  him  to  claim 
in  the  distribution  of  the  surplus  remaining  after  the 
creditors  of  the  bank  had  been  paid. 

3.  A  company  is  deemed  insolvent, — 

{a)  if  it  is  unable  to  pay  its  debts  as  they  become  due; 

(6)  if  it  calls  a  meeting  of  its  creditors  for  the  purpose  of 
compounding  with  them ; 

(c)  if  it  exhibits  a  statement  showing  its  inability  to  meet 
its  liabilities; 

{d)  ii  it  has  otherwise  acknowledged  its  insolvency; 

(e)  if  it  assigns,  removes  or  disposes  of,  or  attempts  or  is 
about  to  assign,  remove  or  dispose  of,  any  of  its  property, 
with  intent  to  defraud,  defeat  or  delay  its  creditors,  or 
any  of  them; 

(/)  if  with  such  intent,  it  has  procured  its  money,  goods, 
chattels,  land  or  property  to  be  seized,  levied  on  or  taken 
under  or  by  any  process  of  execution; 

{g)  if  it  has  made  any  general  conveyance  or  assignment 
of  its  property  for  the  benefit  of  its  creditors  or  if,  being 
unable  to  meet  its  liabihties  in  full,  it  makes  any  sale  or 
conveyance  of  the  whole  or  the  main  part  of  its  stock  in 
trade  or  assets?,  without  the  consent  of  its  creditors,  or 
without  satisfying  their  claims;  or, 
"^  {h)  if  it  permits  any  execution  issued  against  it,  under 
which  any  of  its  goods,  chattels,  land  or  property  arc 
seized,  levied  upon  or  taken  in  execution,  to  remain  unsat- 
isfied till  within  four  days  of  the  time  fixed  by  the  sheriff 
or  proper  officer  for  the  sale  thereof,  or  for  fifteen  days 
after  such  seizure.    E.  S.,  c.  129,  s.  5. 

The  provisions  of  ss.  3  and  4  of  the  Act  are  exclu- 
sive, and  the  petitioner  must  strictly  prove  the  exist- 
ence of  one  or  more  of  the  circumstances  there  set 
forth  or  his  petition  will  be  dismissed:  i?e  Rapid  City 
Farmers'  Elevator  Co.,  0894),  9  Man.  R.  574. 

Sub-section  (a). 

A  creditors'  winding-up  petition  is  a  mode  of 
execution  which  the  Court  gives  a  creditor  against 
a  company  unable  to  pay  its  debts :  Re  Company  for 
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(ieneral  Promotion  of  Land  Credit,  (1870),  L.B.  5  Ch.     Sectl 
^  ':  lie  Xittional  Permanent  Benefit  Building  Society, 
.  .  /;.  WUliamaon,  (1869),  L.  B.  5  Ch.  312. 

In  Maiiitobn  it  hnH  )x>oii  hehl  by  Taylor,  C.  J.,  that 
s.  3  (a)  aiul  s.  4  are  to  bo  road  to^fotlier,  that  8.  4  de- 
linoH  what  *  finable  to  pay  its  debts**  moans,  and 
that  a  potitiuninK  creditor  who  seeks  to  show  insol- 
\oncy  witliin  a.  3  (a)  can  only  succeed  by  proceeding 
ill  the  niannor  provided  in  s.  4:  Be  Rapid  Cittf,  <fc.,  Co., 
(\H\H),  9  Man.  R.  574; /fr  Qu'AppeUe  {'alley  Co., 
(1888)  5  Man.  R.  160;  Re  Catholic  Publishing  Co., 
(1864),  2  D.  J.  &  S.  116.  The  cases  in  Ontario  are  to 
the  same  effect:  Re  Briton  Medical  (1886),  11  O.  R. 
478;  In  re  Euart  Carriage  Works  L/rf.(1904),  8  0.L.R. 
527.  In  the  last  mentioned  case  the  petitioner  was 
jjfiven  leave  to  amend,  offer  additional  evidence  and 
again  present  his  petition  within  fourteen  days.  These 
cases  have  been  folh>wed  in  British  Columbia;  Re 
Anehor  Investment,  (1912),  7  I).  L.  R.  915;  as  to  the 
province  of  New  Bninswick  see  In  re  Cushinq,  (1904- 
06).  37  N.  B.  R.  254  at  p.  302. 

In  Quebec  it  has  boon  hokl  that  insolvoney  IxMug 
aUojfod  in  the  petition  the  petitioning  creditor  is  not 
compolled  to  prove  that  ho  demanded  pajinont  from 
the  company  conformably  to  s.  4:  McKay  v.  L' Associ- 
ation Colotiiale  de  Construction  (1884),  13  R.  L.  383, 
(S.C.)  But  the  petitioner  must  prove  tlie  insolvency 
otherwise:  Eddy  v.  Henderson,  6  M.  L.  R.  (S.C.)  137. 
In  Quobeo  it  has  also  b<»on  hold  that  the  sor\Mce  of  a 
windiiii^up  i)etition  is  equivalent  to  the  service  of  a 
demand  under  s.  4;  Alex  Bremner,  Ltd.  v.  Dominion 
Floor  and  Wall  Tile  Co.  (1915),  17  Quo.  P.  R.  278. 

The  English  Courts  have  held  a  Company  unable  to 
imy  its  debts — 

Where  the  company's  acceptances  were  dishon- 
oured. And  no  demand  is  required:  In  re  (ilohe  New 
Patent  Co.  (1875),  L.  R.  20  Eq.  337. 

Where  the  creditor  was  told  by  company's  solicitor 
there  were  no  assets  on  which  he  could  lew :  Re  Flag- 
.'itaff  Co.  (1875),  L.  R.  20  Eq.  2(>8;  Re  Yate  Collieries 
(1883),  W.  N.  171. 
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"Unable  to  pay  its  debts"  means  inability  to  pay 
debts  absolutely  as  they  become  due,  that  is  debts 
which  the  creditor  may  demand  to  be  paid  instantly: 
Re  European  Life  Assurance  Society  (1869),  39  L,  J. 
Ch.  (N.S.)  324.  This  does  not  mean  demanded  but 
demandahle:  Re  Bristol  Joint  Stock  Bank  (1890)  38 
W:  R.  576. 

In  Rapid  City,  dc,  Farmer's  Elevator  Co.,  (1894), 
9  M.  R.  576,  Taylor  C.  J.,  distinguishes  these  cases 
on  the  ground  that  the  Dominion  Winding-up  Act  con- 
tains no  clause  corresponding  to  s.  80,  s.-s.  4  of  the 
English  Companies  Act  (1862) ;  cf.  In  re  Ewart  Car- 
riage Works,  (1904),  8  0.  L.  R.  at  p.  528. 

But  a  company  is  not  unable  to  pay  its  debts 
because  it  is  carrying  on  a  losing  business  if  its  assets 
exceed  its  liabilities:  Re  Joint  Stock  Coal  Co.  (1869), 
L.  R.  8  Eq.  146:  Re  Spence's  Patent  Non-conducting 
Composition  Co.  (1869),  L.R.  9  Eq.  9. 

But  an  allegation  that  a  company  is  insolvent  and 
unable  to  pay  petitioners'  debts  is  not  a  sufficient 
allegation  within  the  meaning  of  s-s.  (a)  of  this  Act. 
Re  Rapid  City,  Sc,  Co.  (1894),  9  Man.  R.  574. 

Sub-section  (b). 

It  will  not  be  inferred  from  a  letter  sent  by  a  com- 
pany to  a  creditor  which  merely  stated  "have  repre- 
sentatives meet  the  creditors"  at  a  certain  time  and 
place,  that  it  was  a  meeting- of  the  company's  creditors 
for  the  purpose  of  compounding  with  them  where 
there  was  no  account  in  evidence  of  what  took  place  at 
the  meeting:  Re  Manitoba  Commission  Co.  (1912),  2 
D.  L.  R.  1. 

Sub-section  (c). 

This  sub-section  is  intra  vires  of  the  Parliament 
of  Canada :  Re  Lake  Winnipeg  T.  L.  and  T.  Co.  (1891 ), 
7  Man.  R.  255,  262. 

The  liabilities  referred  to  in  the  sub-section  are 
those  to  creditors  as  distinguished  from  those  to  share- 
holders: United  Commercial  (1901-3),  9  B.  C.  R.  528; 
Re  Great  West  Brick  and  Coal  Co.,  Ltd.   (1915-6), 
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»  Hank,  lu  R.  240.    The  statement  exhibited  niUKt  be    Seet.S. 
the  ooniimiiy*M  Ktatenient.    Thus  where  the  company's  ' 

president  tlirew  open  the  books  of  the  company  to 
an  aooountant  eiuphiyed  by  a  creditor,  and  the  account^ 

tnt  made  a  report  to  the  creditors  showing  the  com- 
pany insolvent,  theKc  facts  were  held  not  to  bring  the 
comimny  witiiin  the  Hub-section  for  the  acts  of  the 

iccuuntant  were  not  those  of  the  company:  Re  Mani- 
toba Commission  Co.  (1912),  2  D.  L.  B.  1. 

Where  a  petition  is  filed  under  the  snb-section  the 
"statement  must  be  taken  as  correct  and  can  not  be 

ittacke<1  bv  the  petitioner:  United  Commercial  (1901- 

.),9B.  C.R.  528. 

Sub-section  (d). 

As  a  matter  of  pleading  where  it  is  intended  to  othem-iM- 
rely    upon    an    acknowledgment    of    insolvency    such  fji^^*!,, 
acknowledgment  must  be  stated  and  set  forth  in  the  innoivi'nr.v. 
petition:    Re  Briton  Medical  Association  (1886),  11 
O.  R.  478;  siH?  also  In   re  Ewart   Carriage   Works 
1 1904),  8  O.  L.  R.  527,  529. 

Insolvency  is  a  condition  in  which  a  debtor  is 
placed  when  he  has  not  sufficient  property  subject 
to  execution  to  pay  all  his  debts  if  sold  under  legal 
process  at  a  sale  fairly  and  reasonably  conducted: 
Dominion  Rank  v.  Cowan  (1888),  14  O.  R.  465,  466. 

The  acknowledgment  must  be  'some  formal  act  of 
the  directors  or  of  the  shareholders  or  of  some  officer 
expressly  or  impliedly  authorized  to  make  such 
an  acknowledgment  on  the  company's  behalf*:  Re 
Manitoba  Commission  Co.  (1912),  2  D.  L.  R.  1,  per 
Mathers,  C.  J.,  at  p.  7.  It  must  be  a  corporate  act: 
In  re  Atlas  Canning  Co.  (1895-97),  5  B.  C.  R.  661.  Thus 
a  resolution  passed  by  the  directors  to  the  effect  that 
the  creditors  be  notified  and  requested  to  file  claims 
with  a  trustee  for  pro  rata  payment  followed  by  noti- 
fication to  the  creditors  is  sufficient:  Re  Anchor 
Investment  Co.  (1912),  7  D.  L.  R.  915. 

The  fact  that  the  company  has  not  paid  the  debt, 

has  allowed  itself  to  be  sued,  judgment  to  be  recov- 

red  and  execution   returned   nitUa  bona,  is  not   an 
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acknowledgment  of  insolvency  within  the  sub-section : 
Re  Qu'Appelle  Valley  Co.  (1888),  5  Man.  E.  160;  nor 
are  affidavits  of  the  company's  officers  to  the  effect 
that  the  company  is  insolvent,  not  giving  a  statement 
of  assets  and  liabilities,  sufficient,  ibid;  see  also  Re 
Great  West  Brick  <&  Goal  Go.  (1915-6),  9  Sask.  L.  R. 
240.  Nor  is  failure  to  appear  and  oppose  the  petition 
enough:  Re  Lake  Winnipeg  T.  L.  <&  T.  Go.  (1891),  7 
Man.  R.  255 ;  nor  admission  by  counsel,  for  the  mater- 
ial filed  must  bring  the  case  within  the  section:  Re 
Grundy  Stove  Go.  (1904),  7  0.  L.  R.  252. 

Where  the  insolvency  was  admitted  the  company 
was  ordered  to  be  wound  up,  though  a  voluntary 
assignment  had  previously  been  made:  Re  William 
Lamb  Mfg.  Go.,  (1900),  32  0.  R.  243. 

Sub-section  (e). 

A  winding-up  petition,  which  alleges  fraud,  e.g., 
by  promoters  and  directors,  must  state  the  facts 
which  constitute  "the  fraud  though  not  the  evidence. 
If  there  is  only  a  vague  general  allegation  of  fraud 
evidence  will  not  be  admitted  of  particular  acts  of 
fraud:  Re  Rica  Gold  Washing  Go.  (1879),  11  Ch.  D. 
43.  See  also  Re  Qu'Appelle  Valley  Go.  (1885),  5  M. 
R.  160, 164;  and  In  re  Ewart  Carriage  Works  (1904)  8 
0.  L.  R.  527. 

Where  a  company  which  had  ceased  operations 
and  was  so  heavily  indebted  that  it  could  have  been 
put  into  insolvency,  was  proceeding  to  transfer  its 
assets,  against  the  will  of  dissentient  shareholders 
and  creditors,  in  consideration  of  the  issue  of  paid- 
up  shares  of  another  company,  it  was  held  that  the 
company  was  brought  within  sub-section  (e)  as  being 
about  to  assign  some  of  its  property  with  intent  to 
defraud  and  delay  creditors:  Galumet  Metals  v.  El- 
dredge  (1914),  17  b.  L.  R.  276. 

Sub-section  (g). 

A  company  unable  to  meet  its  liabilities  in  full 
conveyed  the  main  part  of  its  assets  to  another  com- 
pany mthout  the  consent  of  its  creditors,  and  with- 
out satisfying  their  claims.    Held,  that  a  winding-up 
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order  might  insue:  He  Qu*AppeUe  Valley  Co,  (1888),     Sect.  8. 
5  Man.  R.  16();  Calumet  Metals  v.  Eldredge  (1914), 
17  n.  L.  B.  276. 

The  fact  Uiat  a  company  is  in  voluntary  liquida- 
tion is  prima  facie  evidence  of  insolvency:  North- 
ampton V.  Midland  Co.  (1878),  7  Ch.  I).  500;  Pure 
Spirit  Co.  V.  Fowler  (1895),  25  Q.  B.  D.  235.  The 
Court  may,  however,  refuse  an  order  in  such  a  case: 
Re  Strathy  Wirt-  Fence  Co.  (1904),  8  O.  L.  B.  186. 

In  Manitoba  it  has  been  decided  that  a  company 
cannut  be  deemed  to  be  insolvent  within  the  meaning 
of  the  Act  bec^iuse  an  execution  has  been  returned 
nulla  bona  by  a  County  Court  bailiflf:  He  Hapid  City, 
dc.  (1894),  9  M.  R.  574;  following  Re  Qu'Appelle 
Valley  Co.  (1888),  5  M.  B.  160. 

Sub-section  (h). 

In  computing  the  time  under  this  sub-section  the  permiu 
day  fixed  for  the  sale  is  exclusive.    The  writ  was  in  "  wmliin 
the  sheriff's  hands  on  30th  December,  and  sale  was  «»«»"*^«^- 
fixed  for  3rd  January.     Held,  that  this  proved  in- 
solvencv  within  ss.  (h) :  Re  Lake  Winnipeg,  dtc,  Co. 
(1891),'7M.B.  255. 

Evidence  of  an  actual  seizure  is  necessary:  In  re 
Ewart  Carriage  Works  (1904),  8  0.  L.  B.  527,  529; 
nipid  City  Farmer's  Elevator  Co.,  9  Man.  L.  B.  574; 
/.  Great  West  Brick,  dc,  Co.  (1915-6),  9  Sask.  L.  B. 
240. 

See  as  further  illustrations  the  cases  cited  in 
Clarke's  Insolvent  Acts  (1877),  pp.  26  to  46,  under 
the  sections  of  the  Insolvent  Act  then  in  force,  as 
exhibiting  the  principles  of  decision  laid  down  by 
(^anndian  Courts  in  respect  to  analogous  enactments. 

This  sub-section  is  not  affected  bv  s.  4:  /?e  Instal- 
lations, Ltd.  (1913),  14  D.  L.  B.  679. ' 

4.  A  company  in  deemed  to  be  unable  to  pay  ita  debta  asf^oniMny 
they  become  due,  whenever  a  creditor,  to  whom  tlie  company  d«vm«I 
it  indebted  in  a  Bum  exceeding  two  hundred  dollar*  then  duo  J JJ **[£,' * 
has  served  on  the  company,  in  the  manner  in  which  proce*-*  A*-hf. 
may  ]<^lly  be  served  on  it  in  the  place  where  service  is  made, 
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a  demand  in  writing,  requiring  the  company  to  pay  the  sum 
■  so  due,  and  the  company  has,  for  ninety  days,  in  the  case  of  a 
bank  and  for  sixty  days  in  all  other  cases  next  succeeding  the 
service  of  the  demand,  neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same  to  the  satisfaction  of  the  creditor. 
R.  S.,  c.  129,  s.  6. 

Compare  Imperial  Companies  Act  (1862),  s.  80. 

When  the  debt  was  not  due  when  the  demand  was 
made,  it  was  held  that  non-payment  was  not  evidence 
of  insolvency  within  the  meaning  of  the  section:  Re 
Briton  Medical  Association  (1886),  11  0.  E.  478. 

A  delay  by  a  creditor  {e.g.  for  eight  months)  in 
following  up  a  statutory  demand  is  not  an  implied 
withdrawal  of  his  demand  so -as  to  disentitle  him  to 
found  a  winding-up  petition  on  the  Company's  non- 
compliance: Re  Imperial  Hydropathic  Hotel  Co. 
(1882),49L.  T.  147. 

The  Court 's  discretion  to  grant  or  refuse  the  order 
may,  however,  be  affected  by  the  petitioner's  delay: 
Strathy  Wire  Fence  Co.  (1904),  8  O.L.  R.  186  at  p. 
191. 

Service  of  a  specially  endorsed  writ  is  not  equiv- 
alent to  the  serving  of  a  demand  under  the  Act:  Re 
Abbott  Mitchell  (1901),  2  0.  L.  R.  143.  In  Quebec  it 
has  been  held  that  service  of  a  winding-up  petition  is 
equivalent  to  the  service  of  a  demand :  Alex  Bremner, 
Ltd.  V.  Dominion  Floor  and  Wall  Tile  Co.,  Ltd.  (1915), 
17  Que.  P.  R.  278. 

An  order  for  a  winding-up  is  not  rendered  invalid 
by  the  fact  that  the  petitioning  creditor  demanded  pay- 
ment of  a  larger  sum  than  was  really  due,  where  the 
company  did  not  offer  to  pay  the  sum  due:  Cardiff 
Preserved  Coal  and  Coke  Co.  v.  Norton  (1887),  L. 
R.  2  Ch.  410. 

Where  proof  of  the  inability  of  the  company  to  pay 
its  debts  is  rested  on  non-payment  of  the  debt  after 
notice  the  whole  period  mentioned  must  have  expired 
before  the  presentation  of  the  petition  for  T\'inding-up : 
Re  Catholic  Publishing  Co.  (1864),  2  D.  J.  &  S.  121. 

The  Court  is  bound  to  treat  "neglect"  by  the  com- 
pany to  comply  with  the  statutory  demand  as  conclus- 
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ivo  evideiu'o  of  tlu»  coiupany 'h  iuHolvcMicy :  itr  Imperial    Sect.  4. 
Hydropathic  Hotel  Co,  (1882),  49  L.  T.  160.  

The  mere  omissioDf  unloBS  without  reasonable 
cauKc»,  to  coiiiply  with  a  statutory  notice  for  payment 
of  a  debt  is  not  *nef?lect'  to  pay  within  the  meaning  of 
the  section:  He  London  <f  Paris  Hanking  Corporation 
(1874)  ly  Eq.  444;  but  if  no  reanon  is  given  why  the 
payment  is  not  made  the  company  must  be  deemed  in- 
solvent: Hv  Cushing  Sulphite  Fibre  Co.  (19044)6)  37 
N.  B.  R.  254. 

In  proceeding  under  this  section  it  is  not  sufficient 
to  shew  tliat  several  demands  of  payment  have  been 
made  by  the  creditors  without  success  unless  a  de- 
mand in  writing  has  lH»en  served  on  the  c<mipany  in 
the  manner  in  which  proc4>s8  may  legally  be  served 
on  it:  Rapid  City  Farmers'  Elevator  Co.  (1894),  9 
M.  R.  574. 

Where  petitioning  creditor  claimed  as  assignee  of 
a  judgment  debt,  and  founded  his  application  under 
this  section,  he  was  held  liable  to  prove  not  only  that 
the  date  of  the  judgment,  but  also  its  assignment  to 
him,  were  prior  to  his  statutory  demand:  Rapid  City 
Farmers'  Elevator  Co.  (1895),  10  M.  R.  681. 

See  also  notes  to  preceding  section. 

A  secured  creditor  may  make  the  demand  under 
the  section:  Re  Cushing  Sulphite,  Fibre  Co.,  Ltd. 
(1904-06),  37  N.  B.  B.  254. 

6.  Tlie  Winding-up  of  the  InisineM  of  a  company  fshall  bo  (•ommcnc*- 
■  <ined  to  ctimnience  at  the  time  of  the  iservice  of  the  notice  of  n»«n*.o' 
presentation  of  the  petition  for  winding-up.   R.  S.,  c.  129,  s.  7.     »'°«*««»«"P 

Compare  ImiM»rinl  Companies  Act  1862,  s.  84. 

The  winding-up  of  the  business  of  a  company  com- 
mences from  the  time  of  the  service  of  the  notice 
under  this  section  and  therefore  under  s.  84  a  land- 
lord's claim  to  be  paid  preferentially  for  overdue  rent 
after  such  service  is  invalid:  Fuvhes  v.  Hamilton  Tri- 
bune (1884),  10  P.  R.  409. 

See  the  notes  to  ss.  13  and  20;  see  also  Bank  of 
Hamilton  v.  Kramer  Irwin  (1912),  1  D.  L.  R.  476.  It 
is  doubtful  as  was  observed  in  this  case  whether  a 
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Sect.  5.     company  could  consent  to  judgment  after  the  service 
of  a  petition. 

Under  the  Imperial  Act,  the  time  named  is  the 
presentation  of  the  petition  and  the  English  decisions 
therefore  afford  no  assistance. 

Service  of  Petition. 

service  of  gervice  of  a  winding-up  petition  must  be  a  real, 

-  substantial  service.  Thus,  where  the  company's  office 
had  been  pulled  down  and  the  company  had  ceased  to 
do  business  for  more  than  eight  years  service  on 
a  workman  employed  on  the  former  site  was  held 
insufficient:  Re  Manchester  S  London  Life  Assur- 
ance, Sc,  Association  (1870,  L.  R.  9  Eq.  643. 

If  the  company's  head  office  is  closed,  the  petition 
may  be  left  in  the  letter  box,  but  in  such  a  case  it  is 
desirable  that  the  petition  should  be  served  on  a 
member  of  or  one  of  the  directors  of  the  company  or 
the  company's  solicitor:  Re  London  <&  Westminster 
Wine  Co.  (1863),  12  W.  E.  6. 

"Where  a  company  had  transferred  its  business  and 
closed  its  office  the  Court  ordered  service  of  a  winding- 
up  petition  on  any  five  of  the  directors:  Re  Unity 
General  Assurance  Association  (1863),  11  W.  R.  355. 

Service  of  a  winding-up  petition  on  a  person  auth- 
orized by  the  directors  to  accept  service,  e.g.,  a  solicitor 
appointed  by  the  company,  is  sufficient  though  such 
service  be  not  at  the  registered  office  of  the  company : 
Re  Regent  United  Service  Stores  (1878),  8  Ch.  D.  75. 

Where  a  company  had  no  known  place  of  business 
the  Court  directed  service  of  the  petition  on  the  chair- 
man and  general  manager:  National  Credit  and  Ex- 
change Co.  (1862),  11  W.  R.  161. 

Service  on  the  vice-president  is  insufficient: 
K earns  Ink,  Sc,  Co.,  Anglin,  J.  (1907),  unreported; 
so  also  service  on  an  assignee  for  the  benefit  of  credi- 
tors; In  re  Rodney  Casket  Co.  (1906),  12  0.  L.  R. 
409. 

See  s.  Ill  as  to  service  out  of  the  jurisdiction. 
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Application.  g^et.  6. 

6.  Thi*  Act  applioH  to  all  corporationii  incorporated  by  or  xnaitt^i^ 
under  the  autlturity  of  an  Act  of  the  Parliament  of  Canada, 
or  by  or  under  the  authority  of  any  Act  of  the  late  province 
of  Canada,  or  of  the  province  of  Nova  Scotia,  New  Bniniiwiek, 
Britixh  Columbia  or  Prince  Kdward  Island,  and  whose  incor- 
IMtnition  and  the  alTairK  whereof  are  subject  to  the  le^pslativc 
autiiurity  of  tlie  Parliament  of  Canada;  and  also  to  incorporated 
banks,  savings  banks,  incorporated  insurance  companies,  loan 
companies  having  borrowing  powers,  building  societies  having  a 
capital  stock,  and  incorporated  trading  companies  doing  busi- 
ness in  Canada  wheresoever  incorporated, — 
(a)   which  are  insolvent ;  or, 

(6)  which  are  in  liquidation  or  in  pr(Kvs.s  of  l)ein;;  wound 
up,  and,  on  petition  by  any  of  their  shareholders  or  ci edi- 
tors, assignees  or  liquidators,  ask  to  be  brought  under  tlie 
provisions  of  this  Act.  R.  S.,  c.  129,  s.  3;  52  V.,  c.  32, 
s.  3. 

The  principal  diHCUssions  under  this  section  have 
arisen  u|>on  questions  of  the  jurisdiction  and  cousti- 
tntional  powers  of  the  Parliament  of  Canada  in  respect 
to  foreism  and  Provincial  companies. 

The  Dominion  Parliament  appears  to  have  power 
to  le^slate  for  the  winding-up — 

First: — Of  all  companies  incorporated  under  legis- 
lation of  the  Dominion  of  Canada. 

Second: —  Of  all  companies  incorporated  under 
legislation  of  any  of  the  provinces  of  Canada  pro- 
vided the  company  is  insolvent. 

Third : — For  the  ancillary  winding-up  of  a  foreign 
company  and  the  preservation  and  distribution  of  its 
Canadian  assets,  provided  the  company  is  insolvent 
and  has  assets  in  Canada. 

There  may  Ik*  some  question  whether  ss.  (b)  of 
8.  .*?  empowers  the  Court  to  supersede  a  provincial  or 
voluntary  winding-up  in  the  case  of  a  solvent  oonipany 
incorporated  under  provincial  charter,  as  such  an 
application  of  the  sc^ctiou  might  import  into  it  a  power 
ultra  virrs  of  the  Dominion  Parliament.  The  pf)int 
does  not  seem  to  have  arisen.  Tn  such  event  the  Court 
would  in  any  c^se  exercise  it«  discretion  against  grant- 
ing the  order. 
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Provincial  A  Company,  though  incorporated  by  a  Provincial 

Legislature,  may  be  put  into  compulsory  liquidation 
and  wound  up  under  this  Act  if  the  company  is  in- 
solvent. The  Winding-up  Act  is  in  the  nature  of  an 
insolvency  law:  Shoolbred  v.  Clark  (1890),  17  S.  C.  R. 
265;  Re  Union  Fire  Ins.  Co.  (1887),  14  0.  R.  618; 
(1890),  16  A.  R.  161;  (1890),  17  S.  C.  R.  265;  Re  El- 
dorado Union  Store  Co.  (1886),  18  N.  S.  (6  R.  &  G.) 
514;  Re  British  Columbia  Iron  Works  Co.  (1898),  5 
.    B.  C.  R.  536. 

•^  If  a  provincially  incorporated  company  is  not 
sho'wn  to  be  insolvent  the  Act  does  not  apply:  Re 
Cramp  Steel  Co.,  Ltd.  (1908),  16  0.  L.  R.  230. 

A  company  incorporated  under  the  Companies  Act 
of  the  Province  of  Ontario  and  carrying  on  business 
in  Ontario,  is  'doing  business  in  Canada,'  within  the 
meaning  of  this  Act:  Re  Ontario  Forge  and  Bolt  Co. 
(1894)  25  0.  R.  407.  See  Re  British  Columbia  Iron 
Works  Co.,  supra. 

Notwithstanding  the  Act,  52  Vict.,  c.  32  (Dom.), 
amending  the  then  Dominion  Winding-up  Act,  the  On- 
tario Winding-up  Act,  R.  S.  0.  1897,  c.  222,  does  not 
apply  to  a  company  incorporated  in  Ontario  where  ap- 
plication is  made  to  wind  up  on  the  ground  of  insol- 
vency, because  local  legislatures  have  no  jurisdiction  in 
matters  of  bankruptcy  or  insolvency:  Re  Iron  Clay 
Brick  Manufacturing  Co.;  Turner's  Case  (1889),  19 
0.  R.  113.  See  Macklin  v.  Bowling  (1890)  19  0.  R. 
441. 

Foreign  Companies. 

foreign  The  Dominion  Parliament  can,  in  the  exercise  of 

companies,  ^^g  powers  respecting  insolvency  and  bankruptcy,  leg- 
islate respecting  insolvent  companies  doing  business 
in  Canada  and  with  reference  to  the  property  of  such 
companies  within  its  jurisdiction:  Allen  v.  Hanson 
(1890),  18  S.  C.  R.  667,  1 ;  Re  Breakwater  Co.  (1914), 
33  0.  L.  R.  65. 
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The*  buHinvM  of  u  foroifni  company  having  aneU    UeL%. 
in  Canada  may  be  wound  up  hero  although  the  com- 
IMUiy  18  in  proocM  of  being  wound  up  elsewhere: 
Re  Struart  Gold  Dredffinfi  Co.  (1912),  7  D.  L.  B.  736; 
Hv  Itnakuater  Co.  (1915),  33  O.  L.  B.  65. 

Canadian  policy  holders  petitioned  for  distribu- 
tion of  the  deposit  made  by  a  company,  a  foreign 
'irporation,  with  the  Minister  of  Finance,  under  31 
^  ..  I.,  c.  48  (Dom.)  and  34  Vict.,  c.  9  (Dom.),  the  com- 
pany being  insolvent.  Held  tliat  they  were  entitled 
to  the  relief  asked  notwithstanding  that  proceedings 
to  wind  up  the  Compiiny  wen*  pi'iuling  before  the 
Knglish  Courts:  lie  Briton  Medical  and  General  lAfe 
Association,  Umited  (2)  (1886),  12  0.  B.  441. 

Quaere,  whether  an  order  will  be  made  in  the  case 
of  a  foreign  company  not  registered  and  illegally 
carrying  on  business  in  contravention  of  local  legis- 
lation: Re  Sehon  Ford  Lumber  Co.  (1908),  8  W.  I-..  B. 
79. 

Similarly  it  has  been  held  in  a  great  numWr  of 
Knglish  cases  that  foreign  compani«*s  doing  buHiness 
in  Kngland  can  be  wound  up  there:  Re  Mercantile 
Rank  of  Australia  (1892),  2  Ch.  204;  Re  Matheson 
Bros,  d  Co.  (1884),  27  Ch.  D.  225;  Re  Commerpial 
Rank  of  S.  Australia  (1886),  33  Ch.  D.  174;  (1887), 
.16  Ch.  D.  522;  Re  Federal  Rank  of  Australia  (1893), 
M  Sol.  J.  341 ;  Re  Commercial  Rank  of  India  (18^). 
L.  B.  6  Eq.  517. 

Hut  the  English  0>urt  refused  on  grounds  uf  ex- 
pediency to  wind  up  a  banking  company  formed  ^iiv^ 
India  and  carrying  on  business  at  Calcutta :  Re  Union 
Rank  of  Calcutta  (1850),  3  De  G.  &  Sni.  253. 

The  English  Court  has  no  jurisdiction  to  wind  up 
a  foreign  company  carrying  on  business  merely 
through  an  agent  in  England  :/fe  lAoyd  Generale 
Italiano  (1885),  29  Ch.  D.  219. 

Where  liquidation  is  sought  in  Canada  with  the 
concurrence  of  the  foreign  liquidator  and  as  ancillary 
to  the  foreign  winding  up,  the  Supreme  Oiurt  of  Can- 
ada held  that  this  Act  warranted  the  making  of  the 
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Sect.  6.  order  and  that  the  statute  is  not  ultra  vires  of  the 
Canadian  Parliament:  Allen  v.  Hanson  (1890),  18 
S.  C.  R.  667,  commenting  on  and  partially  overruling 
the  following  cases: — Re  Steel  Company  of  Canada 
(1884),  N.  S.  (5  R.  G.)  49;  Merchants'  Bank  of  Hali- 
fax V.  Gillespie  (1885),  10  S.  C.  R.  312;  Re  Halifax 
Sugar  Refinery  Company  (1889),  22  N.  S.  71. 

All  the  Winding-up  Act  seeks  to  do  in  the  case  of 
foreign  corporations  is  to  protect  and  regulate  the 
property  in  Canada  and  protect  the  rights  of  the 
creditors  of  such  corporations  upon  their  property 
in  Canada.  Although  all  the  provisions  of  the  Act 
are  not  applicable  to  foreign  companies,  those  which 
are  should  be  acted  upon :  Allen  v.  Hanson,  supra. 

In  Re  Breakwater  Co.  (1914),  33  0.  L.  R.  65,  Mid- 
dleton,  J,,  however,  held  that  once  the  winding-up 
order  is  made  the  provisions  of  the  Act  apply  and  con- 
trol the  whole  situation;  that  the  winding-up  order 
under  the  Act  is  in  no  sense  ancillary  to  the  proceed- 
ings in  the  foreign  Court,  but  is  an  independent  and 
self-contained  proceeding.  It  was  also  held  that  it 
was  the  duty  of  the  Canadian  liquidator  to  distribute 
the  Canadian  funds,  and  that  he  could  not  discharge 
himself  by  remitting  them  to  the  foreign  liquidator. 
In  Allen  v.  Hanson,  supra.  Strong,  J.,  at  p.  674  ap- 
pears to  have  taken  a  somewhat  different  view  of  the 
nature  of  the  proceedings  and  of  the  duties  of  the 
Canadian  liquidator.  See  also  Re  Stewart  S  Matthews, 
Ltd.  (1916),  26  Man.  L.  R.  277. 


Companies 
ordered  to 
be  wound 
up. 


The  following  have  been  ordered  to  be  wound  up : 

Companies  incorporated  by  a  Royal  charter: 
Bank  of  Australia  (1895),  1  Ch.  578. 

Companies  incorporated  by  Special  Act:  Borough 
of  Portsmouth  Tramways  Co. \lS92)  2  Ch.  362. 

A  tram  company  incorporated  by  a  special  Act 
may  be  wound  up,  not  being  a  railway  company:  Re 
Brentford  and  Isleworth  Tramways  Co.  (1884),  26 
Ch.  D.  527;  Re  Borough  of  Portsmouth  Tramways 
Co.  (1892),  2  Ch.  362. 


1  APPUCATIOX   or  ACT.  007 

The  Court  will  Im>  inoHt  cautiouH  about  windiiiK  up  SMtS. 
n  cumpaiiy,  in  the  nature  <>f  a  public  untlertakiufc* 
which  the  legiHlaturo  has  doclarod  to  be  of  g^eat 
public  iHMiefit:  He  Fraternity  of  Free  Fishermen 
(1K87).  3ti  Ch.  1).  329;  He  Kxmouth  Docks  (1873),  17 
hlq.  188.  See  contra  Re  BartoH-upon-Ilumber,  dc, 
Co.  (1889),  42  Ch.  D.  585;  He  Borough  of  Portsmouth 
Ti'trnways  Co.,  supra. 

A  Kocial  club  is  not  an  aHsociation  or  a  trading 
couipanv  within  the  Windinjc-up  Act:  Re  Montreal 
Citv  Club  (1895).  8  R.  J.  Q.  (S.C.)  527;  Re  St.  James* 
Club  (1852),  2  D.  M.  &  O.  3a3;  Langetnn  v.  The  Stad- 
ium Co.  (1917^).  19  Que.  P.  R.  245;  Durocher  v.  Club 
Chankpetre  (1917-8),  19  Que.  P.  R.  175.  A  club  which 
has  only  subsidiary  powers  to  do  certain  acts  of  a 
commercial  nature  is  not  a  commercial  company: 
Lanfjrvin  v.  The  Stadium  Co.  supra. 

Nor  is  a  literarv  society:  Re  Bristol  Athenaeum 
(1890),  43  Ch.  D.  236. 

A  company  dissolved  after  a  winding-up  camiot 
agrain  be  ordered  to  be  wound  up:  Coxon  v.  Gorst 
(1H91),  2  Ch.  73;  unless  the  windiuja:  up  can  l>o  im- 
peached for  fraud:  Re  London  d  Caledonia  Co.  (1879), 
11  Ch.  D.  140;  He  Pinto  Silver  Mining  Co.  (1878),  8 
Ch.  D.  273.  But  see  /^•  Crookhann  Mining  Co.  (1886), 
L.  K.3Kq.73. 

A  company  irregularly  incorporated  is  non-exist- 
ent and  cannot  be  wound  up:  He  Xational  Debenture 
Corporation  (1891),  W.  N.  83;  Oakes  v.  Turquand 
(1867),  L.  R.  2  H.  L.  354. 

The  same  applies  to  an  illegal  company:  He 
Padstow  Total  Loss  (1882),  20  Ch.  D.  143; '/«  re 
Jlfraeombe,  rfr..  Building  Society  (1901),  1   Ch.  102. 

It  is  innnaterial  whether  the  company  was  C4irrying 
on  businesK  at  the  date  of  the  winding-up:  Scott  v. 
Hyde  (1909),  Q.  R.  \»<K.  B.  138.  An  incorporated 
bank  which  has  never  become  entitled  to  commence 
business  as  a  bank  may  l)e  wound  up:  Hr  Monarch 
Bank  (unreported;  May  29,  1908.)  The  Court  has  jur- 
isdiction to  wind  up  a  Manitoba  Company  having  its 
head  office    in  the  province  if  it  has  assets  in  (*anada. 
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Sect.  6. 


Application 
of  Act. 


Certain  cor- 
porations, 
excepted. 


although  it  never  carried  on  any  business  in  Manitoba : 
Re  Stewart  &  Matthews  Ltd.  (1916),  26  Man.  L.  R.  277. 

Sub-section  (b)  of  s.  6  is  not  limited  in  its  applica- 
tion to  companies  being  wound  up  at  the  date  of  45 
Vict.,  c.  23.  It  applies  also  to  companies  insolvent 
though  not  technically  being  wound  up  and  against 
which  proceedings  are  being  taken  to  realize  their  as- 
sets and  pay  their  debts:  Re  Union  Fire  Ins.  Co. 
(1886),  13  A.  R.  268. 

There  is  no  clashing  between  s.  6  of  R.  S.  C.  c.  129 
and  s.  3  of  52  Vict,  c.  32,  as  the  latter  Act  provides  for 
the  voluntary  winding  up  of  the  companies  falling 
within  its  provisions  and  the  former  for  a  compulsory 
winding  up:  Re  Ontario  Forg'e  &  Bolt  Co.  (1894),  25 
0.  R.  407. 

A  provincially  incorporated  company  must  be 
brought  within  subsections  (a)  or  (h)  if  an  order  is  to 
be  made:  In  re  Outlook  Hotel  Co.  (1909),  2  Sask.  L.  R. 
435,  439. 

7.  This  Act  does  not  apply  to  building  societies  which  have 
not  a  capital  stock  or  to  railway  or  telegraph  companies.  R.  S., 
c.  129,  s.  3;  53  V.,  c.  32,  s.  3. ' 

See  Re  Union  Fire  (1890),  17  S.  C.  R.  at  p.  274. 


PART  I. 


GENERAL. 


Subject  to 
Part  II. 


Subject  to 
Part  III. 


Limitation  of  Fart. 

8.  In  the  ease  of  a  bank  other  than  a  savings  bank  the 
provisions  of  this  Part  are  subject  to  the  provisions  of  Part  II. 
of  this  Act.    R.  S.,  c.  129,  ss.  4  and  97. 

The  provisions  in  ss.  149  ff.  must  be  complied  with 
before  the  winding  up  can  proceed.  See  Mott  v.  Bank 
of  Nova  Scotia  (1887),  14  S.  C.  R.  650;  Re  Central 
Bank  (1888),  15  0.  R.  at  p.  310. 

9.  In  the  case  of  life  insurance  companies,  and  of  insurance 
companies  doing  life  insurance  and  other  insurance,  in  so  far 
as  relates  to  the  life  insurance  business  of  such  companies,  the 
provisions  of  this  Part  are  subject  to  the  provisions  of  Part  III. 
of  this  Act.    R.  S.,  c.  129,  ss.  4  and  105. 


iriKDlNO-ITP  ORDEB.  699 

10.  Ill   th«'  OMC  of  inturanoe  oompftnim  utluT   tlmn   life    Sect.  10. 
iruurancr  roinptni«»,  and  of  insunince  coniptuk't  tloiu;;   ''^''Kubicrt  to  ~ 
inMininre  and  oUier  insurancv,  in  no  far  at  relaiei  to  tuch  other  pan  IV. 
inaurance,  the  proviitious  of  thii  Tart  are  •object  to  the  provi- 
sions of  Part  IV.  of  thin  Act.    R.  8.,  c.  129,  n.  4  and  116.. 

Winding-ap  Order. 

11.  The  court  may  make  a  winding-up  order, —  !■  •'•*.^^ 
(a)  where  the  period,  if  any,  fixed  for  the  duration  of  the  iofup  ord«r 

company  by  the  Act,  charter  or  instrument  of  inoorpora-  "*r"* 
tion  haji  expired  ;  or  where  the  event,  if  any,  ha«  occurred, 
upon  the  oct'urronce  of  which  it  is  provided  by  the  Act 
or  charter  or  instrument  of  incorporation  that  the  com- 
pany is  to  be  difsoWed ; 

(6)  where  the  company  at  a  special  meeting  of  shareholders 
called  for  tlie  purpose  has  passed  a  resolution  requiring 
the  company  to  he  wound   up; 

((-)   when  tiie  company  is  insolvent; 

(J)  when  the  capital  stock  of  Uie  company  is  impaired  to  the 
extent  of  twenty-fiVe  per  centum  thereof,  and  when  it  is 
shown  to  the  satisfaction  of  the  court  timt  the  lost  capital 
will  not  likely  be  restored  within  one  year;  or, 

(«)  when  tlie  court  is  of  opinion  that  for  any  other  reason 
it  is  joat  and  equitable  that  the  company  should  be  wound 
up.     62  v.,  c.  32,  8.  4. 

Resolution  of  shareholders  to  wind-up  (b). 

It  has  been  held  in  Ontario  that  sub-sections  (6)  B««oiacioo 
and  (d)  do  not  apply  to  a  provincially  incorporated  jj," to 'iind 
company;    inHolvency    must    be    shown:    Re    Cramp '^^  ^^^ 
.sVcel  Co.,  Ltd,  (19(»),  16  O.  L.  B.  230.    But  in  Re 
The  Colonial  Investment  Co.  of  Winnipefi   (No.  2), 
(1914),  15  D.  L.  R.  634,  a  Manitoba  company  being 
\«duntarily  wound  up  purRuant    to    n    shareholders* 
rosolntion  was  ordered  to  be  wound  up  under  this 
8ub-section;  and  Kelly,  J.,  made  an  order  under  sub- 
sections (d)  and  (e)  in  the  case  of  an  Ontario  com- 
pany:   Re  Hamilton  Ideal  Manufacturing  Co.  (1915), 
34  6.  L.  R.  66.     See  also  Re  Union  Fire  Insurance 
Co.  (1886-7),  13  A.  B.  268  at  p.  289. 

As  to  what  notice  of  the  shareholders'  meeting 
is  sufficient,  see  In  re  North-west  Cattle  Co.  (1907), 
Qno.  5  P.  R.  30. 
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Sect.  11. 


Insolvency 
(c). 


Insolvency  (c). 

As  to   what  constitutes  insolvency  see   s.   3   and 
notes,  also  the  notes  to  s.  6. 


Capital  impaired  (d). 

Capital  im-  In  Hamilton  Ideal  Manufacturing  Co.,  Ltd.  (1915), 
paire  (  ).  ^4  Q  L  R.  66,  the  company  had  sold  most  of  its 
assets  to  another  company  which  had  since  gone  into 
liquidation  and  was  indebted  to  the  vendor  company. 
The  company's  assets  outside  of  the  money  due  to 
it  were  of  small  value  and  its  business  was  not  being 
actively  carried  on  and  there  was  no  apparent  pros- 
pect of  a  resuscitation  of  its  business.  It  was  held 
that  an  order  might  go  under  sub-section  (d)  and 
sub-section  (e).  As  this  was  a  provincially  incor- 
porated company  the  case  appears  to  be  in  conflict 
with  Re  Cramp  Steel  Co.,  Ltd.  (1908),  16  0.  L.  R. 
230. 

Just  and  equitable  (e). 

Just  and  Where    the    subject   matter   of   the    business   for 

equitabie(e).^^jjj^jj  the  compauy  was  incorporated  has  disappeared 
the  Court  may  order  a  winding-up:  In  re  Haven 
Gold  Mining  Co.  (1882),- 20  Ch.  D.  151;  Hamilton 
Ideal  Manufacturing  Co.,  Ltd.  (1915),  34  0.  L.  R. 
66;  Re  Dominion  Trust  Co.  S  Boyce  &  McPherson 
(1918),  43  D.  L.  R.  538.  In  such  cases  it  is  said  that 
Sub-stra-  ^^^  sub-stratum  of  the  company  is  gone,  e.g.,  where 
turn  gone.  a  Company  is  formed  to  work  a  particular  patent 
which  is  not  granted:  In  re  German  Date  Coffee  Co. 
(1881-2),  20  Ch.  D.  169.  In  the  last  mentioned  case 
the  general  objects  clauses  were  read  as  ancillary  to 
the  main  object  clause.  As  to  the  effect  of  a  declar- 
ation inserted  in  the  memorandum  of  association  that 
none  of  the  sub-clauses  or  objects  therein  specified 
shall  be  deemed  subsidiary  or  auxiliary  to  the  objects 
mentioned  in  the  first  sub-clause,  see  Cotman  v. 
Brougham  (1918),  87  L.  J.  Ch.  379  (H.L.).  In  In  re 
Coolgardie   Consolidated   Gold   Mines,   Ltd.    (1911), 
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\'A  T.  L.  K.  301,  Lindley,  L.  J.,  said  that  the  Coart   8eot  U. 

light  to  look  at  the  quoHtion  whether  the  priuiary 

<-t  hud  failed  so  that  the  8iib-Htratuiii  waH  ^one, 
merely  as  lawyers,  but  an  buHineHs  iiieu,  and  in 

I  doing  came  to  the  conclusion  that  tho  framers  of 
the  nienioramluin  of  association  had  tho  working  of 
H  particular  property  in  view. 

If  a  material  part  of  the  Hub-stratum  is  gone  then 
the  Court  will  look  at  all  the  other  circumstances  in 
order  to  see  whether  it  is  just  and  equitable  to  wind 
the  company  up.  That  the  company  was  fraudulent 
from  its  inception  and  that  a  winding-up  order  was 
the  best  means  of  enabling  defrauded  shareholders 
to  recover  their  money  was  held  material:  In  re 
Thomas  Edward  Brinsmead  dt  Sons  (1897),  1  Ch.  45; 
but  an  order  has  been  refused  whore  a  mining  com- 
pany still  retained  its  property  and  there  was  still 
a  means  of  working  it  under  the  charter:  Harris- 
Maxwell  Larder  Lake  dc,  Co.  (1909-10),  1  O.  W.  N. 
984.  See  also  In  re  Suburban  Hotel  Co.  (1867),  L. 
R.  2  Ch.  App.  737;  Re  Red  Rock  Mining  Co.  (1889-90), 
61  L.  T.  785;  Anglo-Mexican  Land  (1875),  W.  N.  168; 
In  re  Crown  Bank  (1890),  44  Ch.  D.  634;  In  re 
Florida  (1901-3),  9  B.  C.  R.  108. 

Where  the  affairs  of  a  company  are  brought  to  a  iimdiuck. 
deadlock  it  may  be  wound  up  on  this  ground:  In  re 
Sailing  Ship  'Kentmere'  (1897),  W.  N.  58;  In  re 
American  Pioneer  Leather  Co.  (1918),  87  L.  J.  Ch. 
493;  Re  Town  Topics  Co,  (1911),  20  Man.  R.  574, 
578;  and  even  something  short  of  a  complete  dead- 
lock may  suffice.  See  Yenidje  Tobacco  Co.  (1917), 
H(>  L.  J.  Ch.  1 ;  (1916)  2  Ch.  426;  see  also  Re  Winding- 
up  (Ordinance  and  Timbers.  Ltd.  (1917),  35  D.  L.  R. 
431.  Aicre  dissension  within  the  company  is  not 
sufficient;  in  such  cases  the  remedy  of  the  share- 
holders is  by  action:  Harris-Maxwell  Larder  Lake 
it'c,  Co.  (liKHMO),  1  O.  W.  N.  984.  In  /^•  Deweif 
«r  07/Wr  Co.  (1909),  13  O.  W.  R.  32.  38,  the  Court 
refused  to  make  an  order  though  apparently  there 
wa.M  a  deadlock. 
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Sect.  11.  The  rule  that  the  words  'just  and  equitable'  are 

Ejuadem  to  be  construed  ejusdem  generis  with  other  sub- 
rxSe^  sections  of  the  corresponding  section  of  the  Imperial 
Companies  Act  has  been  considerably  relaxed  in  the 
later  English  decisions :  In  re  Amalgamated  Syndicate 
(1897),  2  Ch.  600;  Yenidje  Tobacco  Co.  (1917),  86  L. 
J.  Ch.  1  at  p.  7.  Moreover  sub-section  (c)  of  the 
Do(minion  Act  contains  the  words  'for  any  other, 
reason'  which  do  not  appear  in  the  corresponding 
Imperial  section. 

Apphcation  for  Order. 

By  whom  12.  The  application  for  such  winding-up  order  may,  in  the 

made.  cases  mentioned  in  paragraphs  (a)' and  (&)  of  the  last  preced- 

ing section  be  made  by  the  company  or  by  a  shareholder;  and 
in  the  case  mentioned  in  paragraph  (c)  of  the  last  preceding 
section  by  the  company  or  by  a  creditor  for  the  sum  of  at  least 
two  hundred  dollars,  or  except  in  the  case  of  banks  and  insur- 
ance corporations,  by  a  shareholder  holding  shares  in  the  capi- 
tal stock  of  the  company  to  the  amount  of  at  least  five  hundred 
dollars,  and,  in  the  other  cases  mentioned  in  the  said  section, 
by  a  shareholder  holding  shares  in  the  capital  stock  of  the  com- 
pany to  the  amount  of  at  least  five  hundred  dollars.  R.  S.,  c. 
129,  s.  8;  52  V.,  c.  32,  s.  5;  62-63  V.,  c.  43,  s.  4. 

How  and  13-  Such  application  may  be  made  by  petition  to  the  court 

where  made,  in  the  province  where  the  head  office  of  the  company  is  situated, 

or,  if  there  is  no  head  office  in  Canada,  then  in  the  province 

where  its  chief  place,  or  one  of  its  chief  places  of  business  is 

situated. 
Notice  of  2.  Except  in  cases  where  such  application  is  made  by  the 

application,    company,  four  days'  notice  of  the  application  shall  be  given  to 

the  company  before  the  making  of  the  same.    R.  S.,  c.  129,  s. 

8;  52  v.,  e.  32,  s.  6. 

Compare  Imperial  Companies  Act,  1862,  s.  82. 

The  words  'capital  stock'  mean  capital  stock  de 
jure  or  de  facto,  s.  2  (j). 

In  the  case  of  banks  it  is  necessary  to  take  the 
preliminary  proceedings  provided  by  ss.  149  ff. 

Practice. 


Practice. 


When  a  creditor  has  decided  to  apply  for  an  order 
that  a  company  be  wound  up,  he  gives  four  days' 
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notice  to  the  company  of  bis  application  and  at  tlie  Beet.  12-13. 
expiration  of  tliat  time  presents  his  petition  verified 
by  affidavit  for  sucb  order  to  the  Court.  Notice  of 
the  time  and  place  of  the  presentation  of  the  petition 
should  be  served  on  the  company  along  with  the 
petition  and  affidnvits.  If  an  order  windinf^  up  the 
company  is  made  the  order  appoints  an  interim 
liquidator,  and  after  notice  to  creditors,  a  perman- 
ent liquidator  is  ap{>ointed  to  wind  up  the  company: 
!n  re  Steel  Company  of  Canada  (1884),  17  N.  S.  B. 
49. 

A  petitioner  may  discontinue  proceedings  before 
the  winding-up  order  is  made,  but  other  creditors 
who  are  not  themselves  petitioners  are  not  entitled 
to  be  substituted:  Doyle  v.  Atlas  Canning  Co.  (1895- 
7),  5  B.  C.  R.  279. 

Where  an  order  had  been  obtained  in  Chambers 
l>y  one  creditor,  the  conduct  of  proceedings  was  under 
the  special  circumstances  given  to  other  creditors 
who  had  also  applied  for  such  order:  Re  Joseph 
Hall  Mfg.  Co.  (1884),  10  P.  B.  486. 

Creditors  may  shew  cause  against  or  may  appear 
and  assist  the  petitioning  creditor:  Re  Lake  Winni- 
peg, dc,  Co.  (1891),  7  M.  R.  255. 

In  Ontario  a  petition  may  be  presented  to  a  Judge 
in  Chaml>er8:  Re  Toronto  Brass  Co.  (1898),  18  P.  B. 
248.     See  s.  109. 

The  Petition. 

The  petition  itself  must  allege  facts  sufficient  to  ivtition. 
justify  a  winding-up  order.  It  is  not  enough  that  a 
proper  case  can  be  shown  on  the  evidence:  In  re 
Wear  Engine  Works  Co.  (1875),  L.  R.  10  Ch.  App. 
188.  191;  Re  Kootenay  Dremng  Co.  (1896-99),  6  B. 
C.  B.  112;  In  re  Outlook  Hotel  Co.  (1909),  2  Sask.  L. 
R.  435,  439. 

It  is  prudent  to  draw  the  petition  so  as  to  bring 
the  company  within  as  many  of  the  sub-sections  of  s. 
3  as  possible. 

The  petition  shoald  state  the  circumstances  with 
sufficient  detail  to  enable  the  Court  to  see  from  the 


tion 
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Sees.  12-13.  petition  itself  that  a  winding-up  order  ought  to  be 
rri,^ peti-       made:  Re  Eldorado  Union  Stove  Co.  (1886),  18  N.  S. 

514;  Wear  Engine  Works  Co.  (1875),  L.  B.  10  Ch.  App. 

188  at  p.  191;  Langham  Skating  Rink  Co.  (1877),  5 

Ch.  D.  669;  White  Star  Consolidated  Gold  Mining  Go. 

(1883),  48  L.  T.  815;  Patent  Cocoa  Fibre  Co.  (1876), 

1  Ch.  D.  Qll I.Rica  Gold  Co.  (1879),  11  Ch.  D.  36;  In  re 
Atlas  Canning  Co.  (1895-97),  5  B.  C.  E.  661,  667. 

If  a  creditor  petitions  for  a  compulsory  order  after 
the  commencement  of  voluntary  winding-up  proceed- 
ings, he  should  allege  the  voluntary  winding-up,  and 
that  he  will  be  prejudiced  thereby:  Re  Electrical 
Engineering  Co.  (1891),  64  L.  T.  658;  Re  Russell 
.  Cordner  &  Co.  (1891),  3  Ch.  175;  Re  Medical  Rattery 
Co.  (1894),  1  Ch.  444. 

One  petition  to  wind  up  two  companies  is  wrong: 
Shields  Marine  Insurance  Co.  (1867),  W.  N.  265  and 
296. 

Amendment. 

A  petition  may  be  amended  by  leave  of  the  Court : 
Re  Queen's  Renefit  Ruildinq  Society  (1871),  L.  R.  6 
Ch.  815.  ^ 

Amendment.  The  Court  has  powcr  to  permit  amendments 
under  ss.  1 28  and  129  of  the  Act :  Re  Canadian  General 
Service  Corporation  (No.  2),  (1914),  16  D.  L.  E.  17; 
24  Man.  L.  E.  143.  So  where  enough  was  shown  to 
make  it  appear  advisable  that  the  company  should  be 
wound  up,  in  Re  Redpath  Motor  Vehicles  Co.  (1904), 
4  0.  W.  E.  515,  the  Court  gave  leave  to  amend,  offer 
additional  evidence  and  again  present  the  petition; 
see  also  Re  Ewart  Carriage  Works,  Ltd.  (1904),  8 
0.  L.  E.  527;  JRe  Abbott  Mitchell,  Sc,  Co.,  Ltd.  (1901), 

2  0.  L.  E.  143.  Where  the  petition  can  only  be 
amended  by  alleging  facts  of  insolvency  arising  since 
the  date  of  filing  the  petition  leave  to  amend  will  be 
refused;  for,  by  section  5,  the  winding-up  commences 
from  the  service  of  notice  of  presentation  of  the  peti- 
tion and  the  rights  of  other  persons  may  be  affected 
by  such  amendment:  Re  Kootenay  Rrewing  Co.  (1896- 
99),6B.  C.  R.  112. 
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Notice  of  application,  Seot.  12-18. 

The  four  days'  notice  need  not  be  clear  days:  Re  Notic*  of 
Arnold  Chemical  Co.  (1901),  2  0.  L.  E.  671.  Under  ■»'p'^^'»- 
U)c  rules  in  force  in  Manitoba  apparently  four  clear 
days'  notice  is  necessary  except  in  cases  of  special 
hardship;  and  a  Sunday  will  not  be  included:  Ash- 
doum  Hardware  Co,  v.  Residential  Building  Co.  (1914- 
5).  7  W.  W.  R.  090.  Thus  a  notice  given  on  the  first 
day  of  the  month  for  a  hearing  on  tin*  fifth  in  sufficient: 
Re  Maritime  Wrapper  Co.  (1899-02),  35  N.  B.  B.  682. 
The  provision  for  four  days'  notice  of  the  application  waiver. 
cannot  be  waived  by  tho  company,  and  in  the  absence 
of  requisite  notice  the  order  cannot  be  made,  and 
although  there  is  power  to  grant  an  adjournment 
under  s.  14  this  will  not  be  done  if  there  are  other 
applications  pending:  Re  Farmers'  Bank  (1910),  22 
0.  L.  B.  556.  In  Great  West  v.  Installations  Ltd. 
(1914),  15  D.  L.  R.  896  (Alta.)  it  was  held  that  notice 
was  waivable;  followed  in  tlie  same  province  in  Re 
The  Winding-up  Act;  Re  The  Consumers'  Coal  Co., 
Ltd.  (1917),  2  W.  W.  R.  143,  where  it  was  held  that 
service  of  notice  could  be  dispensed  ^vith  under  proper 
circumstances,  e.g.,  where  instructions  to  counsel  to 
appear  had  been  authorized  at  a  meeting  of  the -board 
and  counsel  had  in  fact  appeared. 

Apparently  notice  is  dispensed  with  where  the  com- 
pany is  a  i)artv  to  the  application :  Cie.  Pontbriand  v. 
Cosky  (1912-13),  14  Que.  P.  B.  19. 

The  notice  referred  to  in  the  section  has  reference 
to  the  hearing  and  not  to  the  filing,  within  the 
meaning  of  s.  5:  Re  Halifax  Power  Co.  (1917),  36  D. 
L.  R.  393. 

The  notice  must  be  served  on  the  company.  Ser- 
vice on  an  assignee  for  creditors  is  not  a  compliance 
with  s.  13  (2) :  In  re  Rodney  Casket  Co.  (1906),  12 
O.  Ij.  B.  409.  Service  on  the  creditors,  contribntories 
or  shareholders  is  not  required,  but  notice  of  applica- 
tion to  appoint  a  liquidator  should  be:  Re  Qu*Appelle 
Valley  Farming  Co.  (1888),  5  Man.  R.  160. 

O.OJL—- 48 
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Sees.  12-13.  These  may,  however,  appear  ex  gratia :  Re  McLean, 
Appiicatiou  Stinson  &  Brodie,  Ltd.  (1910),  2  0.  W.  N.  294.  The 
for  order.  curator  of  an  insolvent  bank  is  entitled  to  notice  of 
the  presentation  of  the  petition:  Re  Farmers'  Bank 
(1910),  22  0.  L.  R.  556.  The  requirements  as  to  service 
are  governed  by  the  general  rules  of  practice  in  force 
in  the  relative  province,  unless  special  rules  have  been 
made  under  s.  134,  which  will  then  apply.  But  the 
Consolidated  Eules  of  Practice  in  Ontario  are  not 
made  applicable  by  the  Winding-up  Act  so  as  to 
enable  the  Court  to  shorten  the  period  of  notice  of  the 
application:  Re  Farmers'  Bank,  supra. 

Evidence  in  suppor-t  of  petition. 
Evidence  in         The  petitioner  must  prove  his  case :  Re  Grundy 

suDDort  of 

petition.  Stove  Co.,  (1904)  7  0.  L.  R.  252;  and  the  allegations 
in  the  petition  should  be  verified  by  aiBfidavit,  for 
there  must  be  evidence  for  the  Court  to  act  upon. 
While  the  Act  does  not  require  an  affidavit  the  rules  in 
force  in  the  various  provinces  generally  do,  because 
a  petition  is  not  evidence:  In  re  Atlas  Canning  Co. 
(1895-7),  5  B.  C.  R.  661.  In  In  re  Maritime  Wrapper 
Co.  (1899-02),  35  N.  B.  R.  682,  it  was  held  that  the 
allegations  in  the  petition  could  be  proved  at  the 
hearing  and  need  not  be  verified  by  affidavit. 

A  petitioner  is  not  entitled  to  discovery:  Re  West 
Devon  Great  Consols  Mine  (1884),  27  Ch.  D.  109,  but 
under  the  practice  in  Ontario  the  evidence  of  any 
witness  may  be  obtained  for  use  in  support  of  the 
petition:  Con.  Rule  228. 

Unless  or  until  rules  of  procedure  are  made  under 
s.  134  of  the  Act  the  rules  of  practice  in  force  in  the 
relative  province  are  made  applicable  by  s.  135:  Re 
Belding  Lumber  Co.,  Ltd.  (1911),  23  0.  L.  R.  255.  So 
where  the  practice  of  the  Court  is  to  support  petitions 
by  affidavits  and  viva  voce  evidence,  shareholders 
petitioning  for  a  winding-up  were  held  entitled  to 
examine  the  company's  directors  as  witnesses  in 
support  of  the  petition:  Re  Baynes  Carriage  Co. 
(1913),  7  D.  L.  R.  257;  27  0.  L.  R.  144. 
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Wiiero  the  rulcM  require  aii  afTuluvit  to  be  filed  Seot.  12-18. 

•  »re  tlie  preHeiitation  of  the  petition  thiH  require- 
:..i  :il  iiiU8t  lie  obnerved:  Hv  Kootcnay  Brt'.uinti  Co. 
(18%-iKO,  ()  K.  C.  K.  112;  leave  to  file  a  Kupplemcn- 
tary  affidavit  will  generally  1k>  refused:  ibid. 

When  as  between  two  competing:  petitionR  the 
order  '\»  nuide  on  the  one  later  in  point  of  time,  owinj? 
to  failure  to  file  the  affidavit  in  Kupport  of  the  earlier 
petition  Ik'fore  service  of  the  latter,  as  required  by  the 
rules,  this  is  not  a  proper  ease  for  appellate  interfer- 
ence: He  JMdiuff  Lumber  Co.  (1911),  23  O.  I*  R.  255. 

The  affidavit  should  be  made  by  the  petitioner, 
but  an  affidavit  matle  by  the  petitioner's  a^ent  or 
solicitor  nuiy  1h»  sufficient:  lit'  Qu^AppclU'  Valley 
(1888),  5  Man.  R.  160,  IWi;  and  see  Re  African  Farms 
J  Ad.  (1906),  1  Ch.  640.  It  has  been  held  that  in 
Manitoba  a  petition  for  a  winding-up  order  can  not 
1k'  supported  by  statements  verified  by  affidavit  on  in- 
fonnation  and  belief:  7?^  Manitoba  Commission  Co. 
(1912),  2  L).  L.  R.  1,  thoujrh  the  Knglish  practice  and 
that  in  Ontario  and  British  Columbia  is  otherwise:  He 
The  Colonial  Investment  Co.  of  Winnipeg  (1914),  14 
I).  L.  R.  56^^,  572.  An  affidavit  of  a  person  who  deposes 
on  information  and  belief,  and  who  on  cross-examina- 
tion appears  to  have  no  knowledge  of  the  facts,  is  a 
nullity:  In  re  Atla,^  Canning  Co.  (1895-7),  5  B.  C.  R. 
661 ;  see  also  Outlook  Hold  (HH)9),  2  Sask.  L.  R.  435. 
Where  the  rules,  as  in  Manitoba,  do  not  permit  an  affi- 
davit on  information  and  Ix'lief,  a  gen<'ral  verification 
by  affidavit  of  various  paragraphs  of  the  petition  is  not 
to  l)e  encouraged,  but  constitutes  evidence  which  may 
be  given  efT<t't  to  in  the  absence  of  any  conflicting 
material:  He  The  Colonial  Inrestment  Co.  of  Winni- 
peg  (1914),  14  P.  L.  R.  563,  574. 

It  is  the  practice  in  Ontario  to  ser\'e  the  affidavits 
with  the  |M>tition,  but  quaere  whether  this  is  nt»ces- 
sary  unless  the  rules  locally  applicable  s|H>cifically 
require  it.  For  the  practice  in  Saskatchewan  see  He 
Outlook  Hotel  Co.  (1909),  2  Sask.  L.  R.  435,  437. 

Tnder  the  practice  of  the  Courts  in  the  Provinoe 
of    Ontario    the    officers    of    the    company    may    be 
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Sees.  12-13.  examined  and  their  depositions  inay  be  filed  in  sup- 
Evidence  in  port  of  the  application  for  the  winding  up  of  the 
pet'/tion.*^^  company.  Sometimes  the  company  itself  or  its  officers 
admit  the  insolvency.  In  such  case  the  preferable 
practice  is  for  the  company  to  appoint  counsel  to 
appear  on  their  behalf  on  the  hearing  and  admit  the 
insolvency  rather  than  to  obtain  an  affidavit  from 
one  of  the  officers  of  the  company  whose  statement 
having  regard  to  the  decisions  below  quoted  may  prove 
insufficient. 

It  will  usually  be  desirable  to  supplement  the 
affidavit  by  such  additional  evidence  as  is  obtainable, 
and  if  any  question  is  likely  to  arise  regarding  the 
existence  or  validity  of  the  petitioner's  claim,  then  "to 
set  forth  fully  the  facts  proving  his  claim. 

Where  the  evidence  depends  upon  statements 
which  have  been  exhibited  by  the  company,  or  ad- 
missions made  by  them,  or  written  admissions  or 
correspondence,  these  should  be  set  forth  as  exhibits 
to  the  affidavit  filed. 

The  deponent  on  an  affidavit  filed  in  support  of 
the  petition  may  be  cross-examined  thereon:  Re 
Manitoba  Commission  Co.,  (1912),  2  D.  L.  R.  1  at  p.4; 
so  also  the  affiant  of  an  affidavit  in  opposition  under 
the  Manitoba  Winding-up  Act  and  rules :  Re  Manitoba 
Commission  Co.  (1911-2)  19  W.  L.  R.  893.  But  peti- 
tioners are  not  entitled  to  a  preliminary  order  that  cer- 
tain of  the  company's  officers  should  produce  the  books 
of  the  company  and  auditors '  reports  on  their  examin- 
ation as  compulsory  witnesses  in  support  of  the  peti- 
tion: i?e  Baynes  Carriage  Co.  (Decision  No.  2),  (1912), 
8  D.  L.  R.  309. 

The  non-payment  of  a  disputed  debt  is  no  proof 
of  insolvency:  Re  Wheal  Lovell  Mining  Co.  (1849), 
1  Mac.  &  G.  1,  and  Gold  Hill  Mines  (1882),  23  Ch.  D. 
211 ;  whether  there  is  a  debt  must  be  settled  by  action 
before  petition :  Re  Great  Britain  Mutual  Life  Assur- 
ance Society  (1880),  16  Ch.  D.  246;  but  the  Court  will 
determine  existence  of  debt,  if  possible,  on  hearing 
petition:  Re  Imperial  Silver  Quarries  (1868),  16  W.  R. 
1220;  Re  Anglo-Bavarian  Steel  Ball  Co.  (1899), 'W.  N. 
80. 
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If  Uie  (liMpute  is  bona  fide  Uie  Court  will  restrain  Sect.  12-13. 
petition:  Verde  Heataurant  Castiglione  Co.  v.  Lavery 
(1881),  18  Ch.  I).  555;  Siger  Merchants  Co,  v.  Capper 
(1877),  18  Ch.  D.  557. 

MiHconduct  of  directors  is  no  ground  for  petition 
unless  produeinf?  insolvency:  Re  Anglo-Greek  Steam 
Co.  (1866),L.  K.  2Eq.  11. 

Non-paynient  of  a  judgment  is  no  acknowledgment 
of  insolvency :  Re  Qu'Appelle  Valley  Farming  Co. 
(1«88),5  M.*R.  160. 

Non-appearance  of  a  company  to  oppose  a  petition 
is  no  sufficient  acknowledgment  of  insolvency  within 
8-8.  id)  of  8.  3:  Re  Lake  Winnipeg  T.  L.  &  T.  Co. 
(181M),7  .M.  R.  255. 

The  petitioner,  who  was  president  of  the  company, 
and  also  a  large  creditor,  made  affidavit  that  he  knew 
the  company  to  Ik*  unable  to  pay  in  full,  but  gave  no 
comparative  statement.  Held,  not  sufficient  evidence 
of  insolvency:  Re  Lake  Winnipeg  T.  L.  &  T.  Co., 
supra. 

The  affidavits  in  support  of  the  petition  must  bring 
it  strictly  within  the  words  of  the  section.  An  affidavit 
of  '^insolvency  within  the  moaning  of  the  section*' 
without  stating  facts  is  insufficicut:  Re  Rapid  City 
Farmers  Elevator  Company  (1894),  9  Man.  L.  B.  574, 
following  Re  Qu*Appelle  Valley  Farming  Co.  (1888), 
5  Man.  L.  R.  160.  See  Re  Lake  Winnipeg  Transporta- 
tion Lumber  d  Trading  Co.  (1890),  L.  J.  358;  7  Man. 
L.  R.  255;  Chapel  House  Colliery  Co.,  24  Ch.  D.  259, 
270. 

Where  a  petitioning  creditor's  debt  is  established  Pr«cti». 
and  there  is  evidence  that  the  company  is  unable  to 
pay  its  debts  within  the  moaning  of  the  statute  a 
winding-up  order  is,  speaking  generally,  as  again«t 
the  company  ex  debito  justitiae,  and  not  a  matter  of 
discretion:  Rowes  v.  Hope  M.  Life  Insurance  Co. 
(1865),  11  II.  L.  C.  402;  /?e  Western  of  Canada  OU  Co. 
(1873),  K  B.  17  Eq.  1 ;  Re  Chapel  House  Colliery  Co, 
(1883),  24  Cli.  D.  259;  Re  Uruguay  Central  Ry.  Co.  of 
Monte  Video  (1879),  11  Ch.  D.  372;  Re  Great  Western 
{Forest  of  Dean)  Coal  Consumers'   Co.    (1882),   21 
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Sees.  12-13.  Oh.   D.   773 ;   Re   West  Hartlepool  Iron   Works   Co. 

Application    (1875),  L.  R.  10  Ch.  618;  Re  Isle  of  Wight  Ferry  Go. 

f,.rorder.  (1865),  2  H.  &  M.  597;  but  this  rule  does  not  apply 
as  between  the  petitioning  creditor  and  other  credi- 
tors, and  if  the  majority  oppose  the  Court  ought  to 
regard  their  wishes :  Re  West  Hartlepool  Iron  Works 
Co.  (1875),  L.  R.  10  Ch.  618;  Western  of  Canada,  etc., 
Co.  (1873),  17  Eq,  1;  Chapel  House  Colliery  Co. 
(1883),  24  Ch.  D.  259;  Re  E.  Bishop  &  Sons,  Limited 
[1900]  2  Ch.  254;  but  the  opposing  creditors  must 
prove  their  case:  Re  Krasnapolsky  Co.  [1892]  3  Ch. 
174. 

AVhere  the  Court  was  satisfied  on  the  evidence  that 
the  company  was  unable  to  pay  its  debts,  a  winding- 
up  order  was  made,  though  a  call  had  been  made, 
which  the  company  alleged  would  meet  its  embarrass- 
ments :  Ex  parte  Spartali  &  Tabor;  Re  International 
Contract  Co.  (1866),  14  L.  T.  726. 

Where  a  Banking  Company  had  stopped  payment, 
and  the  petitioning  creditor  proved  his  debt  and  re- 
fusal to  pay,  the  Court  refused  to  assent  to  a  sug- 
gestion that  the  company  would  resume  business  in  a 
few  days,  and  made  the  order  as  ex  dehito  justitiae: 
Re  Consolidated  Bank  (1886),  14  L.  T.  656. 

A  shareholder's  petition  on  the  ground  of  impair- 
ment of  capital  must  be  accompanied  by  evidence 
therefor  apart  from  his  affidavit:  Re  A  Company 
(1917),  34  D.  L.  R.  396,  27  Man.  L.  R.  540. 

Petition  Granted. 

Petition  I^  the  following  cases  the  order  was  made  on  the 

granted.  petition  of  a  creditor,  though  opposed  by  the  com- 
pany: Re  Commercial  Bank  of  South  Australia  (1886), 
33  Ch.  D.  174;  General  Rolling  Stock  Co.  (1865),  34 
Beav.  314;  Isle  of  Wight  Ferry  Co.  (1865)  2  H. 
&  M.  597;  Family  Endowment  Society  (1870),  L.  R. 
5  Ch.  118;  National  Provincial  Life  Ass.  Co.  (1870), 
L.  R.  9  Eq.  306;  General  Co.  for  Promotion  of  Land 
Credit  (1870),  L.  R.  5  Ch.  363;  Princess  of  Reuss  v. 
Bos  (1871),  L.  R.  5  H.  L.  176;  King's  Cross  Indus- 
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triat  DttrUiHtfg  Co.  (1870),  L.  B.  11  Kq.  149;  Re  UomeS^ct.  1213. 
I  nrr  Afisocmtion  (1871),  L.  K.  12  Eq.  112;  Flag- 

.\Urrr  Miuiitif  Co.    (1875),   L.  R.   20   Eq.   268; 
e-  New  Patent  IroM  Co.  (1875.  L.  R.  20  Eq.  337. 

A  eompaiiyV  sphere  of  action  l)eing  out  of  Canada 
IB  no  bar  to  its  bein^  wound  up  pri>vidod  it  is  incor- 
porated there  and  is  insolvent :  He  Madrid  db  Valencia 
liy.  Co.  (1849),  3  Dom.  ft  Sm.  127;  Re  Factage  Paris- 
ien  (1865),  34  L.  J.  Ch.  140.  Nor  the  fact  that  all  its 
members  are  foreipiers:  Re  General  Company  for 
Promotion  of  Land  Credit  (1870),  5  Ch.  363. 

Petition  Dismissed. 

In  the  following?  cases  a  petition  by  a  creditor  was  P«^tfoa 
dismiflsed.  Association  illefi^al:  Padstow  Total  Loss 
Assn.  (1882),  20  Ch.  D.  137;  Petitioner  a  debenture 
holder:  Heme  Bay  Waterworks  Co.  (1878),  10  Ch. 
D.  42;  Re  Uruguay  Central  Ry.  Co.  (1879),  11  Ch.  D. 
372. 

Petition  opposed  by  the  majority  of  creditors  and 
it  did  not  appear  that  the  i>etitioner  would  gain  any- 
thing by  an  order:  Re  Free  Fishermen  of  Faversham 
(1887),  36  Ch.  1).  329;  Re  Chapel  House  Colliery  Co. 
(1883),  24  ai.  D.  259;  Re  Uruguay  Central  Ry.  Co. 
(1879),  11  Ch.  D.  372. 

IVtitionors*  claim  for  unlitiuidated  damages  and 
disputiHl:  Pen-yVan  Colliery  Co.  (1877),  6  Ch.  D.  477. 

Petitioners*  debt  assigned  since  petition  was  pre- 
sented: Re  Paris  Skating  Rink  Co.  (1877),  5  Ch.  I). 
959. 

Where  twenty-one  days  after  demand  had  not  ex- 
pired when  petition  presented:  Re  Catholic  Publish- 
ing Co.  (1864).  2  D.  J.  &  S.  116. 

Petitioners*  debt  disputed  twenty-one  days  after 
demand  had  elapsed  before  i)etition  was  ))resented: 
London  <f  Paris  Ranking  Corporation  (1874),  19  Eq. 
444;  London  Wharfing  cf  Warehou.^ng  Co.  (1865),  35 
Beav.  37;  Re  Imperial  Hydropathir  Hotel  Co.  (I8a3), 
49  L.  T.  147. 


712 


DOMINION    WINDING-UP  ACT, 


Petition 
dismissed^ 


Sees.  12-13.  Petitioners'  debt  small  and  disputed  and  no  evi- 
dence of  the  company's  insolvency  was  adduced:  Re 
Gold  Bill  Mines  (1882),  23  Ch.  D.  210;  Niger  Mer- 
chants Co.  V.  Capper  (1877),  18  Ch.  D.  557;  Re 
Positive  Government  Ins.  Co.,  (1877),  W.  N.  23;  Re 
British  Alliance  Assurance  Corporation  (1877),  W. 
N,  261;  Ex  p.  Neuchatd  Asphalt  Co.  (1883),  W.  N. 
17. 

Petitioner's  debt  small  and  attached  by  judgment 
creditor  of  his  own:  Re  European  Banking  Co.  (1866), 
L.  R.  2  Eq.  521. 

Petitioners'  debt  not  disputed  but  majority  of 
creditors  preferring  a  voluntary  winding-up :  Langley 
Mill  Steel,  etc.,  Co.  (1871)  L.-R.  12  Eq.  26;  Re  The 
OroFino  Mines  (1900),  7  B.  C.  R.  388. 

Where  the  company  had  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors  and  it  was  the  desire 
of  the  great  majority  in  number  and  value  of  the 
creditors  that  liquidation  should  proceed  under  the 
assignment:  Wakefield  Rattan  Co.  v.  Hamilton  Manu- 
facturing Co.  (1893),  24  0.  R.  107:  See  Re  E.  Bishop 
d-  Sons,  Limited  (1900),  2  Ch.  254.  See  further  notes 
to  s.  14. 


Petition 
adjourned. 


Petition  Adjourned. 

In  the  following  cases  a  petition  by  a  creditor  was 
ordered  to  stand  over  to  see  if  means  could  be  found 
for  paying  dissentient  creditors:  Re  Western  of 
Canada  Oil  Co.  (1873),  L.  R.  17  Eq.  1;  Re  St.  Thomas' 
Dock  Co.  (1876),  2  Ch.  D.  116;  Re  Exmouth  Docks  Co. 
(1873),  L.  R.  17  Eq.  181;  Re  Brighton  Hotel  Co. 
(1868),  L.  R.  6  Eq.  339;  Re  Heme  Bag  Waterworks 
Co.  (1878),  10  Ch.  D.  42.  But  see  per  Stirling,  J.,  Re 
Borough  of  Portsmouth  Tramways  Co.  [1892],  2  Ch. 
362. 

In  these  cases  the  order  as  between  the  petitioning 
creditor  and  the  company  is  ex  dehito  justitiae,  and 
the  enlargement  of  the  hearing  is  granted  on  the 
representations  and  wishes  of  creditors  other  than 
the  petitioner,  not  on  the  application  of  the  company 
or    of    contributories.      Compare    Re    International 
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Contract  Co.  (1866),  U  L.  T.  726;  He  ConsolidaledStc^lZ-lZ. 
Bank  (1866),  14  L,  T.  656. 

Petitioner  was  a  debenture  holder,  and  the  petition 
was  ordered  to  stand  over  for  intiuiry  whether  the 
company  had  any  assets  other  than  those  comprised 
in  the  debc^nturcs:  lie  Olathe  Silver  Mining  Co. 
MSH4),  27  Ch.  D.  278. 

I*etition  opposed  by  a  majority  of  creditors,  and 
it  was  ordered  to  stand  over  for  six  months  on  terms, 
this  bein^  considered  more  beneficial  to  the  other 
creditors  than  dismissing  it:  He  Great  Western  Coal 
Consumers  Co.  (1882),  21  Ch.  D.  769. 

Petitioners*  debt  disputed:  Ex  p.  The  Hhtfdydefed 
Colliery  Co.  (1858),  3  De  G.  &  J.  80;  He  inventors 
Association  (1865),  2  Dr.  &  Sm.  553;  He  Imperial 
C'laidian  Life  (1870),  L.  R.  9  Eq.  447;  ^oir***  v.  Hope 
lAJf  Ins.  Co.  (1865),  11  H.  L.  C.  389;  He  General 
Exchange  Bank  (1866),  14  W.  B.  827;  He  Universal 
luink  (1866),  14  W.  R.  906.  And  see  The  Brighton 
r7M6  (1865),  35Beav.  204;  llJur.  N.  S.  436.  See  also 
He  Edmonton  Brewing  c^  Malting  Co.  (Alta.)  (1918), 
2  W.  W.  R.  350. 

Who  May  Petition. 

It  is  to  be  noted  that  a  pt»rson  may  be  a  'creditor*  who  maj 
within  the  meaning  of  s.  12  and  s.  2  (j),  and  therefore^'**'®"" 
entitled  to  petition  when  a  company  has  become  insol- 
vent, even  though  he  is  not  a  creditor  to  whom  a  debt 
is  *then  due*  so  as  to  be  entitled  to  proceed  under  s.  4. 
**A  creditor,  in  its  primary  meaning,  imports  one  to 
whom  a  debt  is  due,  in  a  secondary  meaning  one  to 
whom  money  is  owing  but  the  period  of  payment  has 
not  arrived,  dehitum  in  praesenti  solvendwn  in  futuro. 
Section  6  (now  s.  4)  of  the  Act  refers  to  a  creditor 
whose  debt  is  *then  due*;  in  section  8  (now  s.  12)  the 
term  is  'creditor*  only.  The  distinction  is  not  un- 
meaning. In  the  one  case  the  debt  must  be  due,  in  tho 
other  it  need  not  be  due.  In  the  latter  case  when  a 
company  has  become  insolvent  such  n  creditor  cav  be 
a  i>etitioner*':  In  re  sitlas  Cannintf  Co.  (1895-7),  5 
B.  C.  R.  661  at  p.  668. 
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Sees.  12-13.  A  secured  creditor  may  petition  even  though  he 
wiio  may  ^^®  ^  ^^^^  ^^^  ^^^  ^^^^  amount  of  his  claim :  Re  Strathy 
i>etition.  Wire  Fence  Co.  (1904)  8  0.  L.  R.  186,  192;  and  cf.  In 
re  Great  Western  Coal  Consu^ners  Co.  (1882),  21  Ch. 
D.  769 ;  but  he  need  not  state  the  value  of  his  security : 
Moor  Y.  Anglo-Italian  Bank  (1878-9),  10  Ch.  D.  681; 
Re  Cushing  Sulphite  Fibre  Co.  (1904-06),  37  N.  B.  R. 
254. 

Whether  a  bondholder  is  entitled  to  petition  de- 
pends on  the  terms  of  his  security.  If  a  direct  debt 
from  the  company  to  the  holder  is  created  in  the  bonds 
and  there  is  no  covenant  with  the  trustees  of  the 
covering  trust  deed  the  bondholder  may  petition:  hi 
re  Olathe  Silver  Mining  Co.  (1384),  27  Ch.  D.  278;  but 
hot  if  the  coyenant  is  with  the  trustees  only;  In  re 
Uruguay  Central  (1879),  11  Ch.  D.  372."  In  Re 
Cushing  Sulphite  Fibre  Co.  (1904-5),  37  N.  B.  R.  254, 
two  judges  thought  that  the  bonds  in  question  fell 
under  the  Uruguay  Central  case,  but  the  majority  of 
the  Court  held  that  the  bondholder  was  entitled  to 
petition. 

Holders  of  debenture  stock  secured  by  trust  deed 
in  which  the  covenant  to  pay  principal  and  interest 
is  between  the  company  and  the  trustee,  although  the 
covenant  is  to  pay  the  debenture  stockholders,  are  not 
creditors  entitled  to  present  a  winding-up  petition. 
They  are  cestuis  que  trust  only:  Dunderland  Iron  Ore 
Oo.  (1909),  1  Ch.  446. 

The  following  have  been  held  entitled  to  petition : 
An  executor  of  a  creditor:  Re  Masonic  and  General 
Life  Assurance  Co.  (1885),  32  Ch.  D.  373;  an  assignee 
legal  or  equitable  or  bona  fide  holder  of  a  debt ;  Re  The 
Ooregum  Mining  Co.  (1885),  29  Sol.  J.  204;  Mont- 
gomery Ship  Collision  Doors  Syndicate  (1903),  72 
L.  J.  Ch.  624  (but  the  real  and  beneficial  owners  of  the 
debt  should  join  in  the  petition  and  proof:  Re  People's 
Loan  (1906),  7  0.  W.  R.  253);  a  company:  Ex  p. 
Mexican  Santa  Barbara  Mining  Co.  (1890),  34  Sol.  J. 
269;  an  assignee  to  whom  the  company  has  made  an 
assignment  for  the  benefit  of  its  creditors:  National 
Automobile  (1914),  7  0.  W.  N.  22,  in  which  it  was 
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direoteil  that  tho  order  hIiouUI  fco  on  the  Hling  of  u  Beet.  12-13. 
>i(nritten  coiiHcnt  by  a  creditor  or  shareholder  to  the 
amount  required  by  8.  12.    A  Hhnreholder  may  {M'titioii, 
even  tiiough  tliere  iH  a  voluntary  windinK-up  fRMiding: 
NatioHal,  rfc.  Lid,  (1902),  2  Ch.  D.  34,  and  notwith- 
standinfi:   that    hiH    nhareH   carry    no   voting;    ri^htH: 
Canada  Providctit  and  Investment    Cor.    (1913),    14 
D.  L.  R.  782;  but  if  his  shares  are  fully  paid  he  has  no  ' 
loeus  standi  to  {letltion  unless  he  alleges  that  there  is 
a  snrpluH  and  8up|>ort8  hiH  alleviation  by  evidence,  for  < 
otherwise  he  ha^  no  interest  in  the  winding-up:  Iti  re 
Vron  Colliery  Co,  (1881-2),  20  Ch.  D.  442,  447. 

That  the  |M»titioner  is  an  execution  creditor  i.s  no 
bar  where  there  are  several  execution  creditors:  Lake 
Winnipeg,  dc,  Co,  (1891),  7  Man.  R.  255. 

The  debt  must  be  untjuestioned  and  liquidated: 
Schneider  v,  Laurrntide  (1914),  15  Que.  P.  K.  271. 

An  equitable  debt  will  support  a  petition:  Re 
London  and  Birmingham  Flint  Glass  Co.  (1859),  1 
I».  F.&J.  257. 

A  garnishee  order  against  a  company  does  not 
make  the  garnishor  a  creditor  of  the  company:  Re 
Combined  Wei(fhino  Machine  Co.  (1889),  43  Ch.  D. 
99. 

An  hyiMithecary  creditor,  who  is  not  personally  a 
creditor  of  a  company,  but  can  only  take  hyj)othecary 
action  ngain.st  it  by  reason  of  being  in  possession  of 
immovables,  has  no  status  to  demand  that  it  be  pat 
in  liquidation:  Leduc  v.  Kensinqton  Land  Co.  (19()0), 
16  R.  J.  Q.  213  (S.  C). 

Persons  who  are  parties  to  a  deed  of  assignment 
made  by  the  company  for  the  benefit  of  its  creditors 
and  whereby  an  extension  of  time  for  pajTuent  of  the 
company's  debts  is  agreed  to,  are  estopped  from 
presenting  a  >\nnding-up  i>etition  until  the  perio<l  of 
t\ tension  has  expired:  In  re  Atlas  Canning  Co. 
iIM»:)-97),  5  B.  C.  R.  661. 

Petitioning  without  reasonable  and  probable  cause 
i»  a  ground  for  action  by  company:  Quartz  IJUI  Con- 
solidatrd  Cold  Mininfj  Co.  v.  Eifre  (IBRD,  11  Q.  B.  D. 
674;  Suppresio  reri  will  defeat  i>etition;  Kt.  p. 
Barnett;  Re  Ipswich  Rtf.  Co.  (1849),  1  DeO.  &  Sm.  744. 
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Sees.  12-13.  A  shareholder  may  petition  in  the  cases  mentioned 
si^m-e-  i^i  paragraphs  (a)  and  (b)  of  s.  11,  but  not  on  the 

holder.  ground  of  insolvency  under   paragraph    (c) :    Re    A 

Company  (1917),  34  D.  L.  R.  396,  27  Man.  R.  540.  See 
also  Re  Colonial  Investment  Co.  (No.  2)  (1914),  15 
D.  L.  R.  634.  In  the  cases  mentioned  in  paragraphs 
(d)  and  (e)  the  petitioning  shareholder  must  hold 
shares  to  at  least  five  hundred  dollars. 

Power  of  14.  The  Court  may,  on  application  for  a  winding-up  order, 

court  on  make  the  order  applied  for,  dismiss  the  petition  with  or  without 
app  ica  ion.    ^^^g^g^  adjourn  the  hearing  conditionally  or  unconditionally,  or 

make  any  interim  or  other  order  that  it  deems  just.    R.  S.,  c. 

129,  s.  9. 

Compare  Imperial  Companies  Act,  1862,  s.  86. 

It  has  been  said  that  on  insolvency  being  shown  a 
creditor  is  entitled  to  an  order  ex  debito  justitiae,  but 
the  words  of  the  section  imply  a  discretion  in  the 
Court:  In  re  Strathy  Wire  Fence  Co.  (1904),  8 
G.  L.  R.  186,  192,  where  Garrow,  J. A.,  said :  '  Some  dis- 
cretion must,  in  my  opinion,  be  exercised  in  every 
cas«.  The  Court  must  before  granting  the  order,  see 
that  the  petitioner  has  a  lawful  claim,  that  the  com- 
pany is  insolvent,  that  there  are  assets  to  be 
administered  and  that  the  proceedings  proposed  are 
necessary. ' 

The-  most  that  can  be  said  is  that  when  a  creditor 
has  made  out  a  case  under  the  Act  he  is  generally  or 
prima  facie  entitled  to  an  order :  In  re  Chapel  House 
Colliery  Co.  (1883),  24  Ch.  D.  259  at  p.  268. 

No  assets. 

No  assets.  An  order  will  not  be  made  where  it  is  shown  that 

there  are  no  assets  which  the  liquidator  can  receive: 
In  re  Chapel  House  Colliery,  supra;  Okell  v.  Morris, 
&c.,  Co.  (1902),  9  B.  C.  R.  153;  In  re  Georgian  Bay 
Ship  Canal  Co.  (1899),  29  0.  R.  358;  Re  Ocean  Falls 
Co.  (1913),  13  D.  L.  R.  265.  But  see  contra,  Re  Alex- 
ander Dunbar  Sons  &  Co.  (1910),  9  E.  L.  R.  217.  It 
is  different  if  there  are  some  assets:  In  re  Manitoba 
Commission  Co.  Ltd.  (1913),  9  D.  L.  R.  436;  Re  Lacey 
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Co,  (1877),  46  L.  J.  Ch.  66U;  or  if  it  iH  not  clear  that  Sect.  14. 
will  1h'  none,  e.^M  wIuti*  there  are  HhiireH  «ub- 
..<;..H;d  for  but  not  fully  paid  up:  In  re  (leorgian  Bay 
Ship  Canal  Co.  (1899),  29  O.  K.  358;  or  where  there 
IK  u  probability  that  tlie  creilitorH  will  derive  Home 
Vonefit  fn»in  the  order:  Re  South  East  Corporation 
1915),  2.'{  I).  L.  U.  724.  The  onu8  is  on  those  oppos- 
ing the  i>etition  to  show  that  the  creditors  will  derive 
no  iKMietit,  ibid. 

I'nder  8pi*cial  circumstances,  e.g.,  where  a  receiver 
ti>r  debenture  holders  has  carried  on  the  business  of 
i!te  company  and  has  incurred  further  liabilities,  an 
order  may  be  made,  even  though  the  assets  are  small 
and  more  than  covered  by  the  deln-ntures  and  the 
petitioners  can  not  show  that  there  will  be  any  surplus 
for  them :  Re  Chic  (1905),  2  Cli.  345. 

Where  debi»nture  holders  were  carrying  on  the 
business  of  the  company,  although  no  receiver  had 
lK>en  appointed,  an  order  was  made  in  favor  of 
petitioning  judgment  creditors  on  the  ground  that  it 
was  just  and  equitable  t«)  wind  up  tiie  company  even 
assuming  that  the  assets  were  insufficient  for  the  de- 
iKMiture  holders:  In  re  Alfred  Melson  Ltd.  (190(»),  1 
Ch.  841.  Under  the  later  English  decisions  the  order 
will  not  be  refused  because  the  assets  are  insufficient 
or  iRfause  there  are  no  assets;  and  if  the  order  will 
be  useful,  though  not  necessarily  fruitful,  there  is 
Jurisdiction  to  make  it:  Re  Crigglestone  Coal  Co. 
( liK)6),  2  Ch.  327. 

Proceedings  unnecessary. 

If  it  does  not  appear  that  the  proceedings  pro^  procMdings 
posed  are  necessary  an  order  will  not  be  made:  /?,t "nn«««»«nr. 
Strathg  Wire  Fence  Co.  (1904),  8  O.  L.  R.  186;  nor  if 
the  |H'titioner  would  gain  nothing  by  the  order:  Re 
East  Kent  Colliery  Co.  (1914).  30  T.  L.  R.  <>59,  but  see 
In  re  The  Cushi'no  Sulphite  Fibre  Co.  (1905),  37 
N'.  B.  R.  254. 
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Sect.  14.  Res  judicata. 


Res  The  objection  that  a    second    application    for    a 

judicata.  windlng-up  order  can  not  be  made  after  the  first  ap- 
plication has  failed,  on  the  ground  that  the  matter  is 
res  adjudicata,  does  not  apply  where  on  the  second 
application  it  appears  that  the  parties  are  not  the 
same  and  that  the  material  urged  in  favor  of  the 
second  application  is  different,  although  the  purpose 
of  the  application  is  similar  to  that  of  the  former :  Re 
Manitoba  Commission  Co.  Ltd.  (1913),  9  D.  L.  R.  436. 

Contests  between  creditors. 

Contests  be-  Frequently  contests  arise  between  different  classes 
creditors.  of  Creditors  where  one  set  of  claimants  desires  the 
liquidation  to  proceed  under  a  voluntary  assignment 
or  voluntary  winding-up  (in  the  case  of  a  provincially 
incorporated  company)  and  the  other  desires  a 
winding-up  under  the  Act. 

A  winding-up  will  o-nly  be  ordered  when  it  is  in  the 
best  interests  of  all  the  creditors ;  in  the  case  of  a  con- 
flict between  the  creditors  and  shareholders  the  rights 
of  the  former  are  regarded:  Fortin  v.  Dorchester 
(1915),  Que.  48  S.  C.  258. 

Where  an  assignment  for  the  benefit  of  creditors 
has  been  made  the  Court  will  exercise  its  discretion  in 
granting  or  refusing  a  winding-up  order:  In  re 
^trathij  Wire  Fence  (1914),  8  0.  L.  R.  186,  and  Re 
Olympia  Co.  (1915),  25  D.  L.  R.  620,  where  the  order 
was  refused;  so  also  Re  Maple  Leaf  Dairy  Co. 
(1901),  2  0.  L.  R.  590,  where  the  applicant  was  a  credi- 
tor for  a  small  amount.  Likewise  where  the  com- 
pany's  affairs  are  being  wound  up  by  a  trustee  for 
creditors  the  order  has  been  refused:  Re  M.  A. 
Holladay  Co.  (1915),  7  0.  W.  N.  321;  but  see  Re  Tud- 
.  hope  Motor  Co.,  (1913-4),  5  0.  W.  N.  865. 

In  Re  International  Trap  Rock  Co.  (1915),  8 
0.  W.  N.  461,  an  order  was  made  though  there  had  been 
an  assignment  under  which  a  sale  had  been  directed. 
See  also  Re  Heyes  Bros.  (1915),  8  0.  W.  N.  390;  Re 
Elmira,  &c.,  Co.  (1916),  10  0.  W.  N.  6. 
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Whi*re  the  potitiouer  in  the  only  creditor  desiring   Stet  14. 
the  ordtT  and  it  iM  not  Hhown  that  he  has  a  HubHtantial 
'•'•r-rt-»  *hf'  order  will  not  be  made:  Mardstn  v.  3/i«-     • 
d  Co.  (UMH),  40  I).  L.  R.  76. 

When  the  |)etition  in  opposed  by  the  majority  of 
tli<>  rnnlitorM  whone  proM|HH;t8  of  being  paid  would  be 
(iiiiiiiiinhiHl  hv  u  winding-up  undor  the  Act  tlie  order 
will  be  refused:  7^-  Oct-an  FaUs  Co.  (1913).  13  D.  L.  B. 
jr»5;  Ht'  Kdmontoti  lin'\c%ng,dc.,Co.  (1919), 43  D.  L.  B. 
749.  But  in  a  pro|)er  case  the  rights  of  minority 
creditors  .will  be  regarded :  He  Chan.  H.  Davies  S  Co. 
(UKIT)  9  0.  W.  R.  993. 

A  single  creditor  is  not  entitled  to  an  order  where 
bis  rights  could  be  as  eflFectively  exercised  by  action 
and  judtnnt'ut:  He  International  Electric  Co.  (1914), 
"1  O.  L.  R.  348,  353. 

The  court  will  not  interfere  with  a  voluntary  and 
order  a  compulsory  winding-up  unless  it  is  shown  that 
the  rights  of  the  iK'titioners  will  be  prejudice*!  by  the 
voluntary  liquidation:  Re  Oro  Fino  Mines  (1898-19U7), 
7  B.  C.  R.  388;  and  in  National,  dtc,  Co.,  Ltd.  (1902), 
2  Ch.  34,  the  Court  refu8<»<l  to  upset  a  voluntary  Utpii- 
dation  and  make  a  compulsory  order  at  the  instance  of 
a  shareholder,  the  evidence  l)eing  insufficient  that  any 
benefit  would  thereby  result  to  the  shareholders. 

In  He  lloitfih  Ltt'hofiraphinfi  Co.  (1915),  8  O.  W.  N. 
377,  Sutherland,  .J.,  t'ollnwing  In  re  Critifilestone  Coal 
Co.,  Lid.  (1906),  2  Ch.  327,  granted  a  wiiiding-up  order 
at  the  instance  of  an  unsecured  creditor  notwlthstaiul- 
ing  that  a  liquidator  appointed  under  the  provisions 
of  the  Ontario  Companies  Act  had  disposed  of  the 
company's  assets  and  had  proceeded  generally  with 
the  liquidation  under  that  Act. 

Where  a  petition  is  not  made  for  a  bona  fide  pur- 
|>ose,  but  merely  to  8er\'e  some  collateral  object,  e.g., 
to  put  pressure  on  the  company  for  repayment  of 
money  paid  on  account  of  a  st(x;k  subscription,  the 
petition  will  be  dismissed:  Re  A  Com  pan »  (1917).  34 
1>.  L.  R.  396.  27  Man.  L.  B.  540. 

Where  a  petitioner  dies  l>efore  the  order  is  grante<l, 
an  order  of  revivor  will  Ik»  granted  to  his  executors : 
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Sect.  14.  Re  Dynevor  Collieries  Co.  (1878),  W.  N.  199;  Re  Com- 
mercial  Bank  of  London  (1888),  W.  N.  214. 

A  petition  may  be  amended  at  the  hearing:  Queen's 
Benefit  Building  Society  (1871),  L.  R.  6  Ch.  815.  And 
although  petition  was  opened  and  evidence  was  gone 
into  leave  was  given  to  amend:  White  Star  Consoli- 
dated Gold  Mining  Co.  (1883),  48  L.  T.  815.  See  also 
notes  to  s.  12. 

A  petition  is  not  allowed  to  stand  over  unless 
clearly  necessary :  Metropolitan  Railway  Warehous- 
ing Co.  (1867),  15  W.  R.  1121.  Not  even  if  all  parties 
desire,  unless  evidence  shows  such  course  is  desirable : 
Federal  Bank  of  Australia  (1893),  62  L.  J.  Ch.  564. 

If  an  offer  were  made  to  pfl,y  petitioner's  debt  and 
costs,  and  he  afterwards  brought  petition  to  a  hearing, 
costs  incurred  after  the  offer  would  not  be  allowed: 
In  re  Times  Life  Assurance  and  Guarantee  Society 
(1869),L.R.9Eq.  382. 

In  England  the  parties  entitled  to  be  heard  on  the 
petition  are  the  company,  its  contributories  and  credi- 
tors, yet  other  people  may  be  heard  as  amici  curiae, 
but  no  appeal  is  allowed  them :  In  re  Bradford  Naviga- 
tion Co.  (1870),  5  Ch.  600. 

And  a  shareholder  may  appear  to  support  or  ob- 
ject: Re  British  Nation  Life  Assurance  Association 
(1872),  14  Eq.  492,  501. 

In  Canada  creditors  may  show  cause  against  or 
may  appear  and  assist  the  petitioning  creditor,  and  are 
entitled  to  costs  of  so  doing:  Re  Lake  Manufacturiyig, 
etc.,  Co.  (1893),  9  M.  R.  342,  13  C.  L.  T.  81;  Re  Alpha 
Oil  Co.  (1887),  12  P.  R.  298. 

Where  there  are  several  competing  petitions  the 
first  applicant  whose  material  is  wholly  regular  will 
in  general  have  the  carriage  of  the  order :  Re  Farmers 
Bank  of  Canada  (1910),  22  0.  L.  R.  556,  558;  Re  Joseph 
Hall  Mfg.  Co.  (1884),  10  P.  R.  485;  Re  Simpson  S 
Hunter  (1916),  34  W.  L.  R.  850.  If,  however,  the  pro- 
cedure of  the  applicant  first  in  point  of  time  is  irregu- 
lar, e.g.,  if  he  has  failed  to  file  the  affidavit  in  support 
of  his  petition  as  required  by  the  rules,  the  order  will 
be  made  upon  the  second  petition :  Re  Belding  Lumber 
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Co.  (1911),  23  O.  L.  R.  255.      In  /^•  Kstates,  Limitrd   Sect.  14. 

(1904),  8  0.  L.  B.  564,  where  there  were  two  petition!, 

the  order  wus,  under  tiie  circumstances,  made  on  both 
petitiouH,  but  the  conduct  uf  the  proceedings  was  given 
to  the  later  petitioner,  u  creditor  for  money  paid  to 
tht'  I'oinpany  under  a  contract,  in  preference  to  a  prior 
petitioner,  who  was  an  employee  in  close  touch  with 
the  oflSoers  and  management.  See  In  re  The  Constanti- 
ftoplt'  and  Alt'xatidria  Hotel  Co.  (1865),  13  W.  R.  851; 
He  The  Commercial  Discount  Co.  (1863),  32  Beav.  198; 
also  Re  Joseph  Hall  Mfg.  To.  (1884),  10  P.  R.  485. 

Costs  of  Petitioneb. 

Until  notice  of  a  prior  petition,  the  court  will  allow  ivtidoner'* 
the  costs  of  all  steps  taken  with  a  view  to  presenting '^^^ 
another  petition:  Re  Manitoba  Milling  Co.  (1891),  8 
M.  R.  426;  Re  Building  Societies'  Trust  (1890),  44  Ch. 
D.  140;  Re  General  Financial  Bank  (1882),  20  Ch.  P. 
276;  Scott  and  Jackson  (1893),  W.  N.  184. 

A  creditor  presenting  a  winding-up  petition  with 
notice  of  an  earlier  one  does  so  at  his  own  risk  as  to 
costs,  and  can  recover  costs  subsequently  incurred 
only  if  he  can  show  that  the  first  petition  was  presented 
mala  fide  or  collusively;  Re  Manitoba  Milling  Co. 
Co.  (1891),  8  Man.  L.  R.  426.  If,  on  the  other  hand, 
the  second  petition  was  made  in  good  faith  and  without 
notice  of  the  first,  the  second  iKJtitioner's  costs  should 
l>e  allowed:  Re  Algoma  Commercial  Co.  (1904),  3  O. 
W.  R.  140.  In  Re  Manitoba  Milling  Co.,  supra,  the 
order  made  was  that  the  second  petitioner  should  have 
his  share  of  the  costs  of  creditors  supporting  a 
winding-up  order  and  the  costs  of  his  own  petition  to 
and  including  presentation  when  he  first  had  notice  of 
the  earlier  application.  See  also  In  re  Buildim/  So- 
cieties Trust,  Ltd.  (1890),  44  Ch.  D.  140;  Re  Enter- 
prise Hosiery  Co.  (1904),  4  O.  W.  R.  57.  Any  attempt 
to  forestall  a  bona  fide  application  by  a  friendly  one 
will  not  be  encouraged,  t^. 

If  any  director  is  attacked  in  the  petition  he  appears 
separately,  and   if  the   case   against  him   fails  he  is 
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Sect.  14.    entitled  to  his  costs:     In  re  Anglo-Greek  Steam  Co. 
Roiesas        (1866),  L.  E.  2  Eq.  1. 

to  costs.  W\i\i  regard  to  costs  of  the  petition  a  general  rule 

was  laid  down  by  Romilly,  M.R.,  in  Re  Humher  Iron 
Works  Co.  (1866),  L.  R.  2  Eq.  15,  as  follows : 

1.  Where  the  Court  refuses  to  make  the  order, 
shareholders  or  creditors  supporting  the  petition  will 
not  have  their  costs ;  shareholders,  directors  or  others 
opposing  the  petition  Avill  not  have  their  costs  unless 
personally  assailed  by  a  charge  which  is  disproved; 
the  company  opposing  the  order  will  have  their  costs 
from  the  petitioner. 

2.  Where  the  Court  makes  the  order,  no  costs  will 
be  given  to  persons  who  appear  to  oppose  the  peti- 
tion; and  shareholders  or  creditors  who,  together  or 
separately,  appear  to  support  the  petition  will  get  one 
set  of  costs  between  them  and  only  one;  the  costs  of 
the  petitioner  and  the  company  will  be  given  out  of  the 
estate. 

This  rule  was  reviewed  in  various  subsequent  cases 
and  the  practice  in  England  now  is  to  give  costs  to  the 
petitioner  if  the  petition  succeeds,  and  to  the  company 
if  it  fails ;  and  further,  to  give  one  set  of  costs  to  the 
contributories  and  one  to  the  creditors  who  support 
the  winning  side.  If  the  petition  succeeds  these  costs 
are  given  out  of  the  company's  estate,  if  it  fails  they 
are  given  against  the  petitioner :  Re  European  Banking 
Co.  (1866),  L.  R.  2  Eq.  521;  Re  Peckham  Tram  Co. 
(1888),  57  L.  J.  Ch.  462;  Re  Wiarton,  Sc,  Co.  (1904), 
3  0.  W.  R.  393. 

But  some  sufficient  grounds  for  appearing  must  be 
shown:  Ee  Hull  S  County  Bank  (1876),  10  Ch.  D.  130'; 
Re  Albion  Iron  Works  (1901-4),  10  B.  C.  R.  351. 

If  payable  out  of  the  estate  the  costs  so  awarded 
are  a  first  charge  on  it:  Re  Audley  Hall  Cotton  Spin- 
ning Co.  (1868),  L.  R.  6  Eq.  245 ;  Baden  Machinery  Co. 
(1906),  12  0.  L.  R.  634. 

In  no  case  will  the  Court  award  the  costs  of  a  con- 
test respecting  the  appointment  of  liquidator:  Re 
Commercial  Bank  of  Manitoba  (1893),  13  C.  L.  T.  381. 
See  also  on  costs:  7w  re  Investment  Trust,  Ltd.  (1904); 
1  Ch.  26. 
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CoHtH  directed  to  be  paid  by  a  company  in  liquida-   Beet.  14. 
are  to  Ih»  paid  in  full  and  not  proved  for:  He  Home 
L,.cstment  Societtf   (1880),   14  Ch.   IV    107:   Madrul 
Bank  v.  KeUy  (18G9),  L.  R.  G  Eq.  442. 

If  aHsets  are  insufficient,  costs  incurred  in  windin^j^ 
up  rank  after  petitioners'  costs  and  before  liquidator's 
remuneration.  See  In  re  Maa^sey  (1870),  9  Eq.  367. 
But  they  rank  after  costs  ordered  to  be  paid  by  the 
liquidator  or  out  of  the  assets :  Re  Dominion  of  Canada 
Plumbago  Co.  (1884),  27  Ch.  D.  33. 

Under  the  old  practice  a  creditor  could  withdraw 
a  petition  even  though  the  other  creditors  appearing 
pressed  for  an  order  to  wind  up.  If  he  did,  the  Court 
dismissed  it  with  costs,  including  costs  of  supporting 
creditor:  Re  Times  Life  Assurance  Co.  (1869),  L.  R.  9 
Eq.  382;  In  re  Home  Assurance  Association  (1871), 
h.  R.  12  Eq.  59.  Or  of  opposing  creditors:  In  re 
Patent  Cocoa  Fibre  Co.  (1876),  1  Ch.  D.  617.  See  also 
In  re  British  Electric  Tramways  Co.  (1903),  1  Ch.  725. 

By  consent  a  petition  might  have  been  withdrawn 
after  the  winding-up  order  had  been  pronounced  but 
not  entered:  In  re  Croun  Bank  (1890),  44  Ch.  D.  634. 
In  arranging  a  withdrawal  the  petitioner's  costs 
should  be  paid  down,  for  if  an  order  is  simply  made  for 
them  and  the  company  is  subsequently  wound  up,  he 
only  comes  in  as  an  ordinary  unsecured  creditor:  Re 
.Adjustable  Horse  Shoe  Comimny  (1890),  W.  N.  157. 

Where  creditors*  petition  was  ordered  to  stand 
over  to  establish  a  debt  and  the  debt  was  established : 
Held  that  the  petitioner  was  entitled  to  costs  of  estab- 
lishment of  debt  as  well  as  of  petition :  In  re  Raiiuat/ 
Finance  Co.  (1866),  14  W.  R.  785. 

The  common  order  dismissing  the  petition  does  not 
include  the  usual  charges  consequent  on  taking  copies  of 
evidence.  If  such  are  to  be  included  si)ecial  grounds 
must  be  shown  at  the  hearing  and  the  order  nmst  con- 
tain a  special  direction  covering  the  matter:  hi  re  Iho, 
tic,  Co.,  Ltd.  (1904),  1  Ch.  26. 

Where  petitioners  know  that  they  will  1k»  opposetl 
by  a  majority  of  the  creditors  and  the  company's 
aflfairs  are  already  being  wound  up  under  the  Assign- 


costs 
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Sect.  14.    ments  Act,  on  their  failure  to  obtain  a  winding-up 
■  order  they  may  be  compelled  to  pay  three  sets  of  costs ; 

one  to  the  company  or  the  assignee,  one  to  the  credi- 
tors, and  one  to  the  contributories,  if  any :  Re  Olympia 
(1915),  32  W.  L.  R.  539,  628  (affirmed  (1915),  25  D.  L. 
R.  620). 

Costs  of  Liquidator. 

liquidator's  The  general  rule  is  that  the  liquidator  is  entitled 
to  all  the  costs  of  all  proceedings  properly  taken :  Re 
Silver  Valley  Mines  Co.  (1882),  21  Ch.  D.  381,  unless 
he  has  done  something  to  make  himself  personally 
liable :  Salisbury,  Jones'  and  Dale's  Case,  [1895]  1  Ch. 
333.  See  also  Re  London  Metallurgical  Co.,  [1895]  1 
Ch.  758,  where  the  authorities  on  this  point  are  fully 
discussed. 

Where  there  are  incumbrances  and  the  mortgaged 
property  is  realized  in  the  winding  up,  the  liquidator 's 
costs  of  realization  are  a  first  charge,  the  incumbrances 
next  and  the  general  costs  of  winding  up  out  of  the 
surplus:  Re  Oriental  Hotels  Co.  (1871),  L.  R.  12  Eq. 
126;  Batten  v.  Wedgewood,  etc.,  Co.  (1884),  28  Ch.  D. 
317. 

The  solicitor  of  the  liquidator  has  no  claim  for  costs 
against  the  liquidator  personally:  Re  Trueman's 
Estate  (1872),  L.  R.  14  Eq.  278;  Re  Anglo-Moravian 
Co.  (1875),  1  Ch.  D.  130.  Nor  has  he  any  lien  on  the 
file  of  proceedings  for  his  costs:  Ex  parte  Pulhrook 
(1869),L.  R.4Ch.627. 

The  petitioners'  costs  are  the  first  charge  on  the 
estate  even  if  priority  to  those  of  official  liquidator: 
Re  Baden  Machinery  Co.  (1906),  12  0.  L.  R.  634;  In  re 
Audley  Hall  Cotton  Spinning  Co.  (1868),  L.  R.  6  Eq. 
245,  which  include  the  costs  of  establishing  his  claim; 
In  re  Universal  Non-tariff  Fire  Insurance  Co.  (1875), 
W.  N.  54.  And  he  has  them  free  of  set  off :  In  re  Gen- 
eral Exchange  Bank  (1867),  L.  R.  4  Eq.  138. 

But  if  a  company  is  in  voluntary  liquidation  the 
costs  of  voluntary  liquidator  are  paid  in  priority  to 
those  of  petitioner:  In  re  New  York  Exchange  Co., 
[1893]  1  Ch.  371.    As  to  costs  of  voluntary  liquidator 
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At  hearing  see  Re  A.  W.  Hall  <t;  Co,  (1885),  W.  N.  190,   Beet.  U. 

iiul  Mont  de  Piete  of  England  (18i)-2),  W.  N.  160. 

This  priority  is  only  onjoyod  by  petitionorB  for  the 
■•'■''  up  order,  not  for  costs  awarded  on  other  pro- 
-  in  the  winding-up:  In  re  Marlboroutfh  Club 
(  0.;  Ex  parte  Percival  (1808),  L.  E.  6  Eq.  519. 

SiouRmr  FOR  Costs. 

Security  for  costs  may  be  required  where  petitioner  SMarity  for 
lives  out  of  the  jurisdiction :  In  re  Home  Assurance  As-  '****•• 
sociation  (1871),  L.  R.  12  Kq.  112.  And  also  where  peti- 
tioner cannot  be  found  at  his  business  address  and  his 
solicitor  does  not  know  his  private  address:  In  re 
Sturffis  (Hritish)  Motor  Power  Syndicate  (1880),  53 
L.  T.  715.  But  if  a  petitioner  out  of  the  jurisdiction 
has  an  unsatislitHl  judgment  no  security  need  be  given: 
In  re  Contract  d'  At/ency  Corporation  (1887),  57  L.  J. 
Ch.  5. 

15.  If  the  company  opposes  the  application  on  the  ground  Procvedint*. 
that  it  has  not  heconie  insolvent,  or  that  its  Ruspfnsion  or  "J?/  *>*  . 
default  was  only  temporan-,  and  was  not  caused  hy  any  defi- 
ciency in  itji  assets,  or  that  the  capital  stock  is  not  impaired 
to  the  extent  aforesaid,  or  that  such  impairment  does  not 
endanger  the  capacity  of  the  company  to  pay  its  debts  in  full,  or 
that  thcr*'  is  a  probability  that  the  lost  capital  will  he  restore*! 
within  a  year  or  within  a  reasonable  time  thereafter,  and  shows 
reaiwnable  cause  for  believing  that  such  opposition  is  well 
founded,  the  court,  in  its  discretion,  may,  from  time  to  time, 
'urn  prcM^eedings  upon  such  application,  for  a  time  not 
tliiig  six  months  from  the  date  of  the  application,  and  may 
mtU'T  an  accountant  or  other  person  to  inquire  into  the  affairs 
of  the  company,  and  to  report  thereon  within  a  periwl  not 
exceeding  thirty  days  from  the  date  of  such  order.  R.  S.,  c.  189, 
s.  10;  52  v.,  c.*38,*s.  8. 

Compare  Imperial  Companies  Act,  1862,  s.  56. 

An  accountant  will  only  be  appointed  under  the 
section  where  there  has  been  a  prima  facie  case  of  in- 
solvency made  out  such  as  would  justify  a  winding-up 
order:  Re  Manitoba  Commission  Co.  (1912),  2  D.  L. 
R.  1. 

See  also  Imperial  Steel  and  Wire  Co.,  Ltd.  (1919), 
17  O.  W.  N.  11. 
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Sect.  16.  16.  Upon  the  service  on  the  company  of  an  order   made 

;-     —  under  the  last  preceding  section,  for  an  inquiry  into  the  affairs 

company        of  the  company,  the  president,  directors,  officers  and  employees 
and  its  of    the    company   and   every    other    person,  «hall    respectively 

?]^uiry  ^s  exhibit  to  the  accountant  or  other  person  named  for  the  purpose 
ordered.  of  making  such  inquiry,  the  books  of  account  of  the  company, 
and  all  inventories,  papers  and  vouchers  referring  to  the  busi- 
ness of  the  company  or  of  any  person  therewith,  which  are  in 
his  or  their  possession,  custody  or  control,  respectively ;  and  they 
shall  also  respectively  give  all  such  information  as  is  required  by 
such  accountant  or  other  person  as  aforesaid,  in  order  to  form  a 
just  estimate  of  the  affairs  of  the  company.    R.  S.,  c.  129,  s.  11. 

Compare  Imperial  Companies  Act,  1862,  s.  58. 

Power  of  17.  Upon  receiving  the  report  of  the  accountant  or  person 

the  Court      ordered  to  inquire  into  the  affairs 'of  the  company,  and  after 

oF^nquiry.''    hearing  such  shareholders  or  creditors  of  the  company  as  desire 

to  be  heard  thereon,  the  court  may  either  refuse  the  application 

or  make  the  winding-up  order.     E.  S.,  c.  129,  8.  12. 

Compare  Imperial  Companies  Act,  1862,  s.  59. 

Staying  Proceedings. 

Actions  1®*  "^6  court  may,  upon  tlie  application  of  the  company, 

against  com-  or  of  any  creditor  or  contributory,  at  any  time  after  the  presenta- 
steyed™*^      ^^^^  ^^  ^  petition  for  a  winding-up  order  and  before  making  the 
order,  restrain  further  proceedings  in  any  action,  suit  or  pro- 
ceeding against  the  company,  upon  such   terms  as  the  court 
thinks  fit.     E.  S.,  c.  129,  s.  13. 

See  ss.  85,  87  and  163  of  Imperial  Companies  Act  of 
1862;  see  also  s.  16  (f),  Ontario  Judicature  Act,  R.  S. 
0.  (1914),  c.  56. 

A  restraining  order  to  prevent  the  execution  by 
judgment  creditors  of  process  against  the  company 
can  only  be  applied  for  after  the  presentation  of  the 
petition,  and  such  petition  can  only  be  presented  after 
four  days'  notice:  Re  Eldorado  Union  Store  Co. 
(1886),  18  N.  S.  R.  6  R.  &  G.  514. 

The  enforcing  of  an  execution  is  a  "proceeding  " 
under  the  section:  In  re  Artistic  Colour  Printing  Co. 
(1880),  14  Ch.  D.  502;  In  re  Tohique  Gypsum  Co. 
(1903),  6  0.  L.  R.  515.     See  also  the  notes  under  s.  22. 

A  creditor  within  the  jurisdiction  will  be  restrained 
from  proceeding  with  an  action  beyond  the  territorial 
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juriHdiotiou  of  the  Court :  In  re  Iniemaiional  Pulp  and   Sect.  18. 
Paper  Co.  (1876),  3  Ch.  D.  594;  re  Tohique  Qypaum 
Co.,  supra. 

In  those  provinces  whose  codes  of  procednre  do  not 
contain  any  provision  for  staying  proccudingfM  analo- 
gous to  8.  16  (f)  Out.  iJud.  Act,  supra,  the  appiicration 
under  this  Hection  will  lie  made  ex  parte  to  the  judge 
before  whom  the  winding-up  petition  iH  pending  for  an 
injunction  restraining  any  actions  or  proceedings 
against  the  company  wheresoever  pending:  lie  Loudon 
d  Suburban  Hank  Co.  (1871),  19  W.  R.  950. 

Where  a  provision  as  to  stay  of  proceedings  analo- 
gous to  that  above  quoted  obtains,  the  proper  course 
is  to  apply  by  motion  ex  parte  to  the  Court  in  which 
the  action  to  be  stayed  is  pending  and  that  Court  will 
upon  the  usual  undertaking  as  to  damages  iK'ing  given, 
stay  further  proceedings  till  the  hearing  of  the  peti- 
tion: Re  General  Service  Co.,  [18911  1  Ch.  496;  Mas- 
bach  V.  Anderson  (1877),  26  W.  R.  100;  Rose  v.  Gard- 
den  (1877-8),  3  Q.B.  D.  235. 

Usually  the  application  is  made  on  notice  to  the 
plaintiff  in  the  action  or  suit,  but  in  a  proper  case  the 
order  may  be  made  on  an  ex  parte  application :  In  re 
Tobique  Gypsum  Co.,  supra.  The  latter  is  the  practice 
in  England,  vide  the  cases  cited  supra. 

The  application  may  Im?  made  in  Chambers,  but  it  is 
questionable  whether  the  Master-in-Chambers  would 
have  jurisdiction. 

In  cases  of  actions  in  foreign  Courts,  or  of  distress 
or  sale,  a|>])lieatiun  would  be  made  to  the  Court  or 
.ludge  lM*f(»n'  whom  the  winding-up  petition  is  pending 
for  an  injunction  to  restrain  the  proceeding  till  the 
hearing  of  the  petition.  If  the  application  to  restrain 
is  made  in  the  name  of  the  company  some  responsible 
person  must  give  the  usual  undertaking  as  to  dam- 
ages: Westminster  Assn.  v.  Upward  (1880),  24  Sol.  J. 
690. 

For  fonns  of  orders,  see  Palmer's  Company  Prece- 
dents, Part  III,  nth  ed.,  pp.  473  ff. 

The  better  practice  is  for  the  order  to  si)ecify  each 
action  or  proceeding  in  which  the  proceedings  are  to 
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Sect.  18.    be  restrained,  but  an  order  in  general  terms  will  not  be 
"invalid:  In  re  Tobique  Gypsum  Co.,  supra. 

Where  the  sheriff  had,  notwithstanding  an  order 
staying  proceedings,  proceeded  with  a  sale  under  an  ex- 
ecution against  the  lands  of  the  company  in  the  Prov- 
ince of  New  Brunswick,  and  had  executed  a  deed  to  the 
purchaser,  it  was  held  that  there  was  no  jurisdiction  in 
the  Court  to  make  an  order  under  the  Act  summarily 
declaring  the  sale  void  so  far  as  the  purchaser  and  a 
mortgagee  of  the  purchaser  were  concerned.  Moss, 
C.J.O.,  stated  that  it  would  be  different  as  regards  the 
execution  creditor,  and  perhaps  the  sheriff,  ibid. 

C!ourt  may  19.  The  court  may,  upon  the  amplication  of  any  creditor  or 

^*eMiD^ MO-  contributory,  at  any  time  after  the  winding-up  order  is  made, 
ceedings.  and  upon  proof,  to  the  satisfaction  of  the  court,  that  all  pro- 
ceedings in  relation  to  the  winding-up  ought  to  be  stayed,  make 
an  order  staying  the  same,  either  altogether  or  for  a  limited 
time,  on  such  terms  and  subject  to  such  conditions  as  the  court 
thinks  fit.    R.  S.,  c.  129,  s.  18. 

A  winding-up  order  once  pronounced  can  be  got  rid 
of  in  three  ways : — 

(a)  Before  the  order  is  entered  the  petition  may  be 
withdrawn  and  the  order  rescinded,  assuming  that 
there  is  only  one  petitioner:  In  re  Crown  Bank  (1890), 
44  Ch.  D.  634.  Once  entered  the  Court  has  no  juris- 
diction to  cancel  it,  except  under  special  circumstances, 
e.g.,  where  it  was  obtained  by  fraud  or  concealment  of 
material  facts:  In  re  Equitable  Loan  Co.  (1903),  6  0. 
L.  R.  26,  31,  and  cf.  McNabb  v.  Oppenheimer  (1885),  11 
P.R.  214. 

(b)  The  order  may  be  appealed  against;  see  the 
notes  to  ss.  101  and  104. 

(c)  An  application  may  be  made  under  s.  19  by  any 
creditor  or  contributory  (but  not  by  the  company :  Re 
Baxters,  Ltd.  (1898),  W.  N.  60)  that  all  proceedings 
under  the  winding-up  order  may  be  stayed.  The  Court 
has  a  discretion  as  to  whether  the  stay  should  be 

-    granted,  whether  it  should  be  absolute  or  limited  and  as 
to  the  terms  and  conditions  thereof. 

The  principles  on  which  the  Court  will  act  in  the 
exercise  of  its  jurisdiction  with  reference  to  staying 
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itig8  uuilur  a  windiuK-up  urtler  arc  Htated  by   Sect.  19. 

Buckley,  J.,  in  Re  Telescriptor  Syndicate  (1903),  2  Ch. 

174,  at  p.  180,  to  be  the  same  an  where  nn  application 
is  made  in  bankruptcy  to  rescind  a  receiving  order  or 
annul  an  adjudication  in  bankruptcy  where  **The  Court 
rt'fuscK  to  act  on  the  mere  asHent  of  the  creditors  in  the 
matter,  and  considern  not  only  whetlier  what  is  pro- 
posed ia  for  the  IxMiefit  of  the  creditors,  hut  also  whe- 
ther it  is  conducive  or  detrimental  to  coniniercial  mor- 
ality and  to  the  interests  of  the  public  at  larjce.  The 
more  consent  of  the  creditors  is  but  an  element  in  the 
'*  In  exercising  its  discretion  tlie  Court  will  have 
regard  to  such  facts  as: — that  there  has  Ik'ou  an  undis- 
closed agreement  between  promoter  and  vendor  pro- 
viding for  participation  by  the  former  in  the  share  con- 
sideration payable  on  Uie  sale;  that  there  has  been  a 
gift  of  paid-up  shares  to  the  directors;  that  there  are 
other  matters  connected  with  the  promotion,  formation 
or  failure  of  the  company,  or  the  conduct  of  its  busi- 
ness, which  appear  to  call  for  investigation. 

A  stay  may  properly  be  asked  for  where  some 
scheme  of  re-organization  is  contemplated:  Marine 
Investment  Co.  (1873),  8  Ch.  702. 

So  also  where  a  large  number  of  the  creditors  de- 
sired that  the  liquidation  should  proceed  under  some 
form  of  voluntary  liquidation  already  entered  uiM>n 
{e.fl.,  in  Ontario  under  the  Assignments  and  Prefer- 
ences Act)  as  l)eing  more  expeditious  and  inexpensive 
a  stay  was  granted  under  the  section :  lie  Belding  Lnm- 
her  Co,,  Ltd.  (1911 ),  23  O.  L.  K.  255.  In  this  case  the 
stay  was  until  the  Court  should  further  order  an  ap- 
plication of  any  creditor  upon  notice. 

^Vhere  a  shareholder  obtained  in  Manitoba  a  wind- 
ing-up order  against  a  company  incorporated  in  that 
province,  but  having  the  major  part  of  its  asset*,  in 
Saskatchewan,  and  carrying  on  business  in  the  Tnited 
States,  where  on  order  of  adjudication  in  bankruptcy 
had  iK'en  made  against  it,  the  majority  «»f  the  creditors 
and  shareholders  applied  for  a  stay.  All  the  unsecured 
creditors  had  proved  tlu'ir  claims  in  the  bankruptcy 
court.    It  was  held  that  once  everything  necessary  was 
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Court  may 
stay  wind- 
ing-up i)ro- 
ceedings. 


Sect.  19.  accomplished  to  make  the  assets  of  the  company  not 
~  vested  in  the  trustee  in  bankruptcy  available  for  the 
Canadian  creditors  pari  passu  with  the  creditors  in  the 
United  States  nothing  further  should  be  done  under  the 
order  until  it  became  necessary  to  take  some  action  in 
aid  of  the  bankruptcy  proceedings :  Re  Stewart  d  Mat- 
theivs  (1916),  34  W.  L.  E.  47,  (1916)  26  Man.  L.  R.  277. 

A  stay  may  be  granted  pending  the  preparation  of 
a  complete  list  of  contributories :  Re  Banque  St.  Jean 
(1908),  10  Que.  P.  E.  223. 

In  Re  Installations,  Ltd.  (1913),  14  D.  L.  E.  679,  a 
stay  was  granted  until  the  trial  of  an  interpleader 
issue  which  had  been  pending. 

Compare  the  Imperial  Companies  Act,  1862,  s.  89, 
and  see  the  following  cases  illustrating  the  conditions 
under  which  such  stay  will  be  granted:  Ex  p.  Barber 
(1849),  1  Mac.  &  G.  176;  Re  Worcester,  etc.,  Ry.  Co 
(1850),  3  De  G.  &  Sm.  189;  Re  South  Barrule  Co 
(1869),  L.  E.  8  Eq.  688;  Careiv's  Case  (1854),  5  D.  M 
&  G.  94;  Underwood's  Case  (1854),  5  D.  M.  &  G.  677; 
Clifton's  Case  (1854),  5  DeG.  M.  &  G.  743;  Re  Conti- 
nental Bank  (1867),  15  W.  E.  548;  Re  European  Ass. 
Co.  (1872),  W.  N.  85.    And  as  to  costs  see  Clark's  Case 
(1854),  1  K.  &  J.  22;  Ex  p.  Woolmer  (1851),  5  DeG. 
&Sm.  117. 


Company  to 

cease 

business. 


Effect  of  Winding-up  Order. 

20.  The  company,  from  the  time  of  the  making  of  the 
winding-up  order,  shall  cease  to  carry  on  its  business,  except  in 
so  far  as  is,  in  the  opinion  of  the  liquidator,  required  for  the 
beneficial  winding-up  thereof;  but  the  corporate  state  and  all 
the  corporate  powers  of  the  company,  notwithstanding  it  is 
otherwise  provided  by  the  Act,  charter  or  instrument  of  incor- 
poration, shall  continue  until  the  affairs  of  the  company  are 
wound  up.    R.  S.,  c.  129,  s.  15. 

Compare  Imperial  Companies  Act,  1862,  s.  131. 

On  the  making  of  a  winding-up  order  the  liquidator 
appointed  by  the  Court  takes  over  all  the  assets  which 
are  in  the  possession  of  the  company,  and  the  com- 
pany's business  ceases  to  be  carried  on  except  for  the 
purposes  of  the  liquidation.  The  corporate  character, 
however,  of  the  company  continues :  L.  Soucy  v.  Com- 
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.  te  d'lmprimerie  Industrtrlle  (1902)«  Que  5  V.  H.  8«et.i0. 
196;  as  do  nlso  its  corporate  powera,  e.g.,  Uic»  i>o\vor  to  — — 
luo;  though  Huch  powers  iniiHt  l)c  oxorcised  by  the  liqui- 
dator under  the  auUiority  of  the  Court:  Kent  v.  Com- 
munauU  des  Soeum  de  la  Providence  ( 1903),  A.  C.  220. 
The  liquiclntor  must  sue  in  hiR  own  name  when  he  acts 
as  the  representative  of  creditors  and  contrihutories, 
in  that  of  the  company  when  he  is  recovering  its  debts 
or  its  property,  ibid.:  Wm.  HamiUon  Mfg.  Co,  v.  Hatn- 
Uton  JSteei,  tfic,  Co.  (1911),  23  O.  L.  R.  270,  282.  See 
also  InternatioMal  Mininq  Sifndicate  v.  Stewart  (1914), 
48  N.  S.  R.  172. 

If  there  is  any  doubt  it  is  prudent  to  join  botli  the 
company  and  the  liquidator  as  co-plaiiitifTs. 

On  the  appointment  of  the  liquidator  the  powers  of 
the  dirc^ctora  oeaae,  s.  31;  except  as  continued  under 
that  section. 

The  winding-up  relates  back  to  the  date  of  service 
of  tlie  petition,  s.  5:  Bank  of  Hamilton  v.  Kramer 
Irwin  (1912),  ID.  L.  R.  476. 

After  a  winding-up  order  the  power  of  collecting 
the  assets  of  the  company  is  vested  solely  in  the  liqui- 
dator: Shaver  v.  Cotton  (1896),  23  A.  R.  426  at  429 
and  434;  ^anA-  of  Hochelaga  v.  Garth  (1886),  2  M.  L.  R. 
(S.C.)  201 ;  Richards  v.  Producers  Rock  A  Gravel  Co. 
(1914),  17  D.  L.  R.  588;  Victoria-Montreal  Fire,  dbc, 
Co.  V.  Derome  (1902),  Que.  21  S.  C.  319. 

After  the  winding-up  order  has  been  made  new 
rights  are  given  by  the  Act  of  Parliament — rights 
which  did  not  exist  before  the  winding-up,  and  rights 
which  can  be  enforced  only  under  tlie  winding-up:  In 
re  National  Funds  Assurance  Company  (187S).  10 
Ch.  D.  118,  125.  The  Statute  of  Limitations  doe!>  not 
run  against  a  creditor  after  the  order  has  been  nuide : 
In  re  (ienvral  Rolling  Stock  Company,  Joint  Stock 
Discount  Co/8  Claim  (1872),  L.  R.  7  Ch.  646.  The 
order  nullifies  as  between  the  company  and  its  credi- 
tors all  contracts  for  interest:  In  rv  International  ('ttn- 
tract  Company,  Hughes*  Claim  (1872),  L.  R.  13  Eq. 
(i23,  uidess  there  should  turn  out  to  be  a  surplus  of 
assets. 
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Sect.  20. 


Effect  of 

winding-up 

order. 


Effect  on 

existing 

contracts. 


After  a  winding-up  order  has  been  made  a  judg- 
ment creditor  of  the  company  cannot  bring  an  action 
under  K.  S.  0. 1886,  c.  157,  s.  61,  against  a  contributory 
for  payment  of  the  amount  unpaid  on  his  shares: 
Shaver  v.  Cotton  (1896),  23  A.  R.  426. 

As  the  section  operates  only  from  the  time  of  the 
making  of  the  order,  qucsre  whether  a  payment  made 
by  the  company  on  the  day  of  the  service  of  the  wind- 
ing'-up  petition,  the  order  being  made  five  days  later, 
is  made  after  the  commencement  of  the  winding-up; 
and  if  so,  whether  by  reason  of  that,  though  not 
objectionable  under  other  sections  of  the  Act,  it  ought 
to  be  set  aside:  Trusts  &  Guarantee  v.'  Munro  (1909), 
19  0.  L.  R.  480,  487  and  488.    ' 

Contracts  are  not  necessarily  terminated  by  the 
mere  fact  of  liquidation :  Hamilton  Mfg.  Co.  v.  Hamil- 
ton Steel,  (&c.,  Co.  (1911),  23  0.  L.  R.  270. 

Where  a  trust  company  under  arrangement  with  a 
client  is  entitled  to  retain  as  its  remuneration  a  per- 
centage of  the  return  on  an  investment  made  by  it  for 
the  client,  on  the  insolvency  of  the  trust  company  the 
benefit  of  the  arrangement  passes  to  the  liquidator 
who  will  not  be  compelled  to  surrender  the  security  to 
the  cestui  que  trust;  nor  will  the  Court  appoint  a  special 
trustee  for  carrying  the  arrangement  into  effect :  Re 
Dominion  Trust  Co.  and  Harper  (1915),  24  D.  L.  R. 
670. 

If  a  liquidator  sells  goods  previously  purchased  by 
the  company  under  a  conditional  sale  agreement  the 
unpaid  vendor  is  entitled  to  recover  out  of  the  estate 
the  full  amount  due  under  the  agreement :  In  re  Cana- 
dian Camera  S  Optical  Co.,  A.  R.  Williams'  Co.  Claim 
(1901),2O.  L.  R.  677. 

Where  a  lessee  from  the  company  had  an  option  to 
purchase  the  property,  the  winding-up  did  not  cut 
down  his  rights.  The  company  was  held  liable  in  dam- 
ages to  the  lessee  by  reason  of  the  sale  of  the  property 
by  the  liquidator  without  giving  the  lessee  an  oppor- 
tunity of  exercising  his  option:  McCarter  v.  York 
County  Loan  (1907),  14  0.  L.  R.  420. 
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If  tlic  liquiilator  electH  to  perform  u  coiitruct  pre-    8«ct.  20. 
vioasly  enteriHl  into  by  the  company  he  can  compel  the 
other  party  likewine  to  carry  it  out:    Mvrsrtf  <'  -^  (f. 
Iron  Co.  V*.  Xaylor  (1884),  9  App.  Cas.  434. 

While  a  winding-up  order  under  tlie  Act  will  super-  Kff«^on 
'de  a  voluntary  winding-up,  it  ducH  not  render  a  w^iiUhm'^p. 
w»luntary  winding-up  void  ab  initio;  and  a  subsequent 
proeeeilin^  under  the  Dominion  Act  will  not  vitiate  the 
proceedin^H  under  the  statute  governing  the  voluntary 
liquitlation :  He  City  Transfer  Co.,  Ex  p.  Potter  (1917), 
34  1).  L.  R.  457. 

Au  order  for  the  winding-up  of  the  company  is  a  i»LM>harce  of 
notice  of  discharge  to  the  servants  of  the  company: J^^JJJ^/*' 
In  re  General  Rolling  Stock  Co.,  Chapman's  Case 
(1886),  L.  B.  1  Eq.  346;  In  re  Imperial  Wine  Co.,  Sher- 
reff's  Case  (1872),  L.  R.  14  Eq.  417;  In  re  Oriental 
Bank  Corporation,  MacDouall's  Case  (1886),  32  Ch. 
D.  366.  And  see  liolf^  v.  Canadian  Timber  and  Saw 
Mills,  Ltd.  (1904-7),  12  B.  C.  R.  363;  Re  The  City  Cold 
Storage  Co.,  Ltd.  (1916),  30  D.  L.  R.  574. 

But  where  the  business  is  continued  after  the  wind- 
ing-up and  the  former  servants  are  actually  employed, 
the  old  contract  between  the  company  and  its  servants  • 
continues  in  force.    The  notice  of  discharge  must  be . 
given  pursuant  thereto:     In  re  English  Joint  Stock 
Rank,  Ex  p.  Harding  (1867),  L.  R.  3  Eq.  341. 

A  winding-up  order  does  not  defeat  a  valid  lien  fMTwt  on 
claimed  by  the  solicitor  on  the  documents  of  the  com-  ""**' 
pany  in  his  hands  at  the  presentation  of  the  petition: 
In  ir  Capital  Fire  his.  Association  (1883),  24  Ch.  D. 
408. 

The  order  does  not  interfere  with  the  right  of  a  mort- 
gagee to  appoint  a  receiver  under  a  power  in  the  mort- 
gage deed :  In  re  llmry  Pound,  Son  tf  llutrhins  ( 1889), 
42  Ch.  1>.  402 ;  but  the  receiver  cannot  take  {Missession 
without  the  leave  of  the  Court. 

For  the  effect  of  a  winding-up  onier  in  preventing  sh«r^ 
a  shanOioIder  from   rescinding  his  contract   to  take  '**    "* 
shares.    See  Oakes  v.  Turquand  (1867).  L.  R.  2  II.  L. 
325;  Tennent  v.  Glasgow  Rank  (187D),  4  App.  Cas.  615. 
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charge  of 
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Eflfect  on 
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After  the  order  he  can  no  longer  sue  the  company 
i'or  a  misrepresentation  by  which  he  was  induced  to 
take  the  shares :  Houldstvorth  v.  City  of  Glasgow  Bank 
(1880),  5  App.  Cas.  317.  Nor  for  breach  of  contract  in 
issuing  shares  at  a  discount  in  pursuance  of  an  agree- 
ment to  issue  fully  paid  up  shares :  In  re  Addlestone 
Linoleum  Co.  (1887),  37  Ch.  D.  191. 

But  any  person  who  has  entered  into  an  agreement 
with  the  company,  other  than  agreement  to  take  shares, 
may  if  an  action  be  brought  against  him  for  a  breach 
of  an  agreement,  even  after  the  winding-up,  plead  by 
way  of  defence  that  he  was  induced  to  enter  into  the 
contract  by  the  fraud  of  the  directors :  In  re  Monarch 
Ins.  Co.,  Gorrissen's  Case  (1873),  L.  E.  8  Ch.  507,  516. 

The  winding-up  order  will  not  prevent  a  contingent 
liability  on  the  part  of  the  company  from  ripening  into 
a  debt ;  therefore  the  holder  of  a  fire  policy  issued  by  a 
company  may  prove  in  the  winding-up  for  the  full 
amount  of  loss  covered  by  the  policy,  though  the  fire 
occurred  after  the  date  of  the  winding-up  order :  In  re 
Northern  Counties  of  England  Fire  Ins.  Co.,  Macfar- 
lane's  Claim  (1880),  17  Ch.  D.  337. 

Where  the  liquidators  have  not  obtained  leave  to 
carry  on  the  business  of  the  company,  their  only  duty 
is  to  wind  it  up,  and  they  are  bound  to.  distribute  the 
assets  according  to  the  liabilities  as  they  exist  at  the 
date  of  the  stoppage;  they  cannot  alter  those  liabili- 
ties by  making  a  fresh  contract :  In  re  East  of  England 
Banking  Co.  (1868),  L.  R.  4  Ch.  14. 

It  has  been  held  in  England  that  a  provision  in 
the  articles  that  a  call  should  not  be  made  without  the 
consent  of  three-fourths  of  the  shareholders,  does  not 
apply  to  a  call  made  in  the  winding-up:  In  re  Coed 
Madog  Slate  Co.  (1877),  W.  N.  190.  Nor  does  a  pro- 
vision as  to  the  instalments  by  which  calls  are  to  be 
payable:  In  re  Cordova  Union  Gold  Co.,  [1891]  2  Ch. 
580.     But  see  s.  59  and  notes  of  this  Act. 

Provisions  in  the  articles  as  to  interest  upon  calls 
do  not  apply  to  calls  made  in  the  winding-up:  In  re 
Welsh  Flannel  and  Tweed  Co.  (1875),  L.  R.  20  Eq.  360. 
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21.  All  tratufeni  of  iharea,  except  trancfera  made  Ui  or  with    Beet.  21. 
the  MUkCtion  of  tiie  liquidator,  under  the  authority  of  the  <' 
and  every  alteration  in  the  Ntatuitof  the  nii'iiilN>rt4  of  tUv  coin;  ,„t,i 

after  the  commencement  of  HUeh  winding-up,  Mhall  l)e  vuid.  it.  h  . 
129,  t.  15. 

Compare  s.  131  Imperial  Act,  1862. 

Transfers  of  shares  are  forbidden  after  the  com- 
mencement of  the  winding-up,  i.e.,  the  date  of  service 
of  the  notice  of  prfsontation  of  the  petition,  s.  5.  The 
Act  contains  no  provision  as  to  when  tne  winding-up 
oommences  where  the  a))plication  for  winding-up  is 
by  the  company,  for  in  that  case  no  notice  is  require*!, 
s.  13  (2). 

As  to  ** alteration  in  the  status  of  the  members"  see 
I'almor  PrtHsedents  (1912),  11th  cd.,  Part  II,  p.  448. 

After  n  winding-up  a  transfer  of  shares  may  be 
made  with  the  sanction  of  the  liquidator  acting  under 
the  authority  of  the  Court:  Redfern  v.  Poison  (1894), 
25  O.  R.  :V21.*  Compare  s.  34.  See  Kx  p.  Tatflor  (1877), 
W.  N.  p.  136;  Pacmid  v.  Fournier  (1883),  10  Q.  L.  B. 
54. 

The  leave  of  tlie  Court  will  only  be  granted  upon 
special  grounds:  In  re  Onward  Building  Society 
(1891),  2  Q.  B.  D.  463.  The  general  scheme  of  the  Act 
is  that  **  *  as  the  tree  falls  so  it  must  lie,*  unless  the 
Court  chooses  to  alter  the  existing  state  of  things," 
per  Bo  wen,  L..J.,  ib.,  at  p.  482. 

The  liquidator  alone  is  powerless  to  accept  trans- 
fers void  under  s.  21 ;  nor  will  the  fact  that  he  has  in- 
advertently placed  the  names  of  the  transferees  on  the 
list  of  contributories  and  obtained  a  judgment  against 
the  transferees  release  the  transferors:  He  Ontario 
Bauk,  Maasey  d'  Lee's  Case  (1912),  8  D.  L.  B.  243. 

The  application  of  the  section  is  limited  to  trans- 
fers of  shares  and  alteration  of  the  status  of  memlK»rs: 
Trii.vf.s  (f  (iuarantee  Co.  v.  Munro  (190i)),  19  U.  L.  B. 
4S0,  487  and  488. 

22.  After  the  winding-up  order  is  made,  no  suit,  action  or  After  wind- 
other  proceeding  <«hall  he  proceeded  witli  or  coinincnced  ajjainst  '«>««»P  order, 
the  company,  except  with  the  leave  of  the  court  and  subject  t<»|[fain»t  con- 
such  terms  as  tl>e  court  impoaee.  R.  8.,  c.  129,  ».  16.  !»•"*  -tay^d. 

Compare  Im|)erial  Companies  Act,  1862,  s.  87. 
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The  Court  will  not  allow  its  administration  of 
assets  to  be  interfered  with  by  other  proceedings 
affecting  the  estate ;  and  creditors  of  such  estate  must 
bring  their  rights  into  the  Master's  office,  which  the 
Act  substitutes  for  proceedings  at  law :  Clarke  v.  Union 
Fire  Insurance  Co.,  Caston's  Case  (1884),  10  P.  R.  339. 
See  also  Graham  v.  Casselman  (1893),  Q.  R.  4  S.  C.  91. 

The  section  must  be  read  with  section  133  of  the 
Act-  which  lays  down  the  general  rule  that  all  remedies 
to  enforce  claims  against  the  estate  are  obtainable  by 
summary  petition  and  not  by  action.  The  leave  to 
proceed  with  or  commence  an  action  provided  for  in 
s.  2'2  is  obtainable  only  where  there  are  such  excep- 
tional circumstances  present  as  justify  its  being 
granted:  Re  Raven  Lake  Portland  Cement  Co.,  Na- 
tional Trust  V.  Trusts  S  Guarantee  (1911)  24  0.  L.  R. 
286,  and  where  nothing  more  than  the  amount  and  ordi- 
nary questions  of  fact  and  law  are  involved  that  is 
not  enough:  Re  J.  McCarthy  S  Sons  (1916-7)  38  0.  L. 
R.  3;  32  D.  L.  R.  441  (App.  Div.).  The  section  should 
further  be  compared  with  s.  84,  which,  as  regards  the 
proceedings  to  which  it  applies,  viz.,  those  of  a  judicial 
nature,  has  a  retroactive  effect.  Section  22,  on  the  other 
hand,  while  general  in  its  application,  only  affects  pro- 
ceedings taken  after  the  winding-up  order  has  been 
made.  Those  taken  before  will  not  be  affected  unless 
they  are  caught  by  s.  84:  E.  C.  Colwell  Candy  Co. 
(1899-02)  35  N.  B.  R.  613.  See  further  the  notes  to  s. 
84. 

The  Court  having  charge  of  the  winding-up  is  a 
Dominion  Court  and  the  operation  of  s.  22  extends  to 
any  province  in  which  proceedings  are  sought  to  be 
taken.  Thus  it  will  prevent  an  action  being  brought 
against  the  company  or  its  liquidator  in  another  prov- 
ince without  leave  from  the  Court  which  has  charge 
and  control  of  the  winding-up  proceedings,  i.e.,  the 
Court  which  made  the  winding-up  order:  Stewart  v. 
Lepage  (1916),  53  S.  C.  R.  337;  H.  J.  Carson  &  Co.  v. 
Montreal  Trust  Company  (1915),  49  N.  S.  R.  50;  Blais 
V.  Bankers'  Trust  Corporation  (1913),  14  D.  L.  R.  277; 
Re  Hohbs  and  Kenn<ibeek,  &c.,  Co.  (1918),  14  0.  W.  N. 
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358,  ami  see  Planle  v.  Dalman  Pulp  Co.  (1914),  20  D.    8eet.S2. 

T.  K.  983.  ^ 

Ij^orance  of  tho  existence  of  the  winding-up  order 
made  in  another  province  will  not  help  the  plaintiff, 
('\(M >pt  possiblv  as  to  costs:  Lavell  v.  Cantidian  Mineral 
liubber  Co.  (1914),  14  D.  L.  B.  521,  523. 

There  is  jurisdiction  under  the  section  even  with 
regard  to  actions  outside  the  ordinary  territorial  juri8> 
diotion  of  the  Court  having?  the  conduct  of  the  wind- 
ing-up: In  re  Tobique  Gypsxnn  Co.  (1903),  6  0.  L.  K. 
515,  518;  and  the  Court  has  restrained  an  action  in 
the  Courts  of  another  province  against  the  insolvent 
company  and  its  liquidators:  Baxter  v.  Central  Hank 
(1891),  20  O.K.  214. 

A  suit  cannot  be  entered  against  the  liquidator  no  suit, 
>^ithout  leave:  liobillard  v.  Blanchet  (1901),  Q.  B.  19;2iJ°p%. 
S.  C.  383,  and  see  the  cases  cited  supra;  but  the  section  «*«<Jin«. 
does  not  prevent  a  defendant  from  taking  without 
leave  the  necessary  steps  to  defend  himself  in  an  action 
brought  against  him  by  the  liquidator  or  the  company 
in  liquidation,  e.g.,  an  application  to  set  aside  a  con- 
current writ  of  summons  for  service  out  of  the  juris- 
diction and  service  thereof:  Frid  Le^vis  Co.  v.  Homes 
ft  al.  (1914-5),  8  Sask.  L.  B.  185.  Nor  does  the  section 
prevent  a  sheriff  from  making  a  return  of  nulla  bona 
to  a  ^Tit  of  execution  issued  and  received  before  the 
making  of  the  uinding-up  order,  for  that  is  not  a 
*'  proceeding  "  within  the  section:  Pukulski  v.  Jardine 
(1912),  20  O.  L.  B.  3-23;  (1912),  5  D.  L.  242.  The  sec- 
tion does  not  cover  obligations  incurred  by  the  liqui- 
dator in  the  course  of  the  liquidation:  Re  Scott  v. 
Silver  (1913),  8  O.  W.  N.  552.  In  the  last  mentioned 
case  Middleton,  J.,  dismissed  a  motion  for  an  order 
prohibiting  the  enforcement  of  a  judgment  against  a 
litiuidator  garnishee  where  leave  to  sue  the  liquidator 
iiad  not  IxH^n  obtained. 

Where  a  judgment  had  been  reser\'ed  in  the  case 
the  dvUbrn'  was  discharged  upon  a  winding-up  order 
being  made:  Mollutr  v.  La  Cic  dv  Pulpe  (1887),  3  M.  L. 
B.  (R.  C.)  273. 

O.C.A.— 47 
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Sect.  22.  In  order  to  distrain  after  a  winding-up  order  has 
been  granted  leave  is  necessary,  for  a  distress  is  a 
'^  proceeding  "  within  the  section:  In  re  Ottawa  Porce- 
lain &  Carbon  Co.  (1900),  31  0.  R.  679,  689.  See  fur- 
ther the  notes  to  ss.  23  and  84. 
Secured  Mortgagees   or  bondholders   can  not   proceed  to 

creditors.  enforce  their  remedies  without  leave :  Re  Winnipeg  S 
Western  Development  Co.  (1915-16),  33  W.  -L.  'R. 
749,  though  in  British  Columbia  Tie  S  Timber  Co. 
(1907-9),  14  B.C.R.  81,  Clement,  J.,  refused  to  interfere 
with  a  mortgagee's  sale  proceedings  on  the  ground 
that  he  was  not  proceeding  in  defiance  of  s.  22,  but  this 
case  seems  to  be  opposed  not  only  to  the  authorities 
elsewhere  but  also  to  In  re  The  Lenora  Mount  Sicker 
Co.  (1900-3),  9  B.  C.  R.  471,  de'cided  in  the  same  prov- 
ince. See  also  Re  Dominion  Milling  Co.  (1912),  3  D.  L. 
R.  897;  3  O.W.N.  1618. 

The  matter  is  further  considered  infra,  and  under 
s.  133  and  in  the  notes  to  s.  69  of  the  Companies  Act 
under  the  heading  'Bonds.' 

Efifect  of  the  An  actiou  brought  without  leave  will  be  dismissed 
unauthor?zed  ^^  Quebec  on  exception  to  the  form :  Marcotte  v.  Tur- 
proceedings.  cot  (1901-2'),  4  Q.  P.  R.  342;  Soucy  V.  Electric  (1902),  5 
Q.  P.  R.  105.  In  Ontario  a  motion  to  dismiss  such  an 
action  for  want  of  prosecution  was  refused  on  the 
ground  that  the  section  imposed  an  absolute  stay: 
Duke  V.  Ulrey  (1909),  H  0.  W.  R.  392.  In  Blais  v. 
Bankers'  Trust  Corporation  (1914),  14  D.  L.  R.  277, 
and  Lavdl  v.  Canadian  Mineral  Rubber  (1914),  14 
D.  L.  R.  521,  it  was  held  that  an  action  commenced 
without  leave  being  irregular  only  should  be  stayed 
until  leave  was  granted;  so  also  to  the  same  effect: 
Stewart  v.  Lepage  (1916),  53  S.  C.  R.  337,  and  H.  J. 
Carson  S  Co.  v.  Montreal  Trust  Comipany  (1915),  49 
N.  S.  R.  50.  Sale  proceedings  commenced  without 
leave  were  permitted  to  be  carried  on  on  terms  with- 
out being  required  to  be  commenced  anew :  Re  Winni- 
peg S  Western  Development  Co.  (1915-6),  33  W.  L.  R. 
749.  A  garnishee  summons  depending  on  an  unautho- 
rized action  is  ineffective  and  will  be  set  aside :  Lavell 
v.  Canadian  Mineral  Rubber,  supra. . 
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\a*hv9  to  continue  an  action  ia  a  matter  of  discrc-   teet.  2?. 

tion  and  leave  lias  btH»n  granted  to  enable  tlie  plaintiff 
to  enforce  the  Htatutory  remedy  againHt  directors  which 
I  iivolvcB  the  need  of  a  judgnment  and  execution  a^cainst 
!lu'  eompauy  with  a  return  of  the  sheriff:  liislrr  v. 
Albtrta  Newspapers,  Ltd.  (1919),  46  D.  L.  R.  536. 

A  judgment  entered  against  the  company  after  a 
winding-up  order  has  been  made  is  wholly  void  and 
migratory:  Keatinp  v.  Graham  (1894),  26  O.  R.  361; 
(iiaham  v.  Cassvlman  (1893),  Q.  H.  4  S.  C.  91. 

For  distresses,  attachments,  etc.,  which  are  speci-  r>iiitr«««. 
ally  dealt  with  in  s.  23,  see  the  notes  to  that  section.  Jtr.  *^ '"" " 
An  undertaking  by  a  provisional  liquidator  in  posses- 
sion to  pay  a  landlonrs  claim  for  overdue  rent  in  pre- 
ference to  the  claims  of  other  creditors,  where  the 
landlord  has  taken  no  steps  to  assert  his  claim  until 
after  the  winding-up  has  begun  is,  owing  to  ss.  22  and 
23,  void,  unless  the  permission  of  the  Court  is  first 
.>btained:  Fuches  v.  Hamilton  Tribune  (1884),  10  P.  R. 
409.  A  different  view  seems  to  have  been  taken  by 
Morrison,  J.,  in  Plummer  v.  Sullivan  Machinery 
(1917),  2  W.  W.  R.  229;  24  B.  C.  R.  104.  There  ven- 
dors of  machinery  under  contract  of  coivditional  sale 
whereby  the  property  remained  in  them  until  payment, 
and  who  had  complied  with  s.  76  (the  liquidator  not 
having  complied  with  s.  77),  seized  and  re-sold  the 
iiiacliint^ry,  and  an  action  brought  by  the  liquidator 
for  wrongful  seizure,  was  dismissed.  Morrison,  J.,  ob- 
served that  the  sections  of  the  Act  as  to  restraining 
actions  and  not  allowing  them  to  proceed  are  intended, 
not  for  the  purpose  of  harassing  or  impeding  or  in- 
juring third  parties,  but  for  the  purpose  of  preserving 
the  limited  assets  of  the  company  in  the  best  way  for 
distribution  among  creditors  who  may  be  entitled 
thereto. 

Ai)plicatiun  for  leave  (after  an  order  ol  delegation  Aiipii.-niim 
has  ln-en  made  under  s.  110)  should,  save  in  exceptional 
eases,  be  made  to  the  Master  or  Referee:  He  J.  Mc- 
Carthff  it'  Sons  (1916-7),  38  0.  L.  R.  3;  32  D.  L.  R.  441, 
per  Hodgins,  J. A.  Hitherto  applications  have  fre- 
quently been  made  to  a  Judge  in  Chambers  not  only  in 


for  lenve. 
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Sect.  22.  Ontario,  but  in  the  other  provinces.  A  County  Court 
Judge  has  no  jurisdiction  under  the  section :  Ooldrich 
V.  Colonial  Assurance  Co.  (1916),  28  D.  L.  R.  542. 

The  application  must  be  made  to  the  Court  in  Can- 
ada which  has  the  conduct  of  the  winding-up,  even 
though  the  application  is  for  leave  to  continue  an 
action  begun  before  the  winding-up  in  a  province 
other  than  that  in  which  the  winding-up  is  proceeding : 
Brewster  v.  Canada  Iron  (1914),  7  0.  W.  N.  128.  See 
also  Hante  v.  Dalmas  Pulp  Co.  (1914),  20  D.  L.  R.  983. 
Leave,  however,  is  obtainable  in  Ontario  to  sign  final 
judgment  against  a  company  incorporated  in  England, 
having  its  head  office  there  and  being  in  process  of 
liquidation  there,  but  doing  business  and  having  assets 
in  Ontario:  Plummer  v.  Superior,  dc,  Co.  (1885),  10 
P.  R.  527.  Leave  having  been  granted,  the  Exchequer 
Court  is  competent  to  entertain  an  action  in  rem 
against  a  ship  for  collision,  its  jurisdiction  not  being 
taken  away  by  ss.  22  &  23:  The  R.  d  0.  Nav.  Co.  v.  ^.S'. 
Imperial  (1908-9),  12  Ex.  Ct.  243. 
Discretion  The  cffcct  of  s.  133,  whcrc  it  applies,  as  to  which 

leave.^"'^  scc  the  uotes  to  that  section,  is  to  make  special  grounds 
necessary  to  be  shown  in  order  to  justify  the  granting 
of  leave  under  s.  22 :  Re  Raven  Lake  Cement  Co.,  Na- 
tional Trust  V.  Trusts  S  Guarantee  (1911),  24  0.  L.  R. 
286;  Ee  J.  McCarthy  &  Sons  (1916-7)  38  0.  L.  R.  3;  32 
D.  L.  R.  441  (App.  Div.). 

Thus  where  in  addition  to  the  claims  of  the  appli- 
cant and  of  the  liquidator  an  interest  in  the  assets  in 
question  was  alleged  by  a  mortgagee,  who  would  not  be 
bound  by  the  determination  of  the  issue  as  between  the 
liquidator  and  the  claimant  by  summary  proceedings 
under  s.  133,  Mulock,  C.J.K.B.,  in  Kurtz  v.  McLean 
(1908),  11  0.  W.  R.  437,  made  an  order  that  if  the  mort- 
gagee was  unwilling  to  come  in  under  the  winding-up 
proceedings,  leave  should  be  granted  to  bring  an 
action. 

After  an  order  for  winding-up  of  a  Manitoba 
company.  P.,  a  servant  of  the  company,  asked  leave  to 
bring  an  action  against  the  company  for  arrears  of 
wages  so  that  after  a  return  of  nulla  bona  he  might 
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su<>  tlu'  iliroctorH  under  s.  276  of  the  Manitoba  (Vmi-    8eet. 22. 
paiiioK  Aft.     ljt»ave  was  granted:  He  Lakf  Winnipefj 
Transportation  Co,  (1891),  7  Man.  B.  602. 

Where  previously  to  the  winding-up  a  shareholder 
had  lK»en  sued  by  the  Company  for  unpaid  calU  and 
had  delivered  a  defence  and  connterclaimed  for  the  can- 
cellation of  his  subscription  on  the  ground  of  misre- 
pivsentations  in  the  prospectus,  the  shareholder's  ap- 
plication for  leave  to  proceed  in  the  action  was  refused 
on  the  ground  that  he  could  have  in  the  winding-up  all 
the  relief  claimed  in  the  action:  Re  Pahenham  Pork 
Packinff  Co.  (1903),  6  O.  L.  K.  582.  But  where  a  share- 
holder had  sued  for  cancellation  of  his  subscription 
on  the  ground  of  fraud,  and  costs  had  been  incurred 
and  the  action  was  on  the  list  for  trial,  leave  was 
granted  in  Quebec:  Johnson  v.  The  Ewart  Co,  (1907), 
Q.  R.  31  S.  C.  336.  Where,  although  the  amount  to  be 
claimed  in  the  proposed  action  is  considerable,  but 
nothing  more  than  the  amount  and  ordinary  questions 
of  fact  and  law  are  involved,  leave  Is  not  to  Iw*  granted : 
Re  J.  McCarthy  rf  Sons  (1916-17),  38  O.  L.  R.  3;  32  I). 
L.  R.  441  (App.  Div.).  So  also  an  application  was  re- 
fused for  leave  to  bring  an  action  to  set  aside  stock 
subscriptions  on  failure  of  the  ap])licant  to  show  such 
special  and  unusual  circumstances  ai?  to  make  it  reason- 
ably clear  that  the  Master  could  not  satisfactorily  deal 
with  the  question:  Tithcrintfton  v.  Distributors  (1906), 
8().  W.  R.  329. 

Where  an  action  has  already  been  dismissed  and 
has  become  barred  by  lapse  of  time  when  the  winding- 
up  order  is  made  a  new  action  should  not  be  autho- 
rized: Cold  rich  v.  Colonial  Assurance  Co.  (1916),  28 
I).  L.  R.  542. 

An  api)eal  lies  from  an  order  made  under  s.  22.  \vi^*\ 
giving  leave  to  bring  an  action:  Re  J.  Mr<\trthif  <f  u^rT^i* 
Sons  (1916-7),  38  O.  L.  R.  3;  32  D.  L.  R.  441.  Where 
the  Cnurt  cannot  say  that  the  discretion  of  the  Judge 
or  offieial  to  whom  the  application  was  made  was  exer- 
cised wrongly,  his  order  granting  (»r  refusing  leave 
will  not  be  disturbed  on  appeal :  Re  Raven  Jjake  Port- 
land Cement  Co,,  National  Trust  v.  Trusts  <^  Ouaran- 
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Sect. 22.  tee  (1911),  24  0.  L.  E.  286;  Re  Toronto  Cream  and 
Butter  Co.  (1909),  14  0.  W.  R.  81.  Where  leave  had 
been  granted  to  the  applicant  to  sue  the  company  for 
specific  performance  of  an  agreement  for  exchange  of 
lands,  or  in  default  for  cancellation  of  the  agreement 
and  recovery  of  the  applicant's  lands,  of  which  the 
company  was  in  possession,  the  Master's  discretion  in 
granting  leave  was  held  on  appeal  to  have  been  pro- 
perly exercised:  Re  Transcontinental  Townsite  Co. 
(1915),  21  D.  L.  R.  291 ;  25  Man.  L.  R.  193.  The  discre- 
tion may  be  reviewed  on  appeal :  Re  Cushing  Sulphite 
Fibre  Co.  (1906-8),  38  N.  B.  R.  581.  Moreover,  where 
*'  the  order  appealed  from  was  made  on  a  wrong  prin- 

ciple it  was  set  aside  by  the  On1;ario  Court  of  Appeal : 
Re  J.  McCarthy  S  Sons  (1916-7),  38  0.  L.  R.  3;  32 
D.  L.  R.  441.  The  rule,  however,  that  an  exercise  of  a 
discretion  proceeding  on  proper  principles  is  not 
generally  to  be  interfered  with,  still  stands,  ibid.,  per 
Meredith,  C.J.C.P. 
Application  When  the  Court  is  asked  to  stay  an  action,  the 
ceedSy**^**  only  material  question  to  be  considered  is,  whether 
there  are  any  circumstances  which  render  it  necessary 
that  the  action  should  be-  continued,  or  whether  the 
claim  of  the  plaintiff  is  not  one  which  can  be  as  easily 
dealt  with  in  the  winding-up  as  in  any  other  way.  If 
the  claim  sought  to  be  enforced  is  capable  of  being 
satisfactorily  dealt  with  in  the  winding-up  other  pro- 
ceedings to  enforce  it  will  be  stayed:  In  re  Hermann 
I/oog,  Limited  (1887),  36  Ch.  D.  502;  In  re  Interna- 
tional Pulp  S  Paper  Co.  (1876),  3  Ch.  D.  594;  In  re 
Australian  Direct  Steam  Navigation  Co.  (1875),  L.  R. 
20  Eq.  325 ;  Re  Briton  Medical  Assurance  Association 
(1886),32Ch.  D.  503. 

See  also  the  cases  supra  and  the  notes  to  s.  133  of 
the  Act. 

After  a  winding-up  order  had  been  made,  P.,  a 
resident  of  Ontario,  brought  an  action  against  the 
company  in  the  State  of  Michigan,  to  attach  certain 
property  of  the  company  there.  The  liquidator  brought 
an  action  in  Ontario  for  an  injunction  to  restrain  P. 
from  proceeding  with  his  action  in  Michigan.      Held, 
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that  this  case  oould  not  bo  distinguished  in  prinoiple  Sect.  22. 
fn)m  Ex  parte  HaUway  Steel  and  Plant  Co,,  In  re 
Taylor  (1878),  8  Ch.  D.  183,  and  upon  the  facts  diH- 
oloscd  the  injunction  was  refuHcd  and  P.  was  allowed 
to  continue  his  action  in  Michigan :  In  re  Lake  Superior 
Wative  Copper  Co.,  Ltd.,  Re  Plummer  (1885),  9  O.  B. 
l!77. 

If  the  Court  is  of  the  opinion  Umt  ^thc  action 
ought  not  to  be  stopped,  e.g.,  where  an  action  is  in- 
stituted against  directors  and  other  individuals  as 
Well  as  against  the  company,  the  Court  will  allow  the 
proceedings  to  go  on,  but  will  require  the  plaintiff  to 
undertake  not  to  issue  execution  against  the  company 
without  leave  of  the  Court:  McEwan  v.  London  and 
Bombay  and  Mediterranean  Bank  (1866),  W.  N.  407; 
Uagell  v.  Currie  (1867),  W.  N.  75. 

Secured  creditors  such  as  mortgagees  and  l)oud-  Mortcagee* 
holders  are  in  a  different  position.  A  mortgagee  will  JJjii^^* 
not  generally  be  restrained  from  enforcing  his  rights 
against  the  mortgaged  property :  Lloyd  v.  David  Lloyd 
d  Co.  (1877),  6  Ch.  D.  339;  i2e  Longendale  Cotton  Spin- 
ning Co.  (1878),  8  Ch.  D.  150;  Re  Cushing  Sulphite 
Fibre  Co.  (1906-8),  38  N.  B.  B.  581.  It  is  otherwise 
where  there  is  onlv  an  equitable  charge  and  not  a  mort- 
gage: Andrews  v!  Swansea  (1880),  50  L.  J.  Q.  B.  428. 
In  general  the  secured  creditor  has  a  right  to  apply  for 
and  obtain  leave  to  bring  an  action  or  take  sale  pro- 
ceedings: In  re  The  Lenora  Mount  Sicker,  i&c.,  Co. 
(1900-3),  9  B.  C.  B.  471 ;  Re  Winnipeg  db  Western  De- 
velopment Co.  (1915-6),  33  W.  L.  B.  749.  Terms  may 
be  imposed,  e.g.,  in  the  last  mentioned  case  successive 
adjourimients  were  ordered  conditionally  on  the  com- 
pany's making  certain  payments  of  arrears  of  interest 
and  taxes  with  a  view  to  protecting  the  company  and 
permitting  the  assets  to  l)e  sold.  The  liquidator,  how- 
ever, is  not  entitled  to  the  conduct  of  a  sale  under 
foreclosure  proceedings,  and  an  order  made  at  his 
instance  by  the  Judge  directing  the  winding-up  pro- 
ctMclings  postponing  tlie  sale  and  directing  tlie  referee 
to  advertise  and  fixing  a  subsequent  date  for  sale,  was 
held    to    be    bad:    Re    Cushing    Sulphite    Fibre    Co. 
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Sect.  22.  (1906-8),  38  -N.  B.  R.  581.  The  fact  that  prior  to  the 
winding-up  order  judgments  against  the  company  have 
been  registered  will  not  disentitle  a  mortgagee  or  bond- 
holder from  obtaining  leave  to  proceed  to  enforce  his 
security:  Re  Giant  Mining  Co.  (1901-4),  10  B.  C.  R. 
327. 

While  the  bondholders  will  be  permitted  to  proceed 
unless  any  special  reasons  are  shown  to  the  contrary, 
the  Court  has  a  discretion  to  grant  or  refuse  leave, 
and  in  Re  Martin  International  Trap  Rock  Co.  (1915), 
8  0.  W.  N.  599,  a  delay  was  ordered  to  enable  the  liqui- 
dator to  sell  the  assets.  Moreover,  where  a  bond- 
holder's application  for  leave  to  commence  an  action 
is  opposed  by  the  majority  of  the  bondholders,  the 
Court  has  refused  leave :  Re  Excelsior  Brick  Co.,  Ltd. 
(1916),  an  unreported  decision  of  Middleton,  J, 

See  further  s.  133  and  the  notes  to  s.  69  of  the  Com- 
panies Act,  under  *'  Bonds  "  and  ''  Receivers." 

Execution,  23.  Every  attachment,  sequestration,   distress  or  execution 

etc.,  against  p^t  in  force  against  the  estate  or  effects  of  the  company  after 
void  the  making  of  the  winding-up  order  shall  be  void.     R.  S.,  c. 

129,  s.  17. 

Compare  s.  18  of  this  Act,  and  see  notes  to  that 
section. 

Compare  ss.  163  and  198  of  Imperial  Companies 
Act,  1862,  (the  last  named  section  is  not  in  the  Cana- 
dian Act),  but  the  Act  has  been  construed  to  have  the 
same  effect  as  though  it  contained  such  a  section: 
Shaver  v.  Cotton  (1896),  23  A.  R.  426;  Re  Exliall  Min- 
ing Co.,  4  DeG.  J.  &  S.  377.  Section  163  (now  s.  211  of 
the  Imperial  Act  of  1908)  corresponds  to  our  section 
23,  and  section  87  (now  s.  142  of  the  Imperial  Act  of 
1908)  corresponds  to  our  section  22.  The  two  sections 
must  be  read  together.  The  result,  accordingly,  is 
that  only  every  attachment,  sequestration,  distress  or 
execution  *'  put  in  force  "  after  the  winding-up  order 
is  void,  and  even  the  putting  in  force  is  void  only  if 
leave  has  not  been  obtained  under  section  22 :  Risler  v. 
Alberta  Newspapers,  Ltd.  (1919),  46  D.  L.  R.  536,  538. 
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In  the  Kn^lisli  Act,  s.  163  is  ooiitrullcd'by  8.  87,  and   Sect.  SS. 
the  Court  Iiuh  dftlantl  itself  oompeteiit  to  allow  attach- 
nicnts,  distresiies,  etc.:  Ex  parte  Carnflhf  (1887),  35 
Ch.  I).  656. 

Hut  this  power  is  not  exercisable  by  Canadian 
Courts  owiiiji^  to  the  provisions  of  s.  84.  Per  Osier, 
J.A.,  in  Shaver  v.  Cotton  (1896),  23  A.  K.  at  p.  435. 

Sed  qu.  at  any  rate  as  re^^ards  a  distress:  In  re 
Ottawa  Porcelain  d  Carbon  Co.  (1900),  31  O.  R.  679, 
689,  where  it  is  indicated  that  leave  may  be  granted. 
If  there  is  no  rigrht  to  prove,  rights  under  a  distress 
made  l)efore  the  order  will  be  preserved,  ibui.  at  p. 
GIK),  citing  lie  Army  <B  Navy  Co.,  January  11,  1898,  un- 
reported. See  alsoE.  C.  Coluell  Candy  Co.  (1899-02), 
35  X.  B.  R.  613. 

The  section  will  apply  in  all  provinces  where  the 
company's  assets  may  be  situate:  Re  Producers*  Rock 
&  Gravel  Co.,  Ltd.  (1913),  14  D.  L.  R.  289.  The  opera- 
tion of  the  section  is  limited  to  creditors  of  the  com- 
pany, and  it  does  not  apply  to  outsiders:  Good  v. 
Nepisiotiit  Lumber  Co.  (1911-13),  41  N.  B.  R.  57;  In  re 
Reffent  Vuited  Service  Stores  (1878),  8  Ch.  D.  616. 

It  appears  that  the  term  **  sequestration  "  as  used  s«que«tra- 
in  s.  23  means  sec^uestration  to  recover  payment  of  a       ' 
judgment  already  obtained:  Richelieu  <f  Ontario)  \a- 
vigation  Co.  v.  SS.  "  Imperial  "  (1808-9),  12  Ex.  Ct 
R.  243;  but  see  Re  Au.st ration  Direct  Steam  Naviga- 
tion Co.  ( 1875),  L.  R.  20  Eq.  325. 

An  undertaking  by  a  provisional  liquidator  r^ndioni' 
in  possession  to  pay  a  landlord's  claim  to  be  paid  pre- 
ferentially for  overdue  rent,  after  service  of  notice 
under  8.  12  of  45  Viet.  c.  25  (Dom.)  is  by  ss.  20  and  21 
of  that  Act  (ss.  22  &  23  of  this  Act)  void,  unless  the 
permission  of  the  Court  is  first  obtained:  Fuches  v. 
Hamilton  Tribune  (1884),  10  P.  R.  409. 

After  a  winding-up  order  the  profHTty  of  the  com- 
pany cannot  be  sold  for  taxes:  School  Commissioners 
of  Hochelaua  v.  Montreal  Abattoir  Co.  (1887),  3  M.  L. 
B.  (Q.  B.)  116. 


Haini  for 
rent. 
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Sect.  23.  The  effect  of  this  section  with  sections  20,  23  and  84 

is  to  prevent  a  liquidator  from  allowing  a  preference  or 
priority  unless  impressed  upon  assets  before  the  same, 
were  taken  possession  of  by  him:     Faulkners,  Ltd. 
(1915),  34  0.  L.  E.  536,  538. 

The  preferential  lien  for  rent  conferred  by  s.'38  of 
the  Ontario  Landlord  and  Tenant  Act,  R.  S.  0.  1914, 
c.  155,  in  the  case  of  an  assignment  for  the  benefit  of 
the  creditors  is  a  statutory  lien  independent  of  actual 
distress  or  possession.    So  where  a  company  makes  an 
assignment  and  subsequently  a  winding-up  order  is 
granted,  the  goods  of  the  company  become  subject  to 
the  winding-up  order  charged  with  the  preferential 
lien:  Re  Fashion  Shop  (1915),-33  0.  L.  R.  253. 
Executions         Where  a  creditor  has  actually  issued  executions 
wind?ug-^up"  against  a  company  before  a  petition  to  wind  it  up  has 
order.  been  presented,  and  the  sheriff  is  in  possession  when  it 

is  presented,  the  Court  will  not  interfere  and  deprive 
the  creditor  of  the  fruits  of  his  diligence :  Re  Withern- 
sea  Brickworks  (1880),  16  Ch.  D.  337;  Merchants' 
Bank  v.  Roche  Coat  Co.  (1892-3),  3  Terr.  L.  R.  463,  un- 
less under  any  special  circumstance,  e.g.,  oppression  or 
fraud.  See  Perkins  Beach  Lead  Mining  Co.  (1877),  7 
Ch.  D.  371.    But  see  now  s.  84. 

But  it  may  be  a  question  how  far  this  principle 
would  be  applied  in  Ontario  having  regard  to  the  policy 
of  equal  distribution  among  creditors  established  by 
the  Creditors'  Relief  Act.  See  Daivson  v.  Moffati 
(1886),  11  0.  R.  484.  But  see  contra,  McLean  v.  Allen 
,  (1890),  14  P.  R.  84. 

But,  as  a  rule,  if  the  sheriff  does  not  seize  before 
the  commencement  of  the  winding-up  the  execution  will 
be  stayed.  See  Ex  p.  Railway  Steel  and  Plant  Co.,  In 
re  Williams  (1878),  8  Ch.  D.  192.  And  receivers  ap- 
pointed in  the  same  interval  will  be  restrained  from 
acting:  Campbell  v.  Compagnie  Generate  de  Bellegarde 
(1876),  2  Ch.  D.  181;  Perry  v.  Oriental  Hotels  Co. 
(1870),L.  R.  5Ch.  420. 

Where  the  execution  preceded  the  petition  to  wind 
up,  the  Court,  whilst  staying  the  execution,  has  directed 
the  liquidator  to  sell  for  the  benefit  of  the  execution 
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creditor :  Ex  p,  Hadway  Steel  d  Plant  Co.,  In  re  Taylor  Sect.  23. 
(1878),  8  Ch.  I).  183,  thuH  Hubgtaiitially  HiH;uniif^  to 
bini  the  fruit«  of  liiH  (lilif^ciice.  A  fortiori  the  Court 
will  not  interfere  with  un  execution  creditor  wh<i  actu- 
ally got  hiH  money  bt^forc  the  wiudiuK-up  order  is 
made:  Ex  p.  Hawkins  (1868)  3  Ch.  787. 

But  having  rejrard  to  the  Creditors*  Relief  Act,  it 
seeniH  more  than  doubtful  whetlier  this  rule  would  be 
applied  in  Ontario  except  iK»rhap8  in  resjMJct  of  the 
costs  of  the  first  execution  creditor. 

A  pa>'ment  after  a  winding-up  order  has  been  made 
in  order  to  avoid  an  execution  is  illegal:  Richards  v. 
Producers  (1914),  17  D.  L.  B.  588. 

See  further  s.  84  of  the  Act,  which  provides  in 
effect  that  an  execution  creates  no  lien  if  before  pay- 
ment over  to  the  plaintiff  of  the  moneys  actually  levied 
the  winding  up  of  the  company's  business  has  com- 
menced, i.e.,  the  notice  of  presentation  of  the  i)etition 
has  been  served  (s.  5). 

Executions  issued  after  a  petition  for  a  winding-up  Hxeoutiun 
order  has  been 
Ejc  p.  Kailuay 

(1878),  8  Ch.  D.  192.  These  are  void  and  the  sheriff  is 
not  entitled  to  his  fees  in  resjMMit  of  such  an  unautho- 
rized execution  notwithstanding  that  the  same  was 
levied  in  a  province  other  than  that  in  which  the  wind- 
ing-up order  was  made  and  in  ignorance  of  the  exist- 
ence of  the  order:  He  Producers,  <&c.,  Co.  (1913),  14 
D.  L.  R.  289  (B.C.);  Pilote  v.  Lederc  (1917),  52  (Jue. 
8.  C.  127. 

A  iK'rson  who  executes  a  judgment  in  contravention 
of  the  section  may  1h*  obliged  to  pay.  the  li(iuidator's 
iBOSts  of  opposing  the  execution;  Ci.  S.  W.  Teletjraph 
Co.  V.  La  Cie  du  Journal  du  Monde  (1902-3),  5  Que. 
P.  R.  379.  Under  the  English  Act  leave  to  issue  execu- 
tion has  been  granted  after  the  winding-up  on  the 
ground  that  the  creditor  had  Ih^'ii  preventetl  frcmi 
doing  so  before  the  winding-up  by  the  trickery  of  the 
company:  Amarduct  v.  (ivneral  Incandtsctnt  Co. 
(1911),  2  K.  B.  143. 


een  presented  stand  in  a  different  position:  le^^H, •'*•'■ 
way  Steel  and  riant  Co.,  In  re   WUliatnsordtr. 


748 


DOMINION    WINDING-UP   ACT. 


Sect.  23. 


Garnishee. 


Rent 


'Rent  aceru- 
ing  bef{)T«> 
winding-up. 


But  a  return  by  the  sheriff  after  the  winding-up 
that  the  writ  is  unsatisfied  is  not  prohibited :  Pukulski 
V.  Jar  dine  (1912),  5  D.  L.  R.  242;  26  0.  L.  R.  323. 

In  the  case  of  an  execution  by  a  writ  of  fi.  fa.,  the 
important  date  is  that  on  which  the  sheriff  seizes;  in 
the  case  of  an  attachment  of  a  debt  by  means  of  a  gar- 
nishee order  the  date  to  be  considered  is  the  date  on 
which  the  order  nisi  is  served;  in  other  respects  the 
rule  applicable  to  the  stay  of  these  two  forms  of  pro- 
ceeding is  the  same :  Re  Stanhope  Silkstone  Collieries 
Co.  (1879),llCh.  D.  160. 

But  see  s.  84,  which  negatives  the  lien  unless  the 
moneys  have  been  paid  over  before  the  winding-up  has 
commenced:  Lavell  v.  Canadian  Mineral  Rubber  Co. 
(1913),14D.  L.  R.  521. 

A  garnishee  summons  issued  after  a  winding-up 
order  is  ineffective  to  attach  moneys  owing  to  the  com- 
pany and  will  be  set  aside :  Lavell  v.  Canadian  Mineral 
Rubber  Co.  (1913),  14  D.  L.  R.  521. 

As  regards  distresses,  the  sections  under  considera- 
tion only  apply  to  a  landlord  who  seeks  to  distrain 
upon  goods  of  a  company,  which  is  his  legal  tenant. 
Therefore  in  New  City  Constitutional  Club  Co.  (1887), 
34  Ch.  D.  646,  the  Court  decided  that  it  could  not  pre- 
vent a  landlord  from  distraining  upon  goods  which, 
although  originally  the  property  of  the  company,  had 
ceased  to  be  so  by  being  charged  for  more  than  their  ^ 
full  value  in  favor  of  debenture  holders.    Again  when 
the  landlord  has  no  right  of  proof  against  the  company,] 
the  Court  will  not  restrain  the  landlord  from  levying 
a   distress   on   the   company's   goods:   In   re   Lundy^ 
Granite  Co.,  Ex  p.  Heaven  (1871),  L.  R.  6  Ch.  462  jj 
Re  Carriage  Co-operative  Supply  Association  (1883),| 
23  Ch.  D.  154;  In  re  Exhall  Coal  Mining  Co.  (1864), 
De  G.  J.  &  S.  377;  Re  Regent  United  Service  Stores 
(1878),8Ch.  D.  616. 

If  the  rent  accrued  due  before  the  commencement 
of  the  winding-up,  the  landlord  will  not  be  allowed  to 
distrain:  Re  Traders  North  Staffordshire  Carrying 
Co.  (1874),  L.  R.  19  Eq.  60;  Thomas  v.  Patent  Lionite 
Co.  (1881),  17  Ch.  D.  250.    Even  though  the  liquidator 
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iiiuy  have  rc^taintHl  |MiHti(>HMioii  of  and  carried  mi  tin*  8eet.  8S. 
cumimny'M  work«  Ujioii  the  land:  Iti  re  Sorth  York- 
shin-  Iron  Co.  (1878),  7  Ch.  I).  GGl ;  Hv  lirown,  Baylcy 
d  Dijroii  (1881),  18  Ch.  D.  iH'X  The  landlord  must 
prove  for  lu8  debt  like  any  other  creditor:  In  re  South 
KtH.stHiftoH  Co-oitfrative'stores  (1881),  17  Ch.  I).  161; 
f?*-  Oak  Pits  Colliery  Co.  (1882),  21  Ch.  D.  322;  Fuches 
V    llamilloH  Trihum-  Co.  (1884),  10  P.  K.  409. 

A  diMtreMH  made  before  the  making  of  a  winding-up 
order  is  not  avoided  thereby:  lie  E.  C.  Col  well  Caudy 
Co.  (18W-02),  35  N.  B.  R.  013;  and  see  s.  84  and  notes. 
There  is  nothing  in  ss.  22,  23  and  84  to  prevent  a  land- 
li»rd  from  realizing  where  the  distress  has  been  put 
into  effect  before  the  commencement  of  the  winding- 
up:  He  Shirleys,  Ltd.  (IDIG),  21)  D.  L.  U.  273.  If  the 
company  by  its  liquidator  remains  in  possession  for 
the  purpose  of  the  realization  of  its  property  to  l)etter 
advantage*,  it  can  only  do  so  on  the  terms  of  the  lease. 
The  lessor  is  entitled  to  receive  out  of  the  assets  got  in 
by  the  liquidator  the  sum  required  to  put  the  premises 
in  the  repair  required  by  the  covenants  and  not  merely 
to  prove  for  his  claim:  In  rf  Livi  dt  Co.,  Ltd.  n919), 
SS  L.  J.  Ch.  233. 

If  the  rent  accrued  since  the  commencement  of  the  u^ntai^ru 
\unding-up,  the  landlord  will  Ik>  allowed  to  distrain  for  '[ITuJ'""'' 
it  or  riH>eive  payment  in  full,  if  the  liquidator  has  re- 
tained iMtssession  of  the  property  for  tlie  purposes  of 
the  winding-up,  or  for  wirrying  on  the  company's  busi- 
ness, or  in  order  to  sell  it,  or  to  do  the  iR'st  he  can  with 
it;  for  under  these  circumstances  the  rent  is  considered 
as  one  of  the  ex])enses  of  the  winding-up  and  sliouhl 
be  paid  in  full  like  any  other  debt  properly  incurred 
by  the  liquidator:  Re  Lundy  Granite  Co.  (1871),  L.  B. 
6  Ch.  462;  lie  Xorth  Yorkshire  Iron  Co.  (1878),  7  Ch. 
D.  (kJl;  lie  Silkstone  d  Dodworth  Iron  Co.  (1881),  17 
Ch.  D.  158;  He  South  Kensinyton  Co-operative  Stores 
(18M1),  17  Ch.  D.  161;  He  Hrou^.  Hayley  dt  Dixon 
(1881 ),  18  Ch.  D.  649;  He  Oak  Pits  CoUUry  Co.  (1882), 
21  Ch.  I).  322. 

If  the  rent  has  accrued  due  partly  Ik* fore  and  partly 
after  the  commeneem<*nt  of  the  winding-up,  if  the  land 
lord  establishes  Iun  right  tt»  distrain,  or  be  paid  in  full, 
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Sect.  23.  for  the  latter  portion  of  the  rent,  the  rent  will  be  ap- 
portioned,  and  the  distress  will  be  allowed  for  so  much 
as  accrued  after  the  winding-up  commenced :  Re  South 
Kensington  Co-operative  Stores  (1881),  17  Ch.  D.  161. 

Appointment  of  Liquidators. 

Liquidator  24.  TJie  coiirt  in  making  the  winding-up  order,  may  appoint 

^^  ^^'  ted      ^  liquidator  or  more  than  one  liquidator  of  the  estate  and 
appoin     .      g|jgg|.g  Qf  ^^^  company.    E.  S.,  c.  129,  s.  20. 

Acting  25.  If  more  than  one  liquidator  is  appointed,  the  court  may 

liquidator       declare  whether  any  act  to  be  done  by  a  liquidator  is  to  be  done 

by  all  or  any  one  or  more  of  the  liquidators.    E.  S.,  c.  129,  s.  33. 

Additional  26.  The  court  may,  if  it  thinks  fit,  after  the  appointment 

liquidators,    of  one  or  more  liquidators,  appoint  an  additional  liquidator 
or  liquidators.    E.  S.,  c.  129,  s.  22. 

Xoticfi-pre-  27.  No   liquidator   aforesaid   shall   be   appointed   unless   a 

vious  to         previous  notice  is   given  to  the  creditors,   contributories   and 

'  shareholders  or  members;  and  the  court  shall  by  order  direct 

the  manner  and  form  in  which  such  notice  shall  be  given  and 

the  lengtli  of  such  notice.    E.  S.,  c.  129,  s.  20. 

Compare  Imperial    Companies  Act,  1862,   ss.  92 
and  149. 

Appointment  of  Liquidatob. 

Appointment  Under  the  former  Act,  45  Vict.,  (Dom.)  c.  23,  the 
iqui  a  or.  ] jq^j^^jg^^Qj.  jjiust  be  appointed  by  the  winding-up  order. 
In  this  present  section  the  word  used  is  ''may.«"  The 
practice  now  is  on  the  first  order  to  appoint  a  provi- 
sional liquidator  as  provided  in  s.  29,  and  then  appoint 
the  permanent  liquidator  after  notice  as  prescribed  by 
s.  27 :  Shoolbred  v.  Union  Fire  (1887),  14  S.  C.  E.  624; 
Re  Union  Fire  (1886),  13  A.  R.  268  and  (1885),  10  0.  R. 
489;  Great  West  Supply  Co.  v.  Installations,  Ltd. 
(1914),15D.  L.  R.  896. 

The  winding-up  order  in  the  usual  form  delegates 
to  the  Master-in-Ordinary  or  Official  Referee  the 
powers  of  the  Court,  as  may  be  done  under  s.  110  of  the 
Act,  the  practice  in  this  respect  differing  from  that  in 
England  where  the  Judge  must  exercise  his  own  dis-j 
cretion  in  the  appointment  of  the  liquidator. 
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See  He  Guelph  Linseed  OU  Co.  (1903),  2  O.  W.  B.8«it.  24-27. 

1151 ;  Cie  ViUeneuve  v.  Price  Bros.,  Ltd.  (1909),  Q.  B. 

M  S.  C.  39(i. 

The  Mastcr-in-Ordinary  qr  Official  Referee  then 
directs  a  notice  to  l>o  sent  out  for  the  appointment  of  a 
permanent  liquithitor. 

Previous  notice  of  the  ap|>ointment  of  the  ponnan-  Notic*. 
ent  liquidator  must  be  given  to  the  creditors,  contribu- 
torios  and  shareholders  or  members  in  compliance 
witii  8.  27;  otherwise  the  appointment  will  be  set  aside: 
Shoolbred  v.  Union  Fire  (1887),  14  S.  C.  B.  624;  Re 
Cu.  ff,h  Liiisrrd  OH  Co.  (1903),  2  O.  W.  B.  115,  Great 

11  .  .,  Supply  Co.  V.  In.sUMatiotu^,  Ltd.  (1914),  15  D. 
L.  B.  896;  Stinison  v.  Northwest  Cattle  Co.  (1902-3), 
"  Que.  P.  R.  181. 

As  to  the  nature  of  the  notice,  see  Cie  Villeneuve  v. 
rrice  Bros.,  Ltd.  (1909),  Q.  R.  36  S.  C.  396. 

Upon  a  contest  for  the  appointment  of  liquidators  who  wui  be 
in  a  windinjc:-up  proceeding:  it  is  desirable  to  follow  the'^^^^- 
rules  for  ji^idance  to  be  found  in  the  English  cases 
under  the  Companies  Acts.  The  Court  abstains  from 
laying  down  any  such  rule  as  that  the  nominee  of  the 
petitioning  creditors  should  have  a  preference.  The 
Court  w\\\  consider  the  condition  of  affairs  to  ascer- 
tain what  parties  are  most  interested  in  the  due  admin- 
istration of  the  estate  in  liquidation,  and,  other 
things  being  (H^ual,  will  act  upon  their  recommenda- 
tion: /?f'  Alpha  Oil  Co.  (1887),  12  P.  R.  298. 

When  the  creditors  were  those  whose  interests  were 
most  to  be  regarded  and  the  great  bulk  of  them  favoured 
the  appointment  of  L.  and  opposed  the  nominee  of  the 
I>etitioning  creditors,  and  L.,  who  resided  in  the  county 
where  the  company's  operations  were  carried  on,  and 
where  all  its  books  and  assets  were,  was  already  de 
facto  liquidator  under  voluntary  proceedings  taken 
pursuant  to  the  Ontario  Act  and  was  otherwise  well 
qualified  for  the  position,  the  Court  appointed  him 
liquidator.  One  set  of  costs  allowed  out  of  estate  to 
successful  creditors  following  Bf  Xorthrm  Assam  Tea 
Co.  (1870),  L.  R.  5  Ch.  644;  Re  Alpha  Oil  Co.  (1887), 

12  P.  R.  298. 
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S€cs.  24-27.       GcBteris  paribus,  the  petitioner's  nominee  is  pre- 
■  f erred :  i^e  General  Provident  Ins.  Co.  (1868),  17  W.  R. 
42;  Re  Albert  Average  Association  (1870),  5  L.  R.  Ch. 
597. 

No  hard  and  fast  rule  to  this  effect  exists — wishes 
of  those  most  interested  are  regarded:  Re  Northern 
Assam  Tea  Company  (1870),  L.  R.  5  Ch.  644;  Re  Hoy- 
land  and  Silkstone  Colliery  Co.  (1884),  W.  N.  13;  Re 
Association  of  Land  Financiers  (1878),  10  Oh.  D.  269. 
The  Court  has  a  discretion  and  is  not  merely  to 
register  the  result  of  the  determination  of  the  creditors 
and  contributories  and  it  may  refuse  to  accept  their 
nominee:  Re  International  Contract  Co.  (1866),  L.  R. 

1  Ch.  523 ;  Re  London  S  Bombay  S  M.  Bank,  L.  R.  1 
Ch.  525;  Re  Northern  Assam  Tea  Co.  (1870),  L.  R.  5 
Ch.  644. 

See  also  In  re  Radford  &  Bright,  [1901]  1  Ch.  272. 

Compare  also:  Re  Johannesburg  Gold  Trust  Co., 
[1892]  1  Ch.  583;  Re  Land  Development  Association 
(1892),  W.  N.  23;  Re  Commercial  Bank  of  Manitoba 
(1893),9Man.  R.  342. 

While  an  appeal  may  be  taken  against  the  appoint- 
ment {Markle  v.  Ross  (1889),  13  P.  R.  135),  the  Court 
of  Appeal  will  not  interfere  with  the  discretion  of  the 
Judge  in  the  appointment  of  a  liquidator :  Re  Interna- 
tional Contract  Co.  (1866),  L.  R.  1  Ch.  523;  Re  Rail- 
way Finance  Co.  (1866),  14  W.  R.  956;  Re  Albert 
Average  Assoc.  (1870),  L.  R.  5  Ch.  597,  and  see 
Forsythev.  The  Bank  of  Nova  Scotia  (1890-1),  18  S.  C. 
R.  707,  affirming  (1889-90)  22  N.  S.  R.  97. 

Liquidators  should  be  disinterested  persons,  and 
neither  creditors  nor  shareliolders  should  be  ap- 
pointed: Re  Central  Bank  of  Canada  (1887),  15  0.  R. 
309;  Re  Men's  Wear,  Ltd.  (1915),  22  D.  L.  R.  530. 

The  appointment  of  a  shareholder  is  not  favored: 
Re  Northumberland  and  Durham  Banking  Co.  (1858), 

2  D.  &  J.  508. 
If,  however,  all  the  creditors  desire  the  appoint- 
ment of  an  individual  who  happens  to  be  a  share- 
holder, he  may  be  appointed:  Re  New  Westminster 
Gas  Co.  (1895-7),  5  B.  C.  R.  618. 


Appeal. 
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Where  the  oreditors  have  the  chief  and  imuiediuti*  Beet.  24-27. 
oonoern  in  realising  the  assets,  their  nominees  will  be  *" 
appointed  as  against  the  nominees  of  the  Mhureliolders : 
Re  Central  Bank  of  Canada  (1887),  15  0.  B.  309.  It  is 
not  neoessary  for  both  creditors  and  shareholderH  to 
be  represented,  and  a  bank  may  be  appointed  liquida- 
tor: ForsyiKe  v.  Bank  of  Nova  Scotia  (1890-1),  18  S. 
C.B.7a7. 

One  of  tho  proposed  liquidators  was  formerly  an 
official  of  the  bunk  and  was  largely  indebted  to  it, 
though  it  was  claimed  that  his  indebtedness  was  fully 
8eeun»(i;  his  principal  support  also  was  from  those 
coiineett'd  witli  the  former  nuinagemeiit  of  the  bank. 
Held,  that  the  objections  to  his  appointment  were 
most  serious:  Re  Commercial  Bank  of  Manitoba 
(1893),  9  Man.  R.  342. 

In  appointing  liquidators  to  a  bank  the  Court  is  Liquidaton 
confined  to  those  nominated  at  the  meeting  of  creditors  ***  ****"*' 
and  shareholders,  but  is  not  bound  by  the  result  of  the 
voting  and  ought  to  exercise  its  own  discretion  in  the 
selection  of  liquidators:  Re  Commercial  Bank  of  Mani- 
tobat  supra. 

It  is  not  usual  to  appoint  more  than  one  liquidator : 
Re  Dignard  (1910),  11  Q.  P.  B.  389.  Where  a  volun- 
tary winding  up  is  superseded  by  a  compulsory  order 
the  voluntary  liquidator  is  usually  continued :  Re  Lon- 
don d  Mediterranean  Banking  Co.  (1866),  15  W.  B.  33. 
A  similar  practice  obtains  in  the  case  of  a  receivership : 
Cf.  Shuolbnd  V.  Clark  (1890),  17  S.  C.  B.  265,  or 
assignment. 

28.  The  court  shall  also  determine  what  security  ^hall  be  .Security, 
given  by  a  liquidator  on  his  appointment.    R.  S.,  c.  120,  9.  24. 

Compare  Imperial  Companies  Act,  1862,  s.  92 ;  also 
Imperial  Companies  (Winding-up)  Act,  1890,  s.  4,  s-s.  3, 
and  English  Bnle  67. 

No  special  rules,  instructions  or  forms  regarding 
security  have  been  adopted  in  Ontario. 

The  security  most  usually  given  is  tlie  bond  of  a 
guarantee  company,  but  other  security  has  fr€*<|uently 
been  aooepted. 

ikdOJL— 48 
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Sect.  28.  When  the  liquidation  has  been  partially  completed 
Security.       ^^^  security  is  sometimes  reduced. 

The  security  need  not  be  fixed  by  the  winding-up 
order;  it  may  be  left  to  the  Master  under  s.  110: 
Shoolbred  v.  Clark  (1890),  17  S.  C.  R.  265. 

As  to  certificate  of  liquidator's  liability  on  default, 
see  Re  Birmingham  Brewing  Co.  (1883),  52  L.  J.  Ch. 
358.  The  sureties  have  a  right  to  appeal  against  the 
Ma&ter's  certificate  where  the  bond  provides  that  the 
same  shall  be  sufficient  evidence  of  the  amount  of  the 
liquidator's  liability:  Re  Army  S  Navy  Clothing  Co. 
(1902),3O.  L.  R.  37. 

Provisional  20.  The  court  ma}^  on  the  presentation  of  the  petition  for 

liquidator.  •  ^  winding-up  order  or  at  any  time  thereafter  and  before  the 
first  appointment  of  a  liquidator  appoint  provisionally  a  liqui- 
dator of  the  estate  and  effects  of  the  company  and  may  limit 
and  restrict  his  powers  bv  the  order  appointing  him.  R.  S., 
c.  129  s.  26 ;  52  V.,  32,  s.  "l2. 

Compare  Imperial  Companies  Act,  1862,  s.  92. 

See  the  notes  under  ss.  24  ff.  at  p.  750. 

Incorporated        30.  An  incorporated  company  may  be  appointed  liquidator 

m™^be^        to  the  goods  and  effects  of  a  company  under  this  Act;  and  if 

appointed,      an  incorporated  company  is  so  appointed,  it  may  act  through 

one  or  more  of  its  principal  officers  designated  by  the  court. 

R.  S.,  c.  129.,  s.  21. 

2.  Where  under  the  laws  of  any  province  a  trust  company 
is  accepted  by  the  courts  of  such  province,  and  is  permitted  to 
act,  as  administrator,  assignee  or  curator  without  giving 
security,  such  trust  company  may  be  appointed  liquidator  of 
a  company  under  this  Act,  without  giving  security.  6-7  Ed. 
VII.  (1917),  c.  51. 

See  Forsythe  v.  Bank  of  Nova  Scotia  ( 1890-1 ) ,  18  S. 
C.  R.  707. 

See  Clarke  and  Union  Fire  Ins.  Co.  (1885),  10  0.  R. 
489;  Forsythe  v.  Bank  of  Nova  Scotia  (1889-90),  18 
S.  C.  R.  707. 


Powers  of 
directors  to 
cease. 


31.  Upon  the  appointment  of  the  liquidator  all  the  powers  of 
the  directors  shall  cease,  except  in  so  far  as  the  court  or  the 
liquidator  sanctions  the  continuance  of  such  powers.  R.  S., 
c.  129,  s.  34. 

Compare  Imperial  Companies  Act,  1862,  s.  133, 
s-s.  5. 
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Pro|M*rty  of  the  Mabow  Coal  and  GypHUUi  Company  Stet.  81. 
in  liquidation  was  Bold.at  public  auction  and  knocked 
dowii  to  McK.,  who  liaH  Imhm)  a  director  of  the  com- 
pany and  who  wan  appointed  and  acted  aw  secretary- 
troaHuror  until  the  windinjir-up  was  made.  On  motion 
of  the  Ii(|uidator  to  confirin  the  sale.  Held,  tliat  when 
the  company  was  put  into  liquidation  the  management 
and  control  of  the  property  by  the  director  ceased, 
and  couHequently  that  the  Bale  was  good:  Re  Mabow 
Coal  and  (itfpsum  Co.  (1894),  27  N.  S.  305;  Chatham 
Saiiotiai  Hank  v.  McKnn  (18*»5),  24  S.  C.  K.  348. 

The  company  defendant,  Iwfore  the  appointment  of 
a  liquidator,  wa«  summoned  to  answer  interrogatories 
upon  articulated  facts,  but  a  liquidator  was  appointed 
before  the  day  fixed  for  answering.  The  rule  was  con- 
tinued by  consent  to  a  subsequent  day,  and  on  that  day 
no  one  appearing  to  answer,  default  was  entered. 
Held,  inasmuch  as  by  s.  34  (now  s.  31)  of  the  Winding- 
up  Act,  upon  the  appointment  of  a  liquidator  all  the 
lowers  of  the  directors  cease,  except  in  so  far  as  the 
Court  or  the  liquidator  sanction  their  continuance,  the 
directors  after  the  appointment  of  a  liquidator  could 
not  authorize  any  person  to  answer  for  them  unless 
their  powers  had  been  specially  continued  to  that 
effect.  The  company  was,  therefore,  relieved  from 
the  default  and  the  liquidator  allowed  to  answer: 
Graham  v.  Cassclman  Lumbtr  Co.  and  Lai  mouth 
(1893),4R.  J.  Q.  (S.  C.)  91. 

See  also  notes  under  s.  20. 

32.  .\   liquidator  may   resign  or  may  be  removed   by  th«>  R<«igDatioD 
ctiurt  on  due  vawm:  tthoMii,  and  evcrv  vacancy  In  tlie  ofRcc  of  •"*' 
li(|uidat«.r  shall  1^  filM  liy  the  court".  H.  S..  c.  129,  «.  27.  "-««»••• 

Compare  Imperial  Companies  Act,  1862,  ss.  93. 
141;  Companies  (Consolidation)  Act,  1908,  ss.  149  (6), 
186  (viii). 

Intention  to  leave  the  country  is  a  due  cause  for 
resignation,  see  Re  Woodbuni  Sonji  Co.,  Ltd.  (1910), 
Que.  11  P.  B.  393. 

Where  there  is  want  of  hannony  between  the  liqui- 
dators the  Court  will  remove  one  of  them  on  the  advice 
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Sect.  32.  of  the  creditors:  Cloyes  v.  Darling  (1884),  16  R.  L. 
Resifrnation  649;  Exchange  Bank  v.  Campbell  (1885),  15  E.  L.  373. 
movai  of  ^^^^  ^  Banque  d'E change  and  Darling  (1884), 

liquidator,       16  R.  L.  649. 

An  application  to  remove  a  liquidator  and  appoint 
others  was  granted  upon  the  grounds: — (1)  That  the 
majority  of  creditors  requested  the  change.  (2)  That 
the  proposed  liquidators  would  act  without  remunera- 
tion.- (3)  That  the  business-  connection  of  one  of  the 
proposed  liquidators  would  be  of  value  to  the  company : 
Re  Assiniboine  Valley  Stock  and  Dairy  Farming  Co. 
(1889),6M.R.  105. 

See  Sir  John  Moore  Gold  Mining  Co.  (1879),  12 
.Ch.  D.  328-331;  Ex  p.  Newitt  (4884),  14  Q.  B.  D.  177; 
Re  Adam  Eyton,  Limited,  36  Ch.  D.  299 ;  Re  City  and 
County  Investment  Co.  (1877),  25  W.  R.  342;  Re  Mar- 
seilles Extension  Co.  (1867),  L.  R.  4  Eq.  692;  Re  Brit- 
ish Nation  Assurance  Co.  (1872),  L.  R.  14  Eq.  492; 
Re  Hatzic  Prairie  Co.,  Ltd.  (1915),  15  D.  L.  R.  772 
(where  the  liquidators  wrongfully  delegated  their 
powers). 

The  interests  of  the  liquidation  are  alone  con- 
sidered, no  personal  unfitness  need  be  shewn :  Re  Adam 
Eyton,  Limited  (1887),  36  Ch.  D.  299.  The  Uquidator 
has  a  right  of  appeal  against  the  removal,  ibid. 

Removal  may  be  directed  if  the  liquidator  has  con- 
flicting interests :  Re  City  and  County  Investment  Co. 
(1877),  25  W.  R.  342;  or  if  he  is  guilty  of  misconduct : 
Re  London  Flour  Co.  (1868),  16  W.  R.  553. 

The  Court  has  refused  to  remove  a  liquidator  on 
the  sole  ground  that  he  was  an  employee  of  one  of  the 
inspectors:  Rigaud  Granite  Co.  v.  Wylie  (1916-7),  Que. 
18  P.  R.  266. 

As  to  purchase  by  liquidator :  see  Re  Madras  Irri- 
'  gation  Co.  (1883),  23  Ch.  D.  252.' 

Refusal  to  employ  as  solicitor  the  nominee  of  credi- 
tors is  not  ground  for  removal:  Re  Plymouth  Patent 
Sugar  Co.  (1870),  W.  N.  84. 

Personal  unfitness  includes  favoritism  to  persons 
whose  interests  are  opposed  to  those  of  others :  Re  Sir 
John  Moore  Gold  Mining  Co.  (1879),  12  Ch.  D.  325. 
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If  any  vacancy  occurs  all  the  proix»rty  of  the  eom-   Beet.  32. 
pany  is  doomed  to  ho  in  tho  custody  of  the  Court.    See- ' 

The  application  to  remove  should  he  inade  by 
motion  to  the  officer  of  the  Court  to  whom  the  reference 
to  wind  up  has  been  directed,  und  Hupported  by  affi* 
davits  establishinfc  the  grounds  relied  on. 

See  also  s.  140  (2)  for  removal  by  the  Court  for 
offence  against  that  section. 

Powert  and  Outiei  of  Liquidator*. 

33.  The  liquidator,  upon  his  appointment,  shall  take  into  Duties  after 
his  custody  or  under  his  control,  all  the  property,  effects  and  •ppolnt- 
cho«e8  in  action  to  which  the  company  is  or  appears  to  l)e  °'*° 
entitled,  and  he  shall  perform  such  duties  in  reference  to  wind- 
ing-up the  business  of  the  company  as  are  imposed  by  the  court 
or  by  this  Act.     It.  S.,  c.  129,  s.  30. 

The  liquidator's  first  duty  as  regards  the  estate  is 
to  take  charge  of  all  the  company's  assets.  He  will 
then  proceed  to  convert  them  into  money,  collect  out- 
standing accounts  and  generally  administer  tiie  affairs 
of  the  company  with  a  view  to  realization  and  apply- 
ing the  proceeds  in  pajrment  of  the  company's  credi- 
tors. 

A  winding-up  order  supersedes  an  execution,  and 
the  liquidator  will  be  entitled  to  possession  of  the 
goods  pending  enquiry  as  to  validity  of  claims  asserted 
in  respect  of  them:  Re  Ideal  Foundry  and  Hardware 
Co,  (1918),42  0.  L.  R.  411. 

Wliere  the  liquidator  has  pre\'iou8ly  been  in  pos- 
st'ssion  as  assignee,  on  his  appointment  as  liquidator 
the  estate  is  in  his  hands  as  such :  Re  Army  and  Navy 
Co.  (1902),  3  O.  L.  R.  37.  While  the  title  to  the  com- 
pany's estate  is  not  by  the  Act  vested  in  the  liquidator, 
it  is  his  duty  to  protect  any  property  in  his  custody 
for  the  benefit  of  the  creditors.  This  duty  extends  to 
any  proi>erty  of  which  he  takes  over  possession  from 
an  assignee  for  creditors  of  the  companv:  Xafional 
Trust  V.  Trusts  and  Guarantee  (1912),  26  0.  L.  R.  279, 
289.  As  to  claim  of  liquidator  on  proceeds  of  book 
debts  assigned  by  a  company  and  collected  by  it  where 
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Sect.  33.    the  company  is  subsequently  wound  up,  see  Re  Cope 

Powers) and  Fruit  Co.,  Ltd.,  and  Bank  of  Montreal  (1917),  32  D.  L. 

r  ufdator     ^-  ^^^5  ^®®  ^^^^  ^^  Kootenay  Valley  Co.,  Ltd.  (1912), 
iqui  a  or.     ^^  ^  ^  ^  ^^^     ^^^^  ^^^^^  ^.^^  ^^^  ^^^^^  ^^^  liquidator 

of  an  insolvent  trust  company  of  a  trust  coupled  with 
an  interest  held  by  the  company  and  which  is  an  asset 
in  the  winding-up :  Re  Dominion  Trust  Co.  and  Harper 
(1915)  24  D.  L.  R.  670.  In  Re  Cdonial  Investment  Co. 
(1914),  15  D.  L.  R.  650,  an  application  by  the  liquida- 
tor for  delivery  to  him  of  the  assets  in  the  hands  of 
the  voluntary  liquidator  was  ordered  to  stand  over 
pending  a  reference  to  the  Master  to  pass  the  accounts 
of  the  voluntary  liquidator. 

On  the  appointment  of  the -liquidator  the  powers 
of  the  directors  cease,  except  as  their  continuance  is 
sanctioned  by  the  Court  or  the  liquidator,  s.  31.  If  the 
powers  of  the  directors  are  not  continued  as  provided 
by  s.  31  their  fiduciary  relation  to  the  company  or  its 
shareholders  is  at  an  end,  and  a  sale  to  them  by  the 
liquidator  of  the  company  is  valid :  Chatham  National 
Brick  V.  McKeen  (1895),  24  S.  C.  R.  348.  See  the 
notes  to  s.  31. 

On  the  occurrence  of  a  winding-up  the  business  of 
the  company  ceases  except  so  far  as  the  liquidator 
deems  necessary  for  the  beneficial  winding  up  of  its 
aifairs,  s.  20;  but  as  regards  the  carrying  on  of  the 
company's  business  by  the  liquidator  he  can  only  do  so 
subject  to  the  provisions  of  s.  34,  infra. 

As  stated  by  Lord"  Davy  in  Kent  v.  Communaute 
(1903),  A.  C.  220,  at  p.  226,  ''The  office  of  the  liquida- 
tor has  in  fact  a  double  aspect,  on  the  one  hand  he 
wields  the  powers  of  the  company,  and  on  the  other 
hand  he  is  the  representative  for  some  purposes  of  the 
creditors  and  contributories. "  He  is  an  officer  of  the 
Court  and  like  other  officers  may  be  ordered  to  refund 
money  paid  to  him  under  mistake  of  law :  In  re  Opera, 
Limited  (1891),  2  Ch.  154.  He  is  expressly  made  sub- 
ject to  the  jurisdiction  which  the  Court  may  exercise 
under  s.  123  in  respect  of  misfeasance  in  office;  the 
Court  can  compel  performance  of  the  liquidator's 
duties  by  s.  132. 
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The  Hiffh  Court  of  JuMtice  in  Ontario  in  which  prr  Sect.  33. 
oeedings  were  |H*ndinK  under  the  Dominion  Act  fo»* 
the  winding  np  of  the  Central  Hank  f(rante<l  an  injunc- 
tion to  rcHtrain  one  Baxter  from  proceeding  in  the 
Courts  of  Quebec  afEpiinst  the  liquidatorH  for  thin^^n 
done  in  their  oflleial  capacity :  Re  Central  liauk,  Baxter 
V.  Central  Hank  (181K)),  20  6.  B.  214. 

To  a  limited  extent  the  liquidator  seems  to  be  in  the 
position  of  a  truKtee.  But  his  true  position  is  that  of 
agent  for  the  company;  he  is  not,  strictly  speaking,  a 
trustee  for  cither  the  creditors  or  contributories; 
therefore,  in  the  absence  of  fraud,  mala  fides  or  per- 
sonal misconduct,  an  action  for  damages  will  not  lie 
against  him  at  the  suit  either  of  a  creditor  or  contribu- 
tory for  delay  in  paying  the  creditor's  debts  or  in 
handing  over  to  the  contributory  his  proportion  of  the 
surplus  assets:  Knowles  v.  Scott,  [1891 J  1  Ch.  717. 

Where  the  liquidators  of  a  colliery  company  sold  the 
colliery  to  a  new  company,  in  which  they  took  shares, 
it  was  held  that  they  must  be  removed  from  their  office: 
In  re  Devonshire  SUkstone  Coal  Co.  (1878),  W.  N.  71; 
see  Healey's  Joint  Stock  Companies  (3rd  ed.),  p.  G54. 

Where  the  sale  of  an  undertaking  of  a  company  by 
its  liquidator  to  himself  hud  been  set  aside  on  the 
ground  of  fraud  the  liquidator  was  ordered  to  repay 
the  rents  and  profits  which  had  accrued,  but  not  the 
interest  on  the  same:  SUkstone,  etc.,  Coal  Co.  v.  Edey, 
[19001  1  Ch.  1G7. 

The  following  are  some  of  the  judicial  expressions 
of  opinion  in  the  English  Courts  and  in  our  own 
Courts  on  the  position  of  the  liquidator  as  regards  the 
extent  to  which  he  represents  creditors  as  well  as  the 
company : 

**  In  a  winding-up  the  liquidator  acts  not  only  for 
creditors  but  for  contributories  and  for  the  company 
also.  The  liquidator  does  not  act  more  for  the  credi- 
tors than  he  does  for  the  company.  .  .  .  1  think  a 
liquidator  is  much  more  in  the  position  of  an  ortlinary 
receiver  or  even  of  a  mortgagor  who  has  executed  a 
bill  of  sale  Uian  of  an  execution  creditor.'*  Per  Tage- 
Wood,  V.-C.  in  Re  Marine  Mansions  Co.  (18(57),  L.  B. 
4  Eq.  601  and  610. 
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**  Generally  speaking,  he  is  said  to  represent  the 
company,  the  creditors  and  the  general  body  of  con- 
tributories. "  Per  Cairns,  L.J.  in  Re  Joint  Stock  Dis- 
count Co.,  SichelVs  Case  (1867),  L.  R.  3  Ch.  119,  122. 

''  The  liquidator  represents  the  creditors  .  .  . 
but  only  because  he  represents  the  company  and 
through  the  company  the  rights  of  the  creditors  are  to 
bo  enforced,"  per  Cairns,  L.J.,  in  In  re  Duckworth 
(1867),  L.  R.  2  Ch.  App.  578,  at  p.  580,  and  adopted  by 
Lord  Westbury  in  Waterhouse  v.  Jamieson  (1870),  L. 
R.  2  H.  L.  Sc.  29,  38. 

' '  The  liquidator  seems  to  be  somewhat  in  the  posi- 
tion of  a  receiver  or  agent  appointed  by  the  Court  to 
represent  the  company  for  th^  purposes  of  the  Act; 
not  as  an  assignee,  but  as  the  statutory  representative 
of  the  company  for  the  purposes  of  winding  up,"  per 
Mabee,  J.,  in  McCarter  v.  York  County  Loan  (1907), 
14  0.  L.  R.  420,  at  p.  422. 

It  is  clear  that  against  a  lessee  from  the  company 
the  liquidator  stands  in  no  higher  position  than  the 
company  itself :  McCarter  v.  York  County  Loan  (1907), 
14  0.  L.  R.  420 ;  and  as  against  a  person  who  has  duly 
registered  a  mechanics '  lien  for  material  supplied  and 
work  performed  before  the  commencement  of  the  wind- 
ing-up the  liquidator  represents  no  higher  claim  than 
the  company,  so  that  the  lienholder  will  be  entitled  to- 
liis  statutory  priority:  Re  Clinton  Thresher  Co. 
(1910),15O.  W.  R.  318. 

Whether  the  liquidator  has  on  behalf  of  creditors 
the  right  to  object  to  formal  defects  or  want  of 
registration  of  a  security  given  by  the  company,  e.y.,  a 
chattel  mortgage  can  not  be  said  to  have  been  finally 
decided  in  Ontario.  The  right  was  doubted  by  the 
Court  of  Appeal  in  In  re  Rainy  Lake  Lumber  Co. 
(1888),  15  A.  R.  749,  asserted  by  the  decision  in 
National  Trust  v.  Trusts  and  Guarantee  (1912),  26 
O.  L.  R.  279  (Teetzel,  J.),  while  Riddell,  J.,  in  Re  Cana- 
dian Shipbuilding  Co.  (1912),  26  0.  L.  R.  564,  held 
tliat  a  liquidator  not  being  a  creditor  or  a  purchaser 
for  valuable  consideration  could  not  take  advantage  of 
the  provisions  of  the  Bills  of  Sale  and  Chattel  Mort- 
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gage  Act  and  other  like  statutes,  and  adopted  the  view  Sett.  3S. 
that  Uie  liquidator  stood  in  this  refi^ard  in  no  higher 
position  than  the  company.  The  correctness  of  the 
decision  in  \atwnal  Trust  v.  Trusts  and  (luarantet'  Imn 
been  gn*^atly  doubtod,  and  it  is  underKtood  that  the  case 
wa»  set  down  for  ap|)eal  but  was  settled  before 
argument.  The  expression  of  opinion  to  the  same 
effect  in  He  Canadian  Camera  Co.  (1901),  2  O.  L.  R. 
679,  by  Street,  J.,  is  only  a  dictum  and  waa  not  neces- 
sary to  the  decision.  Since  the  decision  of  Teetzel,  J., 
above  referred  to,  however,  the  practice  of  registering 
trust  deeds  as  chattel  mortgages  has  become  general 
where  they  purport  to  give  a  security  such  as  was  in 
question  in  Xational  Trust  v.  Trusts  and  Guarantee, 
The  point  is  also  mentioned  or  discussed  in  the  follow- 
ing oases: — He  Anderson  (1877-78),  2  A.  R.  24; 
Parkes  v.  St.  George  (1883),  2  0.  R.  342,  347;  Kitching 
V.  Hicks  (1885),  6  O.  R.  739,  745;  Harrison  v.  Nepisi- 
(fuU  (1912),  11  E.  L.  R.  314;  Re  WUliam  Hamilton 
Mfg.  Co.  (1909-10),  1  O.  W.  N.  61,  421. 

In  some  cases  the  rights  and  powers  possessed  by 
the  liquidator  exceed  those  which  the  company  itself 
could  have  asserted.  See  the  following  cases :  Water- 
housf  v.  JamiesoH  (1870),  L.  R.  2  H.  L.  Sc.  29;  In  re 
l.ondon  Celluloid  Co.  (1888),  39  Ch.  D.  190,  204;  In  re 
Kbsworth  and  Tidtfs  Contract  (1889),  42  Ch.  D.  23; 
In  re  Sharpc,  .Masonic  and  General  Life  Assurance  Co. 
V.  Sharpe,  [1892]  1  Ch.  154;  In  re  Florence  Land  and 
Public  Works  Co.,  NicoPs  Case  (1885),  29  Ch.  D.  421; 
In  re  Exchange  Banking  Co.,  FlitcrofPs  Case  (1882), 
21Ch.  D.519. 

The  authority  of  a  liquidator  is  paramount  to  that  Rec«iv(>r«. 
of  receivers  appointed  on  behalf  of  mortgagees  of  the 
company  and  they  will  be*  discharged  on  motion  al- 
though they  have  been  appointed  before  the  liquidator 
was  appointed:  Campbell  v.  Compagnie  Genrrale  de 
Bellegarde  (1876),  2  Ch.  D.  181;  Tottenham  v.  Swan- 
sea  Zinc  Ore  Co.  (1884),  53  L.  J.  Ch.  776;  British 
Linen  Co.  v.  South  American  and  .Mexican  Co.  (1894), 
1  Ch.  108. 

A  liquidator  may  appeal  from  any  order  without  Appeal, 
the  leave  of  the  Court,  but  in  such  case  he  does  so  at 
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Sect.  33.  his  own  risk  as  to  costs.  See  In  re  Silver  Valley  Mines 
(1882),  21  Ch.  D.  381,  where  the  practice  as  to  appeals 
by  liquidators  is  stated  very  fully.  He  may  appeal 
against  an  order  refusing  him  his  costs  out  of  the 
estate,  or  against  an  order  for  his  removal :  In  re  Adam 
Eyton,  Ex  p.  Charlesworth  (1887),  36  Ch.  D.  299. 

Where  liquidators  purchase  the  interest  of  a  dissen- 
tient shareholder  they  have  no  power  to  release  him 
from,  his  liability  to  the  creditors  of  the  company :  In 
re  Imperial  Land  Co.  of  Marseilles,  Vining's  Case 
(1870),L.  E.  6Ch.  96. 

Where  an  asset  of  the  insolvent  company  has  been 
illegally  applied  by  one  of  its  officers  and  there  is  suffi- 
,cient  identification  of  the  fund  to  enable  it  to  be  fol- 
lowed, the  liquidator  can  follow  it  into  the  hands  of  a 
third  party:  Be  Chandler  Massey  (1911),  24  0.  L.  R. 
513,  (1912)  25  0.  L.  R.  211. 

Where  a  trust  company  had  possession  as  bailee  or 
trustee  for  the  plaintiffs  of  certain  share  certificates  in 
which  the  trust  company  asserted  that  another  com- 
pany (of  which  the  trust  company  was  the  liquidator) 
claimed  an  interest,  the  trust  company  was  held  liable, 
on  its  refusal  to  deliver  up  the  certificates  to  the  liqui- 
dator of  the  plaintiffs,  to  pay  damages  based  on  an 
estimate  of  what  had  been  lost  by  the  detention :  Elgin 
Loan  Co.  (1905),  10  0.  L.  R.  41. 

The  statute  does  not  prescribe  the  books  to  be  kept 
by  the  liquidator  except  the  bank  pass-book  referred 
to  in  ss.  43  and  57,  but  apart  from  specific  enactment 
the  liquidator  is  bound  to  keep  true  and  complete  ac- 
counts. 

Compare  ss.  94,  95  and  157  of  the  Imperial  Com- 
panies Act,  1862 ;  s.s.  7,  s.  95  of  the  Imperial  Act  is  not 
incorporated  in  the  Canadian  Act.  The  powers  con- 
ferred on  the  liquidator  by  our  Act  require  for  their 
exercise  the  sanction  of  the  Court.  By  the  Imperial 
Companies  (Winding-up)  Act  of  1890  the  liquidator  is 
allowed  a  much  wider  discretion,  except  in  the  matter 
of  carrying  on  business  and  in  respect  to  the  institu-, 
tion  of  litigation. 

Compare  52  Vict.  (Dom.),  c.  32,  ss.  11  and  12. 


Books  to 
be  kept 
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A»  a  general  rulo  the  principle  of  08top|i«l  i»  not   Sect.  33. 
applicable  to  anytliing  said  or  done  by  the  liquidator 
uitli.u!  Tlu*  authority  of  the  Court:  He  People's  Trust 
i         1    i  ^j,  25  B.  C.  K.  138;  Re  Ontario  Bank,  Massey 
and  Lee's  Case  (1913),  8  D.  L.  K.  243;  27  ().  L.  K.  192. 

34.  Thf  liquidator  may,  with  the  approval  of  the  court,  Vown. 
anil  u|M>ii  ourh  ]>n\iouK  notice  to  the  crcditom,  contributorics, 
»harehui(li-rh  or  iiifiiiU-rii  a«  the  court  orders, — 

(a)  bring  or  defend  any  action,  nuit  or  prosecution  or  otiier  Huiu. 
legal  proceeding,  civil  ur  criminal,  in  his  own  name  a« 
liquidator  or  in  t)M>  name  or  on  liehalf  of  the  company,  ax 
tlie  CAM'  may  be ; 
(6)  carry  on  the  business  of  the  company  so  far  as  i!<  neces-  BusIocm 
sary  to  the  beneficial  winding-up  of  the  same;  °'  rompaajr. 

(c)  sell  tlie  real  and  pertiional  and  heritable  and  movable  Kale  of 
property,  effects  and  choses  in  action  of  the  company,  by  P"»p*rty. 
public  auction  or  private  contract,  and  transfer  the  whole 
thereof  to  any  jKTSon  or  company,  or  w^U  the  same  in 
parcels; 

(d)  do  all  acta,  and  execute,  in  the  name  and  on  behalf  of  ('vncral 
the  company,  all  deeds,  receipts  and  other  do<-ument8,  and  ****" 
for  that  purpose  use,  when  necessary,  the  seal  of  the  com- 

j)any ; 

(e)  prove,  rank,  claim  and  draw  dividends  in  the  matter  of  I'roving  in 
the  bankrtiptt-y,  inuolvi-ncy  or  i^equestration  of  any  contri-  •»""'"""P**^- 
butory,  for  any  sum  due  the  company  from  sUch  contribu- 
tory, and  take  and  receive  dividends  in  resjject  of  such 

sum  in  the  mattiT  of  the  imnkruptcy,  insolvency  or  seques- 
tration, as  a  ->  -lebt  due  from  such  contributory  and 
ratably  with                 i  separate  creditors; 

(/)  draw,  accept,  make  and  endorse  any  bill  of  exchange  or  Drnwing  and 
promissory  note  in  the  name  and  on  behalf  of  the  com-  ^y^"!,"* 
pany ;  notes. 

{g)  raise  upon  the  security  of  the  assets  of  the  company,-  .  ^^ 
from  time  to  time  any  requisite  sum  or  suniM  of  money ;  fund*. 
and. 

(h)  do  and  execute  all  luch  other  things  as  are  necessary  Oeaeral 
for  winding-up  the  affairs  of  the  com{taiiy  and  distrihut-  po*^"- 
ing  its  assets. 

2.  The  drawing,  accepting,  making  or  endorsing  of  every  fy„„p|iny 
such  bill  of  exchnngo  or  promisnory  note,  ax  afon'sjiid,  on  liehalf  liable  on* 
of  the  (rom|)any,  tihall  have  the  wime  elTe<t,  with  re.HjHTt  to  the  "^  j^^i^ 
liability  of  sueji  com^wny,  as  if  such  bill  or  note  had  Imh* n  drawn, 
accepted,  nmde  or  endorse<l  by  or  on  U^half  of  such  ct)in|Mny  in 

the  course  of  the  carrying  on  of  itn  huHiness. 

3.  Xo  delivery  of  the  whole  or  of  any  part  of  the  a*«»t<»  «»f  ^**  <WJ»*ry 
the  conifiany  shall  he  necesMiry  to  give  a  lien  to  any  |>enion  needed. 
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taking  security  as  aforesaid  upon  the  assets  of  the  company. 
■  R.S.,  c.  129,  s.  31;  62-63  V.,  c.  42,  s.  3. 

The  principles  by  which  the  Court  will  be  guided  in 
giving  or  withholding  its  sanction,  are:  (1)  It  will 
check  anything  that  might  prejudice  the  estate;  (2)  it 
will  not  sanction  anything  that  is  improper  or  contrary 
to  the  ordinary  course  of  trade;  (3)  it  will  exercise  its 
discretion  for  the  benefit  of  the  general  body  of  credi- 
tors-: Re  Commercial  Bank  Corporation  of  India  and 
the  East;  Smith  Fleming  S  Co.'s  Case;  Gledstane  <& 
Co.'s  Case  (1866),  L.  R.  1  Ch.  538.  As  to  the  effect  of 
absence  of  previous  notice  to  creditors  see  Williams  v. 
Dominion  Trust  Co.  (1916),  31  D.  L.  R.  786;  Brigman 
•  V.  McKenzie,  6  B.  C.  R.  56.      ' 

See  also  Re  London  Fence  {No.  1)  (1911),  21  Man. 
R.  91.  ' 

Sub-section  (a). 

A  company  notwithstanding  that  it  is  in  liquidation 
retains  the  power  to  sue,  but  this  must  be  exercised  by 
the  liquidator  with  the  authority  of  the  Court:  Kent 
V.  Communaute  (1903),  A.  C.  221.  If  an  action  is  pro- 
ceeding to  which  the  company  is  a  party  and  the  liqui- 
dator prosecutes  or  defends  the  action  on  behalf  of  the 
estate,  the  company  must  be  regarded  as  the  party  liti- 
gant, and  in  the  event  of  failure  the  costs  will  come  out 
of  the  estate:  J?e  Winborn  &  Co.  (1905),  1  Ch.  413. 

The  liquidator  is  not  a  necessary  or  proper  party 
to  an  action  against  the  company  brought  before  the 
winding  up  to  set  aside  as  fraudulent  a  chattel  mort- 
gage made  to  the  company  and  continued  against  the 
company  in  liquidation :  Cole  v.  British  Canadian  Fur 
Trading  Co.  (1918),  42  0.  L.  R.  587. 

When  an  action  is  brought  by  the  liquidator  of  a 
company  in  liquidation  in  the  name  of  the  company 
and  he  is  not  otherwise  a  party  to  it,  he  cannot  be 
ordered  personally  to  pay  the  costs  of  it:  Ontario 
Forge  and  Bolt  Co.  v.  Comet  Cycle  Co.  (1896),  17  P.  R. 
156.  See  Fraser  v.  Brescia  Steam  Tramways  Co. 
(1887),  56  L.  T.  771;  and  Re  Cosmopolitan  (1893),  15 
P.  R.  185,  a  case  under  the  Ontario  Winding-up  Act. 
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If  the  actiuu  \»  brought  in  Iuh  uwii  name  be  in  Sect.  34. 
pcrnonally  liable  for  oosU,  notwithstanding  that  he 
obtained  leave  from  the  Court  to  sue :  Jackson  v.  Can- 
non (li>0l-4),  lU  H.  C.  R,  73.  As  to  the  discretion 
of  tJie  Court  in  awarding  costs  out  of  the  estate,  see 
He  TranscuMtimutal  Towusite  (1915),  33  W.  L.  B.  241. 

A  creditor  of  the  company  may  intervene  in  an 
action  begun  \j\  the  liquidator:  Community  of  Sisters 
of  Charity  v.  Bastien  (1902),  Q.  E.  11  K.  B.  64.  Aa 
to  the  extent  of  this  right  of  inten-ention  see  Kent  v. 
Community  { 1901 ),  Q.  K.  19  S.  C.  556.  A  creditor  may 
also  apply  for  leave  to  bring  an  action  in  the  name  of 
the  liquidator:  He  Bailey  Cobalt  (1915),  8  O.  W.  N. 
433. 

Actions  begun  before  the  liquidation  should  be  con- 
tinued in  the  name  of  the  company — a  fresh  action 
should  not  he  begun:  Boss  et  al.  v.  Ferras  (1894),  5 
R.  J.  g.  (S.  C.)  470. 

The  liquidator  of  a  company  in  liquidation  cannot 
begin  proceedings  against  the  debtors  of  that  company 
without  the  jirevious  consent  of  the  Court  on  notice  to 
creditors,  contributories,  shareholders  or  meml)crs  as 
the  Court  prescribes,  and  it  is  not  sufficient  to  seek 
that  consent  in  the  case  of  proceedings  already  begun 
against  the  debtors  of  the  company:  Ross  et  al.  v. 
Perras  (1894),  5  B.  J.  Q.  (S.  C.)  470. 

The  liquidator  of  a  company  must   be  specially 
authorized  to  institute  an  action  for  the  recovery  of  a    ' 
claim  due  the  company,  and  a  general  auUiorization  to 
recover  all  the  company's  assets  is  not  sufficient :  Frey- 
gang  v.  Daveluy  (1892),  2  R.  J.  Q.  (S.  C.)  505. 

The  liquidator  of  an  insolvent  company  represents 
the  creditors  of  that  company  for  actions  which  belong 
to  the  creditors  themselves.  Therefore  the  action  to 
nullify  a  payment  made  by  the  company  to  a  creditor 
who  knew  the  insolvent  state  of  that  company,  being 
of  tlie  nature  of  an  action  *'  paulienne/*  may  Ik*  begun 
bv  the  liquidator :  Kent  v.  Blandy  d  Provost  ( 1896),  19 
Q.  R.  (S.  C.)  255. 

As  to  reversal  of  direction  to  bring  action  on  ap^ 
peal,  see  Be  Auto  Top,  de.,  Co.,  Ltd.  (1916),  10  O.  W.  N. 
76,  129. 
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Sect.  34.  Section  34  (a)  read  with  Section  20  is  wide  enough 

^^[^[^^  to  justify  a  summary  application  to  the  Court  to  place 

Sub-sec.  (a)  a  contributory  on  the  list  instead  of  applying  for  leave 
to  bring  an  action  for  specific  performance  of  a  con- 
tract to  take  shares,  where  the  company  before  insol- 
vency is  entitled  to  apply  for  rectification  of  the  regis- 
ter: Liquidator  of  the  Monarch  Oil  Co.  v.  Chapin 
(1917),  37  D.  L.  E.  772. 

In  British  Columbia  the  leave  of  the  Court  to  con- 
tinue a  proceeding  begun  by  the  company  may  be 
granted  to  the  liquidator  on  an  ex  parte  application: 
Goldstein  v.  Vancouver  Timber  and  Trading  Co. 
(1912),  4  D.  L.  R.  172.  Proceedings  to  enforce  the 
-  liability  of  contributories  are  properly  brought  by  the 
liquidator  and  not  by  the  petitioner :  Re  Sarnia  Oil  Co. 
(1884),10P.  R.  435. 

See  also  Comic  Opera  v.  Desaulniers  (1902-6),  7  Que. 
P.  R.  83;  Comet  Motor  v.  Dominion  Mutual  (1910), 
11  Que.  P.  R.  314;  Standard  Mutual  v.  Dominion 
Mutual,  &c.,  Co.  (1910),  11  Que.  P.  R.  392;  Rufer  v. 
Rattray  (1911),  Q.  R.  39  S.  C.  345;  Lafferre  v.  Banque 
St.  Jean  (1911),  17  Rev.  Leg.  N.  S.  428;  Fecteu  v. 
Ideal  Confectionery,  Sc,  Co.  (1911),  12  Que.  P.  R. 
360;  Common  v.  McCaskill  (1897),  Q.  R.  13  S.  C.  282; 
Re  E.  Canada  Pulp,  dc,  Co.  (1912-3),  14  Que.  P.  R. 
351;  Bank  of  Hamilton  v.  Kramer-Irwin  (1912),  1 
D.  L.  R.  475. 
Failure  to  In   Samia  Agricultural,   Sc,   Co.   v.   Hutchinson 

i?i?i°  (1889),  17  0.  R.  676,  Proudfoot,  J.,  held  that  an  objec- 

tion, taken  at  the  trial  after  evidence  had  been  given, 
that  the  liquidator  had  not  obtained  the  authorization 
of  the  Court,  was  too  late.  Semhle,  that  the  proper 
course  is  to  move  in  Chambers  to  dismiss  the  action  for 
want  of  authority,  ihid. 

In  Hamilton  v.  Hamilton  Steel  and  Iron,  &c.,  Co. 
(1911),  23  0.  L.  R.  270,  281,  the  judgment  of  Britton, 
J.,  at  the  trial  indicates  that  an  application  to  stay  is 
the  proper  procedure,  and  none  having  been  made  the 
objection  of  want  of  approval  was  not  given  effect  to. 
As  to  whether  the  liquidator  should  sue  in  his  own 
name  or  in  that  of  the  company  depends  on  the  nature 


POWKRM  OF  LIQI'IUATOB.  7OT 

of  the  oaase  of  action  and  whether  he  therein  rcpre-   8«et.  34. 
sentB  the  company  or  the  creditors  and  oontributories.  wiMdMr 
There  are  .  .  .  many  oases  in  which  he  may  sue  in  his  "2"!f****' 
own  name,  as  e.g.,  to  impeach  some  act  or  deed  of  the  laown 
company  before  winding-up  which  is  made  voidable  in^m«of '" 
the  interest  of  creditors  and  contributories.     .     .     .compmny. 
Whenever  the  object  of  the  action  is  to  recover  a  debt, 
or  to  recover  or  protect  property  tlie  title  to  which  is 
in  the  company,  the  action  should  be  brought  in  the 
name  of  the  company:    Kent  v.  Communaute  (1903), 
A.  C,  per  Lord  l)avi»y,  at  p.  226.    If  the  liquidator  has 
incorrectly  brought  the  action  in  his  own  name  but  the 
defendant  lia«  not  objected  to  the  form  of  the  action 
but  has  admitted  the  debt  and  ])loa(lcd  a  set  off,  leave 
should  be  given  to  amend,  ibid. 

lUuHt rations  of  the  distinction  are  to  be  found  in 
Uyde  V.  Thibaudcau  (1911),  (^.  K.  20  K.  B.  200  (1910) 
11  P.  R.  419;  Lapitne  v.  Banque  St.  Jean  (1911),  17 
R.  L.  N.  S.  428.  See  also  Royal  Paper  Box  Co.  v.  Can- 
ada Cpment,  dc,  Co.  (1915),  48  Que.  8.  C.  287. 

In  CVaiM  v.  Wadf  (1917),  37  D.  L.  R.  412,  the  liqui- 
dator sued  in  his  own  name,  and  this  was  regarded  as 
unobjectionabU'  as  he  was  held  to  be  suing  as  trustee 
for  the  company;  see  p.  417  of  the  report. 

Where  a  liquidator  desires  to  reimburse  himself 
out  of  the  assets  in  respect  of  litigation  here,  the 
winding-up  and  the  assets  being  in  the  control  of  the 
Court  in  Quebec  where  the  order  was  made,  the  Quebec 
Court  which  has  control  of  the  assets  alone  can  make 
the  order:  Dominion  Cold  Storage  Co.  (1897),  17  P.  R. 
468. 

As  the  liquidator  represents  the  company  in  litiga-  DiBconry 
tion  he  may  be  c«>iiJiH'lled  to  make  discovery.  There-  !*iJiuj,i,tor 
fore,  where  an  alh-ged  contributory  took  steps  to  l)e 
relieved  from  his  liability,  the  liquidator  was  held  to 
be  bound  by  the  same  rules  as  to  answering  questions 
and  prmiucing  documents  as  if  a  bill  had  been  filed 
against  the  company  and  he  had  t)een  made  a  defendant 
for  the  purpose  of  discovery.  In  Barned^s  Banking 
Co.  Ex  parte  Contract-  Corporation  (1867),  L.  R.  2  Ch. 
350;  In  re  Contract  Corporation,  Gooch's  Case  (1871), 
L.  R.  7  Ch.  207. 
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I.i(|uidator 
carrying  on 
business  of 
company. 


Sect.  34.  Sub-section  (b). 

Unless  the  liquidators  are  authorized  to  carry  on 
the  business  of  the  company,  their  duty  is  only  to  wind 
it  up,  and  they  are  bound  to  distribute  the  assets  ac- 
cording to  the  liabilities  as  they  exist  at  the  date  of  the 
stoppage ;  they  have  no  power  to  alter  those  liabilities 
by  making  a  fresh  contract:  In  re  East  of  England 
Banking  Co.  (1868),  L.  E.  4  Ch.  14;  In  re  Steel  Co.  of 
Ca»^a6^a  (1885),  W.  N.  79. 

As  to  the  effect  of  adopting  an  outstanding  contract 
see  Re  Bishop  Construction  Co.,  Ltd.  (1914),  15  D.  L. 
E.  911. 

Authority  to  carry  on  the  company's  business  does 
'  not  authorize  the  liquidator  of  'a  trust  company  to  part 
with  the  company's  right  of  retainer,  which  involving 
a  reduction  of  the  assets  would  require  a  substantive 
approval  of  the  Court  under  s.  36:  Williams  v.  -Do- 
minion Trust  Co.  (1916),  31  D.  L.  E.  786. 

If  the  liquidator  supplies  goods  in  pursuance  of  a 
contract  made  before  the  winding-up  commenced  the 
purchaser  cannot  set  off  a  debt  incurred  to  himself  by 
the  company  prior  to  the  winding-up :  In  re  Ince  Hall 
Rolling  Mills  Co.  v.  Douglas  Forge  Co.  (1882),  8  Q.  B. 
D.  179;  Mersey  Steel  and  Iron  Co.  v.  Naylor  (1882),  9 
Q.  B.  D.  648.  See  also  In  re  Oriental  Hotels  Co.,  Perry 
V.  Oriental  Hotels  Co.  (1871),  L.  E.  12  Eq.  126;  In  re 
Regent's  Canal  Iron  Works  Co.  (1875),  3  Ch.  D.  411; 
In  re  Asphaltic  Wood  Pavement  Co.,  Lee  and  Chap- 
man's Case  (1885),  30  Ch.  D.  216;  Wiltshire  Iron  Co. 
V.  Great  Western  Ry.  Co.  (1871),  L.  E.  6  Q.  B.  101, 
776 ;  In  re  English  Joint  Stock  Bank,  Ex  p.  Harding 
(1867)  L.  E.  3  Eq.  341;  In  re  Llangennech  Coal  Co. 
(1887),  56  L.  T.  475. 

Sub-section  (c). 

The  power  to  sell  is  conferred  on  the  liquida- 
tor; it  is  not  exercisable  by  the  Court,  but  by  the 
liquidator  after  first  having  obtained  the  Court's  ap- 
proval. Consequently  there  must  be  a  valid  contract 
in  existence  between  the  liquidator  and  the  purchaser 
before  the  liquidator  can  be  compelled  to  carry  out  a 


Sale  of 
prox)erty. 
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•oaed  salo:  Re  Canada  Woollvn  Mills  {Loutf's  Ap-  Sect.  84. 
>/t«. )  (1905),  9  O.  L.  K.  367.  An  ugrccinent  to  pur- 
ohase  the  assets  of  an  insolvent  company  at  a  certain 
rate  on  the  dollar  of  unascertained  claims  of  the  credi- 
tors is  of  doubtful  validity:  Re  Bolt  and  Iron  Co. 
(1886),  10  P.  R.  434.  Whore  the  powers  of  the  Court 
have  been  delegated  to  the  Official  Referee,  and  the  lat- 
ter has  approved  of  a  sale  there  is  no  need  to  have  the 
sale  coufinned  by  a  Judge  in  Chambers:  Re  McCann 
Knox  MiUing  Co.  (1909-10),  1  O.  W.  N.  579.  As  to  the 
moaning  of  the  phrase  **free  from  encumbrances**  in  a 
Halo  by  a  liquidator,  see  Dominion  Limn  Mills  v.  Lang- 
ley  (1911),  19  O.  W.  R.  648,  affirmed  (1912),  46  S.  C.  R. 
633.  Until  forms,  rules  and  regulations  are  made 
under  s.  135  the  ordinary  Chancery  practice  in  sales 
will  apply.  For  the  practice  and  what  must  be  shown 
where  a  private  sale  is  desired,  see  Re  Bolt  and  Iron 
Co.  (1885),10P.  R.  434. 

A  liquidator  in  England  for  the  voluntary  winding 
up  there  of  a  company  incorporated  under  Imperial 
Act,  1862,  cannot  intervene  in  Quebec  to  prevent  Cana- 
dian creditors  realizing  there  on  assets  in  the  Province. 
Quare,  if  such  liquidator  has  any  standing  before  the 
Canadian  Court:  Potm  v.  Quebec  Bank  (1893),  2  Q.  R. 
(Q.  B.)  566;  see  also  on  this  point  British  Canadian 
Lumbering  and  Timber  Co.  v.  Grant  (1887),  12  P.  B. 
301. 

Sub-section  (g). 

The  liquidator  should  apply  to  the  Court  for  ii,j^„, 
leave  to  borrow  before  obtaining  the  loan.  Where  the  fun<i». 
order  authorizing  the  loan  provided  that  the  same 
Kliould  be  a  first  mortgage  on  all  the  assets  of  the  com- 
pany 6ubj(>ct  only  to  existing  liens,  charges  and  encum- 
brances, it  was  held  that  the  lender *8  lien  took  priority 
over  the  costs  and  charges  of  the  winding-up  proceed- 
ings, including  the  fees  of  tlie  liquidator  and  solicitor: 
Keyes  v.  Uanington  (1913),  13  D.  L.  B.  139. 

Section  92  of  the  Act  only  gives  priority  to  the 
winding-up  costs  over  claims  against  the  company  in 
existence  at  the  time  of  going  into  liquidation,  ibid. 

I1.C.A. 19 
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Sect.  35.  35,  The  liquidator  may,   with   the  approval  of  the  court, 

r— — ~  appoint  a  solicitor  or  law  agent  to  assist  him  in  the  performance 

tor  may  ibe     ^'^  ^^^  duties.    R.S.,  c.  129,  s.  32. 
appointed. 

Compare  Imperial  Companies  Act,  1862,  s.  97,  and 
Imperial  Companies  (Winding-up)  Act,  1890,  s. 
12(4).^  •  .         . 

A  liquidator  may  not  appoint  his  partner:  In  re 
Universal  Private  Telegraph  Co.  (1871),  23  L.  T.  884. 

It  is  preferable  to  have  the  proceedings  under  an 
order  for  winding-up  a  company  conducted  by  solici- 
tors who  are  totally  unconnected  with  the  company  to 
be  wound  up :  Re  Joseph  Hall  Manufacturing  Co. 
(1884),10P.  R.  485. 

A  solicitor  should  not  act  for  the  liquidator  who  is 
acting  also  for  claimants  whose  claims  must  be  con- 
tested by  the  liquidator:  In  re  Trueman's  Estate 
(1872),  L.  R.  14  Eq.  278;  Re  Anglo  M.  Co.  (1876),  24 
W.  R.  128. 

In  a  proceeding  for  the  winding  up  of  a  company,  a 
solicitor  who  is  acting  for  claimants  whose  claims  must 
be  contested  by  the  liquidator,  cannot  obtain  the  sanc- 
tion of  the  Court  to  his  acting  also  as  solicitor  for  the 
liquidator.  Nor  will  the  Court  sanction  the  appoint- 
ment of  a  special  solicitor  to  act  for  the  liquidator  in 
the  matter  of  the  contested  claim.  The  winding  up 
must  be  prosecuted  by  one  disinterested  solicitor 
whose  services  will  not  be  divided  by  the  assertion  of 
antagonistic  claims:  Re  Charles  Stark  Co.  (1893),  15 
P.  R.  471. 

Costs  of  Solicitor  of  Liquidator. 

The  costs  of  the  solicitor  employed  come  out  of  the 
assets  next  after  the  liquidator's  necessary  disburse- 
ments and  before  his  remuneration.  The  solicitor  has 
no  claim  against  him  personally  for  the  costs  of  the 
winding-up :  ^rr  p.  Watkins  (1875),  1  Ch.  D.  130;  In  re 
Sanitary  Burial  Assn.,  [1900]  2  Ch.  289. 

This  is  quite  different  from  the  case  of  costs  which 
the  liquidator  is  ordered  to  pay  to  an  adverse  litigant, 
and  such  costs  must  be  paid  in  priority  to  costs  due  to 
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the  Holicitor  of  the  li(|ui(intor:  In  if  Dominion  of  Can-   Beet.  35. 
ada  Plumbatfo  Co,  (1S84),  27  Ch.  D.  33. 

Upon  the  reference  for  the  winding-up  of  a  company, 
the  refertH*  appointed  n  firm  of  Holicitors  to  represent 
the  jfeiuTal  ho<Iy  of  creditors,  and  ordered  that  they 
should  Ih'  notili«*d  to  attend  whenever  he  so  directed, 
and  that  their  coHts  as  l)etween  solicitor  and  client 
should  Im>  paid  out  of  the  assets.  Held  that  this  class 
of  order  and  liahility  was  not  favoured  by  the  Courts 
and  should  be  invoked  and  attendance  thereunder  had, 
only  when  there  was  any  special  question  on  which  the 
appearance  of  some  one  to  represent  the  creditors  was 
desirable;  that  attendances  and  services  should  not  be 
paid  for  out  of  the  assets  except  where  contempor- 
aneously approved  of  by  the  referee;  and  it  was  not 
proper  practice  to  extend  this  at  the  close  of  the  pro- 
ceedings by  obtaining  a  certificate  from  him  that  had 
he  been  applied  to  from  time  to  time  he  might  have 
provided  for  otlier  attendances  and  services :  lie  Drury 
Nickel  Co.  (1895),  16  P.  B.  525. 

36.  The  liquidator  may,  with  the  approval  of  Uie  court,  coin-  Debu  due  to 
promiiie  all   calls  and   liaMlitios   to  calls,  dclits  and   liabilities  *•**  ****^p"^J|^ 
capaMe  of  resulting  in  debts,  and  all  clainiA,  demands  and  matters  pr^miMtl. 
iQ  dispute  in  any  way  relating  to  or  affecting  the  a««eti>  of  the 
company  or  the  winding-up  of  the  company,  upon  the  receipt  of 
such  KuniR,  payable  at  fiueh  timeK,  and  generally  u()on  such  terms. 
aa  are  agreed  upon. 

2.  The  liquidator  may  take  any  security  for  the  discharge  of  Security 
•uch  calls,  debt*,  liabilities,  claims,  demands,  or  dispute*!  matters.  *""*'  ^ 
and  give  a  complete  discbarge  in  respect  of  all  or  any  such  calls,  '*  *°' 
debts,  liabilities,  claims,  demands,  or  matters.    R.S.,  c.  1?9,  s.  33. 

Compare  Imperial  Companies  Act,  1862,  ss.  159  and 
160,  and  ss.  63  and  64  of  this  Act  as  to  compromise  of 
creditors'  claims.  This  si»ction  has  been  construed 
very  widely  in  the  earlier  English  cases:  Commercial 
Bank  Corporation  of  India  (1869),  L.  R.  8  Eq.  241. 

The  Court  has  no  jurisdiction  to  com|x»I  the  liqui- 
dator to  compromise  with  a  creditor:  International 
Contract  Co.,  Hankey's  Ca^e  (1872),  26  I..  T.  X}H;  or 
with  a  contributory:  East  of  Enqland  Banking  Co., 
Pearson's  Case  (1872),  L.  B.  7  Ch.  309. 
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Sect.  36.         Even  when  a  compromise  was  recommended  by  a 
rimnm)inis^  liquidator,  it  could  formerly  be  frustrated  by  an  oppos- 
uf debts.       ing  minority:  Re  Sun  Lithographing  Co.   (1893),  24 
0.  R.  200. 

See  the  following  English  cases  as  to  rights  of  dis- 
sentient minorities:  In  re  Albert  Life  Assurance  Co. 
(1871),  L.  R.  6  Ch.  381;  New  Zealand  Banking  Cor- 
poration, Ex  p.  Hankey  (1869),  21  L.  T.  481;  Re  Smith, 
Knight  &  Co.  (1868),  16  W.  R.  1104. 

The  liquidator  of  an  insolvent  company  brought  in 
*  .  for  approval  an  agreement  with  certain  parties  for 
the  sale  to  them  of  its  assets,  at  a  price  equal  to  twenty- 
five  cents  on  the  dollar  of  the  claims  of  the  creditors 
of  the  company,  "  as  may  be  admitted  or  adjudicated," 
in  addition  to  the  cost  of  the  liquidation  proceedings 
to  be  taxed  by  the  taxing  officer,  and  the  remuneration 
of  the  liquidator  to  be  settled  by  the  Master.  There 
was  no  mode  of  admitting  or  adjudicating  on  such 
claims  provided  in  the  agreement.  The  agreement  was 
opposed  by  certain  creditors,  and  thereupon  the  pro- 
posed purchasers  withdrew  from  it.  Held,  (l)^That  if 
the  creditors'  claims  were  to  be  admitted  by  and  be- 
.  tween  the  parties,  the  agreement  was  conditional,  and 
the  purchasers  withdrawing  before  ascertainment  left 
the  agreement  imperfect;  (2)  That  by  not  providing  a 
mode  of  admitting  or  adjudicating  upon  the  creditors' 
claims,  the  agreement  was  ambiguous,  and  parol  evi- 
dence would  have  to  be  adduced  to  explain  it;  (3)  That 
for  these  reasons  the  agreement  was  incapable  of 
being  enforced,  and  could  not  be  approved.  Qucere, 
whether  an  agreement  to  purchase  the  assets  of  a  com- 
pany at  a  certain  rate  on  the  dollar  of  the  unascer- 
tained claims  of  the  creditors  of  such  company  would 
be  valid :  Re  Bolt  and  Iron  Co.  (1885),  10  P.  R.  434. 

In  sanctioning  a  compromise  the  Court  is  exercis- 
ing a  judicial  discretion,  and  therefore  "will  not  give  its 
sanction  without  having  the  means  of  itself  f  orining  an 
opinion  of  the  propriety  of  the  compromise  proposed : 
Ex  p.  Totty  (1860),  1  Dr.  &  Sm.  273 ;  Morin  &  Bilodeau 
(1898),Q.R.8Q.B.330. 
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If  the  necessary  consontR  to  a  compromise  have  in   8eot.  86. 
fact  been  given,  the  Court  will  not  be  astute  to  find 
technical  defects  in  the  proceedings :  Re  Dynevor,  etc., 
Collieries  Co.  (1879),  11  Ch.  D.  605. 

Since  the  li(iuidator  has  no  power  to  release  any 
one  (except  under  authority  of  the  Court)  without  the 
Court's  approval,  laches  on  his  part  ^vill  not  release 
contributories:  7fe  Ontario  Bank  (1912),  8  D.  L.  B.  243, 
per  Garrow,  J. A.,  at  p.  247. 

The  Court  may  rescind  a  compromise  made  with  its 
sanction,  if  obtained  by  misrepresentation:  Ex  p. 
Clarke  (1806),  14  W.  R.85G,  and  see  Central  Darjeel- 
inq  Tea  Co.  (1866),  W.  N.  361;  Ex  p.Carstin  (1862), 
10  W.  R.  457. 

The  power  of  the  Court  to  authorize  the  liquidator 
to  act  in  the  name  of  the  company  and  to  settle  pend- 
ing proceedings  is  a  discretionary  power.  The  liqui- 
dator is  not  obliged  to  consult  the  creditors  of  the  com- 
pany before  applying  to  the  Court  for  authority  to 
effect  a  settlement:  Morin  v.  Bilodeau  (1898),  Q.  R.  8 
Q.  B.  330. 

The  liquidator  can  not  without  the  consent  of  the 
Court  accept  less  than  payment  in  full:  Re  Ontario 
Hank  (1912),  8  D.  L.  R.  25i;-27  0.  L.  R.  192;  Williams 
v.  Dominion  Trust  Co.  (1916),  31  D.  L.  R.  786;  Re 
Laurie  Engine  Co.,  7  Que.  P.  R.  431. 

37.  The  liquidator  may,  with  the  approval  of  the  court,  make  Creditors 
«uch  compromise  or  other  arrangement  with  creditors  or  persons  ^o^„i^j*"* 
claim injr  to  be  creditors  of  Ute  company  as  he  shall  deem  expedi- 
ent   R.S.,  c.  129,  8.  61. 

Compare  Imperial  Companies  Act,  1862,  ss.  159  and 
160. 

It  was  held  in  Re  Sun  TMhoflraphinrj  Co.,  24  O.  R. 
200,  that  there  was  no  power  under  this  section  to  en- 
force a  compromise  upon  a  dissentient  minority,  or  to 
compel  a  licpiidator  to  accept  a  compromise.  This  has 
been  remedied  by  the  amending  Act,  62-63  Vict. 
(Dom.),  c.  43,  8.  3;  now  s.  64  of  the  Act:  see  Ward  v. 
Mullin,  Q.  R.  (1905),  14  K.  B.  49. 


DOMINION    WINDING-UP   ACT. 


774 

Sect.  38.  38.  The  court  may  provide,  by  any  order  subsequent  to  the 

-7 — ; winding-up  order,  that  the  liquidator  may  exercise  any  of  the 

i)r()vide°as  to  powers  conferred  upon  him  by  this  Act,  without  the  sanction  or 

powers  of      intervention  of  the  court.    52  V.,  c.  32,  s.  13. 
liquidator. 

For  an  example  of  the  application  of  this  section 
see  In  re  Victoria-Montreal  Fire  Insurance  Co. 
(1901-2),  4  Que.  P.  R.  315,  where  an  order  was  made 
covering  all  cases  in  which  the  amount  involved  was 
under  $100.  The  Court  may  under  this  section  give  the 
liquidator  general  authority  to  bring  actions  without 
application  to  the  Court:  Kendall  v.  Webster  (1909-10), 
15  B.  C.  E.  268. 


Inspectors. 


Appointment  of  Inspectors. 

39.  The  court  may  appoint,  at  any  time  when  found  advis- 
able, one  or  more  inspectors,  whose  duty  it  shall  be  to  assist  and 
advise  the  liquidator  in  the  liquidation  of  the  company. 

The  duty  of  the  inspector  is  to  assist  and  advise  the 
liquidator  in  the  liquidation ;  his  remuneration  is  pro- 
vided for  by  s.  41.  So  long  as  he  holds  the  office  an 
inspector  is  disqualified  from  becoming  a  purchaser  of 
the  company's  assets  without  the  consent  of  his  cestuis 
que  trust,  i.e.,  the  contributories  and  creditors,  or  at 
least  without  an  order  of  the  Court  after  notice  to  all 
concerned ;  for  he  is  in  the  position  of  a  trustee  for  sale 
of  the  assets  of  the  insolvent  company:  In  re  Canada 
Woollen  MiUs  {Long's  Appeal)  (1905),  9  0.  L.  R.  367, 
per  Moss,  C.J.O.,  at  p.  368.  See  also  Morrison  v. 
Tfa^er  (1892),19A.R.  622. 

In  the  event  of  an  inspector  becoming  a  purchaser 
while  the  fiduciary  relationship  continues,  the  pur- 
chase may  be  set  aside  on  the  motion  of  the  liquidator 
or  a  creditor :  In  re  Canada  Woollen  Mills,  supra,  and 
(1904),  8  0.  L.  R.  581 ;  Gastonquay  v.  Savoie  (1898-99), 
'29  S.  C.  R.  613.  Where  the  transaction  is  complete  the 
creditors  may  be  entitled  to  a  reference  to  ascertain 
what  profit,  if  any,  the  inspector  has  derived  there- 
from: Segsworth  v.  Anderson  (1894-5),  24  S.  C.  R. 
699. 
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Remanermtion  of  Liqaidaton  and  Inspector!.  Sect.  40-41 . 

40.  The  liquidator  shall  be  paid  such  saUry  or  remunora-  » 
tion.  by  way  of  {K-n-ontage  or  otherwise,  as  the  court  directs,  upon  Uon. 
-  '  i  tors,  contributorios,  shareholders  or  mem- 

i..        ,  ■   IK. 

2.  If  tliero  is  more  than  one  liquidator,  the  remuneration  Dbtribu- 
shall  be  distributed  amongst  them  in  such  proportions  as  the    **°  **  * 
tourt  direoti».    H.S.,  e.  129,  s.  28. 

41.  The  court  shall  determine  the  remuneration,  if  any  is  liemaneni- 
dcemed  just,  of  the  inspector  or  inspectors.    62-63  V.,  c.  42,  s.  8.  J^^J^JJ"* 

Remuneration. 

Compare  Imperial  Companies  Act,  1862,  s.  93.  L»qtrid«tor*i 
The  intention  of  s.  40  of  the  Winding-up  Act  is  that  [foT"**"'' 
the  renmneration  is  not  necessarily  to  be  increased  be- 
cause tiiree  lic^uidators  are  paid  instead  of  one.  The 
recompense  for  services  is  usually  a  percentage  based 
on  the  time  occupied,  work  done,  and  responsibility 
imposed,  and  when  fixed  goes  to  the  liquidator,  and,  if 
more  than  one,  is  distributed  amongst  them:  Re  Thi' 
Cvntral  Bank  of  Canada  (1888),  15  O.  R.  309;  Re  Wdl- 
dron,  Drouin  Co.  (1916),  17  C^.  P.  K.  .%8. 

The  remuneration  of  the  liquidators  ought  not  to 
Im?  fixed  at  the  time  of  their  appointment ;  but  the  Court 
adopted  the  suggestions  of  the  meetings  as  to  the  pro- 
portions in  which  the  several  liquidators  should  share 
in  the  amount  to  be  allowed:  Re  Commercial  Bank  of 
Manitoba  (1893),  9  M.  R.  342. 

In  fixing  the  compensation  of  the  liquidator  it  is 
proper  to  take  into  account  the  amount  adjusted  or 
set  off,  but  not  actually  received.  A  commission  of 
■-"  1  y)er  cent,  having  been  allowed  on  the  amount  col- 
1  .  ;•  ti,  a  further  commission  of  ly^  per  cent  on 
$231,000  adjusted  or  set  off  was  allowed.  The 
irn.  ligation  should  be  spread  over  tlie  whole  period 
"1  li<|iii<iation  so  as  to  insure  vigilance  at  all  stages: 
Re  CefUral  Bank,  Lye^s  Claim  (1892),  22  O.  R.  247; 
see  also  Re  Central  Bank  (1890),  26  C.  L.  J.  24. 

The  liquidator  should  furnish  proof  of  the  service.* 
rendered,  work  done,  etc.:  Exchange  Bank  v.  Campbell 
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Remunera- 
tion of 
liquidators 
and  in- 
spectors. 


Sees.  40-41.  (1885),  15  E.  L.  373;  Re  Assinihoine  Valley  Co.  (1889), 
6  M.  B.  184. 

The  Court  in  Manitoba,  in  following  the  same  prin- 
ciple as  the  English  Winding-np  Acts,  reduced  the 
scale  adopted  there  allowing  $5.00  a  day  for  each  day 
of  eight  hours,  and  $100  additional  for  preparing  the 
report:  Re  Saskatchewan  Coal  Mining  Co.  (1890),  6 
M.  R.  593. 

In  Manitoba  the  Court  has  no  power  to  refer  to  the 
Master  the  consideration  of  the  amount  to  be  allowed 
to  the  liquidator:  Re  Saskatchewan  Coal  Mining  Co., 
supra;  but  see  52  Vict.  (Dom.),  c.  32,  s.  20,  now  s.  110. 

No  charge  can  be  made  by  liquidator  for  time  spent 
in  procuring  his  own  appointment  or  opposing  his  dis- 
charge. Scale  of  remuneration  and  business  for  which 
it  is  allowed  discussed:  Re  Assinihoine  Valley  Stock 
and  Dairy  Co.  (1889),  6  M.  R.  184. 

No  fixed  scale  of  remuneration  has  been  adopted  in 
Ontario.  As  to  scale  of  remuneration  in  England,  see 
Palmer,  11th  ed..  Part  II.,  p.  331. 

As  to  priority  of  the  liquidator's  remuneration  and 
disbursements  in  case  of  a  deficiency  of  assets,  see  the 
following  cases: — London  Metallurgical  Co.,  [1895]  1 
Ch.  758;  Re  Massey  (1870),  L.  R.  9  Eq.  367;  Re  Dron- 
field  Silkstone  Co.  (1883),  23  Ch.  D.  511;  i^e  Dominion 
of  Canada  Plumbago  Co.  (1884),  27  Ch.  D.  33;  Batten 
V.  Wedgewood  Coal  Co.  (1885),  31  Ch.  D.  346;  In  re 
Sanitary  Burial  Assn.,  [1900]  2  Ch.  289;  Re  Baden 
Machinery  Co.  (1906),  12  0.  L.  R.  634. 

The  remuneration  of  the  liquidator  ranks  after  the 
rights  of  mortgagees  and  debenture-holders,  but  in 
priority  to  unsecured  creditors:  Re  Regent's  Canal 
(1875),  3  Ch.  D.  411;  Re  Ormerod,  Grierson  &  Co. 
(1890),W.  N.  217. 

Under  the  prevailing  practice,  the  liquidator  is  not 
allowed  charges  made  for  guarantee  premiums  on 
l)onds  of  guarantee  companies  for  fidelity  of  liquidator 
and  proper  distribution  of  the  estate. 

But  in  Re  Owen  Sound  Lumber  Co.  (1918),  14  O. 
W.  N.  309,  the  cost  of  the  bond  was  allowed  as  a  dis- 
bursement by  the  Local  Master. 


Priority  of 
remunera- 
tion. 
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As  to  the  quoHtion  of  rcinunerutiou  of  liquidatorHSMt.  40-41. 
in  the  Central  Bank  Case,  after  a  very  full  considera- 
tion of  the  case,  tlie  Master  deeidetl  to  all<»w  two  rates. 
(1)  the  lowest  authorized  by  the  Insolvent  Act  of  1875, 
vii..  IVi  P^T  cent.,  and  (2)  the  lowest  rate  sanctioned 
by  the  Court  in  Thompson  v.  Freeman  (1868),  15  Or. 
384,  namely  3  per  cent.  The  higher  rate  allowed  on  all 
moneys  coUtHjted  after  pressure;  the  lower  rate  on 
debts  and  interest  paid  at  maturity:  In  re  Central  ' 
Bank,  Lye's  Claim  (1892),  22  O.  R.  247. 

A  liquidator  is  not  entitled  to  claim  fees  based  on 
the  tariff  of  the  association  of  chartered  accountants 
of  which  he  is  a  member:  Re  Waldron,  Drouin  Co. 
(1916),  17  Que.  P.  B.  358. 

Creditors  can  have  the  liquidator's  remuneration 
fixed  by  a  Taxing  OflScer,  see  Re  Laurie  Engine  Co. 
(1906),  8  (Jue.  P.  B.  59. 

In  Farmers*  Loan  and  Savings  Co.  (1904),  3  O.  W. 
B.  837,  the  Court  awarded  a  lump  sum  for  the  receipt 
and  disbursement  of  the  corpus  and  the  care  and 
management  of  the  estate  for  a  period  of  years.  See 
also  In  re  WUliams  (1902),  4  0.  L.  B.  501.  The  liquida- 
tor has  no  lien  for  his  fees:  Ross  v.  Walker  (1908-9), 
10  Que.  P.  B.  4'28. 

The  liquidator's  solicitor  has  no  claim  on  the  credi- 
tors for  his  fees:  Beaubien  v.  Corticelli  Co.  (1912-13), 
14  Que.  P.  B.  194. 

Depotiting  in  Bank. 

42.  The  liquidator  shall  deposit  at  interest  in  some  chart^^red  Mod»>-s  to 
bank  or  pott  office  savings  bank,  or  other  Government  sarings  ^  ^^^^*^ 
liank  desi^fnated  by  the  court,  all  sums  of  mi>ney  whicli  he  has  in  °     " 
his  hands  belonging  to  the  company,  M-henever  and  so  often  as 
such  8unu»  amount  to  one  hundred  dollars.    U.S.,  e.  129,  s.  35. 

Compare  s.  45  of  Insolvent  Act  (1875),  Dominion. 

4S.  Such   dopo«itH  shall   not  bo  made  in   the  nan>e  of  the  s^p,rmt« 
liquidator   individually,  on  pain  nf  dJKmisKal ;  hut  a  separate  account  of 
account  f»hall  lie  kept  for  the  eoiiipany  of  the  moneys  belonjjing  ""'^'  <," 
to  the  company  in  the  name  of  the  liquidator  as  such  liquidator.  llqui<Utor  •■ 
R.8..  c.  1«»,  ■.'  36.  "»*'»• 
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Sect.  44.  44.  The  liquidator  shall,  within  three  days  after  the  dat-? 

■~ of  the  final  winding-up  of  the  business  of  the  company,  deposit 

hand°by  "°  ^^  interest  in  the  bank  appointed  or  designated,  as  hereinbefore 
liquidator  to  provided,  any  money  belonging  to  the  estate  then  in  his  hands 
after^  whid-^  not  required  for  any  other  purpose  authorized  by  this  Act,  with 
ing-up.  a  sworn  statement  and  account  of  such  money,  and  that  the  same 

is  all  that  he  has  in  his  hands.    R.S.,  c.  129,  s.  40. 

Money  paid  in  by  the  liquidator  under  section  41  of 
R.  S.  C.  129,  now  s.  137,  having  been  paid  out  to  a  per- 
son not  entitled  thereto,  the  Receiver-General  was  held 
to  have  a  locus  standi  before  the  expiry  of  three  years 
to  apply  for  and  was  granted  an  order  compelling  re- 
payment into  Court  of  the  fund:  Hogaboom's  Case 
(1897),24  A.  R.  470. 


Penalty  for 
neglect. 


If  no  liqui- 
dator. 


45.  In  case  any  liquidator  shall  not,  within  three  days  after 
the  date  of  the  final  winding-up  of  the  business  of  the  company, 
deposit  in  the  bank,  appointed  or  designated  as  hereinbefore  pro- 
vided, any  money  belonging  to  the  estate  of  which  he  is  such 
liquidator,  then  in  his  hands,  he  shall  be  deemed  a  debtor  to  His 
Majesty  for  such  money,  and  may  be  compelled  as  such  to  account 
for  and  pay  over  the  same.    R.S.,  c.  129,  s.  40. 

Court  Discharging  Functions  of  Liquidator. 

46.  If  at  any  time  there  is  no  liquidator,  all  the  property  of 
the  company  shall  be  deemed  to  be  in  the  custody  of  the  court. 
R.S.,  c.  129,  s.  25. 

Compare  Imperial  Companies  (Winding-up)  Act, 
1890,  s.  4,  s-s.  4,  and  Imperial  Companies  Act,  1862, 
s.  92. 

An  order  for  the  sale  of  an  asset  by  the  Court  after 
the  liquidator's  discharge  and  an  order  vesting  such 
asset  in  the  purchaser  have  been  granted  under  these 
sections. 

Provision  47.  Whenever  a  company  is  being  wound  up,  and  the  reaUza- 

for  discharge  ^jqj^  f^^^  distribution  of  its  assets  has  proceeded  so  far  that  in  the 
and  distribu- opinion  of  the  court  it  becomes  expedient  that  the  liquidator 
tlon  by  the  should  be  discharged,  and  that  the  balance  remaining  in  liis  hands 
of  the  moneys  and  assets  of  the  company  can  be  better  realized 
and  distributed  by  the  court,  the  court  may  make  an  order  dis- 
charging the  liquidator,  and  for  payment,  delivery  and  transfer 
into  court,  or  to  such  officer  or  person  as  the  court  may  direct,  of 
such  moneys  and  assets,  and  the  same  shall  be  realized  and  dis- 
tributed, by  or  under  the  direction  of  the  court,  among  the 


court. 
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peraoiM  rntitliHl  tlivrvto.  in  the  Mine  wiy,  m  netrly  m  may  be,    Stet.  47. 
It  if  th«>  diHtrihiition  wen*  lN>in>;  made  by  tht*  liquidaUir.  — 

i.  In  KUi-li  lam*  the  i-ourt  may  make  an  order  directing  how  nbnoMi  i>( 
the  books,  arcountj*  and  document*  of  the  company  and  of  th4>  ^„^°|* 
liquidator  may  he  di>i|>oMHl  of,  and  may  order  that  they  be  de- 
posited in  court  or  utherwige  dealt  with  a«  mav  he  thoaght  fit 
55.56  v.,  c.  «8,  ».  2. 

Compare  s.  99  of  Insolvent  Act  (1H75)  (I)nni.). 

DiM'HARGE  OP  Liquidator. 

1  he  Act  containH  no  provision  ennhling  the  liquiila- 
tor  to  apply  for  his  discharge  after  completing  the 
winding-up.  Xo  difficulty,  however,  arises  in  practice. 
The  liquidator  having  coinpleti>d  the  winding-up  of  the 
ompany's  affairs,  passes  his  accounts  before  the  Of- 
ticinl  Referee  upon  notice  to  all  parties.  The  costs  of 
the  solicitors  for  the  liquidator  and  for  the  creditors 
are  taxed.  Aft4?r  the  accounts  have  been  passed  and  the 
sums  remaining  in  tlu>  liquidator's  hands  for  distribu- 
tion have  l)een  paid  out  to  the  parties  entitled  and 
proof  of  such  payment  has  been  furnished  to  the  Official 
Referee,  the  liquidator  applies  for  and  obtains  an 
order  directing  his  discharge  and  tlie  cancellation  <»f 
the  liquidator's  b<ind. 

When  the  liciuidator  to  an  insurance  company  peti- 
tioned for  his  discharge  as  liquidator,  and  it  appeared 
that  he  had  appropriated  to  himself  from  the  funds 
received,  an  amount  exceeding  the  remuneration  fixed 
by  the  Court  and  the  evidence  did  not  disclose  the 
exact  amount  in  which  he  was  indebted  to  the  estate, 
the  Court  refused  to  grant  his  discharge  without  fixing 
any  amount  to  Ih»  paid  by  him  as  a  condition  of  obtain- 
ing his  dis^'harge:  Plvtidvr  v.  FitzytrM  (1888),  5 
M.  L.  R.  (Q.  B.)  446. 

Contribntoriet. 

48.  As  Mjon  as  may  be  after  the  commonceinent  of  the  wind-  I.Ut  of  eon- 
in^-up  of  a  companv  the  court  nhall  .settle  a  lii»t  of  contridut* tries.  «'"**»»toH««, 
R.S..  c.  129,  R.  At.  ' 

48.  In  the  liitt  of  contrihutorien,  |)entons  who  are  contribu-  (*Umhhi  of 
torien  in  their  own  right  f^hnll  l>e  dixtin^niiolied  from  perwmi*  J|^"|j!I,"al,. 
who  are  coiitrihiitorit^ti  h*  n-prvM^ntativeii  of  or  liable  fur  the  tiagulsbvd. 
debU  of  others.    K.S..  c.  129,  s.  43. 
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Contribu- 
tories. 


Sees.  48-50.  50.  It  shall  not  be  necessary,  where  the  personal  representative 
-TTT. — TT-  of  any  deceased  contributory  is  placed  on  the  list,  to  add  the  heirs 
to  list.  or  devisees  of  such  contributory,  but  such  heirs  or  devisees  may 

be  added  as  and  when  the  court  thinks  fit.    R.S.,  c.  129,  s.  43. 

Compare  Imperial  Companies  (Consolidation)  Act, 
1908,  ss.  163  and  124. 

The  term  "  contributory  "  is  defined  by  s.  2(g)  of 
the  Act  as  a  ' '  person  liable  to  contribute  to  the  assets 
of  a  -company  under  this  Act ;  and  in  all  proceedings 
for  determining  the  persons  who  are  to  be  deemed  con- 
tributories  and  in  all  proceedings  prior  to  the  final 
determination  of  such  persons,  it  includes  any  person 
alleged  to  be  a  contributory."  See  the  notes  to  s.  2  (g). 

While  the  foregoing  definition  is  wide  enough  to  in- 
clude any  person  indebted  to  the  company  the  term  is 
limited  in  its  application  to  the  liability  of  sharehold- 
ers as  such:  Re  Central  Bank  and  Yorke  (1888),  15 
0.  R.  625;  Re  Monarch  Bank  (1914),  32  0.  L.  R.  207. 
See  also  the  notes  to  section  51,  which  section  gives 
the  clue  to  the  meaning  of  the  term  contributory:  Re 
Central  Bank  and  Yorke,  supra;  In  re  National  Sav- 
ings Bank  Association  (1865-6),  L,  R.  1  Ch.  App.  547, 
551. 

On  the  other  hand  a  shareholder  who  owes  nothing 
on  his  shares  and  is,  therefore,  not  liable  for  calls,  is 
properly  placed  on  the  list  of  contributories  in  order 
that  he  may  be  repaid  his  proper  share  out  of  the  sur- 
plus assets:  i?e  Monarch  Bank  (1914),  32  0.  L.  R.  207. 

One  of  the  first  duties  of  the  liquidator  is  to  make 
out  a  list  of  the  contributories  of  the  company  from  the 
books  and  papers  received  by  him,  setting  forth  the 
name,  address,  description  and  the  number  of  shares  in 
respect  of  which  each  contributory  appears  to  be  liable. 
After  making  this  list  he  should  obtain  a  summons 
from  the  Court  to  settle  the  list  of  contributories,  and 
serve  a  copy  of  such  summons,  or  a  notice  thereof,  on 
each  of  the  persons  included  in  the  list. 

Upon  the  return  of  this  appointnient  before  the 
Master  the  liquidator  should  attend  mth  the  requisite 
documents  to  prove  the  liability  of  the  contributories 
where  necessary,  but  if  the  case  is  opposed,  it  is  usual 


Settling 
list  of  con- 
tributories. 


Practice. 
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to  fix  a  spcH^ial  day  for  iU  bearing.     In  that  cam*  the  Sees.  4$'60. 
evidtfuce  to  fix  the  alleged  contributory  in  firHt  pro-  " 

duoed  by  the  liquidator,  and  then  the  alleged  contribu 
tory  produces  his  evidence  in  opposition.  On  the  hear- 
''--.-  f  the  application  to  settle  the  list  of  contributories 
lily  it  is  necessary  for  the  li(}uidator  to  produce 
idavit  proving  the  service  upon  each  of  the  con- 
ininiiories  of  the  notice  above  mentioned.  Such  notice 
may,  h<»w<'vrr,  bo  KufTieit'ntly  given,  if  thr  MasttT  basso 
directed,  by  posting  the  notice  to  each  of  the  contribu- 
torifs  at  his  place  of  residence  as  sho>vn  by  the  books  of 
ihf  company.  It  is  not  the  practice  in  Ontario  as  it  has 
iH'en  in  England  for  the  liquidator  himself  to  sit  judi- 
cially to  determine  whether  the  alleged  contributory 
ought  or  ought  not  to  be  settled  upon  the  list,  but  the 
liquidator  brings  into  the  office  of  the  Ma.ster  to  whom 
the  reference  in  the  winding  up  has  been  assigned  a 
list  of  such  contributories  as  from  the  books  he  alleges 
ought  to  be  settled  upon  such  list;  and  these  ])erson8 
are  thereu[K)n,  after  the  notice  above  mentioned,  heard 
befon^  the  Master  and  their  rights  determined.  From 
the  decision  of  the  Master  so  given  an  appeal  lies  to 
the  Court  as  in  ordinary  oases.  Upon  the  hearing  of 
such  a  contest  the  Master  may  issue  an  order  embiuly- 
ing  his  decision  in  respect  to  the  question  ami  award- 
ing costs  to  either  party. 

As  to  the  principles  to  be  followed  in  settling  con- 
tributories on  the  list,  see  Re  Atlas  Loan  Co.  (1910) 
30  C.  L.  T.  366.  For  the  effect  of  laches  by  the  liqui- 
dator: s<»e  He  Ontario  Bank  (1912)  8  D.  L.  B.  24:^. 

See  also  La  Cie.  VUleneuve  v.  Price  liros.  (1909) 
g.  B.  36  S.  C.  395;  Victoria  v.  Dtrome  (11H)2)  Q.  B.  21 
8.  C.  319;  Re  Banque  de  St.  Jean  (1910)  10  Que.  P.  B. 
223;  Re  Harris  (1905)  5  O.  W.  B.  649,  doubted  in  Re 
Cornwall  Furniture  Co,,  infra. 

Where  the  court's  powers  have  been  delegated  to  a  jurin^iie- 
h«»cal  Master,  such  oflker  has  jurisdiction  in  settling  JJ^ltJl. 
iUv  list  of  contributories  to  inquire  whether  shares,  in 
n-spect  of  which  certificates  are  held  pur{H>rting  to  be 
fully  paid  up,  have  in  fact  had  nnvthing  paid  thereon: 
Re  Contuall  Furniture  Co.  (1909)*  18  O.  L.  B.  101.     In 
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Sees.  48-50.  t!:e  absence  of  fraud,  however,  neither  the  court  nor 
the  delegated  officer  will  inquire  into  the  adequacy  of 
any  consideration  taken  by  the  company  in  lieu  of 
money  payment  for  the  shares:  Re  Hess  Mfg.  Co. 
(1893-4)  23  S.  C.  R.  644,  653,  as  explained  in  Re  Corn- 
wall Furniture  Co.,  supra. 
fsr^f"^  The  liquidator  and  the  court  must  proceed  in  the 

tributories.  manner  provided  by  the  Act.  Thus  it  has  been  held 
that  the  liquidator  cannot  by  petition  pray  to  have  the 
persons  therein  named  declared  contributories  and  be 
summoned  to  hear  themselves  so  declared  contribu- 
tories :  Frank  v.  Boston  Shoe  (1915)  24  Que.  K.  B.  267. 
A  holder  of  fully  paid  shares  may  be  placed  on  the  list 
of  contributories  on  the  application  of  the  liquidator 
or  on  his  own  application:  Re  Monarch  Bank  (1914)  32 
0.  L.  E.  207,  per  Maclaren,  J.A.,  at  p.  213 ;  Re  Colonial 
Assurance  Co,  (1916)  29  D.  L.  R.  488;  26  Man.  R.  324. 
When  an  alleged  contributory  claims  that  some 
other  person  is  liable  in  his  stead  he  should  bring  such 
other  person  before  the  court:  Re  European  Arbitra- 
tion, Thomas  Brown's  Case,  17  Sol.  J.  289;  Re  Euro- 
pean Arbitration,  Read's  Case,  Reilly,  19 ;  Re  European 
Arbitration,  MinshalVs  Case,  L.  T.  29. 

But  if  he  is  entitled  to  have  his  name  removed,  the 
mere  fact  that  there  is  no  person  who  can  be  substi- 
tuted, will  not  prevent  him  from  enforcing  his  right. 
When,  for  instance,  as  in  Fyfe's  Case  (1869)  L.  R.  4 
Ch.  768,  the  transferee  was  dead  and  had  no  legal 
representative,  or  as  in  Bentick's  Case  {European 
Arbitration)  18  Sol.  J.  234,  shares  had  been  transferred 
to  an  infant  and  the  transferee  could  not  be  found,  the 
infant's  name  was  struck  off;  and  see  Re  Wilson  (1873) 
L.  R.  8  Eq.  240;  and  Curtis'  Case  (1868)  L.  R.  6  Eq. 
455;  and  see  Re  Central  Bank  and  Hogg  (1890)  19 
O.  R.  7. 

Costs  of  Contbibutories. 

Costs  of  con-       If  a  contributory  successfully  resists  the  applica- 
tories.  tion  to  put  him  on  the  list  he  will  be  entitled  to  costs 

out  of  the  estate.    Nation's  Case  (1866)  L.  R.  3  Eq. 

77;  Ship's  Case,  13  W.  R.  450,  12  L.  T.  728;  Emmer- 
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-•  (1866)  L.  B.  2  Eq.  231,  1  Ch.  433;  Coatr'sStet.i^SO. 
i  .i.>c  ,i^74)  L.  R.  17  Eq.  169;  Lout's  Cast-  (1870) 
L.  R.  9  Kq.  589;  and  even  in  Home  cancH  when  the  con- 
tributory is  unsuccessful  costs  have  been  allowed.  See 
f  friuVs  Case  (1877)  L.  R.  14  Eq.  387,  whore  decision 
i  ui  lid  on  the  construction  of  a  new  statute,  and  Part's 
Case  (1870)  L.  B.  10  Eq.  622,  which  was  a  test  case; 
see  also  Walker's  Cast-  (1866)  L.  R.  2  Eq.  554;  Ex  p. 
Jeaffreson  (1871)  11  Eq.  109,  and  In  re  Mutual  Society 
(1881)  18  Ch.  D.  530.  But  except  under  special  cir- 
cumstances when  a  contributory  contests  his  liability 
and  fails  he  must  pay  the  costs:  Gower's  Case  (1868) 
L.  B.  6  Eq.  77;  Re  Birbeck  Life,  Ex  p.  Barry  (1865) 
2  Dr.  &  Sm.  321,  13  W.  B.  380;  Musgrave  &  Hart's 
Case  (1868)  L.  B.  5  Eq.  193;  Andrew's  Case  (1868) 
L.  B.  3  Ch.  161 ;  Ex  p.  Oakes  &  Peek  (1867)  L.  B.  3  Eq. 
576  at  p.  633. 

In  Hovenden's  Case  (1884)  10  P.  B.  434,  costs  were 
awarded  against  the  liquidator  personally,  and  he  was 
left  to  his  recourse  against  the  estate.  And  see  Buck- 
ley, 7th  ed.,  308,  et  seq. 

A  person  whose  name  has  been  wrongly  placed  on 
the  list  of  contributories  does  not,  by  delaying  in  mak- 
ing application  to  have  it  removed,  thereby  raise  an 
equitv  against  his  right  to  relief:  She  well's  Case 
(1867)  L.  B.  2  Ch.  387;  Fyfe's  Case  (1869)  L.  B.  4  Ch. 
768;  Hart's  Case  (1868)  L.  B.  6  Eq.  bV2;  Nelson's  Case 
(1874)  W.  N.  196. 

The  costs  of  an  action  for  calls,  which  had  been  dis- 
continued by  the  liquidator  on  voluntary  liquidation, 
were  directed  to  be  set  off  against  any  sum  recovered 
by  liquidator  under  originating  summons:  In  re 
United  Service  Assn.  (1901]  1  Ch.  97. 

61.  Kvery  sharpholder  or  member  of  the  company  or  his  re-  LUiblUiy  of 
preientativ<>.  j^hall  U>  liable  to  contribute  the  amount  unpaid  on  BbaiviiotiUra 
hi*  «h«reK  of  the  capital,  or  on  his  liability  to  tbo  company,  or  to  "p^*otti- 
itn  memlier«  or  creditors,  an  the  ca«e  may  (>e,  under  the  Act,  tive«. 
charter  or  instrument  of  incorporation  of  the  company,  or  other- 
wise. 

2.  The  amount  which  he  is  liable  to  contribute  shall  be  |J^^,^. 
deemed  an  amiet  of  the  company,  and  a  debt  due  to  the  companj,  amet. '  ' 
payable  an  directed  or  appointed  under  this  Act.    R.8.,  c.  129, 
R.  44. 
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Sect.  51. 

Liabilitj'  of 
share- 
holders. 


Executors 
of  ileceased 
share- 
holder. 


Share- 
holder or 
member. 


The  application  of  the  section  is  limited  to  share- 
~  holders  or  members :  Re  Winnipeg  Hedge  Wire  Fence 
Co.  (1912)  1  D.  L.  R.  317.  See  also  Wiarton  Beet  Root 
Sugar  Co.,  Freeman's  Case  (1906)  12  0.  L.  R.  149, 152; 
Re  Monarch  Bank  (1914)  32  0.  L.  R.  207;  Re  Central 
Bank  S  York  (1888)  15  0.  R.  625. 

For  cases  of  double  liability  on  bank  shares,  see  s. 
52  and  notes. 

A  person  who  is  merely  a  debtor  to  the  company  is 
not  a  contributory,  although  in  a  sense  he  may  be  liable 
to  contribute  to  the  assets,  and  when  shares  are  held  by 
A  in  trust  for  B  the  latter  is  not  a  contributory :  King's 
Case  (1871)  L.  R.  6  Ch.  196,  but  it  is  otherwise  where 
he  is  also  beneficially  interested:  Re  Winnipeg  Hedge 
and  Wire  Fence  Co.,  supra.  And  an  equitable  mort- 
gagee of  shares  is  not  a  contributory:  SichelVs  Case 
(1867)  L.  R.  3  Ch.  119. 

As  to  what  constitutes  a  person  a  shareholder  or 
member,  see  the  notes  to  s.  46  of  the  Dominion  Com- 
panies Act. 

It  should  be  noted,  however,  that  some  of  the  de- 
fences open  to  a  person  where  the  company  seeks  to 
enforce  his  liability  to  it  as  a  shareholder,  are  not  avail- 
able where  the  liquidator  is  proceeding  under  the  Act 
after  a  winding-up  has  occurred  and  the  rights  of  credi- 
tors and  other  contributories  have  intervened:  see 
Morris  v.  Union  Bank  (1899-01),  31  S.  C.  R.  594;  Re 
Central  Bank,  Henderson's  Case  (1889)  17  0.  R.  110;^ 
Re  London  Speaker  (1889)  16  A.  R.  508;  Stephens  v,j 
Riddell  (1910)  21  0.  L.  R.  484. 

An  allottee  of  shares  who  has  received  notice  of^ 
allotment  and  delays  to  exercise  his  right  of  repudia- 
tion until  after  the  winding-up  of  the  company  has 
intervened  will  be  liable  as  a  contributory :  Barrett  v. 
Bank  of  Vancouver  (1917)  36  D.  L.  R.  158. 

For  the  liability  of  executors  and  administrators  ol 
a  deceased  shareholder  and  of  beneficiaries  holding 
under  unregistered  transfer:  see  Clarkson  v.  McLeai 
(1917-18)  42  0.  L.  R.  1. 

Where  a  person  before  the  incorporation  of  th« 
company  signs  an  agreement  to  take  shares  he  doesf^ 
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not  thereby  ooiue  ^litliin  the  Motion  und  U  not  liable    Beet.  61. 

to  bo  placed  on  the  list  of  contributurieH :  In  re  London 

^Y     '       '  •w^9)  16  A.  B.  508,  explaining  In  re  Queen 

(  .  I  Co.  (1886)  10  O.  B.  264,  and  see  TiUson- 

burg  V.  iioderich  (1885)  8  O.  B.  565;  /n  re  Itosedale 

(1889    "  '•  I,.T.311;^r//j/'«Ca«c(1884)7O.B.204; 

12  A.  >  ,  Thames  Navigation  Co.  v.  Heid  (1886)  13 

A.  B.  303.    But  a  sabaoriber  before  incorporation  who  inrorpor- 

Ih  miiiKHl  in  tho  lottcrB  pntent  as  a  sharoholder,  or  in  ■•**• 

some  uthur  wav  becouicH  a  member  of  tlu*  eompany  is 

Uable:  He  Haggart  Bros.  (1892)  19  A,  B.  582. 

A  Kiiniatory  to  the  memorandum  of  agreement 
accompanying^  the  petition  for  incorporation  under  the 
Ontario  Act  becomes  a  shareholder  on  incorporation 
witJiout  allotment:  Re  Kipissing  Planing  Mills  (1909) 
18  O.  I^  R.  80.  Qu.,  whether  the  same  is  true  under  the 
Dominion  Act  unlens  he  api)ear8  in  the  charter.  Aliter 
if  tlie  document  signed  is  not  the  memorandum  pro- 
dded for  by  the  Act :  Canadian  Druggists  v.  Thompson 
(1910-11)  2  0.  W.N.  1213;  (1911)  24  0.  L.  H.  108. 

See  also  I^fleur  v.  St.  Amour  (1909)  Q.  R.  18  K.  B. 
400;  Re  Dominion  Milling  Co.  (1915)  8  0.  W.  N.  496. 

The  mere  fact  that  a  person  appears  on  the  books 
of  the  ooQipany  as  a  shareholder  will  not  make  him 
liable  as  such.  It  must  be  shewn  that  his  name  is  there 
by  authority:  Oakes  v.  Turquand  (1867)  L.  R.  2  H.  L. 
325;  Chapman  and  Barker's  Case  (1866)  L.  R.  3  £q. 
361 ;  SomerviUe*8  Case  (1870)  L.  R.  6  Ch.  266;  Re  Scot- 
tish Petroleum  Co.  (1883)  23  Ch.  D.  413. 

After  incorporation,  when  a  person  signs  a  stock 
subscription  book,  containing  an  agreement  to  take 
stock,  and  re(iueHting  the  shares  to  bc>  allotted,  he  will 
not  be  liable  to  be  placed  on  the  list  of  contributories, 
if  no  allotment  has  been  made :  Re  Zoological^  etc.,  Soci- 
ety of  Ontario  (1889)  16  A.  R.  543;  or  where  some  other 
oondition  has  not  been  fulfilled :  Re  Standard  Fire  Ins. 
Co.  (1885)  7  O.  R.  448;  12  A.  R.  486;  12  S.  C.  R.  644. 

As  to  the  neoessity  for  allotment,  see  the  notes  to  s.  AiiotaMot 
46  of  the  Companies  Act  and  summary  of  cases,  infra.  «^»»»^- 
See  also  the  following  unreported  decision   of   the 
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I^iability 
of  sliarp- 
holdprs. 


Fully  paid 
shareholder. 


Defences. 


With- 
drawal of 
application. 


Master-in-Ordinary  in  Ontario :  Re  Queen  City  Refin- 
ing Co.,  11th  April,  1885.  Consideration  of  cases  bear- 
ing on  the  sufficiency  of  agreement  to  take  shares  to 
render  subscribers  liable  as  contributories,  where  con- 
tract conditional. 

With  regard  to  liability  to  the  extent  of  the  amount 
unpaid  in  respect  of  the  contributory 's  shares,  the  same 
questions  arise  as  are  discussed  in  the  notes  to  s.  38  of 
the  Companies  Act,  which  see.  See  also  cases  noted 
below  under  'Defences.' 

A  fully  paid  shareholder  may  be  placed  on  the  list : 
Re  Colonial  Assurance  Co.,  Ltd.  (1916)  29  D.  L.  E. 
488;  Re  Monarch  Bank  of  Canada  (1914)  32  0.  L.  R. 
-207. 

After  the  issue  of  the  win3ing-up  order  a  share- 
holder cannot  avoid  his  liability  as  a  contributory  by 
setting  up  defects  or  illegalities  in  the  organization  of 
the  company  which  can  only  be  taken  upon  direct  pro- 
ceedings by  the  Attorney-General:  Common  v.  McAr- 
thur  (1899)  29  S.  C.  R.  239. 

For  liability  of  promoter  before  incorporation :  see 
Sandusky  Coal  Co.  v.  Walker  (1896)  27  O.  R.  677. 

The  grounds  on  which  contributories  have  sought 
to  evade  liability  may  be  classified  under  the  following 
heads : — 

1.  Withdrawal  of  application  before  notice  of  allot- 
ment or  notice  never  received. 

(a)  And  have  been  held  not  liable  in  the  following 
cases: — Re  London  Speaker,  etc.,  Co.,  Pearce's  Case, 
supra;  Re  Zoological  Society  of  Ontario,  supra;  Re 
RoseddUe  (1889)  19  C.  L,  T.  311;  Magog  v.  Price  & 
Magog  v.  Dohell  (1887)  14  S.  C.  R.  644;  Stevens  v. 
London  Steel  Works,  Delano's  Case  (1888)  15  0.  R.  75; 
Hebh's  Case  (1868)  L.  R.  4  Eq.  9;  Ritso's  Case  (1877) 
4  Ch.  D.  774;  Natal  Investment  Co.  (1869)  20  L.  T.  962 
(withdrawal  oral);  Truman's  Case  [1894]  3  Ch.  272; 
Northern  Electric  Co.,  Re  (1890)  63  L.  T.  369;  Pellatt's 
Case  (1867)  L.  R.  2  Ch.  527;  Gunn's  Case  (1868)  L.  R.- 
3  Ch.  40;  Land  Shipping  Co.,  Re  (1868)  18  L.  T.  786; 
Hutchinson's  Case  [1895]  1  Ch.  226;  Ramsgate  Hotel 
Co.  v.  Montefiore  (1866)  L.  R.  1  Ex.  109;  Baily's  Case 
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(1868)  U  R.  3  Oh.  592;  ProviMciai  (irocrrtt  {CalHer-    8e«t.  61. 

uood*H  Case)  (1905)  10  ().  !^  R.  7(»5;  Sasmith  v.  How- 

ning  (1H86)  5  A.  R.  126;  5  S.  C.  R.  417,  was  not  a  case 
of  a  coiitrihiitory,  but  tho  dofiMulaiitii  were  held  not  to 
be  sharehoUlorK  an  no  notice  of  allotment  was  proved. 

(b)  But  have  Ijeen  held  liable  where  contributory  has 
voted  or  received  a  dividend  or  executed  a  tranwfer  or 
otherwise  acted  as  a  nieml>er  or  subscrilM^d  l>efore  iu- 
oorporation  and  been  named  as  a  shareholder  in  let- 
ters Patent,  etc.,  and  would  now  1h«  held  liable 
in  the  case  of  a  company  incorporated  under  the  On- 
tario Act  when  they  have  signed  the  stock  book  before 
incori>«ration :  He  Hafifjart  Bros.  Mnffl.  Co.  (18*)2)  19 
A.  R.  582;  He  CoUiutiivood,  etc.,  Co.,' WiddrU's  Case 
(18IH))  20  ().  R.  107;  He  Hishop  Enfjraviuf)  Co.,  Ex  p. 
Howard  (1887)  4  M.  R.  429;  Lake  Superior  Xaritfation 
Co.  V.  .Morrisoti  (1872)  22  C.  P.  217;  Kelly's  Ca.se 
(1884)  7  O.  R.  204;  12  A.  R.  486;  Brown's  Case  (1873) 
L.  R.  9  Ch.  102;  Ex  p.  Lord  hichujuin  (18911  3  Ch.  28; 
Re  Bread,  etc..  Association  (1893)  68  L.  T.  434.  See 
Hutchinson* 8  Case  [1895]  1  Ch.  226,  supra;  Isaac's 
Case  [18921  2  Ch.  158;  He  Herci/nia  Copper  Co.  [1894] 
2Ch.403. 

As  to  what  is  suflScient  registration:  ArnoCs  Case 
(1887)  36  Ch.  D.  702;  Ex  p.  Cammel  [1894]  2  Ch.  392. 

And  see  also  the  following:  cases: — Adams*  Case 
(1872)  U  B.  13  Eq.  474;  AddinelVs  Case  (1865)  L.  R. 
1  Eq.  225;  Re  Queen  CUy,  etc.,  Co.  (1886)  10  O.  R.  264 
(but  see  London  Speaker,  etc.,  Co.,  supra);  Ward's 
Case  (1870).  L.  B.  10  Eq.  659;  Langer's  Case  (1868) 
37  L.  J.  Ch.  292;  Leiita*8  Case  (1870)  L.  B.  5  Ch.  489; 
Bloxam's  Case  (1864)  33  Beav.  5*29;  Ex p.Boyle  (\9»^) 
33  W.  R.  450;  Walker* s  Case  (1868)  L.  B.  6  Eq.  30; 
Montaau's  Case  (1888),  \V.  X.  137;  nastie*s  Case 
(1869)  L.  B.  4  (ni.  274;  Challis'  Case  (1870)  L.  B.  6  Ch. 
266;  Crawley's  Case  (1869)  L.  B.  4  Ch.  322;  Uindlen's 
Case  [1896)  2  Ch.  121;  Alabaster's  Case  (1869)  7  Eq. 
273;  Re  RaUway  Time  Tables  Co.  (1889)  42  Ch.  D.  104; 
Kent  v.  Freehold  Land  Co.  (1868)  L.  R.  3  Ch.  493; 
Whitehouse's  Case  (1867)  L.  B.  3  Eq.  790;  He  General 
Hy.  Syndicate  [1899]  1  Ch.  770;  [1900]  1  Ch.  365,  not 
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Sect.  51.  liable;  Scholey  v.  Central  By.  Co.  (1870)  L.  R.  9  Eq. 
] i,,biHty  '^^^'^  Taite's  Case  (1867)  L.  R.  3  Eq.  795;  Challis'  Case 
ho£r*  ^^^^^^  ^-  ^'  ^  ^^-  ^^^'  Sare's  Case  (1869)  L.  E.  4  Ch. 
503 ;  Oakes  v.  Turquand,  supra;  Re  Scottish  Petroleum 
Co.  (1883)  23  Ch.  D.  413;  Ex  p.  Storey  (1890)  62  L. 
T.  791;  Baine's  Case  (1888)  16  O.K.  293;  16  A.  R.  237; 
and  Nasmith's  Case  (1891)  18  A.  R.  209. 

Where  notice  of  allotment  posted  before  notice  of 
withdrawal  given :  Household  Fire,  etc.,  Co.,  v.  Grant 
(1879)  4  Ex.  D.  216.  Yelland's  Case  (1852)  5  De  G. 
&  S.  395. 

Care  should  be  taken  in  applying  the  English  cases, 
as  many  of  them  were  decided  on  the  construction  of 
the  Articles  of  Association.  -  The  general  principle, 
however,  laid  down  in  Be  Bishop  Engraving   Co. 
(1889)  4  M.  R.  429,  is  recognized  in  the  above  cases. 

Where  rights  of  creditors  have  intervened:  Be 
Miller's  Ddle,  etc.,  Co.  (1886)  31  Ch.  D.  211;  Tennent 
V.  City  of  Glasgow  Bank  (1879)  4  App.  Cas.  615. 

Winding-up    had   commenced:    Be    Thunder   Hill 
Mining  Co.  (1895)  4  B.  C.  R.  62.    See  Be  General  By. 
Syndicate  [1900]  1  Ch.  365.    See  notes  to  s.  46  of  the 
Companies  Act 
irregruiari^       2.  On  the  ground  that  there  has  been  illegality,  ir- 
ment.  regularity  or  want  of  formality  in  the  allotment  or 

otherwise. 

(a)  Have  been  held  not  liable:  Stevens  v.  London 
Steel  Works,  Delano's  Case  (1887)  15  O.R.  75;  Stace 
V.  Worth's  Case  (1869)  L.  R.  4  Ch.  682;  Be  Owen 
Sound  Dry  Dock  (1891)  21  0.  R.  349;  Howard's  Case 
(1866)  L.  R.  1  Ch.  561;  Be  Ontario  Express  Co. 
(1894)  21  A.  R.  646,  24  S.  C.  R.  716;  Harris's  Case 
(1872)  L.  R.  7  Ch.  587;  Be  London  &  Southern,  etc., 
Co.,  (1885)  31  Ch.  D.  223;  Be  British  Empire  Co. 
(1888)  59  L.  T.  291;  Be  Portuguese  Mines  (1889)  42 
Ch.  D.  160;  Heritage's  Case  (1870)  L.  R.  9  Eq.  5; 
Cartmell's  Case  (1874)  L.  R.  9  Ch.  691;  Bunn's  Case 
(1860)  2  D.  F.  &  J.  275;  Pellatt's  Case  (1867)  L.  R.  2 
Ch.  527;  Sewell's  Case  (1868)  L.  R.  3  Ch.  138;  Ee  Bolt 
Co.  Hovenden's  Case  (1884)  10  P.  R.  434;  and  see 
Cote  V.  Stadacona  Ins.  Co.  (1881)  6  S.  C.  R.  193. 
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(b)   But  have  l>oon  held  liable:  Campbell's  Case    Beet. 51. 

(1874)   L.  R.  9  Ch.  1.  43  L.  J.  Cli.  1 ;  He  Cole,  etc.,  Ins. 

Co.  Close's  Case  ( 1KK5)  8  O.  R.  92;  Poriuffuese  Copper 
Co.  (1890)  45  Ch.  1).  IG;  SlaffordsUire  (ias  Co.  (1892) 
06  L.  T.  413;  Straff  on' s  Executors  (1852)    1  DeO.  M. 

6  0.  576,  and  4  DeQ.  M.  &  Sm.  256;  In  re  Earned' s  Co. 
(1887)  L.  R.  3  Ch.  105;  Crawley's  Case,  ubi  supra; 
Oakes  v.  Turquand,  ubi  supra;  Railway  Time  Tables 
Case  (1889)  42  Ch.  D.  104;  Re  Miller's  Dale  Co. 
(1886)  31  Cli.  D.  211 ;  FothergUVs  Case  (1873),  L.  R.  8 
Ch.  270;  Dent's  Case  (1873)  L,R.  8  Ch.  768;  Oorefjum 
Co.  V.  Roper,  [18921  A.C.  125;  Ex  p.  Welton,  [1895] 
1  Ch.  255;  Welton  v.  Saffery  (1897)  W.  N.  42;  Eddy- 
stone  Co.,  [18931  3  Ch.  9;  Chapman's  Case,  [1895]  1 
Ch.  771;  Ames'  Case  (1896)  W.  N.  79;  Dalton  v.  Dal- 
ton  (1892),66L.  T.  704. 

As  to  illejfality  in  allotment,  see  Stephenson  v. 
Vokes  (1896)  27  0.  R.  691 ;  and  see  National  v.  Eyleson 
(1881)  29  Or.  406;  Re  Central  Bank,  Raines'  Case 
(1889)  16  A.  R.  257. 

3.  On  the  prround  that  some  conditions  of  the  appli-  OonditioM 
cation  not  complied  with  or  some  new  condition  im-  pu«i  witk 
posed. 

(a)  Held  not  liable:  Re  Standard  Fire  Ins.  Co.. 
Turner's  Case  (1885)  7  O.  R.US;Ex  p.  Roberts  (1852) 
1  Drew  204;  Re  Rarber  (1851)  15  Jnr.  51;  Re  Stan- 
dard Fire,  Rarber' s  Case  (1885-6)  12  A.  R.  486;  Ad- 
iHnell's  Case  (1866),  L.  R.  1  Kq.  225;  Reek's  Case 
(1874)  I^  R.  9  Ch.  392;  Howard's  Case  (1866),  L.  B. 

7  CJh.  561;  Shackleford's  Case  (1866)  1  Ch.  567;  Pel- 
latt's  Case  (1867)  L.  R.  2  Ch.  527;  Pentelow's  Case 
(1869)  L.  R.  4  Cli.  178;  Runn's  Case,  ubi  supra;  Mac- 
donald.  Sons  dt  Co.,  [1894]  1  Ch.  89;  Re  Rosedale, 
supra;  and  see  Casion's  Case  (1884)  10  P.  R.  339;  Re 
S'orthern  Assurance  Co.  {Rlack's  Case)  (1915)  25  D. 
L.  R.  703;  25  Man.  R.  670. 

(b)  Held  liable:  Re  Standard  Fire  Ins.  Co.,  Cas- 
ton's  Case  (1885)  7  O.  R.  448, 12  A.  R.  486,  12  S.  C.  B. 
644;  Elkington's  Case  (1867)  L.  R.  2  Ch.  511;  Brid- 
ger's  Case  (1870)  L.  B.  5  Ch.  305;  Rankin  v.  Hop  d 
Malt  Exchange  (1869)  20  L.  T.  2Q1,  Jackson  <f  Shaw's 
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Case  (1867)  W.  N.  226;  Crawley's  Case,  uhi  supra; 
French  v.  Hamilton,  etc.,  Copp's  Case  (1866)  10  0.  R. 
497. 

4.  Application  induced  by  fraud  or  misrepresenta- 
tion. 

(a)  Held  not  liable:  Nelles  v.  Ontario  Investment 
Assn.  (1888)  17  0.  E.  129;  Oakes  v.  Turquand,  vU 
supra;  Karberg's  Case  [1892]  3  Ch.  ] ;  Canadian 
Direct  Meat  Co.  (1892)  W.  N.  146;  Scottish  Petroleum 
Case,  supra;  In  re  General  Ry.  Syndicate,  Whiteley's 
Case  [1900]  1  Ch.  365. 

(b)  Held  liable:  Sharpley  v.  South  Ry.  Co.  (1876) 
2  Ch.  D.  663',Scholey  v.  Central  Ry.  (1870)  L.  R.  9  Eq. 
266  (n);  Kent  v.  Freehold  (1867),  L.  R.  4  Eq.  588; 
Aarons  Reefs  Y.  Twiss  [1896]  A.  C.  273;  Whitehouse's 
Case  (1867)  L.  R.  3  Eq.  790;  Ex  p.  Briggs  (1866)  L.  R. 
1  Eq.  483,  35  Beav.  273;  NicoVs  Case  (1858)  3  DeG.  & 
J.  387;  Ex  p.  Blackstone  (1867)  16  L.  T.  273. 

5.  Application  made  by  agent  who  had  authority. 

(a)  Held  not  liable:  Ormerod's  Case  [1894]  2  Ch. 
474;  Re  Consort  Deep  Level  [1897]  1  Ch.  575. 

(b)  Held  liable:  CarmichaeVs  Case  [1896'|  2  Ch. 
643;  Halifax  Sugar  Co.  (1891)  W.  N.  29;  Chisholm's 
Case  (1885)  7  0.  R.  448;  63  Vict.  (N.B.)  c.  34,  s.  3, 
amending  s.  38  of  the  Act  of  1893. 

The  reader  is  also  referred  to  the  notes  and  cases 
cited  under  s.  46  of  the  Companies  Act,  see  supra. 

6.  That  person  sought  to  be  made  a  contributory 
has  ceased  to  be  a  shareholder. 

A  person  may  cease  to  be  a  shareholder  for  the  pur- 
pose of  this  defence  by  transfer,  forfeiture  or  surren- 
der of  his  shares. 

As  to  the  circumstances  under  which  a  transfer  of 
shares  will  terminate  the  liability  of  the  transferor, 
see  the  notes  to  s.  64  of  the  Dominion  Companies  Act. 
See  also  s.  52  of  the  Winding-up  Act  for  liability  after 
transfer  of  shares.  For  forfeiture  see  the  notes  of  s. 
62  of  the  Dominion  Companies  Act. 

The  liquidator  is  not  entitled  to  take  advantage  of 
any  irregularities  in  the  proceedings  prior  to  forfei- 
ture for  the  purpose  of  placing  the  former  shareholder 
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on  the  list  of  contributories :    In    re   D,    Wade    Co    Sect.  01. 

(1908^J)  2  Alta.  U  B.  117.    In  the  absence  of  statu  

tory  authority  a  surnMuler  of  Hhares  is  no  defence, 
unlcKH  tho  company  waH  ontitlod  to  declare  the  Hhares 
forfeited  and  the  surrender  was  merely  a  short  cut  to 
that  end :  Nwi/A  v.  (iouqanda  (1909-11)  44  8.  C.  K.  631 ; 
Re  Winnipeg  Hedge  Wire  Fence  Co.  (1912)  1  D.  L.  B. 
316.  See,  however.  Re  dAonial  Assurance  Co.,  Cross- 
ley's  Ca.He  (1917)  34  D.  L.  B.  341,  where  a  transfer  to  a 
tmstee  for  the  company  in  settlement  of  pending  litiga- 
tion was  held  to  exonerate  the  Hhareholder.  See  also 
the  following  unreported  decision  of  the  Master-in- 
Ordinary:  Re  Canadian  Relief  Society,  J.  J.  Pater- 
son's  Case.  Judgment  of  M.  0.  confirmed  on  appeal. 
Suspended  l)eneficiary  held  to  be  contributory  as  to 
assessments  levied  after  his  suspension  but  before  he 
had  severed  his  connection  with  the  society  and  up  to 
the  time  registry  was  revoked. 

7.  Shares  held  as  collateral  securitv  only.  .sb«rj*  hrid_ 
The  Companies  Acts  of  the  diflFerent  provinces  and  necurity. 

the  Dominion  Act  provide,  subject  to  certain  condi- 
tions, tliat  i>ersons  holding  shares  as  collateral  security 
only  shall  not  bt*  personally  liable  thereon.  See  the 
notes  to  s.  41  of  the  Dominion  Companies  Act. 

8.  In  the  case  of  a  company  sought  to  be  made  a<'v°>(**>>' 
contributory  that  the  company  has  no  power  to  hold  ,*!i.eTu. 
the  shares.  '•"»•♦'  -*"»"*• 

Thus  in  Re  Central  Bank,  North  America  Life  In- 
surance Company's  Case  (1890)  30  C.  L.  T.  275,  tJie 
company  escaped  double  liability  in  respect  of  bank 
shares. 

Under  the  modern  forms  .of  memorandum  of  asso- 
ciation (and  a  fortiori  in  Uie  case  of  letters  pat«'nt  in 
the  same  form)  containing  broad  objects  clauses  of  the 
kind  criticised  in  Cotman  v.  Brougham  (1918)  A.  C. 
514;  87  L.  J.  Ch.  379,  it  will  be  generally  found  that  the 
company  is  entitled  to  hold  the  shares  in  question  and 
this  defence  will  not  saoooed. 

9.  That  no  shares  of  the  class  subscribed  for,  e.g.,  iJawuty 
preference  shares,  were  proiH'rly  allotted  and  issued :  f^i^^ 
see  Re  Bankers  Trust  <f  RarnMey  (1915)  21  D.  L.  H. 

623;  21  B.  C.B,130. 
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10.  That  the  shares  allotted  are  not  the  shares  sub- 
scribed for,  e.g.,  where  the  application  is  for  treasury 
shares  and  the  company  causes  shares  already  issued 
to  promoters  to  be  issued  to  the  applicant:  Western 
Union  Fire  Ins.  Co.  v.  Alexander  Loggin  (1918)  39 
D.  L.  E.  632. 

11.  That  the  shares  are  fully  paid. 

This  defence  is  frequently  raised  when  shares  have 
bsen  issued  as  paid  up  for  services  rendered  or  as  con- 
sideration for  assets  transferred  to  the  company.  See 
the  notes  to  s.  38  of  the  Companies  Act. 

The  prohibition  to  be  found  in  the  companies  Acts 
of  the  various  provinces  against  issuing  shares  for  a 
consideration  other  than  cash  unless  a  written  contract 
has  been  entered  into  and  filed  with  the  Registrar  of 
Joint  Stock  Companies,  was  taken  originally  from  s.  25 
of  the  Imperial  Companies  Act  of  1867,  which  is  as 
follows : — 

'Every  share  in  any  company  shall  be  deemed  and 
be  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash,  un- 
less the  same  shall  have  been  otherwise  determined  by 
a  contract  duly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  before  the 
issue  of  such  shares.' 

The  same  or  a  similar  section  appears  in  the  Com- 
panies Acts  of  Prince  Edward  Island,  New  Brunswick, 
Nova  Scotia  and  Alberta.  The  corresponding  provi- 
sion of  the  Dominion  Companies  Act,  R.  S.  C.  (1886) 
c.  129,  s.  27,  has  been  dropped. 

In  the  case  of  companies  incorporated  under  the 
Dominion  Act  or  under- the  Acts  of  those  provinces 
whose  company  statutes  do  not  contain  a  similar  pro- 
vision, a  valid  contract  will  still  be  necessary,  though  it 
need  not  be  in  writing  and  is  not  required  to  be  filed. 
However,  the  same  object  is  achieved  in  some  pro- 
vinces, e.g.,  Ontario,  by imposinga  penalty  on  directors 
of  a  company  (which  is  subject  to  Part  VIII)  unless  a 
contract  governing  the  issue  of  the  shares  is  filed,  thus 
indirectly  imposing  the  requirement  of  a  written  con- 
tract.    The  Imperial  Act  was  amended  by  61  &  62  Vict. 
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c.  26,  which  provided  rclivf  in  cases  of  omisftion  through    8tet.  01. 
imidvertence  to  file  the  contract,  and  this  or  similar  j^HTiUTiip 
legislation  has  been  adopted  in  th«  provinct's  of  ^'ew  Jjjjj^j^ 
Bmnswick,  Nova  Scotia  and  All>erta.  than  in 

The  foUouHng  are  some  of  the  decisions  under  the ''""'' 
above  section  and  corresponding  Iui|>erial  and  Pro- 
vincial Kcclions. 

The  conditions  required  to  constitute  a  valid  con- 
tract under  the  above  section  are — 

( 1 )  The  existence  of  a  contract ; 

(2)  Thai  the  contract  be  duly  made  in  writing; 

(3)  That  the  contract  bt*  filed  with  the  Registrar  of 
Companies.  And  these  three  things  must  be  done  at  or 
lH»fore  the  date  of  the  issue  of  the  shares :  New  Eber- 
hardt  Co,  (1889)  43  Ch.  D.  118;  and  see  In  re  Kharas- 
khoma  Exploring  Syndicate  [1897]  2  Ch.  451. 

The  contract  must  shew  the  consideration:  In  re 
Maynards  Limited  [1898]  1  Ch.  515;  In  re  Frost  <t  Co. 
[1899]  2  Ch.  207;  In  re  African  Gold  Concessions  and 
Development  Co.  [1899]  2  Ch.  480;  In  re  Jackson 
11899]  1  Ch.  348;  In  re  Watson  cf  Co.,  [1891»] 
2  Ch.  509.  In  re  British  Columbia  Electric  Rail- 
waif  (1899)  W.  N.  260;  Spiers  d  Bevan's  Case  [1899] 
1  Ch.  210;  Fishpr\s  Case  (1899),  W.  N.  35;  Crickmer*8 
Cose  (1875),  L.  a  10  Ch.  614. 

If  there  is  a  valid  contract  the  Court  will  not  go  into  Ad«>quary 
the  question  of  the  adequacy  of  the  consideration :  In  *,fj^',j^,n 
re  IVraotf  [1897]  1  Ch.  796;  Pell's  Case  (1869)  U  R.  5 ' 
Ch.    11;    /••    i?e    Bafjlan    Hall    Co.    (1869)    h.    B.    5 
Ch.  346.     But  if  tlie  consideration  is  illusory  or  treated 
as  not  equal  to  par  value  the  allottee  will  not  be  re- 
lieved from  paying  the  balance :  In  re  Theatrical  Tt  iist 
[1895]  1  Ch.  771 ;  In  re  Almado  d  Tirito  Co.  (1888)  38 
Ch.  I).  415;  Union  Bank  v.  .Morris  (1900)   27  A.  R.  396. 
But  the  failure  of  consideration  will  not  render  the 
holders  liable  to  calls:  Mepe  dt  Angier*s  Case  (1875) 
W.  N.  2(«;  Ex  p.  Tanmr'8  Case  (1852)  21  L.  .J.  Ch. 
584. 

Shares  cannot  be  issued  at  a  discount,  even  if  the 
contract  is  filed:  /h  re  AddUstonv  Co.  (1888)  37  Ch.  D. 
191 ;  In  re  Almado  and  Tirito  Co.  (1888)  38  Ch.  D.  415; 
Ooreyum  Co.  v.  Roper  [1892]  A.  C.  125. 
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It  is  not  necessary  that  the  contract  should  state  the 
denoting  number  of  the  share.s ;  In  re  Delta  Syndicate 
(1885)  30  Ch.  D.  153;  Buenos  Ayres  Co.  (1875)  W.  N. 
59.  But  it  would  seem  that  it  should  state  the  number 
of  shares  to  be  issued;  Transvaal  Exploring  Co.  v. 
Albion  [1899]  2  Ch.  370;  In  re  Common  Petroleum  En- 
gine Co.  [1895]  2  Ch.  759. 

A  contract  made  with  a  trustee  or  agent  for  the 
company  before  incorporation  may  be  sufficient :  Hart- 
ley's Case  (1874)  L.  R.  10  Ch.  157.  But  a  mere  "  reso- 
lution" by  certain  persons  interested  in  a  mining  pro- 
perty setting  forth  the  manner  in  which  they  proposed 
to  put  property  before  the  public  is  not  a  sufficient  con- 
tract even  though  put  in  the  form  of  a  contract :  Smith 
V.  Brown  [1896]  A.  C.  614,  p.  623. 

The  section  does  not  apply  where  shares  were  never 
allotted:  Norton's  Case  (1881)  50  L.  J.  Ch.  454. 

The  section  is  not  satisfied  by  registration  of  arti- 
cles of  association  providing  for  the  execution  of  a 
contract:  Pritchard's  Case  (1873)  L.  E.  8  Ch.  956; 
Crickmer's  Case  (1875)  L.  R.  10  Ch.  614;  Founstone's 
Case  (1875)  L.  R.  20  Eq.  524;  Dalton  v.  Dalton  (1892) 
66  L.  T.  704. 

The  contract  is  not  to  be  a  mere  agreement  between 
the  shareholders  to  take  up  shares  without  considera- 
tion: ibid.  But  see  Anderson's  Case  (1877)  7  Ch.  D. 
75,  where,  however,  the  contract  was  registered.  And 
see  Fothergill's  Case  (1873)  L.  R.  8  Ch.  270. 

Where  the  contract  provides  that  the  shares  may  be 
issued  to  A  or  his  nominees  and  such  shares  are  issued 
to  the  nominees  they  will  be  protected:  Carting's  Case 
(1875)  1  Ch.  D.  124;  Kirby's  Case  (1882)  46  L.  T.  682; 
In  re  Common  Petroleum  Engine  Co.  [1895]  2  Ch.  759. 

The  contract  must  be  filed  "  at  or  before  the  issue  of 
such  shares. ' '  The  issuing  of  the  share  certificates  is 
not  necessarily  to  be  taken  as  the  time  of  the  issue  of 
the  shares:  E:r  p.  James  (1880)  5  L.  R.  Ir.  139;  Blyth's 
Case  (1876)  4  Ch.  D.  140.  And  see  Bush's  Case  (1874) 
L.  R.  9  Ch.  bb4;  Pool's  Case  (1887)  35  Ch.  D.  579;  In  re 
Anglo-Colonial  Syndicate  (1892)  65  L.T.  847;  Clarke's 
Case  (1878)  8  Ch.  D.  635. 
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The  Court  (apart  from  the  amending  legislation  Beet  SI. 
above  referred  to)  has  no  jurisdiction  to  order  a  con- " 
tract  to  be  filed  nunc  pro  tunc,  but  may  in  certain  caHcs 
rectify  the  register:  In  re  Harwich  Harbour  Docks 
(187«))  45  L.  J.  Ch.  56;  Re  Sew  Zealand  K  a  pan  (fa  Co. 
(1874)  L.  R.  18  Eq.  17  (n) ;  Re  Denton  Colliery  Co. 
(1874)  18  Eq.  16;  Re  Darlington  Forge  Co.  (1887)  34 
Ch.  D.  522;  Broad  Street  Co.  (1887)  W.  N.  149;  In  re 
Nottinoham  Brewery  Co.  (1888)  4  T.  L.  B.  429;  Ru.sh- 
worth's  Case  (1892)  66  L.  T.  48;  Re  Preservation  Syn- 
dicate  11895]  2  Ch.  768. 

And  it  has  even  been  held  that  the  directors  may 
rectify  without  going  to  Court:  Hartley* s  Case  (1874) 
L.  R.  10  Ch.  157.  But  this  can  be  done  only  in  very 
exceptional  cases :  Trevor  v.  Whitworth  (1887)  12  App. 
Cas.  4«9;  Bath's  Case  (1878)  8  Ch.  D.  334;  WrighCs 
Case  (1871)  L.  R.  7  Ch.  55. 

As  to  filing  a  memorandum  of  contract  or  sub-con- 
tract: see  In  re  Kharaskhoma  Exploration  Syndicate 
(1897)  2  Ch.  451;  Ex  p.  James  (1880)  5X.  R.  Ir.  139, 
and  Imperial  Act  61  &  62  Vict.  c.  26,  and  amending  leg- 
islation based  thereon  passed  in  the  various  provinces. 

In  case  of  default  in  filing  the  liability  is  to  pay  in 
cash:  Burkinshaw  v.  Nicholls  (1878)  3  App.  Cas.  1016. 

The  Imperial  Companies  Act,  1867,  s.  25,  did  not  Payment  in 
alter  the  law  witli  regard  to  the  question  of  what  is  a  ******* 
goo<l  payment  for  shares :  In  re  Limehouse  Co.,  Coates* 
Case  (1874)  L.  R.  17  Kq.  169.  The  shareholder  must 
shew  that  he  has  paid  in  cash  unless  he  can  shew  that 
the  provisions  of  the  section  have  been  otherwise  com- 
plied with:  Cleland's  Case  (1872)  L.  R.  14  Eq.  387. 
The  cancellation  of  a  debt  due  from  the  company  for 
services  is  not  payment  in  cash  within  the  meaning  of 
the  section:  i7>.  But  payment  in  cash  may  1h»  eflfectcd 
without  any  coin  passing.  It  is  sufficient  if  there  is  a 
debt  presently  and  unconditionally  due  on  either  side 
and  the  parties  agree  to  set  it  off,  and  the  transaction  is 
completed  in  the  books:  Sparoo's  Case  (1873)  h.  R.  8 
Ch.  407;  White's  Case  (1879)' 12  Ch.  1).  511;  Btntley's 
Ca.se,  12  Ch.  D.  851 ;  Barrow-in  Furness  Co.  (1870)  14 
Ch.  I).  400;  Ferrao's  Ca.se  (1874)  L.  R.  9  Ch.  355;  Re 
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Sect.  51.  Jones,  Lloyd  &  Co.  (1889)  41  Ch.  D.  159,  and  see  Re  Ot- 
tawa Cement  Block  Co.,  Macoun's  Case  (1907)  14  0.  L. 
R.  389;  but  see  Kent's  Case  (1888)  39  Ch.  D.  259,  where 
the  transaction  was  not  completed  in  the  books,  and 
Johannesburg  Co.  [1891]  1  Ch.  110  and  Ooregum  v. 
Roper  [1892]  A.  C.  125,  in  which  Lord  Halsbury,  L.C., 
disapproved  of  the  above  cases;  also  see  Union  Bank 
V.  Morris,  Union  Bank  v.  Code  (1900)  27  A.  R.  396; 
North  Sidney  Investment  Co.  v.  Higgins  [1899]  A.  C. 
263.  Where  a  company  agrees  to  issue  paid  up  shares 
in  consideration  of  property  sold  or  services  rendered 
it  is  impossible  to  treat  the  transaction  as  a  cash 
payment,  for  the  company  never  owed  and  never 
intended  to  owe  any  cash:  Andress's  Case  (1878) 
8  Ch.  D.  126;  Pagin  S  Gill's  Case  (1877)  6  Ch.  D. 
681.  And  the  fact  that  the  transaction  is  entered 
the   books    as    a   cash   payment    does    not    affect 


m 
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the  matter:  Andress's  Case,  ubi  supra;  White's 
Case,  12  Ch.  D.  511;  Newport  Co.  (1880)  42  L.  T.  785; 
(1880)  W.  N.  80. 

And  where  the  sale  is  for  cash  with  merely  an  option 
to  satisfy  in  shares,  if  the  option  is  exercised  the  shares 
cannot  be  regarded  as  paid  in  cash.  B arrow* s  Case 
(1880)  14  Ch.  D.  432,  and  see  Larocque  v.  Beauchemin 
[1897]  A.  C.  358.  So  too  a  surrender  of  a  debenture 
not  due  cannot  be  treated  as  a  payment  in  cash :  Ex  p. 
Appleyard  (1871)  18  Ch.  D.  587.  In  order  that  a  trans- 
action may  be  treated  as  a  payment  in  cash  there  must 
be  bona  fides. 

The  "issue"  is  something  different  from  the  allot- 
ment or  the  issue  of  the  certificates.  A  share  is  issued 
when  the  holder  has  acquired  an  absolute  right  thereto : 
Bush's  Case  (1874)  L.  R.  9  Ch.  554;  Blyth's  Case 
(1876)  4  Ch.  D.  140.  Allotment  followed  by  entry  on  the 
register  is  certainly  issuing:  Clarke's  Case  (1878)  8 
Ch.  D.  642. 

The  following  English  cases  were  decided  on  the 
basis  of  this  law  before  the  Companies  Act  of  1867,  s. 
25,  was  passed,  and  they  will  accordingly  be  found 
applicable  to  those  companies  incorporated  under  the 
Dominion  Act  and  under  the  Provincial  Acts  whicli  do 
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uot  contain  the  above  Bootion.    The*  (.*anadian  caMCH  an*    Beet.  91. 
oases  of  oonipanies  coming  under  these  Provincial  Acts. 

In  DrummoHd's  Case,  He  China  Steamship  Co. 
(1869)  L.  K.  4  Ch.  772,  it  was  held  that  it  was  sufficient 
to  pay  in  money's  worth.  In  Schroder* s  Case  (1871) 
\u  K.  11  Kq.  131,  bonds  were  held  to  be  **money's 
worth."  Shares  may  be  allotted  in  payment  of  a  debt 
and  the  shareholders  so  taking  them  will  be  estopped: 
Be  Matlock  Old  Bath  Hydropathic  Co.  (1873)  29  L.  T. 
441.  A  share  pa>iuent  will  not  constitute  a  vaUd  pay- 
ment: In  re  Disderi  db  Co.  (1870)  40  L.  J.  Ch.  248; 
Union  Bank  v.  Morris  (1900)  27  A.  R.  396.  The  con- 
veyance of  laud  or  other  projierty  is  sufficient  to  con- 
stitute a  valid  payment :  In  re  Matlock,  etc.,  Co.,  May- 
nard*s  Case  (1874)  L.  R.  9  Ch.  60;  In  re  Baglan  Hall 
Colliery  Co.  (1870)  L.  R.  5  Ch.  346;  PelVs  Case  (1869) 
L  B.  5  Ch.  11 ;  Sloan*s  Case  (1894)  21  A.  B.  66,  23  S.  C. 
R.  644;  LeifchUd's  Case  (1865)  11  Jur.  (N.S.)  941. 
When  the  agreement  has  l)een  to  pay  cash  payment  by 
coupons,  which  are  overdue  and  to  which  equities  are 
attaching,  is  not  a  valid  pavment:  Ex  p.  Holden  (1869) 
I..  H.  8  Eq.  444. 

Rendering  8er\'ices  may  be  a  valid  pavment:  Cur- 
rie's  Case  (1862)  3  De  G.  J.  &  S.  367. 

When  a  person  purchases  shares  as  fully  paid  up  in  innocent 
good  faith  without  notice  that  they  have  been  issued  at^Ji^nt 
a  discount  he  is  not  liable  to  an  execution  creditor  of 
the  company  for  the  amount  unpaid  on  them:  MvCra- 
kvn  V.  Mclntyrv  (1877)  1  S.  C.  R.  479.  In  Page  v. 
.4m,s/im  (1884)  10  S.  C.  R.  132,  at  p.  149,  Strong,  J., 
commenting  on  the  above  case  of  MvCraken  v.  Mcln- 
tyre,  says: — 'WtvCraken  v.  Mclntyre,  following  many 
English  authorities,  merely  decided  that  the  holder  of 
.  shares  which  had  been  originally  issued  by  the  com- 
pany as  paid  up  in  full  could  not  be  made  liable  either 
to  the  company  or  to  the  creditors  of  the  company  as 
for  a  debt  due  in  respect  of  the  shares,  regarding  them 
as  having  lH>en  issued  as  unpaid  shares.*' 

In  some  eases  tiiough  creditors  might  have  a  right 
agtiinst  a  iH>rson  taking  shares  issued  at  a  discount  the^ 
members  of  the  company  might  by  reason  of  their 
acc}uiescence  or  otherwise  be  estopped  from  setting  up 
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Sect.  51.    i^udi  liability:  BurkinsJiaw  v.  Nicholls  (1878)  3  App. 
J  iabiiitv       ^^^-  1004.     See  judgment  of  Sedgewick,  J.,  in  North- 
of  share-        Wcst  Electric  Co.  V.  Walsh  (1898)   29  S.  C.  R.  33; 
holders.        BloomenthalY.  Ford  [1897]  A.  C.  156.    See  also  Union 
Bank  v.  Morris  (1900)  27  A.  R.,  at  p.  409;  Bishop  v. 
Balkis  Co.  (1890)  25  Q.  B.  D.,  at  p.  521;  Fraser  River 
V.  Gallagher  (1895)  5  B.  C.  R.  82;  Blyth's  Case  (1877) 
4  Ch.  D.  140;  Rowland's  Case  (1880)  42  L.T.785;/wre 
London  Celluloid  Co.  (1888)  39  Ch.  D.  190;  7w  re  Hall 
d  Co.  (1888)  37  Ch.  D.  712;  Barrow's  Case  (1880)  14 
Ch.  D.  4A5',In  re  Vulcan  Iron  Works  (1885)  W.  N.  120; 
Parhury's  Case  (1895)  W.  N.  142. 
r       But  the  allottee  cannot  generally  rely  on  a  certifi- 
cate issued  to  himself  as  an  estoppel:  Simm  v.  Anglo- 
American  (1879)  5  Q.  B.  D.  188.    Unless  he  can  shew 
he  has  acted  on  it :  Hart  v.  Frontino  (1870)  L.  R.  5  Ex. 
Ill;  De  Ruvigne's  Case  (1877)  5  Ch.  D.  306;  Ander- 
son's Case  (1877)  7  Ch.  D.  75.    And  see  Re  Eddy  stone 
Marine  (1893)  9  T.  L.  R.  329. 

Semhle,  that  if  the  company  is  solvent  and  creditors 
are  not  misled  they  cannot  enforce  the  liability  as 
against  persons  to  whom  stock  was  issued  at  a  dis- 
count: i^e  Owen  Sound  Dry  Dock  (1892)  21  0.  R.  349. 

Liability  af-  52.  If  a  shareholder  has  transferred  his  shares  under  eircum- 
ter  transfer  stances  which  do  not,  by  law,  free  him  from  liability  in  respect 
thereof,  or  if  he  is  by  law  liable  to  the  company  or  its  members 
or  creditors,  as  the  case  may  be,  to  an  amount  beyond  the  amount 
unpaid  on  his  shares,  he  shall  be  deemed  a  member  of  the  com- 
pany for  the  purposes  of  this  Act,  and  shall  be  liable  to  contri- 
bute as  aforesaid,  to  the  extent  of  his  liabilities  to  the  company  or 
its  members  or  creditors,  independently  of  this  Act. 

An  asset.  2.  The  amount  which  he  is  so  liable  to  contribute  shall  be 

deemed  an  asset  and  a  debt  as  aforesaid.     R.S.,  c.  129,  s.  45. 

The  general  rule  is  that  where  a  person  has  trans- 
ferred his  shares  and  the  transferee  has  been  regis- 
tered as  the  holder  therof,  the  transferor  is  no  longer 
to  be  regarded  as  a  shareholder  and  cannot  be  made  a 
contributory :  Re  Winnipeg  Hedge  and  Wire  Fence  Go. 
(1912)  1  D.  L.  R.  316. 

The  Imperial  Act  and  the  Acts  of  some  of  the  pro- 
vinces based  thereon  provide  that  all  persons  who  have 
transferred  their   shares  within   a  year  before   the 
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winding-up  are  liable  under  certain  circumstanoes  to  be   Sect.  82. 
placed  on  the  list. 

When  a  transfer  has  been  made  for  a  particular 
purpose  such  as  to  enable  the  transferee  to  vote  at  a 
meeting  and  no  re-transfer  has  been  made,  the  trans- 
feree will  bo  liable  as  a  contributory:  Ontario  Invest- 
mt'ut  Assn.  v.  Leys  (1893)  23  0.  B.  496;  Re  Union  Fire 
Ihs.  Co.,  McCord's  Case  (1891)  21  O.  E.  264,  and  cf. 
the  following  unreported  decision  of  the  Master-in- 
Ordinary  in  Ontario:  Re  Union  Fire  Insurance  Co., 
( 'ases  of  Chabot,  vt  al.,  27th  June,  1891.  A  scheme  was 
rtnicocted  by  some  of  the  directors  to  purchase  from 
certain  shareholders  their  shares  and  to  apply  the 
funds  of  the  company  for  that  purpose.  Such  of  the 
shareholders  as  transferred  their  shares  in  ignorance 
of  this  scheme  were  held  to  be  relieved  of  their  respon- 
sibility, but  such  of  them  as  had  only  executed  a  power 
of  attorney  to  one  Alexander  to  transfer  their  shares, 
in  pursuance  of  which  no  actual  transfer  was  made, 
were  held  liable  as  contributories. 

The  section  will  also  cover  cases  where  the  trans- 
feree has  not  been  registered  as  holder  of  the  shares 
and  the  transferor  still  appears  as  the  owner  thereof, 
under  which  cireumstances  the  governing  Companies 
Act  commonly  provides  that  the  transferor's  liability 
remains:  See  s.  64  of  the  Dominion  Act  and  notes 
tliereon. 

The  al)ove  section  includes  only  past  members  *'who 
have  transferred  their  shares  under  circumstances 
which  do  not  by  law  free  them  from  liability  in  respect 
thereof,*'  as  for  example,  when  the  transfer  has  been 
fraudulent  or  collusive  to  avoid  liability.  It  also  pro- 
vides that  if  any  shareholder  '*is  by  law  liable  to  the 
company  or  its  members  or  creditors  beyond  the 
amount  unpaid  on  his  shares  he  shall  be  deemed  a  mem- 
ber." This  provision  will  cover  such  cases  as  were 
dealt  with  in  HUl's  Case  (1874)  L.  R.  20  Eq.  585;  Pen- 
insular Co.  v.  Fleming  (1871)  27  L.  T.  93;  McKewan's 
Case  (1877)  6  Ch.  D.  447. 

In  the  case  of  a  bank,  those  who  have  held  shares  at 
any  time  within  one  month  (60  days  under  present  Act) 
before  the  suspension  are  liable  as  contributories :  Re 
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Sect.  52.    Central  Bank  of  Canada,  Baines'  Case  (1889)  16  A.  E. 
Liability       237;  Re  Ontario  Bank,  Massey  &  Lee's  Case  (1913)  8 
«^ftpj^trans-    D.  L.  R.  243.     And  a  person  to  whom  such  shares  are 
shares.         transferred  is  also  liable:  Re  Central  Bank,  Hender- 
son's Case  (1889)  17  0.  R.  110.    In  the  case  of  a  build- 
ing society  which  had  made  advances  to  members  on 
the  security  of  real  estate,  it  was  held  that  the  mort- 
gagee members  were  not  liable  to  be  placed  on  the  list 
of  Contributories :  Re  St.  John  Building  Society  (1889) 
28  N.  B.  E.  597. 

For  an  instance  of  double  liability  under  the  terms 
of  a  particular  statute,  see  Re  Provincial  Building 
Society  (1891)  30  N.  B.  R.  628. 

A  director  of  a  company  owning  partly  paid-up 
shares  therein  transferred  some  of  such  shares  to  an- 
other director,  the  sums  paid  up  on  all  the  shares  being 
attributed  to  the  retained  shares  by  informal  agree- 
ment between  these  two  directors  and  another.  A  new 
certificate  was  issued  with  respect  to  the  retained 
shares,  bearing  an  endorsement  as  to  the  agreed 
amount  paid  up  thereon.  It  was  held,  that  the  liqui- 
dator of  the  company  was  right  in  placing  the  original 
owner  of  shares  upon  the  list  of  contributories,  and 
treating  the  retained  shares  as  if  only  the  original 
payments  had  been  made  thereon:  Re  Federal  Mort- 
gage Corporation  and  Stewart,  Re  Winding-up  Act 
(1917)  2W.  W.  E.  282. 

Liability  of  53.  The  liability  of  any  person  to  contribute  to  the  assets  of 
^^H^bt'^"'**'"^  a  company  under  this  Act,  in  the  event  of  the  business  of  the 
same  being  wound  up,  shall  create  a  debt  accruing  from  such 
person  at  the  time  when  his  liability  commenced,  but  payable  at 
the  time  or  respective  times  when  calls  are  made,  as  hereinafter 
mentioned,  for  enforcing  such  liability.    R.  S.,  c.  129,  s.  46. 

This  section  is  substantially  the  same  as  s.  75  of  the 
Imperial  Companies  Act,  1862. 

After  a  winding-up  order  the  liability  to  contribute 
no  longer  depends  on  the  original  contract  alone  but  is 
a  statutory  liability  resulting  from  this  section. 

It  was  held  under  the  Imperial  Bankruptcy  Acts 
that  the  liability  to  pay  calls  which  had  not  been  made 
at  the  date  of  the  adjudication  was  not  a  debt  payable 
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presently  or  at  a  future  time  and  that  aooordingly  such  Beet.  58. 
calls  could  uot  be  proved  against  the  bankrupt's  estate : 
South  Staffordshire  v.  Bumside  (1850)  5  Ex.  129;  Gen- 
eral Discount  Co.  v.  Stokes  (1864)  17  C.  B.  N.  S.  765. 
And  the  same  principle  applies  whether  the  call  is 
made  by  a  continuing  company  or  under  the  Winding- 
up  Acts :  ib. 

The  Imi>erial  section  was  intended  to  meet  these 
decisions,  and  also  to  remove  the  difficnlties  arising 
from  the  contlict  of  the  decisions :  see  Parbury's  Case 
(1861)  3  D.  F.  &  J.  80;  Ex  p.  Nicholas  (1852)  2  D.  M. 
&  G.  271;  CJuipple'sCase  (1852)  5  De  G.  &  Sm.  400; 
Greenshield's  Case,  ib.  599. 

It  was  also  held  under  the  Imperial  section  that  the 
liability  of  a  contributory  to  calls  commenced  when  he 
became  a  member:  Ex  p.  Canwell  (1864)  4  D.  J.  &  S. 
539;  but  tlie  question  is  not  free  from  doubt,  cf.  .Mari- 
time Hank  V.  Troop  (1887-8)  16  S.  C.  R.  456,  471. 

After  a  \nnding-up  order  has  been  made  a  judg- 
ment creditor  of  the  company  cannot  bring  an  action 
under  s.  61,  B.  S.  O.  (1887)  c.  157,  against  a  contribu- 
tory for  payment  of  the  amount  unpaid  on  his  share: 
Shaver  v.  Cotton  (1896)  23  A.  E.  426. 

54.  In  the  ca«e  of  the  bankruptcy  or  insolvency  of  any  con-  pyo^.y, 
tributory,  the  estimated  value  of  his  liability  to  future  calls,  as  acainst  bi» 
well  as  calls  already  made,  may  be  proved  against  his  estate.  BLS.,  «*ote. 

c.  129,  8,  46. 

Cf.  Imperial  Act  1862,  s.  75,  under  which  it  has  been 
hold  that  if  the  winding-up  preceded  the  shareholder's 
bankruptcy  all  future  calls  might  l)e  proved  against  his 
estate:  A'x/>.  Pickering  (1869)  L.  R.4  Ch.58;  .MitchU^s 
Case  (1870)  L.  R.  5  Ch.  400;  McEnen's  Case  (1871)  L. 
R.  6  Ch.  582 ;  Ex  p.  Marshall,  7  Ch.  324 ;  Financial  Cor- 
poration \\  iMwrence  (1869)  L.  R.  4  C.  P.  731 ;  but  that 
when  he  was  adjudicated  bankrupt  before  the  winding- 
up  calls  made  in  the  winding-up  could  not  be  proved  at 
all.  The  ImiM?rial  Bankruptcy  Act  has  now  been 
changed  so  as  to  do  away  with  the  above  distinctions. 

55.  The  court  may,  at  any  time,  after  makinf;  a  windin;;  Contributorr 
up  order,  require  any  contributory  for  the  time  being  settled  "^JfJU  ,o 
on  the  list  of  contributories  as  trustee,  reoeiver,  banker,  agent  band  over 

M  money  and 
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Contribu- 
tory may 
be  ordered 
to  hand 
over  money 
and  books. 


Sect.  56.     or  officer  of  the  company,  to  pay,  deliver,  convey,  surrender 

or  transfer  forthwith,  or  within  such  time  as  the  court  directs, 

to  or  into  the  hands  of  the  liquidator,  any  sum  or  balance, 
books,  papers,  estate  or  effects  which  are  in  his  hands  for  the 
time  being,  and  to  which  the  company  is  prima  facie  entitled. 
R.S.,  c.  129,  8.  47. 

Cf.  Imperial  Act,  1862,  s.  100. 

These  summary  powers  cannot  be  exercised  against 
a  person  who  is  not  a  contributory,  trustee,  receiver, 
banker,  agent  or  officer  of  the  company :  Ex  p.  Hawkins 
(1868)  L.  E.  3  Ch.  787;  Hollinsworth's  Case  (1849)  3 
De  G.  &  Sm.  102;  Cox's  Case,  3  De  G.  &  Sm.  180;  Re 
National  Bank  (1870)  L.  R.  10  Eq.  298;  Re  Northfield 
Iron  S  Steel  Co.  (1866)  W.  N.  253;  Re  Marlborough 
Club  (1868)  L.  R.  5  Eq.  365. 

The  following  cases,  decided  under  a  related  sec- 
tion, s.  165  of  the  Imperial  Companies  Act,  1862,  shew 
that  the  Court  will  exercise  these  summary  powers 
whenever  it  can  do  so  without  injustice :  See  Pearson's 
Case  (1877)  5  Ch.  D.  336;  4  Ch.  D.  222;  McKay's  Case 
(1876)  2  Ch.  D.  1;  Stringer's  Case  (1869)  L.  R.  4  Ch. 
4:1^;  Ranee's  Case  (1870)  L.  R.  6  Ch.  104;  Cardiff  Coal 
Co.  V.  Norton  (1866)  L.  R.  2  Eq.  558 ;  2  Ch.  405.  In  the 
earlier  cases  it  was  held  that  these  powers  ought  to  be 
exercised  with  the  greatest  hesitancy;  but  in  the  later 
cases  the  power  has  been  exercised  more  freely. 

In  Re  British  Imperial  Corporation  (1877)  5  Ch.  D. 
749,  leave  was  given  under  the  corresponding  Imperial 
section  to  serve  a  summons  out  of  the  jurisdiction.  This 
section  does  not  apply  to  persons  residing  out  of  the 
jurisdiction:  British  Canadian  v.  Grant  (1887)  12  P.  R. 
301.  See,  however,  s.  Ill  of  this  Act  providing  for 
service  out  of  the  jurisdiction. 

56.  The  court  may,  at  any  time  after  making  a  winding- 
up  order,  make  an  order  on  any  contributory  for  the  time  being 
settled  on  the  list  of  contributories,  directing  payment  to  be 
made,  in  manner  in  the  said  order  mentioned,  of  any  moneys 
due  from  him  or  from  the  estate  of  the  person  whom  he  repre- , 
sents,  to  the  company,  exclusive  of  any  moneys  which  he  or 
the  estate  of  the  person  whom  he  represents  is  liable  to  contri- 
bute by  virtue  of  any  call  made  in  pursuance  of  this  Act. 
R.S.,  c.  129,  8.  48. 

See  Westmoreland  v.  Fielding  (1891)  3  Ch.  15. 


Court  may 
order  pay- 
ment by  con- 
tributory. 
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67.  The  court  may,  at  any  time  after  making  a  winding-up  Sees.  57'M. 
onler,  and  either  before  or  after  it  ha«  ascertained  the  sufficiency  ~ — 
of  the  a»seX*  of  tlie  company,  make  callH  on  and  order  payment  nu/ bemad* 
theriHif  by  all  or  any  of  the  contributoriea  for  the  time  l>eing  on  cootri- 
•ettled  on  the  Ii8li"of  cuntributories,  to  the  extent  of  their  liability,  **"*<*'^*»- 
for  {MViiMMit  (»f  all  or  any  suin«  it  (lfom«  nowHsary  U*  Ratisfy  the 
debts  and  liabilities  of  the  company,  and  the  costs,  charges  and 
expenses  of  winding-up,  and  for  the  adjuxtinent  of  the  rights  of 
the  contributories  among  themselves.     R.S.,  s.  129,  s.  49. 

58.  The  court  may,  in  making  a  call,  take  into  consideration  oouidera- 
the  probability  that  some  of  the  contrilmtorios  upon  whom  the  tion  of  pot- 
same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  ?i**^*,'* 
portions  of  the  same:     Provided  that  no  call  shall  compel  pay-  provUoatto 
ment  of  a  debt  before  the  maturity  thereof,  and  that  the  extent  maturity  of 
of  the  liability  of  any  contributory  shall  not  be  increase<l  by  any-  <^**>^ 
thing  in  this  section  contained.     R.S.,  c.  129,  s.  49. 

58.  The  court   may  order  any   t*ontributonk-.   purchaser   or  Pajment 
other  person  from  whom  money  is  due  to  the  company,  to  pay  the  by  contribu- 
same  into  some  chartered  bank  or  post  office  savings  bank,  or  ^^^^ 
other  bank  or  Government  savings  bank,  to  the  account  of  the 
court,  instead  of  the  liquidator. 

2.  Such  ordor  mav  ho  enforced  in  the  same  manner  as  if  it  Enforcement 
had  directed  payment' to  the  liquidator.    R.  S.,  c.  129,  s.  60.  **'  **"^*' 

Compare  Imperial  Companies  Act,  1862,  ss.  102-103. 

After  the  list  of  contributories  has  been  settled  it 
is  the  duty  of  the  liquidator  to  levy  calls  upon  the  con- 
tributories so  settled,  pursuant  to  the  provisions  of 
8.  58,  and  for  that  purpose  the  liquidator  should  bring 
before  the  Master  an  affidavit  setting  forth  the  facts  on 
which  to  found  an  order  for  the  call. 

The  settling  of  the  list  of  contributories  is  a  condi- 
tion precedent  to  the  making  of  a  call:  Re  English 
Bank  of  the  River  Plate  (1892)  61  L.  J.  Ch.  205,  207. 
See  also  notes  to  s.  48. 

As  to  the  meaning  of  debts  and  liabilities :  see  Re 
Contract  Corporation  (1866)  L.  R.  2  Ch.  95;  and  Re 
Bamed'8  Banking  Company  (1867),  36  L.  J.  Ch.  215. 

In  New  Brunswick  it  has  been  held  that  an  attach- 
ment of  the  person  for  non-payment  of  money  ordered 
to  Ih»  paid  by  a  judge  under  Hwtion  59  nhould  Ik* 
granted  by  the  judge  who  made  the  order:  Ex  p.  St. 
John  Building  Society;  Eaggart*8  Case  (1890)  30  N.  B. 
R.  251. 
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Sees.  57-59.  The  discretion  of  the  Master  as  to  the  quantum  of  a 
"call  will  not  be  interfered  with  on  appeal  without  strong 
grounds  being  shewn  for  so  doing:  Re  Contract  Cor- 
poration, supra;  Re  Earned' s  Banking  Co.,  supra. 

The  rule  laid  down  in  Re  Cordova  Union  Gold  Co. 
[1891]  2  Ch.  580,  cited  Buckley,  8th  ed.,  p.  332,  namely, 
that  ''where  instalments  upon  shares  were  in  the  going 
company  payable  at  postponed  dates,  the  liquida- 
tor may,  nevertheless,  make  calls  for  immediate  pay- 
ment," does  not  apply  to  a  winding-up  under  oUr  Act 
by  reason  of  the  proviso  in  section  58  that  ' '  no  call 
shall  compel  payment  of  a  debt  before  maturity,  etc., ' ' 
which  is  not  contained  in  the  Imperial  section. 

The  proviso  as  to  the  maturity  of  debt  is  now  in- 
corporated with  s.  58,  whereas  previously  it  was  a  part 
of  s.  49,  which  has  now  been  split  up  into  two  sections, 
viz.,  57  and  58. 

In  re  Victoria  and  Montreal  Fire  (1904)  Q.  E.  26 
S.  C.  282,  decided  under  former  s.  49,  it  was  held  that 
the  liquidator  could  not  with  or  without  the  authoriza- 
tion of  the  Court  make  calls  of  such  a  nature  as  to  make 
the  obligations  of  the  contributories  more  onerous  than 
provided  in  the  charter.  But  see  Re  Wiarton  Beet 
Root  Sugar  Co.,  Jarvis's  Case  (1905)  5  0.  W.  R.  542. 

As  to  suing  for  judgment  on  a  call  made  in  a  wind- 
ing up,  see  Maritime  Trust  Co.  v.  Alcoch  (1916)  22 
B.  C.  E.  399. 

Rights  of  60.  The  court  shall  adjust  the  rights  of  the  contributories 

contribu-       among  themselves.     R.S.,  c.  129,  s.  51. 


tones. 


The  necessity  for  adjusting  the  rights  of  contribu- 
tories among  themselves  may  arise  from  the  fact  that 
some  shareholders  have  paid  more  than  others  on  their 
shares,  cf.  Re  Monarch  Bank  of  Canada  (1913)  32  0. 
L.  E.  207.  In  that  winding  up  it  was  found  that  some 
subscribers  had  paid  in  full  and  others  varying  propor- 
tions on  their  shares,  and  the  whole  nominal  share 
capital  subscribed  was  not  required  for  meeting  credi- 
tors'  claims.  The  liquidator  accordingly  made  a  call 
for  the  purpose  of  equalization  on  all  subscribers  who 
had  paid  less  than  one-half  on  their  subscriptions. 
Another  case  where  the  above  section  is  frequently 
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appliiHl  is  where  preference  ghnrehoIdcrH  have  a  prior  8eet.M. 
rijrilt  to  a  return  of  capital  in  a  windinjc-up,  and  a  aur- 
ItluH  of  asHets  ih  realized,  aH  to  which  nee  the  notes  to 
M.  93.  'Also  where  some  shareholders  have  made  pay- 
ments on  their  shares  in  advance  of  calls  (as  may  be 
done  under  some  companies  Acts,  e.^.  the  Dominion 
Act,  8.  61),  such  shareholders  are  entitled  on  a  return 
of  capital  to  repayment  of  the  amount  so  paid  plus 
interest  Ix'fore  other  holders  of  shares  of  equal  rank 
get  anything:  Re  Exchange  Drapery  (1888)  38  Ch.  D. 
171. 

Compare  Imperial  Companies  Act,  1862,  s.  109. 

As  to  what  rights  will  or  will  not  be  adjusted  under 
this  section  see  the  following  cases: — MaxwcWs  Case 
( 1874)  L.  R.  20  Eq.  585 ;  UcKewan's  Case  (1877)  6  Ch. 
1).  447;  Addison's  Case  (1875)  L.  R.  20  Eq.  620;  Re 
Alexandra  Palace  Co.  (1883)  23  Ch.  D.  297;  Re  An- 
fllesea  Colliery  Co.  (1867)  L.  R.  2  Eq.  379,  1  Ch.  555; 
Re  National  Savings  Bank  Association  (1866)  L.  R.  1 
Ch.  547;  Re  Provision  Merchants'  Co.  (1872)  26  L.  T. 
862;  Scinde  Punjaub  dt  Delhi  Co.  (1871)  L.  R.  6  Ch.  53 
(n) ;  Re  Coed  Madog  Slate  Co.  (1877)  W.  N.  190;  Re 
Eclipse  Gold  Mining  Co.  (1874)  *L.  R.  17  Eq.  490;  Re 
Bangor  Slate  Co.  (1875)  L.  R.  20  Eq.  59;  Re  Doncaster 
Permanent  Building  Soc.  (1867)  4  Eq.  579;  Holyford 
Mining  Co.  (1867)  L.  R.  3  Eq.  208;  Re  Exchange  Drap- 
ery Co.  (1888)  38  Ch.  D.  171;  Re  Wakefield  Rolling 
Stock  Co.   [1892]  3  Ch.  165;  Re  Hodge's  Distillery 

(1877)  L.  R.  6  Ch.  51;  In  re  Anglo-Continental  Co. 
[1898]  1  Ch.  327;  In  re  Mutoscope,  etc.,  Co.  [1899]  1 
Ch.  896;  /m  re  Driffield  [1898]  1  Ch.  451 ;  Broun  v.  Dale 

(1878)  9  Ch.  D.  78;  Strick  v.  Swansea  Tin-plate  Co. 
(1887)  36  Ch.  D.  558;  Birch  v.  Cropper  (1889)  14  App. 
Cas.  525.  And  see  Re  Railway  Time  Tables  Co.  [1895] 
1  Ch.  2bryiReWeifmouth  Packet  Co  [1891]  1  Ch.  66. 

As  to  distribution  of  profits  earned  l)efore  and  after 
litiuidation:  see  Bishop  v.  Smyrna  [1895]  2  Ch.  265, 
596;  and  In  re  Bridgewater  [1891]  2  Ch.  317. 

Meeting*  of  Creditors. 

61.  The  court  may,  if  it  think«  expedient,  direct  meetings  of  Me«tio««  of 
the  cro<litor»,  contributorien,  shareholders  or  members  to  be  ^'^'^" ''**' 
summoned,  held  and  conducted  in  such  manner  a«  the  court  their  «risb«^«. 
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Sees.  61-66.  directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and 
to  report  the  result  of  such  meeting  to  the  court.  R.  S.,  c.  129, 
s.  19. 

Votes  ae-  62.  In  such  case  regard  shall,  as  to  creditors,  be  had  to  the 

cording  to      amount  of  the  debt  due  to  each  creditor  and,  as  to  shareholders 
claim.  or  members,  to  the  number  of  votes  conferred  on  each  share- 

holder or  member  by  law  or  by  the  regulations  of  the  company. 
Preliminary  ^-  The  court  may  prescribe  the  mode  of  preliminary  proof 
Proof.  of  creditors'  claims  for  the  purpose  of  the  meeting.     R.  S.,  c. 

129,  s.  19. 

Court  may  63.  ^^^here  any  compromise  or  arrangement  is  proposed  be- 

summon         tween  a  company  in  course  of  being  wound  up  under  this  Act 

consider  any  ^^^  ^^^  creditors  of  the  company,  or  by  and  between  any  such 

proposed        creditors  or  any  class  or  classes  of  such  creditors  and  the  com- 

compromise.  pany,  the  court,  in  addition  to  any  o'ther  of  its  powers,  may,  on 

the  application,  in  a  summary  way,  of  any  creditor,  or  of  the 

liquidator,  order  that  a  meeting  of  such  creditors  or  class  or 

classes  of  creditors  shall  be  summoned  in  such  manner  as  the 

court  shall  direct.    62-63  V.,  c.  43,  s.  3. 

Sanction  of  64.  If  a  majority  in  number,  representing  three-fourths  in 
compromise,  value,  of  such  creditors,  or  class  or  classes  of  creditors,  present 
either  in  person  or  by  proxy  at  such  meeting,  agree  to  any  ar- 
rangement or  compromise,  such  arrangement  or  compromise  may 
be  sanctioned  by  an  order  of  the  court,  and  in  such  case  shall  be 
binding  on  all  such  creditors,  or  on  such  class  or  classes  of  credi- 
tors, as  the  case  may  be,  and  also  on  the  liquidator  and  contribu- 
tories  of  the  company.    62-63  V.,  c.  43,  s.  3. 

Chairman  of  65.  In  directing  meetings  of  creditors,  contributories,  share- 
meeting,  holders  or  members  of  the  company  to  be  held  as  provided  in 
this  Act,  the  court  may  either  appoint  a  person  to  act  as  chair- 
man of  such  meeting,  or  direct  that  a  chairman  be  appointed  by 
the  persons  entitled  to  be  present  at  such  meeting;  and,  in  case 
the  appointed  chairman  fails  to  attend  the  said  meeting,  the 
persons  present  at  the  meeting  may  elect  a  chairman  qualified 
who  shall  perform  the  duties  prescribed  by  this  Act.  52  V.,  c. 
32,  s.  13. 

Voting  to  be        66.  No  contributory,  creditor,  shareholder,  or  member  shall 

in  person        yote  at  anv  meeting  unless  present  personallv  or  represented  by 

or  DV  Droxv  »  »*  i^  i  «■  »  »/ 

some  person  acting  under  a  written  authority,  filed  with  the 

chairman  or  liquidator,  to  act  as  such  representative  at  the  meet- 
ing, or  generally.    R.  S.,  c.  129,  s.  65. 

Compare  Imperial  Companies  Act,  1862',  ss.  91  and 
149. 
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The  Enffliah  ruIoH  prencribe  certain  forninlitioft  an  '  Sees.  61-66. 
reqoireiuenU  in  holding  the  meeting  and  certifying  it. 
determinatiunB  which  are  not  embodied  in  our  practice. 

Creditors  who  do  not  attend  after  notice  are  pre- 
fumed  to  be  willing  to  be  bonnd  by  the  action  of  those 
who  do  attend:  Exchange  Bank  v.  Campbell  (lKSr>)  15 
B.  L.  373. 

As  to  the  action  of  tho  Court  when  there  is  a  conflict 
as  to  appointmont  of  liquidator,  see  Re  Central  Bank 
(1888)  15  0.  R.  309;  Be  Alpha  Oil  Co,  (1887)  12  P.  B. 
298;  Be  Bank  of  Liverpool  (1889)  22  N.  S.  97;  Be  Com- 
mercial Bank  (18^3)  9  M".  R.  342;  Cloyes  v.  Darling 
(1884)  16  R.  L.  649. 

As  to  submitting  proposals  with  reference  to  mat- 
ters arising  in  the  winding-up:  Ex  p.  Slatter's  Exe- 
cutors { 1851 )  5  DcG.  &  Sm.  34. 

If  creditors  pass  resolutions  which  are  not  '*  bona 
fide  "  in  the  interests  of  the  winding-up  but  are  for 
some  ulterior  object  the  liquidator  may  get  the  leave  of 
the  Court  to  disregard  the  resolutions :  Ex  p.  Cocks,  Be 
Poole  (1882)  21  Ch.  D.  397.  Compare  Ex  p.  Straw- 
bridge  (1883)  25  Ch.  D.  266.  See  also  as  to  the  powers 
of  dissentient  minorities:  Be  Sun  Lithographing  Co. 
(1893)  24  0.  R.  200. 

Prior  to  the  passing  of  62  &  63  Vict.,  c.  43,  s.  3  (now 
ss.  63  and  64),  the  only  power  to  compromise  a  debt  due 
to  the  company  was  that  given  by  s.  61  of  R.  S.  C.  c.  129 
(now  8.  37).  The  present  section  provides  that  the 
Court  may  on  application  of  tJie  liquidator  or  any 
creditor  of  the  company  in  a  summary  way  order  that  a 
meeting  of  creditors  shall  be  called  to  consider  any  pro- 
posed compromise,  and  if  a  majority  representing 
three  quarters  in  value  of  such  creditors  agree  to  any 
arrangement  or  compromise  such  arrangement  or  com- 
promise shall,  if  sanctioned,  by  an  order  of  the  Court, 
be  binding  on  the  creditors,  the  liquidators,  and  the 
oontributories. 

As  to  the  law  before  the  enactment  of  the  alwve 
statute,  see  Be  Sun  Lithographing  Co.,  24  0.  R.  200. 
where  it  was  held  that  a  dissentient  minority  of  credi- 
tors could  not  be  forced  to  compromise. 
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Sees.  61-66.       Sections  63  and  64  are  in  supplement  of  s.  37,  and 

do  not  modify  it:  Ward  v.  Mullin  (1905)  Q.  R.  14  K.  B. 

49. 

Production  of  Pass-books. 

Bank  book  ^7.  At  every  meeting  of  the  contributories,  creditors,  share- 

of  liquidator  holders  or  members,  the  liquidator  shall  produce  a  bank  pass- 
d^^^t^        hook,  showing  the  amount  of  the  deposits  made  for  the  company, 
meeting.         the  dates  at  which  such  deposits  were  made,  the  amount  with- 
drawn and  dates  of  such  withdrawal.    E.  S.,  c.  129,  s.  37. 


And  on 
order  of 
court. 


What  debts. 

maybe 

proved 

against 

company. 

Uncertain 

claims 

valued. 


Creditors' 
claims. 


68.  The  liquidator  shall  also  produce  such  pass-book  when- 
ever ordered  so  to  do  by  the  court.    E.  S.,  c.  129,  s.  38. 

Creditors'  Claims. 

69.  When  the  business  of  a  company  is  being  wound  up  under 
tliis  Act,  all  debts  payable  on  a  contingency,  and  all  claims 
against  the  company,  present  or  future,  certain  or  contingent, 
and  for  liquidated  or  unliquidated  damages,  shall  be  admissible 
lo  proof  against  the  company. 

2.  In  case  of  any  claim  subject  to  any  contingency  or  for  un- 
liquidated damages  or  which  for  any  other  reason  does  not  bear 
a  certain  value,  the  court  shall  determine  the  value  of  the  same 
rnd  the  amount  for  which  it  shall  rank.    E.  S.,  c.  129,  s.  56. 

Compare  Imperial  Companies  Act,  1862,  s.  158; 
Bankruptcy  Act,  1883,  s.  35;  Imperial  Winding-up 
Fules,  1890,  numbers  96-121;  Insolvency  Act  (Dom.), 
1875,  s.  91. 

The  definition  of  a  **  creditor"  contained  in  s.  2  (j) 
corresponds  with  the  above  section.  See  also  s.  12  and 
notes  under  ' '  Who  may  petition. "  It  is  the  policy  of 
the  Act  that  all  claims  against  the  company  are  to  be 
dealt  with  and  disposed  with  in  the  winding-up 
proceedings ;  see  s.  22'  and  notes  thereon. 

Unless  there  is  a  surplus  of  assets  available  after 
payment  of  the  principal  of  the  debts  all  interest  ceases 
at  the  commencement  of  the  winding-up :  Warrant 
Finance  Co.,  4  Ch.  643 ;  Re  Collie,  17  Ch.  D.  334 ;  Hughes 
Claim,  13  Eq.  623  •  London,  etc..  Hotel  Co.  [1892]  1  Ch. 
639. 

For  rules  in  cases  of  distribution  of  bank  assets 
where  there  is  such  surplus,  see  Re  Commercial  Bank  of 
Manitoba  (1896)  10  Manitoba  L.  R.  61.    But  a  secured 
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creditor  who  realizes  his  necurity  is  entitled  to  apply    Beet.  69. 
the  proceeds  in  or  toward  payment  of  principal,  inter- 
est  and  costs:  London  Wiiidaor  Co.  [1892]  1  Ch.  639. 

A  depositor  whose  deposit  had  been  partially  with-iK.po«iionr. 
drawn  held  Ixnnid  to  rank:    Be  Commercial  Bank  of 
Manitoba  ( IHlHi)  10  Man.  L.  R.  61. 

But  where  the  relationship  between  the  creditor  and 
insolvent  company  is  not  that  of  customer  and  banker, 
but  principal  and  ap^ent,  moneys  collected  by  the  a^^ent 
for  the  princij)al  will  be  impressecl  with  a  trust,  if  trace- 
able, in  favor  of  the  principal :  Be  International  Mer- 
cantile Agency  (1906)  7  0.  W.  R.  795. 

See  also  Be  Kennedy,  36  U.  C.  R.  471 ;  Munro  v. 
Commercial  B.  Soc,  36  U.  C.  R.  464. 

When  a  depositor  had  left  a  cheque  with  the 
president  of  a  bank  with  instructions  to  draw  the  money 
out  and  invest  it  in  a  mortgage  as  soon  as  a  suitable 
security  could  be  found  and  the  president  the  day  be- 
fore the  suspension  drew  the  money  out  and  put  it  in  an 
envelope  addressed  to  the  depositor,  it  was  held  that  the 
depositor  must  rank  only  as  an  ordinary  creditor :  Be 
Commercial  Bank  of  Manitoba  (1896)   10  Man.  61. 

There  is  nothing  in  this  section  which  alters  or  inter- 
feres with  the  lex  loci  contractus:  In  re  Hart  and  On- 
tario Express  and  Transportation  Co.  (1893)  22  O.  R. 
510. 

Shareholders  who  had  made  a  voluntary  payment  to 
the  company  *8  reserve  fund  were  held  not  to  be  entitled 
to  rank  as  creditors  therefor:  Re  Atlas  Loan  Co.  (1904) 
7  O.  L.  R.  706. 

The  Crown  is  entitled  to  a  priority  in  a  winding-  Priority 
up  over  other  cre<litor8  of  equal  degree,  whether  the  •!('*"• 
claim  is  asserted  in  right  of  the  Dominion  or  one  of  the 
provinces:  Beg.  v.  Bank  of  Nova  Scotia  (1884)  11  S. 
C.  R.  1 ;  Maritime  Bank  v.  Beceiver  General  (1892)  A. 
C.  437;  Commissioners  of  Taxation  for  N.  S.  W.  v. 
Palmer  (1907)  A.C.  179;  In  re  Sid.  B.  Smith  Lumber 
Co.,  Ltd.  (1917)  3  W.  W.  R.  844,  but  not  where  the 
priority  is  contrary  to  any  local  law :  Exchange  Bank  of 
Canada  v.  The  Queen  (1886)  11  App.  Cas.  157.  In  the 
case  of  an  assignment  for  the  benefit  of  creditors  under 
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Sect.  69.  the  Ontario  Act  different  principles  arc  applicable : 
Clarkson  v.  A.  G.  of  Ontario  (1888)  15  0.  R.  632,  (1889) 
16  A.  R.  202,  but  see  Commissioners  of  Taxation  for 
N.S.W.  V.  Palmer  (1907)  A.  C.  179,  185. 

In  In  re  JSid.  B.  Smith  Lumber  Co.,  Ltd.  (1917)  3  W. 
W.  R.  844,  following  Commissioners  of  Taxation  for 
N.  S.  W.  V.  Palmer  (1907),  A.  C.  179,  the  claim  of  the 
Crown  in  the  right  of  the  Province  of  British  Columbia 
was  held  entitled  to  priority  as  regards  moneys  due  to 
the  Accident  Fund  of  the  British  Columbia  Workmen's 
Compensation  Board,  which  is  "  simply  an  adjunct  or 
administrative  body  exercising  its  powers  and  acting 
for  the  Provincial  Government  on  behalf  of  the  prov- 
ince." See  also  White  Star,  Hotel  Co.  v.  Turgecn 
(1915-6)  17  Que.  P.  R.  299.  Where  the  board  is  really 
a  separate  body  and  the  company  is  not  in  truth  a 
debtor  of  the  Government  there  is  no  priority :  Fox  v. 
Newfoundland  Qovernment  (1898)  A.  C.  667. 

The  Crown's  priority  will  not  affect  creditors  hold- 
ing a  specific  security :  Re  Imperial  Paper  Mills,  Diehl 
v.  CarriU  (1915)  7  0.  W.  N.  630. 

When  the  company  has  undertaken  to  indemnify  a 
person  against  certain  contingent  liabilities  such  person 
can  prove  in  respect  of  the  liability  though  he  has  paid 
nothing:  In  re  Panther  Lead  Co.  (1896)  1  Ch.  978; 
Hardy  v.  Fothergill,  13  App.  Cases  351 ;  British  Provi- 
dent V.  Anglo  Australian  Co.,  10  L.  T.  326 ;  National 
Funds  Co.,  3  Ch.  791. 

So  in  the  case  of  a  surety :  Ex  p.  Delmar,  38  W.  R. 
752. 

And  a  guarantor  who  has  not  paid  anything  under 
his  guarantee  has  a  right  to  prove  in  respect  of  his  con- 
tingent liability:  In  re  Blackpool  Motor  Car  Co.  (1901) 
1  Ch.  77.  In  Re  Stratford  Fuel  (1913)  28  0.  L.  R.  481, 
affirmed  (1914-5)  50  S.  C.  R.  100,  suh  nom.  Brown 
V.  Coughlin,  the  position  of  guarantors  on  a  bond 
limited  in  amount  for  the  ultimate  balance  due  by  the 
company,  which  later  became  insolvent,  to  a  bank  was 
considered.  The  bond  was  in  the  common  form  permit- 
ting compounding  with  the  company,  the  primary 
debtor,  and  taking  and  giving  up  securities  without 


Present, 
future, 
certain  or 
contingent. 


Surety. 
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relcaaiug  the  ^nrantorn.  In  pursuance  of  the  tcmiM  of  Sect.  68. 
settlement  of  litigation  between  the  bank  and  the  liqui- 
dator  in  respect  of  this  and  other  securities  held  by  the 
bank,  it  was  agreed  inter  alia  that  the  bank  was  not  to 
rank  upon  the  estate;  that  the  bond  in  question  should 
be  declared  valid ;  that  the  bank  reserved  all  its  rights 
against  all  securities  in  its  hands  and  against  the 
g^iArantors.  The  claimants,  the  guarantors,  sought  to 
rank  against  the  estate  of  the  company  in  respect  of  the 
payments  which  they  had  made  to  the  bank  under  the 
guarantee.  The  guarantors  were  held  entitled  to  rank, 
for  they  had  a  right  to  prove  which  had  not  been 
taken  away  by  the  dealings  between  the  bank  and  the 
primary  debtor.  It  was  furtlier  held  that  it  is  not 
double  proof,  but  double  ranking  so  as  to  compel  the 
payment  of  two  dividends  for  the  same  debt  that  is 
objectionable;  that  even  if  there  could  be  no  double 
proof,  the  estate  was  not  wound  up,  and  as  the  creditor 
had  been  paid  in  full,  the  sureties  could  prove  for  the 
amount  of  the  debt  paid  by  them.  See  also  as  to  double 
ranking,  Ontario  Bank  v.  Chaplin  (1889-92)  20  S.  C.  R. 
152. 

The  winding-up  order  will  not  prevent  a  contingent 
liability  of  the  company  from  ripening  into  a  debt :  In  re 
Northern  Counties  of  England  Co.,  Macfarlane's 
Claim  (1880)  17  Ch.  D.  337.  In  this  case  the  holder  of  a 
fire  policy  issued  by  the  company  was  held  entitled  to 
prove  for  the  full  amount  of  a  loss  accruing  after  the 
winding-up. 

Secured  creditors  are  specially  dealt  with  under  a  a^^r^ 
group  of  sections,  76-82,  infra.  mduoni. 

The  landlord  can,  of  course,  prove  for  past  rent,  ^^^^ 
but  will  invariably  desire  to  take  advantage  of  the 
special  rights  and  remedies  reserved  by  law  or  by  the 
terms  of  the  lease.  The  right  of  distress  is  discussed  in 
the  notes  to  .ss.  22,  23  and  84,  which  see ;  and  the  right  to 
preferential  pajrment  in  a  winding-up  under  ss.  84  and 
23. 

As  to  landlord  proving  for  future  rent,  if  the  land- 
lord accepts  a  surrender  of  the  lease  he  may  provt*  for 
the  loss  occasioned  by  such  surrender:  In  rr  Panther 
Lead  Co.  [1896]  1  Ch.  97H;IIardif  v.  Fothnffill,  13  A.C. 
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351 ;  Craig's  Claim  [1895]  1  Ch.  267.  But  this  can  only 
be  done  when  the  landlord  accepts  a  surrender :  In  rt 
N ew  Oriental  Bank  [1895]  1  Ch.  753.  As  to  proving  for 
future  rent  when  there  is  an  acceleration  clause  in  the 
lease,  see  Shackell  v.  Charlton  [1895]  1  Oh.  378.  Before 
the  case  of  Hardy  v.  Fothergill,  supra,  it  had  been  held, 
In  re  Horsey' s  Claim,  L.  R.  5  Eq.  561;  Hayter  Granite 
Co.,  L.  R.  1  Ch.  77,  that  a  landlord  could  not  prove  in 
respect  of  damage  sustained  for  loss  of  future  rent,  but 
in  Craig's  Claim,  supra,  and  In  re  Panther  Lead  Co., 
supra,  it  was  said  that  Hardy  v.  Fothergill  intro- 
duced a  new  rule  in  respect  of  this  class  of  claims. 

See  also  ss.  23  and  84. 

The  right  to  prove  for  a  claim  for  taxes  depends  on 
the  right  to  maintain  an  action  therefor,  which  only 
exists  when  the  taxes  can  not  be  recovered  in  an\ 
special  manner  provided  for  by  the  Assessment  Act, 
e.g.,  distress  or  sale :  In  re  Ottawa  Porcelain  and  Car- 
bon Co.  (1900)  31  0.  R.  679.  The  principle  is  there 
stated  by  Street,  J.,  at  p.  690,  as  follows:  "  Where 
there  is  no  right  of  action,  and  therefore  no  priority 
between  the  person  entitled  to  distrain  and  the  company 
in  liquidation,  the  person  entitled  to  distrain  may  pur- 
sue his  only  remedy,  viz.,  that  of  distress  and  reap  the 
fruits  of  it  as  though  there  had  been  no  liquidation. 
But  where  there  is  a  right  of  action,  even  though  there 
is  a  right  of  distress,  then  the  creditor  is  within  th'^ 
Winding-up  Act  and  must  prove  as  an  ordinary 
creditor. "  So  it  was  held  that  there  was  right  of  proof 
for  a  water  rate,  where  a  corporate  liability  was  im- 
posed, ibid. 

Taxes  imposed  before  the  winding-up  can  only  rank 
as  ordinary  debts  in  the  absence  of  a  statutory  lien  or 
charge,  but  taxes  imposed  after  the  commencement  of 
the  winding-up  must  be  paid  in  full  as  part  of  t^ie 
expenses  of  liquidation  if  the  liquidator  has  remained 
in  possession,  and  such  possession  has  been  a  **  benefi- 
cial occupation  ":  Re  Ideal  House  Furnishers  and 
Winnipeg  (1909)  18  Man.  R.  650.  As  to  what  consti- 
tutes such  occupation  by  the  liquidator  as  will  create  a 
liability  to  pay  taxes,  see  In  re  National  Arms  and 
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Ammuhitiott  Co.  (1885)  28  Ch.  D.  474  and  the  oases    8eet.M. 
tliero  cited;  see  also  the  notes  to  s.  23. 

As  to  the  nght  of  a  municipality  to  rank  in  respect 
"♦*   "business    tax"    see    He    Ideal    House    Furnishers 
:0  18  Man  R.  650. 

The  claim  must  be  treated  as  an  ordinary  and  not 
a  preferential  claim  where  the  municipality  bein^^  en- 
titU'il  to  distrain  lK*fore  tlie  winding-up  order,  has  not 
done  so:  lie  Faulkuers,  Ltd.t  City  of  Ottawa* s  Claim 
(1915)  34  0.  L.  R.  536. 

The  following  unreported  decision  of  the  Master-in- 
<  )rdinary  in  Ontario  may  also  be  referred  to. 

\Vhere  parties  in  the  position  of  trustees  for  a  com- 
pany have  purchased  claims  against  the  company  at  a 
discount  they  may  rank  for  the  face  value  of  the  claims, 
but  are  entitled  to  receive  dividends  only  to  the  extent 
of  their  actual  payments  made  to  acquire  the  claims :  Re 
Catholic  Uegister,  Ex  p.  Foy  (&  Coffee,  Nfaster-in- 
Ordinary  (Ont.),  10  Feb.,  1900.  And  see  Humber  Iron 
Works  Co.,  L.  R.  8  Eq.  122;  and  Re  Larking,  4  Ch.  566. 

70.  Clerks  or  other  ]H>r8on8  in,  or  having  b«»n  in  the  employ-  ciaimsof 
nient  of  tlie  conii)anv,  in  or  tabout  its  husinesK  or  trade,  shall  be  Herks  and 
collocated  in  the  dividend  j<heet  by  special  privilege  over  other  f,^}'!^/^ 
creditors,  for  any  arrears  of  salary  or  wages  due  and  unpaid 
to  them  at  the  time  of  the  making  of  the  winding-up  order. 
n<it  excee<ling  tlie  arrears  which  have  accrued  to  them  during  tlie 
thr»H»  munthn  next  previous  to  Uie  date  of  such  order.     R.  S., 
c.  129.  s.  56. 

TKe  claims  for  arrears  of  salary  and  wages  of  the 
persons  specified  in  the  section  enjoy  a  special  privil- 
ege over  other  creditors,  but  as  the  Crown  is  not  men- 
tioned in  8.  70  the  claim  of  tlie  Crown  to  priority  is  not 
affected.    See  s.  16  of  the  Interpretation  Act. 

Where  the  claim  comes  into  conflict  with  other 
privileged  claims,  e.g.,  of  a  lessor,  the  local  law  gov- 
erns: White  Star  Hotel  v.  Turgeon  (1915-16)  17  Que. 
P.  R.  299. 

Where  l  claim  under  the  section  comes  into  com- 
petition witn  a  security  held  by  a  bank  under  s.  88  of 
the  Hank  Act,  see  Re  Alberta  Oruameutal  Iron  Co.  iC 
Imperial  Bank  (1917)  35  W.  L.  K.  126. 
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Sect.  70. 

Priority  of 
wage- 
earners. 


Clerks  or 

other 

persons. 


Salary  or 
wages. 


As  to  priority  of  wage-earners  and  material  men, 
see  Re  Canadian  Mineral  Rubber  Co.  (1916)  10  0.  W. 
N.  456,  (1916-7)  11  0.  W.  N.  135;  and  as  to  the  effect 
of  taking  a  promissory  note  for  the  amount  of  wages 
see  Armstrong  v.  Watson  (1919),  45  D.  L.  R.  501. 

As  to  the  meaning  of  **  clerk  "  see  Morlock  S  Cline 
(1911)  23  0.  L.  R.  165, 166.  A  managing  director  is  not 
a  clerk:  In  re  Newspaper  Proprietary  Syndicate 
(1900)  2'  Ch.  349;  nor  is  a  manager:  White  Star  Hotel 
V.  Turgeon  (1915-16)  17  Que.  P.  B.  299.  See  also  notes 
to  s.  85  of  the  Companies  Act. 

There  are  numerous  cases  in  which  the  courts  have 
had  to  decide  who  will  be  included  under  the  terms 
"  other  persons."  It  has  been  held  that  the  ejusdem 
generis  rule  applies:  Re  Ritchie-Hearn  Co.  (1905)  6 
b.  W.  R.  474;  Miquelon  v.  Vilandre  (1914)  16  D.  L.  R. 
316;  Re  Shirleys,  Ltd.  (1916)  29  D.  L.  R.  273;  but  in 
Morlock  &  Cline  (1911)  23  0.  L.  R.  165,  while  the  rule 
did  not  exclude  a  commercial  traveller  it  was  said  that 
it  is  more  sparingly  applied  than  formerly. 

The  person  seeking  the  special  privilege  must  not 
be  in  an  independent  position,  e.g.,  an  auditor  or  a 
solicitor  who  might  do  work  for  many  companies :  Re 
Ontario  Forge  &  Bolt  Co.  (1896)  27  0.  R.  230.  On  this 
principle  a  managing  director  has  been  held  disentitled 
to  any  special  privilege.  'Other  persons'  must  be  *of 
the  servant  and  not  of  the  executive  or  master  class  * : 
Re  Ritchie-Hearn  Co.  (1905)  6  0.  W.  R.  474.  A  direc- 
tor is  not  a  servant  but  a  manager :  Re  Newspaper  Pro- 
prietary Syndicate  (1900)  2  Ch.  349.  The  element  of 
control  by  the  company  is  important :  Re  Western  Coal 
Co.,  Ltd.  (1913)  12  D.  L.  R.  401;  Re  Parkin  Elevator 
Co.,  Ltd.,  Dunsmoor's  Claim  (1916)  37  0.  L.  R.  277. 
The  words  *  salary  or  wages  '  import  a  contract  for 
service  as  distinguished  from  a  contract  for 
services,  and  an  independent  contractor  is  not  covered 
by  the  section,  ibid.,  per  Hasten,  J.  Where,  however, 
a  director  is  employed  as  a  commercial  traveller  and 
takes  no  active  part  in  the  management  of  the  company 
he  has  been  held  entitled  to  priority :  Morlock  &  Cline 
(1911)  23  0.L.R.  165. 
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An  assignee  of  the  privileged  creditor  may  make   fleet.  70. 

the  claim :  Lee  v.  Friedman  (1909)  20  0.  L.  B.  49,  Mor- 

lock  d  Cline,  supra. 

Where  a  8er\'ant  is  remunerated  by  a  fixed  sum  H«i«nr  or 
and  expenses,  the  latter  are  to  be  reckoned  as  part  of 
the  wages  for  which  a  privilege  may  be  claimed:  Re 
Morloek  d  Cline  (1911)  23  0.  L.  B.  165.  A  bonus  in 
addition  to  salary  may  come  within  the  privilege: 
Allner  v.  Lighter  (1913)  13  D.  L.  B.  210.  Where  a  per- 
son came  within  the  class  his  claim  was  not  disallowed 
Im  t  aiise  liis  remunerution  was  payable  by  way  of  com- 
mission: He  Hartwick  Fur  Co.,  Ltd.,' Murphy* 8  Claim 
(1914)  17  I).  L.  R.  853.  Those  cases  have  been  criti- 
cized in  the  Ontario  Court  of  Appeal  in  Re  Parkin 
Elevator  Co.,  Dunsmoor*s  Claim  (1916)  37  0.  L.  B. 
277,  Meredith,  C.J.C.P,  observing,  at  p.  283,  that  they 
reach  if  they  do  not  overstep  the  limits  of  the  law.  In 
the  last  mentioned  case  Meredith,  C.J.C.P.,  held  that 
it  was  contrary  to  any  reasonable  meaning  that  could 
be  attributed  to  the  words  'salary  or  wages'  to  include 
the  proportion  of  the  price  of  the  goods  which  the 
claimant  was  to  have  for  the  sales  made  by  him.  The 
judgment  of  Masten,  J.,  went  on  the  ground  that  the 
ehiiniant  was  not  one  of  the  classes  of  persons  entitled 
to  priority,  holding  that  receipt  of  a  commission  in  lieu 
of  wages  looks  in  the  direction  of  an  independent  con- 
tractor but  is  not  conclusive.  Biddell  and  Lennox,  JJ., 
concurred  in  the  result  but  gave  no  reasons. 

The  following  have  been  held  entitled  to  priority : —  E^campiM. 
A  commercial  traveller:  Morloek  dt  Cline  (1911)  23  0. 
L.  B.  165;  Re  Hartwick  Fur  Co.,  Ltd.,  Murphy's  Claim 
(1914)  17  D.  L.  B,  853;  Allner  v.  Lifjhter  (1913)  13  D. 
L.  B.  210. 

A  salesman  on  salary  under  s.  10  of  c.  Ill  of  N.  W.  Kotititni 
T.  Ordinances  Alta.  (1911),  notwithstanding  Uiat  he*'***'"''"''** 
also  acted  as  secretary;  semble  as  secretary  he  would 
have  lxM»n  preferred:  /ic  S.  E.  Walker  Co.,  ltd.  (1913) 
12  D.  L.  B.  769. 

A  teamster  using  his  own  waggon  and  team,  who  is 
not  an  independent  contractor,  but  is  subject  to  the 
direction  and  control  of  his  employer:     Re  Western 
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Priority  of 
wage- 
earners. 


Not  entitled 
to  priority. 


Sect.  70.  Coed  Co.,  Ltd.  (1913)  12  D.  L.  R.  401,  a  case  decided 
under  the  above  statute. 

The  following  have  been  held  not  entitled  to  prior- 
ity:- 

An  accountant  temporarily  employed  by  the  com- 
pany to  audit  the  company 's  books  and  who  is  not  sub- 
ject to  any  direction  or  control  in  so  doing:  Miquelon  v. 
Vilandre  (1914)  16  D.  L.  E.  316. 

An  auditor,  who  is  remunerated  by  '  audit  fee  ' :  Re 
Ontario  Forge  &  Bolt  Co.  (1896)  27  O.  R.  230. 

A  manager:  Re  SUrleys,  Ltd.  (1916)  29  D.  L.  R. 
273;  Girard  v.  Gariepy  (1916)  49  Que.  S.  C.  284;  White 
Star  Hotel  v.  Turgeon  (1915-1^)  17  Que.  P.  R.  299. 

A  managing  director:  Re  Ritchie-Hearn  Co.  (1905) 
6  0.  W.  R.  474;  and  under  s.  10  of  c.  Ill  of  N.  W.  T. 
Ordinances,  Alta.  (1911),  where  it  was  impossible  to 
apportion  his  salary  so  as  to  allow  a  certain  portion  of 
compensation  for  his  services  as  salesman:  Re  S.  E. 
Walker  Co.,  Ltd.  (1913)  12  D.  L.  R.  769. 

A  mechanical  expert  and  inspector:  Re  American 
Tire  Co.  (1903)  2  0.  W.  R.  29. 


Law  of 

set-off  to 
apply. 


71.  The  law  of  set-off,  as  administered  by  the  courts,  whether 
of  law  or  equity,  shall  apply  to  all  claims  upon  the  estate  of 
the  company,  and  to  all  proceedings  for  the  recovery  of  debts 
due  or  accruing  due  to  the  company  at  the  commencement  of 
the  winding-up,  in  the  same  manner  and  to  the  same  extent 
as  if  the  business  of  the  company  was  not  being  wound  up 
under  this  Act.     E.  S.,  c.  129,  s.  67. 

Compare  Imperial  Companies  Act,  1862,  s.  101; 
Insolvent  Act  (Dom.)  1875,  s.  107.  See  also  s.  100  of 
this  Act. 

The  law  of  set-off  applicable  in  each  case  will  be  the 
law  in  force  in  the  province  where  the  proceedings  are 
taken,  e.g.,  in  Ontario  the  provisions  of  the  Judicature 
Act,  R.  S.  O.  1914,  c.  56,  s.  126. 

As  to  the  nature  of  set-off,  see  Thompson  v.  Big 
Cities  (1910)  21  0.  L.  R.  394,  402;  Grills  v.  Farah 
(1910)  21  0.  L.  R.  457;  and  for  the  distinction  between 
counterclaim  and  set-off:  Gates  v.  Seagram  (1909)  10 
O.  L.  R.  216.  The  distinction  may  be  of  importance 
under  this  section:  see  Grain  v.  Wade  (1917)  37  D.  L. 
R.  412,  417. 
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It  is  only  'mutual  dobts'  which  are  properly  the   Sect.  71. 
isubjoot  of  sot-oflF,  as  distinguished  from  counterclaim, 
which  fall  within  8.  71. 

In  Crow  V.  Wade  (1917)  37  D.  L.  B.  412,  55  S.  C.  E. 
208  (affirming  the  judgment  of  the  Ontario  Court  of 
Appeal  (1916)  27  D.  L.  R.  179;  (1915-6),  35  0.  L.  B. 
402),  it  was  held  that  a  claim  by  the  plaintiff  on  promis- 
sory notes  or  on  an  account  could  not  be  set  off  against 
a  claim,  by  the  liquidator  for  the  recovery  of  chattels 
and  for  damages  for  their  wrongful  seizure;  nor  was 
the  plaintiff  entitled  to  set  off  against  the  claim  of  the 
liquidator  the  amount  of  debentures  of  the  company 
transferred  to  the  plaintiff  as  vendor  to  the  company  as 
part  of  the  purchase  price  of  the  chattels.  See  also 
Eberle's  Hotels  and  Restaurant  Co.  ,v.  James  (1887) 
18  Q.  B.  D.  49.  It  is  a  fundamental  principle  of  the  law 
of  set-off  that  the  right  shall  be  mutual  and  a  misfeas- 
ant  can  not  set  off  money  due  to  him  from  the  company 
against  sums  due  for  misfeasance:  Ex  parte  Pelly 
(1882)  21  Ch.  D.  492.  If,  however,  a  claim  originally 
for  damages  has  by  judgment  become  a  debt  it  can  be 
set  off:  Moody  v.  Canadian  Bank  of  Commerce  (1891) 
14  P.  B.  258. 

The  requirement  that  the  debts  must  be  mutual  and 
between  the  same  parties  and  in  the  same  interest  is 
also  illustrated  by  Ince  Hall  Rolling  Mills  Co.  v.  Dou- 
glas Forge  (1882)  8  Q.  B.  D.  179.  The  liquidator  of  a 
company  in  the  course  of  being  wound  up  sought  to 
recover  from  the  defendants  the  price  of  goods  sup- 
plied to  them  by  the  company  after,  but  in  pursuance 
of  a  contract  made  before,  the  commencement  of  the 
winding-up,  the  contract  not  being  a  sale  of  specific 
goods.  It  was  held  that  the  defendants  could  not  set 
off  a  debt  from  the  company  to  them  incurred  while  the 
company  was  carrying  on  business  independently  and 
for  its  own  benefit. 

As  to  the  significance  of  the  words  'debts  due  or 
accruing  due  to  the  company  at  the  conmiencement  of 
the  winding-up*:  see  Grain  v.  Wade  (1917)  37  D.  L.  R. 
412. 

D.C.A. — R 
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Sect.  71.  A  claim  on  a  policy  that  has  matured  before  the 

^^^  winding-up  can  be  set  off:  Sovereign  Life  v.  Dodd 

(1892)  2Q.B.  573. 

Where  by  set-off  the  debt  on  one  side  is  satisfied 
the  security  for  that  debt  is  freed:  Re  Barnett  (1874) 
9  Ch.  App.  293.  And  see  Clarke  v.  Union  (1884)  4  C. 
L.  T.  249;  Kindsgrove  Steel  Co.  (1894)  W.  N.  25; 
Washington  Diamond  Co.  (1893)  3  Ch.  95.  See  also 
Re  Canadian  Home  Investment  Co.  (1917)  37  D.  L.  E. 
598. 

As  to  set-off  against  an  assignee  of  a  director 
against  whom  the  liquidator  has  subsequently  to  the 
assignment  recovered  damages  for  misfeasance:  see 
In  re  Milan  Tramways  Co.,  Ex  parte  Theys  (1882)  22 
Ch.  D.  122,  125,  126;  Re  Bailey  Cobalt  Mines,  Ltd. 
(1919)  44  0.  L.  R.  1,  where  the  cases  are  collected. 

Even  where  there  is  no  set-off  the  rule  that  *  where 
an  estate  is  being  administered  by  the  court,  or  where 
a  fund  is  being  distributed,  a  party  cannot  take  any- 
thing out  of  the  fund  until  he  has  made  good  what  he 
owes  to  the  fund'  will  prevent  a  director  against  whom 
the  liquidator  has  recovered  damages  for  misfeasance 
from  obtaining  payment  of  his  claim  against  the  com- 
pany without  paying  in  what  he  has  been  found  liable 
to  contribute:  In  re  Rhodesia  Goldfields,  Ltd.  (1910) 
1  Ch.  239;  Re  Bailey  Cobalt  Mines,  Ltd.  (1919)  44  0.  L. 
R.  1. 

Share-  A  shareholder  who  is  also  a  creditor  has  no  right  to 

set-off  a  debt  due  by  him  to  the  company  against  his 
liability  as  a  contributory:  Re  Wiarton  Beet  Root 
Sugar  Co.,  Alexander  McNeill's  Case  (1905)  10  0.  L.  R. 
219 ;  or  against  the  double  liability  imposed  on  share- 
holders under  the  Bank  Act :  Maritime  Bank  v.  Troop 
(1890)  16  S.  C.  R.  456.  The  reason  in  both  cases  is  the 
absence  of  mutuality  between  the  claims  of  the  liqui- 
dator against  the  contributory  and  the  claim  of  the 
latter  as  creditor  of  the  company  as  a  going  concern. 
Moreover,  as  observed  by  Teetzel,  J.,  in  Wiarton  Beet 
Root  Sugar  Co.,  supra,  at  p.  223,  *  To  allow  a  set-off  by 
a  shareholder  who  is  also  a  creditor  would  violate  the 
spirit  and  intention  of  the  Winding-up  Act,  the  ruling 


holders. 
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object  of  which  is  the  distribution  of  the  assets  of  an   Sect.  71. 
insolvent  company  amongst  its  creditors  part  passu.' 

See  also  Grissell's  C'o^e  (1865-6)  1  Ch.  528;  Cali- 
sher's  Case  (1867^)  5  Eq.  214;  BarneiVs  Case  (1874- 
5)  19  Eq.  449;  Black's  Case  (1872-3)  8  Ch.  254;  Re 
Consolidated  Investments,  Ltd.,  Simons'  Case  (1918) 
2  W.  W.  R.  581. 

The  same  rule  applies  to  a  claim  for  goods  supplied 
to  the  company  under  agreement :  Re  Jones  dt  Moore 
Electric  Co.  (1908-9)  18  Man.  B.  549.  In  re  Mimico, 
Pearson's  Case  (1895)  26  O.  B.  289,  is  not  a  useful 
decision  on  tlie  question  of  set-off:  Re  Wiarton  Beet 
Root  Sugar  Co.,  supra,  at  p.  224. 

A  creditor  who  is  also  a  shareholder  may  set  off 
his  debt  against  calls  made  on  his  shares  before  the 
winding-up:  Re  Ontario  Fire  Insurance  Co.,  Heigh- 
ington's  Case,  10  W.  W.  B.  911. 

If  the  debt  is  incurred  by  the  liquidator  in  the 
winding-up  it  may  be  set  off:  Ex  p.  Clark  (1868-9)  7 
Eq.  550,  and  see  In  re  Pyle  Works  (1890)  44  Ch.  D. 
534,  whore  the  shareholder  creditors  had  a  charge  on 
the  calls. 

The  question  as  to  whether,  in  the  case  of  a  provin- 
cially  incorporated  company  being  wound  up  under  the 
Dominion  Act,  the  provincial  legislature  may  confer  a 
right  of  set-off  on  a  shareholder  which  can  not  be  cur- 
tailed by  Dominion  legislation,  was  raised  but  not 
decided  in  Re  Wiarton  Beet  Root  Sugar  Co.,  supra. 

See  Re  Central  Bank,  Yorke's  Case  (1888),  15 
O.  B.  625.  (1)  Consideration  of' term  contributory. 
It  does  not  include  a  mere  stranger  who  is  a  debtor  to 
the  company,  but  contemplates  one  liable  to  contribute 
in  the  character  of  a  partner  or  member. 

(2)  Can  petitioner,  an  ordinary  debtor,  as  against 
the  note  made  by  him  held  by  the  liquidator,  set  off 
deposit  receipt  made  by  bank;  note  originally  given  for 
sum  which  deposit  receipt  represents.  Two  securities 
are  different  sides  of  same  transaction.  Held  right  of 
set  off,  citing  West  of  England  Bank  (1879)  27  W.  B. 
646;  Barrett's  Case  (1865)  13  W.  B.  559. 
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Sect.  71.  See  also  the  following  unreported  decisions  in  On- 

Set^oE         tario  of  the  Master-in-Ordinary : 

Re  Ontario  Express  Co.,  Dawson  Bros.'  Case,  3rd 
July,  1893.  Damages  allowed  to  be  set  oif  against  calls 
made  prior  to  winding-up  order,  but  not  as  to  any  calls 
enforceable  after  that  date  when  mutuality  of  debts 
ceased  and  the  right  of  set  off  is  governed  by  s.  71  of 
Winding-up  Act. 

Re  Canada  Coal  Co.,  Watson's  Case,  17th  Dec, 
1895.  Watson  found  liable  as  a  contributory  for 
$8,300.00,  also  under  s.  123  of  Act  for  moneys  of  the 
company  received  by  him  as  managing  director.  He 
claimed  to  set-off  against  these  liabilities  his  liability 
on  a  bond  as  surety  for  the  company  to  the  Delaware  & 
Hudson  Canal  Co.  Held,  following  Maritime  Bank  v. 
Troop  (1888)  16  S.  C.  R.  456,  that  a  contributory  who 
was  a  creditor  of  a  company  could  not  set-off  debt  due 
to  him  by  the  company  against  calls  made  by  the  court 
in  winding-up  proceedings.  Distinction  drawn  between 
calls  made  by  directors  and  calls  made  by  court  in 
winding-up.  In  latter  case  debt  not  mutual.  But  surety 
does  not  become  a  creditor  of  principal  debtor  until  he 
has  actually  paid  the  money,  until  then  his  liability  is 
uncertain  and  contingent. 

Position  as  to  set-off  different  under  English  Bank- 
ruptcy Act  applicable  to  insolvent  persons.  Robson's 
Law  of  Bankruptcy,  p.  368.  But  surety  upon  general 
principles  of  equity  has  a  right  to  be  indemnified; 
directs  payment  into  court  to  a  separate  account  suf- 
ficient amount  of  his  debt  to  liquidator  as  will  cover  his 
liability  to  D.  &  H.  Canal  Co.  under  the  bond,  money  to 
be  'earmarked'  and  available  for  D.  &  H.  Canal  Co.  and 
will  not  be  dealt  with  without  notice  to  Watson. 

Time  for  72.  The  court  may  fix  a  certain  day  or  certain  days  on  or 

sending  in  within  which  creditors  of  the  company  may  send  in  their  claims, 
and  may  direct  notice  thereof  to  be  given  by  the  hquidator,  and 
determine  the  manner  in  which  notice  of  the  day  or  days  so  fixed 
shall  be  given  by  the  liquidator  to  the  creditors.  R.  S.,  c.  129, 
s.  59. 

1  The  Minister  of  Finance  having  a  claim  against  an 
insolvent  bank  has  no  locus  standi  to  appeal  from  order 
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of  the  Referee  barring  all  olaima  not  filed  and  proved   Beet.  72. 
iu    response   to   advertisements:    Re   Ontario   Bank 
(1916-7)  38  0.  L.  R.242. 

If  a  claimant  soeks  to  come  in  after  the  time  allowed 
for  filing  claims  he  should  show  on  afiidavit  the  merit 
of  his  application  and  explain  the  cause  of  his  delay: 
In  re  Merchants  TAfe  Assn.  of  Toronto,  Hoover* s 
Claim  (1902)  22  Occ.  N.  21 ;  cf.  also  s.  75. 

As  to  corroboration  of  disputed  claims :  see  Josephs 
V.  Morton  (1916)  26  D.  L.  B.  433. 

73.  The  liquidator  may  give  notice  in  writing  to  creditors  Cr«liton 
who  have  nent  in  their  claims  to  him,  or  of  whose  claims  he  has  '«<Juir«dto 
notice,  and  whose  claims  be  considers  should  not  be  allowed  dailu. 
without  proof,  requiring  such  creditors  to  attend  before  the  court 

on  a  day  to  be  named  in  such  notice  and  prove  their  claims  to 
the  satisfaction  of  the  court 

2.  In  case  any  creditor  does  not  attend  in  pursuance  of  such  Disallow- 
notice  his  claim  shall  be  disallowed,  unless  the  court  sees  fft  *°f*  °° 
to  grant  further  time  for  the  proof  thereof. 

3.  If  any  creditor  attends  in  pursuance  of  such  notice,  the  Disallow- 
court  may  on  hearing  the  matter  allow  or  disallow  the  claim  of  ^°*^°° 
such  creditor  in  whole  or  in  part.    68  V.,  c.  32,  a.  14;  55-56  V., 

c.  28,  8. 1. 

The  conrt  can  not  make  an  order  staying  proceed- 
ings under  the  section  pending  the  disposition  of  cer- 
tain selected  claims:  Re  Dominion  Trust  Co.,  Critch- 
ley's  Case  (1916)  27  D.  L.  B.  580. 

As  to  delay  by  a  creditor  in  demanding  particulars 
of  contestation  by  the  liquidator:  see  In  re  Montreal 
Cold  Storage,  dc.,  Co.,  Mullin's  Claim  (1901-2)  4  Q.  P. 
B.  340.  See  also  Re  Stratford  Fuel,  Ice  and  Construc- 
tion Co.,  Couohlin  and  Irunn's  Claim  (1913)  28  O.  L. 
B.  481,  affirmed  (1914-5)  50  S.  C.  B.  100.     . 

74.  After   the  notices  required   by   tlie  two   last   precedinjf  nutributioa 
"•♦•ctions  have  been  given,  and  tlie  respective  times  therein  speci-  of  asssta. 
fled   have  expired,   and   all   claims   of   which   proof  has   been 
required  by  due  notice  in  writing  by  the  liquidator  in  that  behalf 

have  been  allowed  or  disallowed  by  the  court  in  whole  or  in 
part,  the  liquidator  may  distribute  the  assets  of  the  comptnj 
or  any  part  thereof  among  the  persons  entitled  thereto  and 
without  reference  to  any  claim  against  the  company  which  shall 
not  have  then  been  tent  to  the  liquidator. 
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Sect.  74.  2-  The  liquidator  shall  not  be  liable  to  any  person  whose 

--. —  claim  shall  not  have  been  sent  in  at  the  time  of  distributing 

not  sent  in    ^^ch  assets  or  part  thereof  for  the  assets  or  part  thereof  so 
distributed.    E.  S.,  c.  129,  s.  60. 

This  section  is  for  the  protection  of  the  liquidator. 
The  actual  distribution  of  the  assets  is  governed  by  ss. 
91  ff .,  which  see. 

Rank  of  75.  In  case  any  claim  or  claims  shall  be  sent  in  to  the 

claims  sent    liquidator  after  any  partial  distribution  of  the  assets  of  the 

111     'ITlPl'    fhf*  »/        X 

distribution    company,  such  claim  or  claims,  subject  to  proof  and  allowance 
has  been        as  required  by  this  Act,  shall  rank  with  other  claims  of  creditors 
commenced.    -^^  ^^^^  future  distribution  of  assets  of  the  company.     E.   S., 
c.  129,  s.  60. 

See  s.  72,  supra. 


Duty  of 
creditor 
holding 
security. 


Secured  Claims. 

76.  If  a  creditor  holds  security  upon  the  estate  of  the 
company,  he  shall  specify  the  nature  and  amount  of  such 
security  in  his  claim,  and  shall  therein,  on  his  oath,  put  a  speci- 
fied value  thereon.    E.  S.,  c.  129,  s.  62. 


Option  of  77.  The  liquidator,  under  the  authority  of  the  court,  may 

to  security*^  either  consent  to  the  retention  by  the  creditor  of  the  property 
and  effects  constituting  such  security  or  on  which  it  attaches,  at 
such  specified  value,  or  he  may  require  from  such  creditor  an 
assignment  and  delivery  of  such  security,  property  and  effects,  at 
such  specified  value,  to  be  paid  by  him  out  of  the  estate  so  soon 
as  he  has  realized  such  security,  together  with  interest  on  such 
value  from  the  date  of  filing  the  claim  till  payment.  E.  S.,  c. 
129,  s.  62. 

Ranking  of  78.  In  case  of  such  retention,  the  difference  between  the 

secured  value  at  which  the  security  is  retained  and  the  amount  of  the 

claim  of  such  creditor  shall  be  the  amount  for  which  he  may 

rank  as  aforesaid.  E.  S.,  c.  129,  s.  62. 


Security  by 

negotiable 

instrument. 


Revalua- 
tion. 


79.  If  a  creditor  holds  a  claim  based  upon  negotiable  instru- 
ments upon  which  the  company  is  only  indirectly  or  secondarily 
liable,  and  which  is  not  mature  or  exigible,  such  creditor  shall 
be  considered  to  hold  security  within  the  meaning  of  the  three 
last  preceding  sections,  and  shall  put  a  value  on  the  liability  of 
the  person  primarily  liable  thereon  as  being  his  security  for  the 
payment  thereof. 

2.  After  the  maturity  of  such  liability  and  its  non-payment, 
he  shall  be  entitled  to  amend  and  revalue  his  claim.  E.  S.,  c. 
129,  s.  62. 
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80.  If  the  M'curity  conniiiU  of  a  mortgaite  upon  ihipt  o     Sect.  80. 
filiippiug,  ur  u|Miii  real  pMperty,  or  of  a  regiMtcred  judgment 

or  an  exifution  himiinff  real  property  which  in  not  bv  itonie  other  **««"''*y  ^y 
provimon  of  this  Act   invalid   for  any   purpoMo  of  creating;  a  rrai  |iru|M-rt> 
'    Ml  or  privilege  upon  the  real  or  |»ers<)nal  projM'rty  otortMp. 
■any,  the  projierty  mortf^ged  or  bound  by  nuch  security 
■hail  only  be  aaaigned  and  delivered  to  the  creditor, — 

(a)  subject   to  all  previous  mortgages,  judgment«,  execu-  AmUcnmeot 
tions,  hypothecs  and  liens  thereon,  holding  rank   and  *'*•>  ^■^'^ 
priority  before  his  claftn ;  and, 
(6)   upon  his  aji^suniin^  and  binding  himself  to  pay  all  such  I'odcr  obli- 
previous  mortgages,  judgnients,  executions,  hypothecs  and  «*^o"- 
liens;  and, 
i  r)  upon  his  securing  the  estate  of  the  company  to  the  satis-  Subject  to 
faction  of  the  liquidator  against  any  claim  by  reason  of  'ndemnlty. 
such  previous  mortgages,  judgments,  executions,  hypo- 
thecs and  liens.    R.  S.,  c.  129,  s.  63. 

81.  If  there  are  mortgages,  judgments,  executions,  hypo- iq  (^^  of 
thecs,  or  liens  upon  such  ships  or  shipping  or  real  property  »iibM<ju*nt 
subsequent  to  those  of  such  creditor,  he  shall  only  obtain  the  •""'""  "'• 
property,— 

(n)by  consent  of  the  subsequently  secured  creditors;  or,        Content. 
(6)   upon  their  filing  their  claims  specifying  their  security  Claims  filed. 

thereon  as  of  no  value ;  or, 
(c)  upon  his  paying  them  the  value  by  them  placed  thereon  *  Value  paid. 

or, 
{(i)  upon  his  securing  the  estate  of  the  company  to  tho  ('.impanr 

satinfaction  of  the  liquidator  against  any  claim  by  reason  n«l*'nn'fi«i- 

of  such   subsequent   mortgages,   judgments,   executions, 

hypothecs  and  liens.    R.  8.,  c.  129,  s.  63. 

82.  Upon  a  secured  claim  being  filed,  with  a  valuation  of  Authority  to 
the  scfurity,  the  li<juidator  shall  procure  the  authority  of  the  retain 
couK  to  consent  to  the  retention  of  the  security  by  the  creditor,  "•**'^*'J^' 
or  shall  require  from  him  an  assignment  and  delivery  thereof. 

R.  S.,  c.  129,  s.  64. 

A  creditor  is  a  secured  creditor  if  he  has  any  secur-  (*r«>ditor« 
ity  for  his  claim  upon  the  property  of  the  company :  Re  J^ul."|^ 
PHnting  Co.  (1878)  8  CL  D.  535.  And  a  landlord  who 
has  exercised  his  right  of  distress  before  the  winding- 
up,  is  a  secured  creditor :  Thomas  v.  Patent  Lionite  Co. 
(1881)  17  Ch.  D.  250,  or  a  person  who  has  obtained  the 
appointment  of  a  receiver  before  the  winding-up: 
Anglo-Italian  Bank  v.  Davies  (1878)  9  Ch.  D.  275. 

A  mechanics'  lien  is  a  secured  claim  under  the 
Winding-up  Act:  Re  Empire  Brewing  and  Malting  Co., 
Rourke  d  Cass'  Claims  (1892)  8  Man.  424. 


824 
Sees.  76-82 

Secured 
claims. 


Valuing 
securities. 


DOMINION   WINDING-UP   ACT. 

Where  a  security  is  transferred  out  and  out  to  the 
creditor,  he  is  not  a  secured  creditor  within  the  section : 
Bourheau  Co.  v.  Stewart  Macdonald  Export  Co.  (1917) 
Que.  26  K.  B.  315. 

Secured  creditors  cannot  be  compelled  to  file  their 
claims  and  prove  under  the  Act  if  they  prefer  to  rely  on 
their,  security  and  not  ask  to  share  in  the  distribution 
of  the  assets :  In  re  Brampton  Gas  Co.  (1902)  4  0.  L.  E. 
509 ;  Capital  Trust  v.  Yellowhead  Pass  Coal  Co. 
(1916)  27  D.  L.  R  25;  9  A.  L.  R.  463.  But  see  In  re 
The  Lenora  Mount  Sicker  Copper  Co.  (1900-3)  9  B.  C. 
R.  471.  A  creditor  cannot  withdraw  his  valuation  or 
enforce  his  security :  Re  British  Columbia  Pottery  Co. 
(1895)  4  B.  C.  R.  525;  but  where  secured  creditors 
without  any  intention  to  submit  to  the  adjudication  of 
their  claims  in  the  winding-up  have  filed  affidavits  in 
proof  thereof  leave  has  been  granted  for  the  with- 
drawal of  the  claims :  In  re  Brampton  Gas  Co.,  supra. 

As  to  the  right  of  revaluing  securities,  see  Box  v. 
Birds  Hill  Sand  Co.  (1912)  8  D.  L.  R.  768;  (1913)  12 
D.  L.  R.  556;  Canada  Furniture  Co.  v.  Banning  (1918) 
39  D.  L.  R.  313,  319. 

When  a  creditor  had  inadvertently  proved  without 
valuing  his  security  he  was  allowed  to  amend  his  proof : 
Re  Lake  Winnipeg  Transportation  Co.  (1892)  8  Man.  R. 
463;  Re  Henry  Lister  &  Co.  [1892]  2  Ch.  417,  and  see 
Re  Schofield  (1879)  12  Ch.  D.  337;  i?e  Arden  (1884)  14 
Q.  B.  D.  121;  Re  Barned's  Banking  Co.,  18  W.  R.  944. 

When  a  mortgage  is  made  by  a  company  to  a  trustee 
to  secure  several  creditors  of  the  company,  any  one 
creditor  has  the  right  to  value  his  interest  in  such, 
security  and  maintain  his  claim  on  the  estate  except  as 
reduced  by  such  valuation.  The  liquidator  cannot  in- 
sist on  either  getting  an  assignment  of  the  whole  secur- 
ity or  relegating  him  to  his  rights  under  the  security 
and  refusing  to  let  him  rank,  but  can  only  force  him 
to  assign  his  interest  therein.  The  principle  of  the  Act 
in  reference  to  secured  creditors  is  one  of  election  and 
not  forfeiture:  Re  Thunder  Hill  &  Bowker  (1896)  5 
B.  C.  R.  21,  and  see  Moor  v.  Anglo-Italian  Bank,  10 
Ch.  D.  681,  p.  689 ;  Ex  p.  Scho field  (1879)  40  L.  T.,  N.  S. 
464,  823 ;  Re  Lister  [1892]  2  Ch.  417. 


I 


OOUBU)  CLAIM8. 


825 


Ab  to  tho  right  of  creditor  to  rank  on  estates  of  8eot.  76^. 
joint  debtors  and  aUo  prove  under  above  Hection,  see 
Ontario  Bank  v.  Chaplin  ( 1891 )  20  S.  C.  R.  152. 

A  seonred  creditor  who  has  exhausted  his  security 
without  satisfying  his  debt  is  not  entitled  to  apply  the 
proceeds  of  the  security  in  payment,  first  of  interest 
subsequent  to  the  winding-up  and  then  in  reduction  of 
principal  and  to  prove  in  the  winding-up  for  the  bal- 
ance of  the  principal.  His  proof  must  be  limited  to 
what  was  due  for  principnl  and  interest  at  the  com- 
mencement of  tlie  wiudiiig-up  after  deducting  there- 
from proceeds  of  sale  or  realization  received  in  respect 
of  the  security:  Re  London,  etc.,  Hotels  Co.  [1892]  1 
Ch.  639,  following  Ex  p.  Penfold  (1871)  4  D.  G.  &  Sm. 
282.  It  should  be  noted,  however,  that  these  cases  were 
denuded  under  the  English  Rules. 

A  secured  creditor  has  a  right  to  apply  for  and 
obtain  leave  to  bring  or  proceed  with  an  action  for 
enforcing  his  securities:  Lloyd  v.  David  Lloyd  d  Co, 

(1877)  6  Ch.  D.  339:  Longdendale,  etc.,  Co.  (1878)  8 
Ch.  D.  150;  Joshua  Stubbs,  Ltd.  [1891]  1  Ch.  475; 
London,  etc..  Hotel  Co.  [1892]  1  Ch.  639. 

The  mere  fact  that  a  winding-up  order  has  been 
made  does  not  prevent  a  debenture  holder  or  mort- 
gagee of  the  company  from  bringing  an  action  to 
realize  his  security:  In  re  Longdendale  Cotton  Co. 

(1878)  8  Ch.  D.  150;  and  in  Lloyd  v.  David  Lloyd  d  Co. 
(1877)  6  Ch.  D.  339,  it  was  held  that  when  an  order 
has  been  made  to  wind  up  a  company  a  mortgagee  who 
has  commenced  an  action  against  the  company  to 
realize  his  security  ought  to  have  leave  under  section 
87  (our  section  22)  to  proceed  with  his  action  under 
special  circumstances  or  unless  he  can  obtain  Uie  same 
relief  in  the  winding-up.  And  see  In  re  Joshua  Stubbs, 
Limited  [1891]  1  Ch.  187. 

So  also  a  trustee  for  bondholders  may  cause  him- 
self to  be  put  into  possession  of  the  assets  without  pre- 
judice to  the  rights  of  privileged  creditors :  Can4idian 
Brass,  dc,  Co,  v.  Duclos  (1917-8)  Que.  18  P.  B.  206. 

In  Alberta  it  has  been  held  that  leave  cannot  be  re- 
fused on  an  application  under  the  Alberta  Winding-up 
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Sees.  76-82.  Rules  unless  the  Court  ip  prepared  to  say  that  the 
mortgagee's  claim  will  be  at  once  recognized  and 
allowed  in  the  liquidation  proceedings:  Capital  Trust 
V.  Yellowhead  Pass,  Sc.  (1916)  33  W.  L.  R.  873.  See 
further  the  note  under  "Bonds,"  supra,  at  p.  406, 
where  the  matter  is  discussed;  also  s.  133,  infra. 

On  a  petition  by  a  mortgagee  in  the  winding-up  pro- 
ceedings, under  the  Act,  asking  for  the  conveyance  to 
him  by  the  liquidator  of  the  company's  equity  of  re- 
demption, the  Court  has  jurisdiction  to  make  the  usual 
order  for  foreclosure  or  sale.  It  is  a  matter  of  discre- 
tion with  the  Court  whether  an  action  will  be  directed 
or  summary  proceedings  sanctioned:  Re  Essey  Land 
and  Timber  Co.;  Trout's  Case'{im2)  21  0.  R.  367. 

The  Court  ought  not  to  confirm  a  sale  by  a  mort- 
gagee from  the  company,  until  the  security  has  been 
valued,  and  offered  to  the  liquidator  at  that  value :  Re 
Thunder  Hill  Mining  Co.  (1894)  3  B.  C.  R.  351. 

A  secured  creditor  who  realizes  his  security  is 
entitled  to  apply  the  proceeds  in  or  towards  payment 
of  his  principal,  interest,  and  costs :  London,  Windsor, 
etc.,  Co.  [1892]  1  Ch.  D.  639. 

A  subsequent  encumbrancer  is  not  bound  to  prove 
as  a  secured  creditor  where  the  property  has  already 
been  surrendered  under  the  Act  to  a  prior  mortgagee, 
and  can,  therefore,  not  be  given  up  to  the  claimant  as 
required  by  s.  76:  In  re  Ottawa  Porcelain  Co.  (1900) 
31  0.  R.  679,  692. 

As  to  compromise  of  secured  claims  and  double 
ranking,  see  Re  Stratford  Fuel  Ice,  etc.,  Co.,  Coughlin 
and  Irwin's  Claim  (1913)  28  0.  L.  R.  481  affirmed  as 
Brown  v.  Coughlin  (1914-5)  50  S.  C.  R.  100. 

The  Crown  has  no  right  to  displace  creditors  hold- 
ing a  security  upon  specific  assets :  Re  Imperial  Paper 
Mills,  Diehl  v.  Carritt  (1915)  7  0.  W.  N.  630. 


Must  pro- 
vide for 
privileged 
and  secured 
claims. 


Dividend  Sheet. 

83.  In  the  preparation  of  the  dividend  sheet,  due  regard 
shall  be  had  to  the  rank  and  privilege  of  every  creditor,  but  no 
dividend  shall  be  allotted  or  paid  to  any  creditor  holding 
security  upon  the  estate  of  the  company  for  his  claim  until  the 
amount  for  which  he  may  rank  as  a  creditor  upon  the  estate, 
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M  to  dividends  therefrom,  if  established  a«  herein  provided.  Sec*.  83*84. 
U    S  ,  .    189,  s.  66. 

84.  No  lien  or  privilege  shall  be  created —  No  lieo  by 

executioD, 

(a)  upon  the  real  or  pergonal  property  of  the  company,  for|^'^/^ 
the  amount  of  any  judg^ment  debt,  or  of  the  interest  there-  ment  of 
on,  by  the  issue  or  delivery  to  the  sheriff  of  any  writ  w'nd'«»f  "p- 
of  exwution,  or  by  levying  upon  or  seizing  under  such 
writ  the  effects  or  estate  of  the  company ; 

(6)  upon  the  real  or  personal  property  of  the  company,  or 
upon  any  debt*  due  or  accruing  or  becoming  due  to  the 
company,  by  the  filing  or  registering  of  any  memorial  or 
minute  of  judgment,  or  by  the  issue  or  taking  out  of  any 
attachment  or  garnishee  order  or  other  process  or  |)roceed- 
ing;— 
if,  before  payment  over  to  the  plaintiff  of  the  moneys  actually 
levied,  paid  or  received  under  such  writ,  memorial,  minute, 
attachment,  garnishee  order  or  other  process  or  proceeding,  the 
winding  up  of  the  business  of  the  company  has  commenced : 
Provided  that  this  section  shall  not  affect  any  lien  or  privilege  Li^n  f„ 
for  costs  which  the  plaintiff  po8.«es8es   under  the  law  of  the  co«t« 
province  in  which  such  writ,  attachment,  garnishee  order  or  «^*<^p^<»- 
other  process  or  proceeding  was  issued  or  taken  out  (7-8  Ed. 
VII.,  c.  75,  s.  1). 

Compare  Imperial  Bankruptcy  Act,  1883,  8.  45 ;  On- 
tario Assignmeuts  and  PreforenceB  Act,  R.  S.  0.  1914, 
c.  64,  8.  14. 

The  effect  of  this  and  other  sections  is  to  show  that 
'the  power  of  dealiiiK  with  and  collecting  the  assets 
after  the  making  of  the  winding-up  order  is  vested  in 
the  liquidator  alone':  Shaver  v.  Cotton  (1896)  13  A. 
R.  426,  per  Osier,  J.A.,  at  p.  434.  The  section  goes 
'only  to  the  extent  of  prohibiting  the  creation  of  any 
lien  or  privilege  by  the  issue  or  delivery  to  the  sheriff 
of  any  execution,  or  by  the  filing  or  registering  of  any 
memorial  of  judgment,  or  by  the  issue  or  making  of 
any  attachment  or  garnishee  order  or  other  process  or 
proceeding,*  \)er  Barrv,  J.,  in  Good  v.  Sepisionit  Lum- 
ber Co.  (1911-13)  41  N.  B.  R.  57,  at  p.  75.  It  applies 
onlv  to  judicial  proceedings:  E.  C.  Colwell  Candy  Co. 
(1899-02)  35  N.  B.  R.  613;  Re  Shirleys*  Ltd.  (1916)  29 
D.  L.  R.  273,  and  to  proceedings  commenced  before  the 
winding-up,  ibid. 
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Lien  or 
privilege. 


Application 
of  the 
section. 


Mechanics' 
liens. 


Woodmen's 
liens. 


'  The  expression  lien  is  generally  used  to  designate 
■  a  right  which  a  party  has  to  retain  that  which  is  in  his 
possession  or  power  until  certain  demands  are  satis- 
fied, and  a  particular  lien  may  arise  by  mere  operation 
of  law:'  In  re  Hey  den,  29  V.  G.Q.B.  262,  264:.  'The 
word  privilege  is  frequently  used  in  the  Lower  Canada 
laws  as  referring  to  certain  preferential  or  secured 
rights  or  claims,  and  in  all  probability  that  word  was 
used  in  reference  to  that  province,  and  the  word  lien  as 
applicable  to  Upper  Canada,'  ibid.,  263,  264. 

The  section  does  not  destroy  mechanics'  liens,  so 
that  a  lien  duly  registered  for  materials  supplied  and 
work  done  prior  to  the  service-  of  the  winding-up  peti- 
tion will  have  priority  over  ordinary  creditors:  Re 
Clinton  Thresher  Co.  (1910)  15  0.  W.  R.  319;  1  O.  W. 
N.  455;  Re  The  Empire  Brewing  and  Malting  Co., 
Rourke  and  Cass'  Claim  (1891)  8  Man.  R.  424;  and  see 
Re  Ibex  Co.  (1902)  9  B.  C.  R.  557.  The  lien  arises  by 
virtue  of  doing  the  work  and  registering  the  statement 
of  claim:  Re  The  Empire  Brewing  Co.,  supra.  If  the 
statement  of  claim  required  by  the  Mechanics'  Lien 
Act  has  not  been  filed  before  the  winding-up  leave 
should  be  obtained  under  s.  22. 

Similarly  as  regards  liens  under  the  Woodmen's 
Lien  Act,  C.  S.  N.  B.,  1903,  c.  148,  the  lien  arises  when 
the  work  is  done:  Good  v.  Nepisiguit  Lumber  Co. 
(1911-13)  41  N.  B.  R.  57.  In  both  cases  the  plaintiffs 
will  be  entitled  to  an  order  allowing  them  to  proceed 
and  enforce  their  liens. 

While  the  lien  holders  will  be  prevented  by  s.  23 
from  pursuing  their  remedies  without  leave,  which  is 
obtainable  by  an  order  of  the  Court  on  summary  peti- 
tion under  s.  133,  s.  23  does  not  apply  to  the  mere 
filing  of  a  claim  of  lien.  Such  may  be  filed  after  the 
winding-up  has  commenced  without  obtaining  permis- 
sion :  Good  V.  Nepisiguit,  supra.,  at  p.  74. 

Section  84  applies  to  the  creation  and  not  to  the 
enforcement  of  a  lien,  and  both  sections  23  and  84 
apply  to  creditors  only  and  not  to  outsiders:  Good  v. 
Nepisiguit,  supra.  So  in  the  last  mentioned  case 
where  the  plaintiffs  (woodsmen  employed  by  contrac- 
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tors  who  wore  engaged  in  cutting  timber  for  a  oompany    Sect.  84. 
subsequently  ordered  to  bo  wound  up)  wore  not  credi-  " 

tors  of  the  company,  it  was  held  that  s.  84  did  not  stand 
ill  their  way  so  as  to  prevent  them  from  enforcing  their 
lien. 

For  a  case  where  maritime  liens  for  seamen's  wages 
were  considered  see  In  re  The  Fort  George  Lumber 
Co.  (1913)  48  8.  C.  E.  593. 

With  respect  to  a  solicitor's  lien  tlie  share  regis- Lien  on 
ter  and  miimte  book  are  not  subject  to  such  lien  which  ***^"™*°**' 
the  directors  have  no  power  to  create;  as  to  other 
documents*  which  come  into  the  solicitor's  hands  pend- 
ing the  winding-up  the  solicitor  can  not  assert  any 
lien  which  would  interfere  with  the  conduct  of  the 
winding-up;  but  as  to  documents  regarding  which 
there  is  no  s])ecial  provision  in  the  Companies  Act  or 
the  governing  documents  of  the  company,  c.</.,  letters 
of  application  and  other  papers  relating  to  the  allot- 
ment of  shares,  the  winding-up  order  will  not  defeat 
any  existing  valid  lien :  In  re  Capital  Fire  Assurance 
Association  (1883)  24  Ch.  D.  408;  Re  Residential  Build- 
ing Co.  (1916)  26  Man.  L.  R.  638,  distinguishing  lie 
Alpha  Mortgage,  dc,  Co.,  22  B.  C.  R.  513.  Production 
of  such  documents  could,  however,  be  compelled  under 
s.  119. 

See  also  Re  Boston  Wood  Rim  Co.  (1904)  5  O.  W. 
R.  149.  Where  documents  come  into  the  hands  of  soli- 
citors in  the  general  course  of  their  business  for  the 
company,  they  have  only  a  "passive"  or  "retaining" 
lien  thereon.  Production  of  such  documents  "without 
prejudice"  to  such  lien  will  not  confer  priority  on  their 
claim  over  tlie  claims  of  other  creditors:  Executors 
and  Administrators  Trust  Co.  v.  Seaborn  (1916)  27 
D.  L.B.427.    See  also  8. 120. 

Wliere  a  landlord  has  become  entitled  to  a  prefer-  Prrferentui 
ential  lion  for  rent  conferred  on  him  by  s.  38  of  the  I'iJljJJ^J 
Uiirdlord  and  Tenant  Act,  R.  S.  O.  1914,  c.  155,  on  an 
assigimient  for  the  benefit  of  the  creditors  of  the  lessee 
oi'curriii^f,  if  the  lessee  company  is  subsequently  wound 
up  under  the  TVinding-up  Act  the  assets  to  which  the 
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Sect.  84.   lien  attached  vest  in  the  liquidator  subject  to  the  lien, 

u^  and  if  any  order  of  the  Court  is  required  to  make  the 

lien  available  it  may  be  granted :  Re  Fashion  Shop  Co. 

(1915)  33  0.  L.  R.  253;  21  D.  L.  R.  478.      See  also 
Brodeur  Company  v.  Merrill  (1917)  26  Que.  K.  B.  461. 

Where  a  landlord  has  already  distrained  before  the 
winding-up  order  was  made,  the  distress  will  not  be 
invalidated  by  the  order,  for  s.  22  only  applies  to  pro- 
ceedings taken  after  the  order  is  made :  E.  C.  Colwell 
Candy  Co.  (1899-02)  35  N.  B.  R.  613.  So  also  a  con- 
structive seizure  under  verbal  arrangement  between 
agents  of  the  lessor  and  lessee  prior  to  the  winding-up 
order  will  entitle  the  landlord  to  hold  the  goods  dis- 
'  trained  as  against  the  liquidator:  Re  Shirley s,  Ltd. 

(1916)  29  D.  L.  R.  273.  The  majority  of  the  Court  in 
E.  G.  Colwell  Candy  Co.,  supra,  necessarily  held  that 
a  distress  is  not  a  ''proceeding"  within  the  meaning  of 
s.  84.  Boyd,  C,  in  Fuches  v.  Hamilton  Tribune  (1884) 
10  P.  R.  409,  took  a  different  view,  stating  that  s.  84 
was  fatal  to  a  claim  for  a  preference,  if,  before  the  pay- 
ment over  of  the  moneys,  made  under  the  distress,  the 
winding-up  of  the  company  had  commenced.  It  should 
be  observed,  however,  in  that  case  that  no  steps  had 
been  taken  by  the  lessors  to  assert  their  claim  until  the 
winding-up  had  begun.  The  view  of  Boyd,  C,  was  dis- 
approved and  E.  C.  Colwell  Candy  Co.  followed  in  Re 
Shirley s,  Ltd.  (1916)  29  D.  L.  R.  273,  where  the  Court 
held  that  a  distress  levied  before  the  winding-up,  not 
being  a  judicial  proceeding,  was  not  affected  by  the 
section.  So  also  where  the  company  had  taken  posses- 
sion under  a  lease  in  pursuance  of  an  invalid  resolu- 
tion, it  was  held  that  the  company  accepted  the  tenancy 
on  the  terms  set  forth  in  the  resolution  and  the  land- 
lord was  entitled  to  his  preferential  lien  where  he  had 
distrained  before  the  winding-up :  Re  D.  S  S.  Drug  Co. 

(1917)  31D.  L.  R.  643. 

Executions.  The  result  of  the  section  is  that  a  writ  of  execution 
can  not  become  a  lien  on  the  property  of  the  company 
after  the  service  of  notice  of  presentation  of  the  wind- 
ing-up petition,  which  is  the  date  of  the  commencement 
of  the  winding-up :  In  re  Ideal  House  Furnishing  Co., 
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Stewart  McDonald  Co,  Case  (1907-8)  17  Man.  L.  K.    8««t.84. 

576.    In  that  oaae  Mathers,  J.,  doubted  what  the  result ~ 

would  bo  under  s.  84  as  it  then  stood  where  the  sheriff 
hud  8uld  the  goods  of  the  compuny  and  had  thu  pro- 
ceeds of  sale  in  his  hands  when  notice  of  the  petition 
was  siTvod,  ohservinK  that  undor  the  prior  Act,  R.  S.  C. 
1886,  c.  129,  s.  66,  where  the  section  was  not  sub-divided 
into  subsections  as  in  B.  S.  C.  1906  o.  144,  s.  84,  the 
money  would  have  become  the  property  of  the  liquida- 
tor. The  section  was  subsequently  repealed  by  7  &  8 
Ed.  V'll.  c.  75,  and  a  new  section  substituted  under 
which  this  result  would  presumably  follow. 

A  judjrnient  creditor  who  has  an  execution  in  the  Lien  for 
sheriff's  hands  at  the  commencement  of  the  winding- JJJJ*j^ 
up  is  protected  to  the  extent  of  his  costs:  Re  Heyden, 
29  U.  C.  Q.  B.  262;  Re  Fair  and  Burt,  2  U.  C.  L.  J.  N.  S. 
216.  The  fees  of  the  sheriff  -wiW  also  be  allowed  up  to  a 
ci-rtain  date,  e,g.,  where  a  sheriff  was  entitled  to  hold 
goods  seized  before  the  winding-up  until  an  order  was 
made  for  their  delivery  up  to  the  liquidator  his  fees 
and  possession  money  were  allowed  until  the  date  of 
such  order:  Re  Oshawa  Heat,  Light  and  Power  Co. 
(1906)  8  O.  W.  R.  414.  A  sheriff  is  not  entitled  to 
poundage  or  possession  money  under  an  execution 
levied  subsequently  to  a  winding-up  order,  the  seizure 
IxMng  illegal  under  s.  23;  and  a  payment  out  of  the 
company's  funds  to  avoid  or  in  consequence  of  such  a 
seizure  is  illegal  and  can  be  demanded  back  by  the 
liquidator:  Richards  v.  Producers,  dc,  Co.  (1914)  17 
D.  L.  R.  588.  Assuming  a  legal  seizure,  the  onus  is  on 
tlie  sheriff  claiming  poundage  to  satisfy  the  Court  that 
a  compromise  payment  is  the  direct  consequence  of  the 
seizure  and  not  an  agreement  entered  into  previously 
between  the  parties,  ibid.  See  also  the  following  deci- 
sion (nnreiKJrted)  of  the  Master-in-Ordinary  in  On- 
tario: Re  Zoological,  <fr.,  Society;  Re  Piper  Kx  p.  Ros- 
well  <jb  Gait.  Solicitors  held  entitled  to  a  lien  on  a  fund 
ooming  to  H.  L.  Piper  or  his  assignee  in  respect  of  the 
costs  incurred  in  establishing  the  right  of  Piper  to  the 
fund,  and  also  for  the  costs  of  defending  Piper  from  the 
claim  made  upon  him  in  the  winding-up  proceedings  as 
an  alleged  contributory. 
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Sect.  84.  If  the  fi.  fa.  is  not  in  tJie  sheriff's  hands  to  be  exe- 
cuted,  but  he  has  instructions  not  to  seize,  there  is  no 
lien  for  costs:  Re  Saw  Bill  Lake,  dc,  Co.  (1903)  2 
0.  W.  E.  1143. 

Contestation  of  Claims. 

Claims  or  ^^-  ^"^^  liquidator,  creditor  or  contributory,  or  shareholder 

dividend         or  member  may  object  to  any  claim  filed  with  the  liquidator, 
S)j^cted  to.   °^  *^  ^^y  dividend  declared.    E.  S.,  c.  129,  s.  67;  52  Y.,  c.  32, 

s.  15. 

Objections  86.  If  a  claim  or  dividend  is  objected  to,  the  objections 

to  be  filed  in  g^^ll  be  filed  in  writing  with  the  liquidator,  together  with  the 
mg.         evidence  of  the  previous  service  of  a  copy  thereof  on  the  claim- 
ant. 
Answers  and        2.  The  claimant  shall  have  six  days  to  answer  the  objec- 
replies.  tions,  or  such  further  time  as  the  court  allows,  and  the  contes- 

tant shall  have  three  days  to  reply,  or  such  further  time  as  the 
court  allows.  E.  S.,  c.  129,  67. 


hearing. 


Day  to  be  87.  Upon  the  completion  of  the  issues  upon  the  objections, 

fixed  for  the  liquidator  shall  transmit  to  the  court  all  necessary  papers 
relating  to  the  contestation,  and  the  court  shall  then,  on  the 
application  of  either  party,  fix  a  day  for  taking  evidence  upon 
the  contestation,  and  hearing  and  determining  the  same.  E.  S., 
c.  129,  s.  67.  _ 

Costs.  88.  The  court  may  make  such  order  as  seems  proper  in 

respect  to  the  payment  of  the  costs  of  the  contestation  by  either 
party  or  out  of  the  estate  of  the  company.     R.  S.,  c.  129,  s.  67. 


Default  in  S^-  ^^>  after  a  claim  or  dividend  has  been  duly  objected  to, 

answer  by     the  claimant  does  not  answer  the  objections,  the  court  may,  on 

claimant.       ^j^^  application  of  the  contestant,  make  an  order  barring  the 

claim  or  correcting  the  dividend,  or  may  make  such  other  order 

in  reference  thereto  as  appears  right.    E.  S.,  c.  129,  s.  67. 

Security  for        9^-  The  court  may  order  the  person  objecting  to  a  claim  or 

costs.  dividend  to  give  security  for  the  costs  of  the  contestation  within 

a  limited  time,  and  may,  in  default,  dismiss  the  contestation 

or   stay   proceedings   thereon,   upon   such  terms   as   the   court 

thinks'just.    E.  S.,  c.  129,  s.  67. 

Section  85  applies  only  to  those  claims  which  are 
made  in  the  winding-up  proceedings  and  since  a  secured 
creditor  is  not  bound  to  enter  such  claims  for  the  pur- 
pose of  enforcing  his  security  a  general  creditor  has 
no  standing  to  attack  such  security,  the  enforcement  of 
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which  is  sought  by  an  independent  foreclosure  action :  Sect.  80-90. 

Capital  Trust  ▼.  YeUowhead  Pass  Coal  Co,  (1916)  27 

D.  L.  B.  25;  9  A.  L.  B.  463;  but  of.  Re  The  Lenora 
Mount  Sicker,  dc,  Co.  (1900-3)  9  B.  C.  B.  471. 

See  Ward  v.  Montreal  Cold  Storage  Co.  (1904)  Que. 
26  S.  C.  310;  Re  Standard  Cobalt  (1911)  18  0.  W.  B. 
555. 

The  liquidator  may  not, '  by  counterclaiiuing  for 
damages  against  a  director  by  way  of  contestation  of 
tho  latter 's  claim  against  the  company  as  a  creditor,  in 
effect  take  misfeasance  proceedings  against  liim:  Re 
Boston  Shoe  Co.  (1914)  16  D.  L.  B.  856.  See  Re  Union 
Brewery  Co.  (1903-4)  6  Que.  P.  B.  395;  Re  Laurie  En- 
gine Co.  (1907)  8  Que.  P.  B.  59. 

As  to  a  claimant  obtaining  security  for  costs  from  a 
contesting  creditor,  see  In  re  Montreal  Cold  Storage 
and  Freezing  Co.,  Ltd.  (1901-2)  4  Que.  P.  B.  294. 

Distribution  of  Assets. 

91.  The  property  of  the  company  shall  be  applied  in  satis-  i>igtribation 
faction  of  its  debts  and  liabilities,  and  the  charges,  costs  and  of  property 
expenses  incurred  in  winding-up  its  aflhirs.  R.  S.,  c.  129,  s.  58*  <>'  company. 

92.  All  costs,  charges  and  expenses  properly  incurred  in  windinf-ap 
the  winding-up  of  a  company,  including  the  remuneration  of  the  expensea 
liquidator,  shall  bo  payable  out  of  the  assets  of  the  company,  ^#^'^*J*"' 
in  priority  to  ail  other  claims.    R.  S.,  c.  129,  s.  91. 

The  effect  of  the  section  is  to  confer  priority  only 
on  claims  against  the  company  in  existence  at  the  time 
when  it  wont  into  liquidation.  Thus,  where  an  order 
authorizing  a  loan  to  a  liquidator  provided  that  the 
loan  should  be  a  first  charge  on  the  assets  subject  only 
to  existing  liens,  charges  or  encumbrances,  the  lender 
was  held  entitled  to  priority  over  the  costs  and  charges 
of  the  winding-up  proceedings,  including  the  liquida- 
tor's costs  and  the  solicitors'  fees:  Keyes  v.  Hanington 
(1913)  13D.  L.B.  139. 

Where  a  company  in  liquidation  is  a  party  to  an 
action  and  costs  are  given  against  it  these  take  priority 
over  the  costs  of  the  winding-up:  In  re  Home  Invest- 

D.O-A.— 63 
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8608.91-92.^6^^/1900^6^2/  (1880)  14  Ch.  D.  167;  Pacific  Coast 
Distribution  Syndicate  (1913)  2  Ch.  263.  In  such  a  case  the  party 
of  assets.  awarded  costs  is  entitled  to  immediate  payment :  In  re 
Dominion  of  Canada  Plumbago  Co.  (1884)  27  Ch.  D.  33. 
This  priority  in  favor  of  the  successful  litigant  does 
not  extend  to  assets  realized  by  litigation  undertaken 
by  the  liquidator,  the  costs  of  which  have  not  been 
paid:  In  re  Baden  Machinery  Co.  (1906)  12  0.  L.  R. 
634,  636.  In  the  same  case  it  was  held  that  the  liquida- 
tor should  also  have  priority  for  a  reasonable  sum  as 
his  compensation  for  his  care  and  trouble  in  such  reali- 
zation. 

See  also  Re  People's  Trust  Co.  (1918)  25  B.  C.  R. 
138;  Scott  V.  Siemens  (1912)  18  0.  W.  R.  538. 


Distributian 
of  surplus 
of  property 
of  company. 


Return  of 
capital. 


93.  The  Court  shall  distribute  among  the  persons  entitled 
thereto  any  surplus  that  remains  after  satisfaction  of  the  debts 
and  liabilities  of  the  company,  and  the  winding-up  charges, 
costs  and  expenses,  and  unless  otherwise  provided  by  law  or  by 
the  Act,  charter  or  instrument  of  incorporation,  any  property 
or  assets  remaining  after  such  satisfaction  shall  be  distributed 
among  the  members  or  shareholders  according  to  their  rights 
and  interests  in  the  company.     R.  S.,  c.  129,  ss.  51  and  58. 

After  the  company's  creditors  have  been  paid  and 
the  costs  of  the  winding-up  have  been  satisfied  it  is  the 
duty  of  the  liquidator  to  divide  the  balance  (if  any)  of 
the  assets  among  the  shareholders  or  members  of  the 
company.  Such  distribution  will  be  made  among  them 
according  to  their  rights  under  the  provisions  of  the 
letters  patent  and  by-laws  or  memorandum  and  articles 
of  association. 

Preference  shares  commonly  carry  a  preferential 
right  to  the  return  of  capital  on  a  winding-up,  in  which 
case  the  amounts  paid  in  by  the  preference  share- 
holders must  be  repaid  to  them  before  the  common 
shareholders  get  anything.  See  further  the  notes  to 
s.  47  of  the  Companies  Act. 

Where  the  preference  shares  do  not  confer  such 
right  or  where  the  shareholders  are  all  of  one  class,  the 
surplus  assets  (unless  there  is  some  provision  to  the 
contrary  in  the  governing  documents)   are  divisible 
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among  the  shareholders  equally:  In  re  London  /N<fui Sect. 91-92. 

nubber  Co.  ( 1867)  5  Eq.  519.  

If  Borne  shareholders  have  paid  more  than  others, 
the  liquidator  may  make  calls  pursuant  to  s.  57  for  the 
purpose  of  adjusting  the  rights  of  the  oontributories : 
Ex  parte  Maude  (1871)  6  Ch.  51,  55;  see  also  Re  Mon- 
arch Hank  of  Canada  (1913)  32  ().  L.  R.  207.  Where 
the  assets  are  sufficient  to  permit  of  equalization 
without  the  making:  of  calls,  the  surplus  will  be  paid  to 
the  sharehohlers  who  have  paid  more  than  otliers  to  the 
extent  of  such  excess  and  the  balance  only  will  be 
equally  divisible  among  all  the  shareholders:  lif  Wake- 
field HoUiuy  Stock  Co.  (1892)  3  Ch.  1G5.  See  also  Re 
Colonial  Assurance  Co.,  Ltd.  (1916)  29  D.  L.  R.  488. 

Whether  tlie  preference  shareholders  will  be  Farther 
entitled  to  participate  in  the  surplus  assets  after  the  J*,e?'^retiro*' 
capital  has  bi»eu  returned  on  all  the  shares  depends  on  "^  "pJt*i. 
the  construction  of  the  documents  whereby  the  rights  of 
the  preference  shareholders  are  defined.  In  the  ab- 
sence of  restrictive  provisions  they  do  so  participate 
with  all  the  shareholders  in  proportion  to  the  nominal 
value  of  the  shares  where  the  shares  are  of  unequal 
amount:  Re  Espuela  CatUe  Co.  No.  2  (1909)  2  Ch.  187. 
See  also  the  notes  under  s.  47  of  the  Companies  Act. 
Where  the  right  of  the  preference  shareholders  to  par- 
ticipate further  was  excluded  the  common  shareholders 
were  held  entitled  to  the  surplus  after  repayment  of 
capital  to  all  shareholders,  such  surplus  l)eing  divisible 
in  proportion  to  the  amount  of  their  shares  and  not  the 
amount  paid  thereon :  Morrow  v.  Peterborough  Water 
Co.  (1902)  4  0.  L.  R.  324,  following  Birch  v.  Cropper 
(1889)  14  App.  Cas.  525. 

Where  paj^ments  have  been  made  by  shareholders  in  Pajmcnt  u 
advance  of  calls,  as  may  be  done  under  s.  61  of  the  Do-  J^ji"**  *** 
minion  Companies  Act,  snoh  shareholders  are  entitled 
to  the  return  of  such  snms  with  interest  before  other 
shareholders  of  eqnal  rank  receive  anvthing:  Re  Wake- 
field Rolling  Stock  Co.  (1892)  3  Oh.  165, 174. 
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Sect.  94.  Fraudulent  Preferences. 


Gratuitous  ®^'  ^^1  gratuitous   contracts,   or   conveyances   or   contracts 

contracts  without  consideration,  or  with  a  merely  nominal  consideration^ 
ll""^^"^®^  ^  respecting  either  real  or  personal  property,  made  by  a  company 
intent  to  in  respect  to  which  a  winding-up  order  under  this  Act  is  after- 
(lefraud  wards   made,   with   or   to   any   person   whatsoever,   whether   a 

creditor  of  the  company  or  not,  within  three  months  next  preced- 
ing the  commencement  of  the  winding-up,  or  at  any  time  after- 
wards, shall  be  presumed  to  have  been  made  witH  intent  to 
defraud  the  creditors  of  such  company,    E.  S.,  c.  129,  s.  68. 

Contracts  95.  All  contracts  by  which  creditors  are  injured,  obstructed 

obstructing    °^  delayed,  made  by  a  company  unable  to  meet  its  engagements, 

f-reditors        and  in  respect  to  which  a  winding-up  order  under  this  Act  is 

presunied  to  afterwards  made,  with  a  person  whether  a  creditor  of  the  com- 

intent.  pany  or  not,  who  knows  such  inability  or  has  probable  cause  for 

believing  such  inability  to  exist,  or  after  such  inability  is  public 

and  notorious,  shall  be  presumed  to  be  made  with  intent  to 

defraud  the  creditors  of  such  company.    E.  S.,  c.  129,  s.  68. 

Compare  Dominion  Insolvent  Act,  1875,  s.  130,  and 
the  Dominion  Insolvent  Act,  1869,  s.  86. 

Compare  also  the  Imperial  Companies '  Act,  1862,  s. 
164,  by  which  the  bankruptcy  law  regarding  fraudulent 
preferences,  for  the  time  being  in  force,  is  made  applic- 
able to  a  company  being  wound  up  under  the  Imperial 
Act. 

Two  classes  of"  contracts  are,  under  ss.  94  and  95, 
presumed  to  be  made  with  intent  to  defraud  creditors : 

(1)  Those  made  without  consideration,  or  with  a 
merely  nominal  consideration,  within  three  months  be- 
fore, or  at  any  time  after  the  commencement  of  the 
winding-up  (s.  94). 

(2)  Those  in  which  there  may  be  consideration,  but 
which  are  made  with  a  person  who  knows,  or  has  prob- 
able cause  for  believing  the  company  to  be  unable  to 

; .'  . .  meet  its  engagements,  and  in  respect  of  which  a  wind- 

ing-up order  under  the  Act  is  afterwards  made,  if  such 
contracts  injure,  obstruct  or  delay  creditors  (s.  95) : 
Skinner  v.  McLeod,  15  N.  B.,  2  Pugs.  134.  In  Newton  v. 
Ontario  Bank,  13  Gr.  652,  it  was  said  that  the  second 
branch  of  s.  130  and  s.  132  of  the  Insolvent  Act,  corres- 
ponding to  s.  95  and  s.  97  of  the  Winding-up  Act 
might  be  read  together,  and  that  the  latter  section  was 
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til  rabstanoe  a  re-enactment  of  13  Eliz.,  c.  5,  and  did  not  Sect.  94-95. 
apply  to  creditors.    But  the  section  as  it  now  stands  is 
expressly  made  applicable  to  creditors. 

An  overdue  debt  is  consideration  which  takes  the  oratuitoiu 
case  out  of  the  section:  Adams  v.  Bank  of  5/ow(reaZ ''*'"*™*^**' 
(1901-2)  32  S.  C.  R.  719.    A  mortgage  is  included  in  the 
term  'contract:*     Canadian   Bank    of   Commerce  v. 
fimith  (1911)  17  W.  L.  R.  135;  Hammond  v.  Bank  oj 
(Htawa(\9\Q)  22  0.  L.  R.  73. 

The  presumption  of  intent  to  defraud  creditors 
arising  from  tlie  transaction  taking  place  within  three 
inoiithH  of  the  winding-up  is  rebuttable:  Hammond  v. 
Bank  of  Ottawa,  supra.  In  this  case  pressure  by  the 
creditor  was  shown.  See  also  Campbell  v.  Barrie 
(1871)  31  U.  C.  R.  279,  298,  290. 

The  expression  'unable  to  meet  its  engagements,' 
points  to  an  insufficiency  of  assets  if  realized  under 
fair  conditions:  Canadian  Bank  of  Commerce  v.  Smith 
(1911)  17  W.  L.  R.  135,  143;  Dominion  Bank  v.  Cowan 
(1887)  14  0.  R.  465. 

The  phrase  *witli  a  person  who  knows  such  inabil- 
ity, or  has  probable  cause  for  believing  such  inability  to 
exist '  does  not  import  actual  knowledge  on  the  part  of 
the  creditor,  nor  does  it  seem  necessary  that  he  should 
have  any  actual  belief  on  the  subject,  and  belief  wall 
not  protect  a  party  if  there  is  probable  cause  for  be- 
lieving other^^ise:  Davidson  v.  Mclnnes,  24  Gr.  414. 

The  presumption  mentioned  in  s.  95  is  rebuttable  on 
proof  of  pressure  by  the  creditor:  Adams  v.  Bank  of 
Montreal  (1901-2)  32  S.  C.  R.  719,  affirming  (1896-01) 
8  B.  C.  R.  314. 

The  following  are  cases  in  which  the  transaction 
was  set  aHJde  under  the  combined  effect  of  the  sections 
of  tJie  Insolvency  Act  corresponding  to  these  sections 
and  8.  97 :  Patfne  v.  Hendry  (1873)  20  Or.  142;  Coates  v. 
JoscHn  (1866)  12  Or.  524;  Brooks  v.  Taylor  (1876)  26 
C.  P.  443;  Churcher  v.  Cousins  (1869)  29  U.  C.  R.  540; 
McFarlane  v.  McDonald  (1874)  21  Gr.  319;  Squire  v. 
Watt  (1869)  29  U.  C.  R.  328;  Newton  v.  Ontario  Bank 
(1869)  15  Or.  283;  Appeal  from  13  Or.  652. 


838 


DOMINION    WINDING-UP   ACT. 


Sect.  96. 

Contracts 
with  con- 
'*i  'eration 
voidable 
when. 


Contracts 
made  with 
intent  to 
defraud  or 
delay 
creditors, 
void. 


96.  A  contract  or  conveyance  for  consideration,  respecting 
either  real  or  personal  property,  by  which  creditors  are  injured 
or  obstructed,  made  by  a  company  unable  to  meet  its  engage- 
ments with  a  person  ignorant  of  such  inability,  whether  a 
creditor  of  the  company  or  not,  and  before  such  inability  has 
become  public  and  notorious,  but  within  thirty  days  next  before 
the  commencement  of  the  winding-up  of  the  business  of  such 
company  under  this  Act,  or  at  any  time  afterwards,  is  voidable, 
and  may  be  set  aside  by  any  court  of  competent  jurisdiction, 
upon  such  terms  as  to  the  protection  of  such  person  from  actual 
loss  or  liability  by  reason  of  such  contract  as  the  court  orders. 
R.  S.,  c.  129,  s.  69. 

Compare  section  131  of  the  Insolvency  Act  of  1875, 
and  section  87  of  the  Insolvency  Act,  1869. 

In  the  following  cases  the  transaction  was  set  aside 
as  a  fraud  on  creditors:  Black  v.  Fountain  (1876)  23 
Gr.  174;  Masson  v.  McGowan,  2  L.  C.  L.  J.  37. 

The  section  does  not  apply  where  the  purchaser  re- 
ceives full  value  for  the  goods  he  buys :  Bank  of  Mont- 
real V.  MacWhirter  (1867)  17  C.  P.  506. 

Where  the  transferee  knows  that  the  debtor  is  un- 
able to  meet  his  obligations  the  provision  as  to  protec- 
tion does  not  apply:  Kalus  v.  Hergert  (1875)  1  A.  R. 
75.  See  also  Mathers  v.  Lynch  (1867)  27  U.  C.  R.  244; 
and  Skinner  v.  McLeod,  15  N.  B.,  2  Pugsley  134. 

See  also  Walter  v.  Leduc  (1915)  8  W.  W.  R.  360; 
Larue  v.  Dohan  (1915)  48  Que.  S.  C.  374. 

97.  All  contracts  or  conveyances  made  and  acts  done  by  a 
company  respecting  either  real  or  pe!rsonal  'propert^r,  with 
intent  fraudulently  to  impede,  obstruct  or  delay  the  creditors 
of  the  company  in  their  remedies  against  the  company,  or 
with  intent  to  defraud  the  creditors  of  the  company  or  any  of 
them,  and  so  made,  done  and  intended  with  the  knowledge  of 
the  person  contracting  or  acting  with  the  company,  whether  a 
creditor  of  the  company-  or  not,  and  which  have  the  effect  of 
impeding,  obstructing  or  delaying  the  creditors  in  their  reme- 
dies, or  of  injuring  them,  or  any  of  them,  shall  be  null  and 
void.    R.  S.,  c.  129,  s.  70. 

Compare  section  132  of  the  Dominion  Insolvency 
Act,  1875,  and  section  88  of  the  Dominion  Insolvency 
Act,  1869. 

The  usual  interpretation  placed  upon  the  word 
'void'  in  acts  of  this  kind  is  'voidable':    The  Meri- 
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den  Britanma  Co,  v.  Braden  (1894)  21  A.  R.  352.  8«ct.97. 
And  tho  latter  case  would  seem  to  indicate  that  a  j^ooil 
title  cau  be  conferred  by  a  person  who  holds  what  is 
under  the  Act  a  void  title:  In  re  Van  Sittari  [1893]  2 
Q.  B.  277;  In  re  Brail  [1893]  2  Q.  B.  381 ;  In  re  Carter 
and  Kenderdine's  Contract  (1897)  1  Ch.  776. 

A  banking  firm  in  Toronto  having  become  embar- 
rassed applied  to  the  plaintifTs,  to  whom  they  had  owed 
$50,000,  to  advance  $15,000  more,  the  debtors  agreeing 
to  secure  botli  debts  by  a  mortgage  on  the  real  estate  of 
one  of  the  partners.  The  plaintiffs  made  the  advance 
and  obtained  Uie  mortgage.  In  less  than  three  months 
thereafter  tlie  debtors  became  insolvent  Though  they 
were  indebted  beyond  their  means  of  paying  at  the 
time  of  executing  the  mortgage,  yet  they  did  not  con- 
sider themselves  so,  nor  were  the  mortgagees  aware  of 
it  The  mortgage  was  not  given  from  a  desire  to 
prefer  the  mortgagees  over  other  creditors  but  solely 
as  a  means  of  obtaining  the  advance  which  they  thought 
would  enable  them  to  go  on  with  their  business  and  pay 
their  creditors.  As  respecting  the  antecedent  debt  it 
was  held  that  the  mortgage  was  valid  as  against  the 
assignee:  Royal  Canadian  Bank  v.  Kerr  (1870)  17  Gr. 
47. 

See  also  the  following  cases  adopting  the  same  prin- 
ciple: Allan  V.  Clarkson  (1870)  17  Gr.  570;  Risk  v. 
Slcemin  (1874)  21  Gr.  250;  Jackson  v.  Bowman  (1867) 
14  Gr.  156;  Hf/tMflw  v.  Cuthbertson  (1886)  10  O.  E.  433; 
Ross  V.  Z>M«n  (1886)  16  A.  R.  552. 

Actual  knowledge  on  the  part  of  the  creditor,  not 
mere  constructive  notice,  is  necessary  under  this  clause. 
A  note  given  in  violation  of  the  law  laid  down  in  this 
section  has  been  held  to  be  an  absolute  nullity  and  to  be 
void,  ab  initio,  even  in  the  hands  of  a  third  party  who 
was  an  innocent  holder  for  value  before  maturity: 
Davis  v.  Muir  (1869)  13  L.  C.  J.  184. 

98.  If  any  sale,  depoiit,  pledge  or  transfer  is  made  of  ftny^^^i^  ^^ 
property,  real  or  pergonal,  by  a  company  in  coiitcmphition  oft-nnnferin 
insolvency  under  this  Act,  by  way  of  security  for  payment  to  any  ',j|JJ,**2f^'*' 
creditor,  or  if  any  property  real  or  personal,  movable  or  immov-  insolraacy. 
able,  ^oods,  effects  or  valuable  («ocurity,  arc  given  by  way  of 
payment  by  such  company  to  any  creditor,  whereby  such  credi- 
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Sect.  98.    tor  obtains  or  will  obtain  an  unjust  preference  over  the  other 

— creditors,  such  sale,  deposit,  pledge,  transfer  or  payment  shall 

be  null  and  void;  and  the  subject  thereof  may  be  recovered 
back  for  the  benefit  of  the  estate  by  the  liquidator,  in  any  court 
of  competent  jurisdiction. 
Presumption  2.  If  such  Sale,  deposit,  pledge  or  transfer  is  made  within 
if  within  thirty  days  next  before  the  commencement  of  the  winding-up 
under  this  Act,  or  at  any  time  afterwards,  it  shall  be  presumed 
to  have  been  so  made  in  contemplation  of  insolvency.  R.  S.,  c. 
139,  s.  71. 


thirty  days- 


Fraudulent 
preferences. 


Fbaudulent  Prefebences. 

This  section  is  taken  from  and  is  substantially  the 
same  as  section  133  of  the  Dominion  Insolvent  Act  of 
1875,  which  was  taken  from  section  89  of  the  Act  of 
1869. 

There  are  two  points  to  be  noted  in  connection  with 
the  section.  First,  that  the  doctrine  of  pressure  has 
been  held  not  to  apply ;  secondly,  that  the  presumption 
that  if  made  within  30  days  it  is  made  in  contemplation 
of  insolvency,  is  rebuttable. 

The  case  of  Davidson  v.  Ross  (1876)  24  Gr.  22, 
decided  that  the  doctrine  of  pressure  had  no  applica- 
tion to  this  section. 

The  cases  decided  under  the  English  Bankruptcy 
Acts  were  distinguished  on  the  ground  that  there  the 
ritention  is  made  an  ingredient,  while  under  this  sec- 
tion it  is  simply  a  question  of  what  effect  the  transfer, 
etc.,  will  have  coupled  with  the  contemplation  of  in- 
solvency. ' 'If  it  has  the  effect  of  preventing  the  ratable 
distribution  of  an  insolvent  estate  by  transferring 
assets  in  security  for  or  satisfaction  of  a  claim  which 
would  not  be  entitled  to  priority  over  the  claims  of 
general  creditors  upon  insolvency  supervening,"  it  is 
an  unjust  preference.    Moss,  J.,  at  p.  60. 

The  Court  in  this  case  was  divided  as  to  whether 
the  presumption  referred  to  in  the  latter  half  of  the 
section  was  rebuttable.  It  has  since  been  held  to  be  re- 
buttable :  Kirhy  v.  Rathbun,  32  0.  E.  9.  And  see  Web- 
ster V.  Crickmore,  25  A.  R.  97,  which  was  decided  under 
the  Ontario  Act  respecting  assignments  and  prefer- 
ences; and  see  Lawson  v.  McGeoch,  22  0.  E.  474,  20 
A.  E.  464. 
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It  remains  to  bo  oonBidered  whether  the  decision  of  8«ot.  98. 
Davidson  v.  lioas  has  been  overruled  by  decisions  on 
similar  enactments  snch  as  the  Ontario  AHsifpunciits 
Act.  In  this  connection  it  ahonld  be  observed  that  the 
wording  of  the  section  under  which  Davidson  v.  Ross 
was  decided  was  so  far  as  material  identical  with  the 
wordinic  of  the  section  under  consideration,  and  we 
should  1)0  careful  in  coming  to  the  eoncluHion  that 
it  is  overruled  by  cases  decided  under  sections  dififer- 
ently  worded.  It  should  also  be  noted  that  the  case  of 
The  Bank  of  Australasia  v.  Harris,  15  Moo.  P.  C.  97, 
and  Harris  v.  The  Bank  of  Australasia,  ibid.,  116,  were 
cited  in  Davidson  v.  Ross.  Now  the  wording  of  the 
section  under  consideration  in  The  Bank  of  Australasia 
V.  Harris,  and  that  of  the  sections  under  consideration 
in  such  cases  as  Molsons  Bank  v.  Halter,  18  S.  C.  R. 
88,  and  Stephens  v.  Mc Arthur,  19  S.  G.  B.  446,  might 
appear  to  be  practically  identical  with  this  section; 
but  the  Court  in  Davidson  v.  Ross  held  that  there  was  a 
distinction  between  a  'preference,'  which  under  the 
English  decisions  had  been  held  to  mean  fraudulent 
preference  and  rebuttable  by  pressure,  and  an  'unjust 
preference,'  which  the  Court  in  Davidson  v.  Ross  held 
not  to  mean  a  fraudulent  preference  and  not  rebuttable 
by  pressure.  See  Judgment  of  Moss,  J.,  at  pp.  81, 
82,83. 

On  the  above  grounds  it  is  submitted  that  the  deci- 
sions on  the  Ontario  Assignments  Act  and  similar 
enactments  as  to  pressure  do  not  apply  to  this  section, 
that  Davidson  v.  Ross  is  still  good  law,  and  that  there- 
fore under  the  above  enactment  pressure  will  not  vali- 
date a  transaction  'whereby  such  creditor  obtains  or 
will  obtain  an  unjust  preference.'  And  see  Kirhy  v. 
Rathhun,  supra;  Adams  v.  McCaU,  25  U.  C.  B.  219. 

For  the  convenience  of  readers  desiring  to  con- 
sider the  above  point  further  a  list  is  here  given  of 
the  principal  cases  decided  on  the  question  of  pros- 
mre:  — Stephens  v.  Mc  Arthur  (1891)  19  S.  C.  R. 
454;  Molsons  Bank  v.  Halter  (1890)  18  S.  C.  B.  88; 
Jvey  v.  Knox,  8  0.  B.  451 ;  Brayley  v.  EUis,  10  O.  B. 
119;  Long  v.  Hancock,  12  A.  B.  137;  Johnson  v.  Hope, 
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Sect.  98.  17  A.  R.  10;  Davies  v.  Gillard,  21  0.  R.  431 ;  Beattie  v.* 
Wenger,  24  A.  R.  72 ;  Lawson  v.  McGeoch,  20  A.  R.  464 ; 
Webster  v.  Crickmore,  25  A.  R.  97;  Gas  Light  Co.  v. 
Terrell,  L.  R.  10  Eq.  168;  Buckley's  Case  [1899]  2  Ch. 
725. 

It  is  not  an  unjust  preference  when  the  transfer 
is  made  in  pursuance  of  a  bond  fide  agreement  to  give 
a  security  in  return  for  an  advance  made,  if  the  agree- 
ment is  made  more  than  thirty  days  before  the  com- 
mencement of  the  winding-up :  Suter  v.  The  Merchants 
Bank,  24  Gr.  365 ;  Re  Central  Bank,  21  0.  R.  515 ;  New- 
ton V.  Ontario  Bank,  13  Gr.  652 ;  Allan  v.  Clarkson,  17 
Gr.  570 ;  Smith  v.  McLean,  25  Gr.  567,  but  see  Kalus  v. 
Hergert,  1  A.  R.  75.  But  where  the  taking  of  the 
security  is  deliberately  postponed  till  the  debtors  are 
insolvent  it  cannot  be  sustained:  Webster  v.  Crickmore, 
25  A.  R.  97;  Breese  v.  Knox,  24  A.  R.  203;  Jones  v. 
Kinney,  11  S.  C.  R.  708. 


Contempla- 
tion of 
insolvency. 


Contemplation  of  Insolvency. 

In  Marsh  v.  Sweeny,  15  N.  B.,  2  Pugsley  454,  de- 
cided under  the  corresponding  section  in  the  Insol- 
vency Act  of  1869,  which  section  did  not  contain  the 
words  ** under  this  Act"  it  was  held  that  the  words  '*in 
contemplation  of  insolvency ' '  did  not  mean  in  contem- 
plation of  insolvency  under  the  Act. 

The  meaning  of  this  phrase  was  explained  by  Pat- 
terson, J.,  at  p.  69  of  the  case  of  Davidson  v.  Ross  as 
follows : — 

'  I  take  the  object  of  the  law  to  be  to  make  it  the 
duty  of  a  trader  who  from  the  knowledge  which  he  has 
of  his  own  affairs  or  of  the  intentions  of  his  creditors, 
has  reason  to  apprehend  either  that  proceedings  under 
the  Act  will  be  taken  against  him  or  that  he  may  have 
to  resort  to  the  Act  for  relief,  to  do  nothing  which  will 
prejudice  the  ratable  distribution  of  his  assets,  by 
giving  one  creditor  an  unjust  preference  over  the 
others,  and  I  apprehend  that  if  under  such  circum- 
stances he  gives  a  preference  he  does  so  in  contempla- 
tion of  insolvency,  whether  he  does  it  from  a  desire  to 
favor  the  preferred    creditor    or    only   because  that 
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creditor  baa  aooeeeded  by  ur^cenoy  iu  overcominfj^  bii    StetM. 
rehiotanoe  to  give  ibe  prt»ft»n»nce.*  ~ 

Moss,  J.A.,  p.  87,  citing  (Jibson  v.  Muskett,  4  M.  & 
Q.  160,  says  tbat  money  was  paid  in  contemplation  of 
bunkniptcy  'if  it  wah  puid  uiulor  hucIi  cireuiiiHtuuces 
tbat  any  prudent  man  taking  a  reasonable  view  of  bis 
situation  and  tlie  surrounding  oircumHtances  at  tbe 
time  migbt  fairly  expect  bankruptcy  would  follow/ 

It  sbould  be  observed  that  the  presumption  referred 
to  in  the  section  is  a  presumption  that  tlie  transfer,  etc., 
was  made  in  contemplation  of  insolvency.  This  pre- 
Muniption  is  not  displaced  by  merely  showing  that  the 
sale  or  transfer  was  ^t>M<i  fide  or  tliat  the  creditor  did 
not  know  or  had  not  probable  cause  for  believing  the 
insolvent  was  unable  to  meet  bis  engagements:  Evans 
V.  Ross  (1871))  30  U.  C.  C.  P.  121. 

As  to  the  meaning  of  the  words  *in  contemplation 
of  insolvency*  see  Morgan  v.  Brutidrett,  5  B.  &  Ad. 
296,  which  supports  the  view  that  actual  insolvency 
must  be  expected  by  tbe  debtor  at  the  time  of  the  trans- 
action. See  also  Atkinson  v.  BrindaU,  2  Bing.  N.  G. 
225.  Heti  Gibson  v.  Brand,  4M.&0. 179;  Ex  p.  Simson, 
DeO.  9.  If  circumstances  from  which  an  ordinary  man 
would  conclude  that  a  debtor  was  unable  to  meet  his 
liabilities,  knowledge  of  insolvency  may  be  presumed: 
National  Bank  of  Australasia  v.  Morris  [1892]  A.  C. 
2S7. 

As  to  the  meaning  of  pledge  see  Canadian  Bank  of 
Cotnmerce  v.  SmUh  (1911)  17  W.  L.  B.  135. 

See  further  as  to  unjust  preference  Smyth  v.  Mor- 
ton, 30  C.  P.  566.  See  also  City  Bank  v.  Smyth,  20  C. 
P.  93;  McWhirter  v.  Thome,  19  C.  P.  302;  Churchcr  v. 
Cousins,  29  U.  C.  B.  540;  Newton  v.  Ontario  Bank,  13 
Or.  652;  Campbell  v.  Barrie,  31  U.  C.  R.  279,  at  p.  291 ; 
Larue  v.  Dohan  (1915)  48  Que.  S.  C.  374. 

Tlie  Master  or  other  officer  of  the  Court  to  whom  court  of 
its  powers  are  delegated  is  not  a  Court  of  competent  JJJJgjJJJJ^ 
jurisdiction  within  this  section  of  the  Act  for  the  pur- 
pose of  trying  the  question  as  to  the  propriety  and 
valne  of  any  transfer  of  property:  Harte  v.  Ontario 
Express  Co.;  MoUons  Bank  Claim  (1894)  25  O.  R.  247. 
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Sect.  98.  In  such  a  case  the  liquidator  should  proceed  under  s.  34 
Fraudulent  ^^  *^®  Winding-up  Act :  Re  Sun  Lithographing  Co., 
preferences.   Farquhar's  Claim  (1892)  22  0.  R.  57. 

Under  the  Imperial  Act  an  issue  of  debentures  or 
debenture  stock  may  be  invalidated  as  a  fraudulent  pre- 
ference :  Gaslight  Co.  v.  Terrell,  L.  R.  10  Eq.  168,  but 
debentures  issued  bond  fide  to  prevent  winding-up  were 
held  not  to  be  avoided :  Inns  of  Court  Hotel,  L.  R.  6  Eq. 
90. 

It  has  also  been  held  by  the  English  Courts  that 
debenture  holders  are  not  as  such  entitled  to  attack  a 
fraudulent  preference  on  a  winding-up  on  the  ground 
that  s.  164  of  tfie  Imperial  Act  is  intended  for  the 
benefit  of  the  general  creditors:  Willmot  v.  London 
Celluloid  Co.  (1887)  34  Ch.  D.  147. 

Payments  by        99.  Every  payment  made  within  thirty  days  next  before 
company        \^]^q  commencement  of  the  winding-up  under  this  Act  by  a  corn- 
thirty  days,   paiiy  unable  to  meet  its  engagements  in  full,  to  a  person  know- 
ing such  inability,  or  having  probable  cause  for  believing  the 
same  to  exist,  shall  be  void,  and  the  amount  paid  may  be  recov- 
ered back  by  the  liquidator  by  suit  or  action  in  any  court  of 
competent  jurisdiction. 
Restoration         2.  If  any  valuable  security  is  given  up  in  consideration  of 
of  security,     g^ich   payment,    such   security   or   the   value   thereof   shall   be 
restored  to  the  creditor  upon  the  return  of  such  payment.    R.  S., 
c.  129,  s.  72. 


Compare  section  134,  Insolvent  Act,  1875. 
The  payment  must  be  by  the  debtor  himself; 
Whirter  v.  Thome,  19  C.  P.  302. 


Mc- 


Fraudulent 
payments. 


Fbaudulent  Payments. 

** Valuable  security"  means  some  property  of  the 
debtor  which  has  been  given  up  to  him  or  of  which  he 
has  had  the  benefit;  some  security  upon  which  the 
creditor,  if  still  the  holder  of  it,  would  be  bound  to 
place  a  value:  Beattie  v.  Wenger  (1897)  24  A.  R.  72. 
See  also  R.  v.  Brady,  26  U.  C.  R.  13. 

A  payment  by  an  insolvent  after  attachment  against 
him  on  account  of  a  draft  discounted  by  defendants 
for  him  and  dishonored  by  non-acceptance  was  recover- 
able back  by  the  official  assignee,  though  the  defendants 
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were  ignorant  of  the  insolveuoy  when  they  received    8«et.  98. 
the  note  from  him :  Roe  v.  Royal  Canadian  Bank  (1868) 
19  C.  P.  347 ;  followed  in  Roe  v.  Bank  of  Briiish  North 
America  (1870)  20  C.  P.  361. 

When  a  bank  sold  a  stock  of  goods  held  by  them  and 
agreed  to  accept  in  payment  cheques  of  a  third  party 
drawn  on  his  deposit  account  and  subsequently 
Aooepted,  and  for  which  cheques  the  purchaser  gave  his 
aooeptance  to  the  third  party,  it  was  held  that  an  action 
would  not  lie  by  the  liquidators  of  the  bunk  against  a 
third  party  to  recover  back  the  amount  paid  on  his 
cheques  as  he  had  received  no  valuable  consideration 
from  the  bank  which  he  should  be  ordered  to  repay: 
Exchange  Bank  of  Canada  v.  Stinson  (1885)  8  0.  B. 
667. 

The  bank  Huspended  payment  September  15th, 
1883;  winding-up  proceedings  were  commenced  No- 
vember 23rd ;  and  an  order  made  December  5th.  The 
defendants  C.  &  S.,  being  depositors  in  the  bank,  drew 
a  clieque  for  $4,000  on  November  Ist  on  their  deposit 
aooount,  which  was  given  to  D.,  a  debtor  of  the  bank, 
on  notes  maturing  the  following  December  and  Janu- 
ary. D.  gave  mortgage  security  to  defendants  for  the 
cheque  on  October  Slst.  The  arrangement  was  all 
juade  about  October  5th,  although  the  security  was  not 
given  until  the  31st  and  the  cheque  was  not  presented 
to  the  bank  until  November  23rd,  when  it  was  accepted 
as  payment  of  the  maturing  notes.  In  an  action  by  the 
liquidators  of  the  bank  against  the  defendants,  to  which 
D.  was  not  a  party,  to  recover  the  amount  thus  paid  to 
defendants  after  the  >\inding-up  proceedings  were  com- 
menced, and  being  an  unjust  preference,  etc. : — 

Held,  that  upon  the  facts  there  was  no  payment  by 
the  bank  to  the  defendants,  and  that  the  transaction 
therefore  was  not  within  the  statute,  45  Vict.,  o.  23,  s. 
75  (Dom.):  Exchange  Bank  of  Canada  v.  Counsell 
(1888)  8  0.  R.  673. 

Action  by  the  assignee  t>f  B.  &  P.  to  recover  back 
$190  paid  by  them  to  defendant  within  30  days  next 
before  the  assignment,  they  being  then  unable  to  meet 
tlieir  engagements  in  full,  and  defendant  knowing  such 


846  DOMINION   WINDING-UP   ACX 

Sect.  99.  inability  or  having  probable  cause  for  believing  it  to 
Fraudulent  Gxist.  Plea  on  equitable  grounds,  that  before  the 
payments,  alleged  payment  B.  &  P.,  being  retail  merchants,  re- 
quested defendant  to  lend  to  them  for  the  purposes  of 
carrying  on  their  business,  and  he  did  lend,  from  time 
to  time,  various  sums  of  money  upon  the  express  agree- 
ment that  such  monies  should  be  repaid  to  defendant 
out  of  the  proceeds  of  the  general  sales  of  goods  there- 
after made  by  B.  &  P.,  and  that  such  proceeds  should 
be  held  by  B.  &  P.  upon  trust  to  repay  and  should  be 
charged  with  and  applied  in  repaying  the  defendant 
the  amount  lent  by  him;  that  at  the  time  of  the  pay- 
ments defendant  was  the  creditor  of  B.  &  P.  to  an 
■amount  not  less  than  $190  for -monies  advanced  upon 
the  said  express  agreement,  and  the  monies  paid  to 
defendant  by  B.  &  P.  were  paid  out  of,  and  formed  part 
of,  the  proceeds  of  said  general  sales,  and  were  ap- 
plied by  defendant  upon  and  on  account  of  the  money 
lent  to  defendant  upon  the  said  agreement  and  not 
otherwise : — 

Held,  on  demurrer,  Morrison,  J.,  dissenting,  plea 
good;  for  that  the  agreement  between  B.  &  P.  and 
defendant  gave  defendant  an  equitable  claim  and  mort- 
gage on  their  goods  which  under  the  proviso  to  s.  90  of 
the  Insolvent  Act,  1869,  was  a  ''valuable  security  given 
up  in  consideration  of  such  payment, ' '  and  which  must 
be  restored  to  defendant  before  a  return  of  the  pay- 
ment to  him  could  be  demanded.  Morrison,  J.,  was  of 
opinion  that  the  ''valuable  security"  mentioned  in  s. 
90  must  be  a  security  recognized  in  law  which  would 
have  preference  in  the  hands  of  a  holder  against  any 
creditor,  which  the  creditor  when  proving  could  show 
and  describe  and  value,  and  capable  when  so  valued  of 
being  assigned  and  delivered  to  the  assignee  for  the 
estate,  and  that  defendant's  equitable  claim  here  was 
not  such  a  security:  Churcher  v.  Johnston  (1874)  34 
U.  C.  R.  528.  See  Re  Wallis  (1874)  29  U.  C.  R.  313; 
Re  Lamb  (1866)  4  P.  R.  16. 

On  November  15th,  1887,  the  day  before  the  suspen- 
sion of  the  Central  Bank,  one  D.,  having  sufficient 
funds  to  his  credit,  drew  a  cheque  on  it  payable  to  C, 
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who  deposited  the  same  in  the  Dominion  Bank  and  ob-  Sect.  99. 
tained  an  advance  upon  it,  and  the  Dominion  Bank 
claimed  upon  it  in  the  winding-up  proceedings,  having 
presented  it  for  pa>inent  on  November  17th,  when, 
however,  the  Central  Bank  had  suspended  payment. 
()n  \ovonibcr  2.Srd,  1887,  the  Central  Bank  marked  the 
cheque  good,  debiting  D.'s  account,  and  crediting  the 
Dominion  Bank  vnih  the  amount  thereof.  Afterwards, 
however,  the  liquidators  claiming  the  right  to  set  off 
certain  subKequently  accruing  liabilities  of  D.  against 
the  cheque,  the  Dominion  Bank  withdrew  their  claim 
upon  it,  and  the  Master  in  Ordinary  disallowed  it. 

Subsequently,  and  after  the  first  dividend  had  been 
paid,  C.  heard  of  this  and  filed  a  claim  on  the  cheque. 
The  Master,  however,  held  that  the  time  for  filing 
claims  having  elapsed,  he  had  a  discretion  as  to  allow- 
ing the  claim,  and  allowed  it  only  subject  to  the  said 
set  off: — 

Held,  that  there  was  no  right  to  set  off  as  claimed, 
and  that  the  allowance  of  the  claim  was  ex  dehito 
justituB  and  not  discretionary.  The  fact  of  the  Central 
Bank  having  accepted  the  cheque,  and  credited  the 
amount  to  the  Dominion  Bank  and  charged  the  amount 
to  D.,  showed  conclusively  that  at  that  time  the  Central 
Bank  was  not  a  creditor  of  D. ;  nor  did  the  case  come 
within  the  moaning  of  any  of  the  clauses  in  the  Wind- 
ing-up Act  n*latiiig  to  Fraudulent  Preferences:  ^e ' 
Central  Bank;  Cayley's  Case  (1889)  17  U.  R.  122. 

Where  an  officer  of  the  company  has  transferred  to 
the  latter,  in  breach  of  trust,  trust  moneys  which  being 
subsequently  used  in  the  company's  business  are  no 
longer  capable  of  being  ear  marked  and  followed  by 
the  cest'uis  que  trust,  so  that  the  company  becomes 
merely  a  debtor  to  the  trust  estate  for  the  moneys,  the 
withdrawal  and  payment  of  the  moneys  to  the  trustee 
for  the  protection  of  the  cestuis  que  trust  on  the  eve 
of  a  win<ling-up  is  a  payment  to  cretlitors  and  void 
under  s.  99:  Trusts  and  Guarantee  v.  Munro  (1909) 
19  O.  L.  R.  480.  The  view  of  the  debtor  in  making  the 
payment  is  immaterial,  ibid. 
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Sect.  99.  The  repayment  by  a  company  on  the  eve  of  insol- 
vency  of  advances  made  and  which  have  benefited  its 
creditors  is  not  a  preferential  payment:  Larue  v. 
Dohan  (1915)  48  Que.  S.  C.  375. 

Del)ts  of  100.  When  a  debt  due  or  owing  by  the  company  has  been 

company        transferred  within  the  time  and  under  the  circumstances  in 
to  contribu-   the  last  preceding  section  mentioned,   or  at  any  time  after- 
tories  or        wards,  to  a  contributory,  or  to  any  person  indebted  or  liable  in 
fndebted  to    ^^y  ^^y  ^  *^^  company,  who  knows  or  has  probable  cause  for 
the  company,  believing  the  company  to  be  unable  to  meet  its  engagements, 
or  in  contemplation  of  its  insolvency  under  this  Act,  for  the  pur- 
pose of  enabling  such  contributory,  or  such  persoji  so  indebted 
or  liable  to  the  company,  to  set  up,  by  way  of  compensation  or 
set-off,  the  debt  so  transferred,  such  debt  shall  not  be  set  up 
by  way  of  compensation  or  set-off  against  the  claim  upon  such 
contributory  or  person.    R.  S.,  c.  129,  s.  73 ;  52  V.,  c.  32,  s.  16. 

Before  the  amending  Act,  52  Vict.  (Dom.)  c.  32,  s. 
16,  was  passed  it  was  held  that  the  prohibition  in  s.  73 
of  the  former  Act  against  acquiring  debts  for  the  pur- 
pose of  set-off  was  limited  to  the  case  of  contributor ies, 
and  that  even  in  the  case  of  a  contributory  who  is  also 
a  debtor. he  may  acquire  a  debt  owing  to  the  company 
and  set  it  off  against  the  debt  due  by  him,  for  he  is  not 
a  contributory  quoad  the  debt:  Re  Central  Bank  of 
Canada,  Yorke's  Case  (1888)  15  0.  R.  625  (following 
Ings  V.  Bank  of  Prince  Edward  Island  (1884-86)  11 
S.  C.  R.  265.  The  provisions  of  the  section  as  amended 
•  are  now  applicable  to  all  persons  indebted  or  liable  in 
any  way  to  the  company. 

Formerly  claims  acquired  after  a  bank  suspended 
payment  but  before  the  presentation  of  the  petition 
could  be  set  off:  Maritime  Bank  v.  Robinson  (1866-7) 
26  N.  B.  R.  2*97,  but  not  claims  acquired  after  the  pre- 
sentation of  the  winding-up  petition,  ibid.  Now,  after 
a  bank  has  suspended  payment  and  its  insolvency  is 
notorious,  compensation  of  a  debt  due  to  the  bank  can 
not  be  effected  by  a  transfer  to  the  debtor  of  debts  due 
by  the  bank  to  third  parties,  where  such  transfer  has 
been  made  after  the  suspension  and  within  thirty  days 
prior  to  the  winding-up  proceedings:  Communaute  v. 
Kent  (1904)  Q.  B.  13  S.  C.  483. 
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Appeal..  8«U, 

101.  Kxifpt  in  tlic  North wett  Territoriei,  any  penon  dii-  __^  _  ._?L 
Batufied  with  an  order  or  deciiton  of  the  court  or  a  ungie  judge  AppMU  in 
in  any  prooeeding  under  thii  Act  may, —  *■*•  •'* 

(a)  if  the  queation  to  be  raised  on  the  appeal  involves  Fatar* 
future  rights;  or,  '^••**- 

(6)  if  the  order  or  decision  is  likely  to  affect  other  easee  of  Prtocipu. 

a  similar  nature  in  the  winding-up  proceedings;  or, 
(c)  if  the  amount  involved  in  the  appeal  exceeds  five  hon-  Amount 
dred  dollars; 
by  leave  of  a  judge  of  the  court,  or  by  leave  of  the  court  or  a 
ju(ige  of  the  court  to  which  the  appeal  lies,  appeal  therefrom. 
IL  S,,  c  129,  s.  74;  5  Geo.  V.  (1915),  c  21,  s.  1. 

108.  Such  appeal  shall  lie, —  Court, 
(tt)  in  Ontario,  to  the  Court  of  Appeal  for  Ontario ;         Oourio. 
(6)  in  Quebec,  to  the  Court  of  King's  Bench;  Quebec. 

(c)  in  Manitoba,  to  the  Court  of  Appeal  for  Manitoba*  and  Otber  pUca>. 

(d)  in  any  of  the  other  provinces,  or  the  Yukon  Territory, 
to  a  Superior  Court  in  banc.  R.  S.,  c.  129,  g.  74;  7-8  Ed. 
VII.,  c  74. 

103.  In  the  Northwest  Territories,  any  person  dissatisfied  Nortfawest 
with  an  order  or  decision  of  the  court  or  a  single  judge,  in  Territories, 
any  proceeding  under  this  Act  may,  by  leave  of  a  judge  of  the 
Supreme  Court  of  Canada,  appeal  therefrom  to  the  Supreme 

Court  of  Canada.  II.  S.,  c.  129,  s.  74. 

104.  All   appeals  shall   be   regulated,  as  far  as   poesible,  Practkc. 
according  to  the  practice  in  other  cases  of  the  court  appealetl 

to,  but  no  appeal  hereinbefore  authoriied  shall  be  entertained 
onleas  the  appellant  has,  within  fourteen  days  from  the  render- 
ing of  the  order  or  decision,  or  witliin  such  furtlier  time  as  the 
court  or  judge  appealed  from,  or,  in  the  Northwest  Territories, 
a  judge  of  the  Supreme  Court  of  Cana<la,  allows,  taken  proceed- 
ings therein  to  perfect  his  appeal,  nor  unleM,  within  the 
said  time,  he  has  made  a  deposit  or  g^en  sufficient  security.  Security, 
according  to  the  practice  of  the  court  appealed  to,  tliat  he  will 
duly  prosecute  the  said  appeal  and  pay  suoli  damages  and  costs 
as  may  be  awarded  to  the  respondent.    R.  S.,  c.  129,  s.  74. 

109.  If  the  party  appellant  does  not  proceed  with  his  appeal.  DiuniHiBf 
according  to  this  Act  and  the  rules  of  practice  applicable,  the  "PP*^ 
court  appealed  to,  on  the  application  of  the  respondent,  may 
dismiss  the  appeal  with  or  without  costs.    R.  S.,  c.  129,  s.  75. 

106.  An  appeal,  if  the  amount  involved  therein  exceeds  two  Appeal  to 
thousand  dollars,  shall  bv  leave  of  a  judge  of  the  Su|»emo  ^JJJJ^ 
Court  of  Canada,  lie  to  that  Court  from, —  Canada. 

DiOJL— M 
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Sects. 
101-106. 


Appeals. 


Disputing 
validity   of 
winding-up 
order. 


Appeal 
against 
winding-up 
order. 


Appeals — 
procedure. 


(a)   The  Court  of  Appeal  in  the  provinces  of  Ontario,  Mani- 
toba and  British  Colum'bia  (9-10  Ed.  VII.  c.  62). 
(6)  the  Court  of  King's  Bench  in  Quebec;  or, 
(c)   a  superior  court  in  banc,  in  any  of  the  other  provinces, 
or  in  the  Yukon  Territory.    E.  S.,  c.  129,  s.  76. 

The  right  of  appeal  exists  only  in  cases  falling 
within  sec.  101,  so  no  appeal  lies  from  an  order  refus- 
ing to  set  aside  an  appointment  for  the  examination  of 
an  officer  of  the  petitioner:  Re  Stevenson  S  Brodie, 
Ltd.  (1911)  18  0.  W.  E.  163 ;  2  0.  W.  N.  435. 

If  a  winding-up  order  has  not  been  appealed 
against,  a  contributory,  or  other  person  not  a  stranger 
to  the  winding-up  proceedings,  cannot  call  into  ques- 
tion its  validity  on  any  of  the  proceedings  in  the  wind- 
ing-up. See  Re  London  Marine  Association  (1870) 
L.  R.  8  Eq.l76 ;  Re  Arthur  Average  Association  (1876) 
3  Ch.  D.  522;  Ih.  (1875)  10  Ch.  542;  Re  Haycock's 
Policy  (1876)  1  Ch.  611,  616,  617;  Ee  Padstow  Associa- 
tion (1882)  20  Ch.  D.  137,  at  p.  145;  Strick  v.  Swansea 
Tin-Plate  Co.  (1887)  36  Ch.  D.  558;  Re  Sunderland 
Building  Society  (1888)  21  Q.  B.  D.  349;  Overend, 
Gurney  &  Co.  (1867)  16  L.  T.  148.  Bnt  a  stranger 
to  the  winding-up  may  dispute  the  validity  of  the 
order:     Re  Bowling's  Contract   (1895)   1  Ch.  663. 

After  a  winding-up  order  has  been  made  and  be- 
come effective  the  proper  way  to  attack  it  is  by  appeal, 
not  by  application  directed  to  the  judge  who  made  the 
order  to  rescind  it:  Re  Equitable  Savings  Association 
(1903)  6  0.  L.  R.  26,  31.  A  judge  has  no  power  to 
rescind  his  winding-up  order,  at  all  events  where  he 
has  no  additional  material  before  him,  and  it  is  not 
apparent  that  he  was  previously  misled  or  that  any 
fact  was  suppressed,  ibid.  But  see  Siche  Light  Co.  v. 
Fortin,  13  Que.  P.  R.  235  (S.  C.) ;  also  Pontbriand  Co. 
V.  Cosky  (1912-3)  14  Que.  P.  R.  19.  Nor  has  a  judge 
on  appeal  from  the  findings  of  the  Official  Referee 
jurisdiction  to  review  the  winding-up  order:  Re  Far- 
mer's Bank  of  Canada,  Lindsay's  Case  (1916)  28  D.  L. 
R.328;35  0.  L.  R.  470. 

With  respect  to  appeals  the  procedure  is  governed 
by  ss.  101-106  inclusive,  but  the  appeals  so  provided 
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for  relate,  not  to  the  direct  appeal  from  the  Master  or  Bests 
BeftfftH*  iN'foro  whom  the  reference  is  proceeding,  but  lOl-lOB. 
to  the  appeal  subKequcntly  to  be  taken  to  the  Court  of 
Appeal.  The  i^rst  appeal  from  the  Master  or  Referee 
who  in  conducting  the  reference  exists  as  of  right  in 
Ontario,  on  the  general  principle  that  when  the  Court 
has  delegated  to  a  Hubordinate  tribunal  any  of  its  pow- 
ers, a  right  of  appeal  always  exiHts  from  such  tribunal 
to  the  Court  itself  in  the  Province  of  Ontario:  Markle 
V.  Hoss  (1889)  13  1*.  B.  135.  The  appeal  from  a  local 
Master  is  to  a  single  judge  of  the  Supreme  Court  of 
Ontario. 

'The  matters  in  regard  to  which  an  appeal  is  con-CuM  io 
templated  are  as  to  substantial  matters  of  property  or  ^Jy 'iJ*^''* 
rights    arising    in     the    winding-up    proceedings — an  «*»•»• 
order   having  been   granted    and    something  having 
arisen  atTecting  the  assets  and  the  creditors'  rights 
therein,'  jier  Boyd,  C,   in   Re   Belding   Lumber  Co. 
(1911)  23  O.  L.  B.  255,  at  p.  258. 

The  original  winding-up  order  is  an  order  fromioi(a) 
which  an  api>eal  will  lie  under  this  section :  Re  Union  ^JbtT 
Fire  Jttsurance  Co.  (1886)  13  A.  B.  268.  Such  an  ap- 
peal involves  future  rights,  ibid.,  p.  295;  Marsdcn  v. 
Minnekahda  Land  Co.  (1918)  40  D.  L.  B.  76;  though  it 
cannot  be  said  that  any  sum  of  money  is  involved: 
Cushing  v.  Cushinq  (19()6)  37  S.  C.  B.  427.  See  also  Re 
McGUl  Chair  Co.  (1912)  5  D.  L.  B.  393. 

Where  an  order  had  been  made  on  the  petition  of 
the  company  launched  in  pursuance  of  a  resolution  of 
the  shareholders,  and  proceedingii  were  pending  to 
annul  the  resolution  as  being  fraudulent  and  illegal, 
the  order  was  quashed  and  the  ix^tition  directed  to  bo 
held  in  suspense  pending  the  conclusion  of  the  litiga- 
tion: Relanger  v.  Union  Abitibi  Mining  Co.  (1917)  32 
D.  L.  B.  700;  25  Que.  K.  B.  376. 

An  appeal  may  be  taken  from  an  order  refusing  to 
grant  a  winding-up  order:  Marsden  v.  Minnekahda 
Land  Co.  (1918)  40  D.  L.  B.  76,  or  from  an  order  by  a 
judge  revoking  his  order  for  dissolution:  Re  Equit- 
able, (Be,  Association  (1903)  6  0.  L.  B.  26.  An  order 
granting  leave  to  serve  a  misfeasance  summons  ex 
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juris  is  not  a  matter  affecting  future  rights,  but  is  a 
mere  matter  of  procedure:  Brown  v.  Cadwell  (1918) 
2W.  W.  E.  229. 

The  words  ''future  rights"  should  be  given  a  wide 
interpretation:  Re  J.  McCarthy  &  Sons  (1916-7)  38  0. 
L.  E.  3,  where  Meredith,  C.  J.  C.  P.,  in  the  Appellate 
Division,  dealing  with  an  appeal  involving  leave  to 
bring  an  action  under  s.  22  stated  the  following  to  be 
'future  rights'  sujBficient  under  this  section,  'the 
right  of  trial  by  ordinary  methods  involving  future 
possible  trial  by  jury  and  future  unrestricted  rights 
to  appeal  to  this  Court  and  to  the  Supreme  Court  of 
Canada,  and  other  such  like  rights  of  the  ordinary  liti- 
gant.' See  also  Re  Union  Insurance  Co.  (1886)  13  A. 
E.  268,  295;  Re  Elliott  &  Sons,  Ltd.  (1915-16)  9  0.  W. 
N.  51. 

Test  cases  brought  by  one  or  more  contributories 
to  obtain  a  decision  on  some  question  affecting  a  group 
or  class  furnish  an  example  of  the  application  of  this 
sub-section:  cf.  Re  Monarch  Bank  of  Canada  (1913) 
32  0.  L.  E.  207 ;  so  also  an  appeal  involving  the  ques- 
tion of  liability  on  bonus  stock,  all  the  company 's  stock 
having  been  so  issued:  Re  McGill  Chair  Co.  (1912)  5 
D.  L.  E.  393.  See  also  Re  Bailey  Cobalt  (1919)  17  0. 
W.  N.  228. 

In  ascertaining  the  amount  involved,  which  must 
exceed  five  hundred  dollars,  interest  and  costs  are  not 
to  be  included:  Dufresne  v.  Guevremiont  (1896)  26  S. 
C.  E.  216;  Wiarton  Beet  Root  Sugar  Co.,  Kydd's  Case 
(1905)  6  0.  W.  E.  590.  Where  tlie  amount  in  question, 
while  nominally  just  beyond  five  hundred  dollars,  was 
very  uncertain,  as  the  parties  on  whom  the  liability 
was  imposed  were  said  to  be  financially  worthless, 
except  in  the  case  of  one  whose  position  was  proble- 
matical, leave  was  refused:  Re  McGill  Chair  Co. 
{Munro's  Case)  and  Re  Mattheiv  Guy  Carriage  and 
Automobile  Co.  (1912),  5  D.  L.  E.  393.  See,  however, 
Re  J.  McCarthy  &  Sons  (1916-7)  38  0.  L.  E.  3,  at  p.  6, 
also  Brown  v.  Cadwell  (1918)  2  W.  W.  E.  229. 

Other  instances  of  circumstances  in  which  leave  to 
appeal  will  be  granted  are  as  follows : 
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He  Central  Bank  of  Canada  (1897)  17  P.  B.  370.     8mu. 
r     re  certain  unelaiiiUHl  muneyH  had  boen  erroneouHly    101-106. 
i i.i.ii  out  of  Court  to  certain  parties.    Subsequeutiy  theotWio- 
Beoeiver-General  clainiod  the  moneys  under  88.  40  and  IfSiSriiU 
41  of  the  Windinjf-up  Act  (now  88.  44,  45,  and  ]37),trmaM, 
and  presented  a  petition  to  the  Court  for  repayment 
of  such  moneys,  or  in  the  alternative  for  leave  to  ap- 
peal from  the  orders  directing  payment  out  to  the 
executors.    This  petition  was  dismissed  on  the  gpround 
that  the  petitioner  was  not  entitled  to  complain  even 
if  the  moneys  had  been  improperly  paid  out.     The 
Heceiver-fteneral  applied  for  leave  to  appeal  to  the 
('ourt  of  Ap|)eal,  and  it  was  held  that  a  judge  of  the 
High  Court  had  jiower  to  grant  such  leave. 

An  order  of  the  County  Court  under  the  Ontario 
Winding-up  Act  approving  of  the  sale  of  the  assets  is  a  . 
final  order  as  nothing  further  remains  to  be  done 
under  it,  and  therefore  it  is  the  subject  of  appeal :  Re 
D.  A.  Jones  Co.  (1891-2)  19  A.  B.  63. 

It  has  been  held  that  an  appeal  will  lie  from  a 
ruling  of  the  Master-in-Ordinarj'  as  to  the  proper  dis- 
I>osition  of  moneys  paid  into  Court  by  trustees  of  an 
estate,  being  the  balance  in  the  hands  of  liquidators  of 
an  insolvent  bank  after  passing  their  final  accounts, 
and  which  had  been  erroneously  paid  out  to  the  trus-  • 

tees:  Hogaboom's  Case,  19  C.  L.  T.  66. 

An  order  was  made  by  Proudfoot,  J.,  directing  the 
winding-up  under  45  Vict,  c.  23  (Dom.),  1882,  of  a  fire 
insurance  company  incorporated  by  the  legislature  of 
Ontario,  and  against  which  proceedings  had  previously 
been  taken  under  R.  S.  0.  c  160,  and  the  **  Joint  Stock 
Winding  Up  Act'*  (Ont.).  The  order  appointed  the 
receiver  in  the  former  proceedings  interim  liquidator, 
etc.,  and  further  referred  it  to  the  Master  to  appoint  a 
li<luidator,  etc.,  and  to  settle  the  list  of  contribu lories; 
and  further  provided  that  certain  accounts  and  inquir- 
ies which  had  been  made  under  the  previous  proceed- 
ings, should  be  incoriK>rated  with  and  used  in  the  wind- 
ing-up proceedings  under  the  Dominion  statutes  in  so 
far  as  they  could  properly  be  made  applic^ible.  Held 
that  this  was  an  order  from  which  an  appeal  would  lie 
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under  s.  78  of  the  Act  of  1882 ;  Re  Union  Fire  Ins.  Co. 
(1886-7)  13  A.  E.  268. 

Where  the  contest  is  really  between  solicitors  of 
creditors  competing  for  the  carriage  of  the  order,  that 
is  not  a  proper  case  for  appellate  interference:  Re 
Belding  Lumber  Co.  (1911)  23  0.  L.  E.  255,  per  Boyd, 
C. ;  so  also  where  there  is  no  question  of  some  import- 
ance involved  nor  some  doubt  of  the  correctness  of  the 
judgment  in  review  leave  will  not  be  granted:  Re 
Canadian  Shipbuilding  Co.  (1912)  4  0.  W.  N.  157;  Re 
Ontario  Bank  (1917)  12  0.  W.  N.  245.  See  also  Re 
Durnford  Elk  Shoes,  Ltd.  (1916-17)  11  0.  W.  N.  105. 

When  an  order  has  been  made  giving  leave  to 
appeal  such  an  order  can  not  be  appealed  from,  as  it  is 
not  an  order  from  which  an  appeal  will  lie.  This  is  on 
the  principle  that  wherever  power  is  given  to  a  legal 
authority  to  grant  or  refuse  leave  to  appeal  the  deci- 
sion of  that  authority  is,  from  the  very  nature  of  the 
thing,  final  and  conclusive  without  appeal  unless  an 
appeal  from  it  is  expressly  given :  Re  Central  Bank  of 
Canada  (1897)  17  P.  E.  395.  See  also  Hogaboom's 
Case  (1897)  24  A.  E.  470;  Re  Sarnia  Oil  Co.  (1893)  15 
P.  E.  347. 

This  rule  only  applies  where  there  is  power  to  give 
such  leave ;  and  where  no  appeal  lies  the  order  must  be 
ineffectual  and  the  Appellate  Court  will,  of  its  own 
motion,  refuse  to  enter  on  the  appeal :  Re  J.  McCarthy 
&  Sons  (1916-7)  38  0.  L.  E.  3;  32  D.  L.  E.  441;  also 
Cushing  Sulphite  Fibre  Co.  v.  Cushing  (1906)  37  S.  C. 
E.  427.  In  the  McCarthy  Case  the  appeal  was  subse- 
quently heard  on  the  merits. 

Section  101  was  amended  in  1915  to  the  effect  that 
leave  may  also  be  given  by  the  Court  or  a  judge  of  the 
Court  to  which  the  appeal  lies.  Before  the  amendment 
it  was  held  that  s.  104  indicated  that  leave  should  be 
obtained  from  the  judge  who  made  the  order :  Re  Beld- 
ing Lumber  Co.,  Ltd.  (1911)  23  0.  L.  E.  255.  See  also 
Re  Cushing  Sulphite  Fibre  Co.  (1906-8)  38  N.  B.  E. 
581.  The  exercise  of  discretion  in  granting  or  refusing 
leave  by  the  judge  having  charge  of  the  winding-up 
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proceedings*  may  be  reviewed  on  appeal,  ibid.,  but  se^     SmU. 
Re  Central  bunk  of  Canada  (1897)  17  P.  B.  395,  where    lOMW. 
it  waa  hold  thai  an  order  granting  leave  to  appeal  is  an 
order  fruiu  which  an  api>eal  does  not  lie,  and  therefore 
no  appeal  from  such  an  order  will  be  granted. 

Whore  an  application  for  leave  to  appeal  to  the 
Court  of  Appeal  from  a  decision  in  a  matter  under  the 
Winding-up  Act  bad  been  made  under  s.  74  of  B.  S.  C. 
129  (corresponding  to  s.  101  of  c.  144  before  the  amend- 
ment) and  refused  by  a  judge,  a  fresh  application 
would  not  be  entertained  by  another  judge.  The  cases 
in  which  successive  applications  to  successive  judges 
have  been  favored  are  not  pertinent  to  a  case  where 
the  right  to  appeal,  upon  leave,  is  sought  under  a 
special  statute:  Re  Sarnia  Oil  Co.  (1893)  15  P.  It. 
347. 

A  winding-up  order  under  45  Vict.  c.  25  (Dom.), 
winding  up  a  foreign  company  doing  business  in  On- 
tario and  made  by  one  judge  will  not  bo  sot  aside  by 
another.  An  application  for  that  purpose  must  Ik) 
made  to  the  proper  Court :  In  re  Lake  Superior  Copper 
Co.,  Ltd.,  Re  Plummer  (1885)  9  0.  R.  277. 

Where  a  proposed  appeal  is  from  a  report  of  the 
Mkiater  an  application  for  security  for  costs  should  be 
made  to  that  Master  and  not  to  the  Master-in-Cham- 
bers:  Railey  Cobalt  Min^s  v.  Benson  (1918)  43  O.  L. 
R.  321. 

Wliere  notice  of  appeal  to  tlie  Court  of  Appeal  has 
been  given  without  leave  it  is  not  necessary  to  have  the 
notice  set  aside:  i^e  Sarnia  Oil  Co.  (1893)  15  P.  R.  182; 
and  where  the  appellant  has  sought  to  proceed  without 
leave  the  case  has  been  struck  off  the  list:  Re  Canadian 
Shipbuilding  Co.  (1912)  4  0.  W.  N.  157. 

The  time  may  be  extended  even  where  the  applica-  BxtPiuioii 
tion  for  extension  is  made  after  the  fourteen  days  have  *^  **"*•• 
elapsed:  Re  Monarch  Bank  (1910)  18  0.  W.  R.  743;  2 
0.  W.  N.  738;  Calumet  Metals,  Ltd.  v.  Eldredffe  (1914) 
15  D.  L.  B.  461,  where  the  authorities  are  collected.  A 
respondent  by  demanding,  or  applying  to  increase  the 
amount  of,  security  for  costs,  thereby  waives  his  right 
to  object  that  security  was  not  originally  furnished  in 
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time:  In  re  Florida  (1896-1901)  8  B.  C.  R.  388;  In  re 
The  Oro  Fino  Mines,  Ltd.  (1898-07)  7  B.  C.  R.  388. 
The  section  is  also  referred  to  in  Re  Belding  Lumber 
Co.,  Ltd.  (1911)  23  0.  L.  R.  255. 

There  is  an  appeal  to  the  Supreme  Court  of  Can- 
ada, by  leave  of  a  judge  thereof,  only  if  the  amount  in- 
volved exceeds  two  thousand  dollars.  In  other  words, 
the  appeal  lies  only  where  monetary  questions  are 
under  consideration,  e.g.,  the  liability  of  a  contribu- 
tory. So  a  judgment  refusing  to  set  aside  a  winding- 
up  order  does  not  involve  any  amount  and  leave  to 
appeal  to  the  Supreme  Court  of  Canada  can  not  be 
granted:  Cushing  Sulphite  Fibre  Co.  v.  Cushing 
(1906)  37  S.  C.  R.  427.  Where  the  appeal  involves  the 
liability  of  several  contributories,  the  fact  that  the 
aggregate  amount  for  which  these  are  sought  to  be 
made  liable  exceeds  two  thousand  dollars  will  not  give 
the  Supreme  Court  jurisdiction.  The  appeal  must  be 
treated  as  if  proceedings  had  been  separately  taken 
against  each:  Stephens  v.  Gerth  et  al.,  In  re  Ontario 
Express  (1895)  24  S.  C.  R.  716. 

The  jurisdiction  is  dependent  on  the  amount  in- 
volved in  the  judgment  appealed  from  and  not  on  the 
amount  demanded  in  the  proceedings  on  which  the 
judgment  was  rendered :  Re  Great  Northern  Construc- 
tion Co.  (1916)  53  S.  C.  R.  128,  per  Brodeur,  J.  Thus 
V,  here  a  contributory  by  the  judgment  appealed  from 
I  ad  been  fixed  on  the  list  for  an  amount  sufficient  to 
give  jurisdiction,  but  it  was  shown  that  a  call  of  50  per 
cent,  only  had  been  made  on  contributories  and  that  no 
further  calls  were  proposed  to  be  made,  so  that  less 
than  $2,000  would  be  demanded  from  the  contributory, 
I'rodeur,  J.,  held  that  the  court  had  jurisdiction :  In  re 
Monarch  Bank  of  Canada,  Murphy's  Case,  June  17, 
1919  (unreported). 

In  order  to  obtain  leave  to  appeal  under  this  section, 
it  is  not  enough  to  show  merely  that  the  necessary 
r  mount  is  in  controversy.  If  no  important  principle 
of  law,  nor  the  construction  of  a  public  act,  nor  any 
question  of  public  interest  is  involved,  leave  to  appeal 
to  the  Supreme  Court  of  Canada  will  not  be  granted: 
RUey  v.  Curtis' s  and  Harvey  (1920)  59  S.  C.  R.  206. 
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The  api)eal  given  by  s.  106  must  be  brought  within     Beets, 
sixty  days  from  the  signing  or  entry  or  pronouncing   101-106. 
of  the  judprment  appealed  from,  as  provided  by  s.  69  of  within^ 
tlie  Supn-ine  Court  Act,  li.  S.  C.  1906,* c.  139;  and  after  •'»»'  ***y«- 
the  expiration  of  the  sixty  days  neither  the  Supreme 
Court  of  Canada  nor  any  judge  thereof  can  grant  leave 
to  appeal:  Re  Great  Xorthern  Construction  Co.  (1916) 
53  S.  C.  B.  128. 

See  also  Ontario  Bank  v.  Chaplin  (1892)  20  S.  C.  B. 
152. 

An  action  by  a  beneficiary  against  a  trust  company 
executor  of  the  testator  and  the  trust  company's  liqui- 
dator under  a  winding-up  order  to  recover  the  pro- 
ceeds of  life  insurance  policies  collected  by  the  executor 
and  which  had  been  bequeathed  to  the  plaintiff,  is  not 
subject  to  the  provisions  of  s.  106  and  no  leave  to  ap- 
peal is  necessary:  Arnold  v.  Dominion  Tritst  Co. 
(1918)  56  S.  C.  B.  433,  Idington  and  Brodeur,  J  J.,  dis- 
senting. 

Procedure. 

107.  In    all    proceedings   connected    with    the   company,   a  I>e»cHbln« 
liquidator  shall  be  described  as  the  liquidator  of  the  {name  o^  liquidator 
company),  and  not  by  his  individual  name  only.    R.  S.,  c.  129, 
g.  29.    * 

Compare  Imperial  Companies  Act,  1862,  s.  94.  See 
Hank  of  Eochelaga  v.  Masson  (1884)  1  M.  L.  B.  62. 

Cf.,  the  notes  to  8.  34  (a). 

106.  The  proceedingB  under  a  winding-up  order  shall  be  similar  to 

carried  on  as  nearly  as  may  be  in  the  same  manner  as  an  ordinary 

ordinary  suit,  action  or  proceeding  within  the  jurisdiction  of  *"'** 
the  court    52  V.,  c.  32,  s.  21. 

This  section  indicates  that  s.  117  is  not  available 
for  the  use  of  a  litigant :  Re  Sovereign  Bank  of  Canada 
(1915)34  0.  L.B.  577. 

106.  The  powers  conferred  by  this  Act  upon  the  court  may,  po^^r*  of 
subject  to  the  appeal  in  this  Act  provided  for,  be  exercised  by  court  ex^r- 
a  single  judge  thereof ;  and  such  powers  may  be  exercised  in  *j^J  **.^  ■ 
chambers,  either  during  term  or  in  vacation.    R.  8.,  c.  129,  s.  77  *  ***  '      *** 

The  effect  of  these  sections  is,  generally  speaking, 
to  adopt  for  the  purposes  of  the  winding-up  the  pro- 
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Sects,     cedure  of  the  courts  of  that  province  in  which  the  wind- 
107-109.    ing-up  is  being  conducted. 
Procedure  In  some  provinces  special  rules  have  been  passed 

applicable   to   a 'winding-up  proceeding.    No   special 
rules  have  been  passed  in  the  Province  of  Ontario. 

Where  the  reference  has  been  carried  into  the 
Master's  office,  the  Master  is,  under  the  terms  of  the 
order  of  reference,  invested  with  all  the  powers  to 
apply  the  Act  that  are  conferred  upon  the  Court  and 
is  enabled  to  exercise  all  those  powers  which  could  be 
exercised  by  a  judge  of  the  Court  if  the  matter  were 
being  dealt  with  directly  by  him: 

The  proceedings  before  the  Master  are  substanti- 
ally analogous  to  the  proceedings  in  an  administration 
action,  subject  only  to  such  variation  and  modification 
as  the  general  requirements  of  the  case  may  demand. 

A  corporation  is  a  'person':  R.  S.  C.  1906  c.  1,  s.  34 
(No.  20) ;  and  in  Re  Toronto  Rowing  Cluh  (1916)  37 
0.  L.  R.  23 ;  31  D.  L.  R.  686,  an  order  was  made  for  pro- 
duction and  inspection  of  all  books  and  documents  in 
the  possession  or  control  of  a  corporation  to  whom  the 
lands  of  the  insolvent  company  had  been  transferred. 

In  the  Master's  office  formal  pleadings  are  not  com- 
monly delivered,  but  where  it  appears  that  advantage 
would  be  gained  by  defining  the  issue  beforehand  the 
Master  will  direct  pleadings  to  be  delivered  as  in  an 
ordinary  action.  He  may  also  direct  discovery  and  may 
order  the  parties  to  deliver  affidavits  upon  production 
as  in  an  ordinary  action,  and  may  also  direct  the  exam- 
ination of  parties  preliminary  to  the  formal  hearing  of 
the  matter.  In  this,  as  in  all  other  respects,  the  proce- 
dure is  entirely  flexible  and  within  the  control  of  the 
Master  before  whom  the  evidence  is  conducted,  and  he 
may,  to  the  extent  which  the  particular  circumstances 
of  the  case  render  it  desirable,  adopt  any  or  all  of  the 
proceedings  in  the  action  as  may  appear  conducive  to 
the  best  results  in  the  particular  matter  to  be  deter- 
mined. 

He  should  generally  cause  the  proceedings  to  be  so 
earried  on  as  to  lessen  expense  and  expedite  the  wind- 
ing-up. 
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Where  au  affidavit  has  been  filed  in  opposition  to  a      Seoti. 
pi'titiun  the  deponent  may  be  oross-ezamined  thereon:    107-108. 
Mauttoba  Commission  Co.  (191M2)  22  Man.  L.  B.  268. 

Xor  has  tho  Maxtor  power  to  set  aside  conveyances 
as  agrainst  strangers  to  the  winding-up.  See  section 
133,  infra. 

The  court  has  no  power  on  a  chamber  application 
to  determine  the  validity  of  instruments  held  by  stran- 
gers to  the  company:  Re  AfarUime  Trust  Co.,  Ltd.  d 
Bums  (1916)  26  D.  L.  B.  442. 

110.  After  a  wiDding-up  order  is  made  the  court  may,  Coart 
iuhjtvt  to  an  appeal  at'«.t)nling  to  the  practice  of  the  court  in  ^'Jj^**^ 
like  c«ae8,  from  time  to  time  as  to  the  court  may  seem  meet, 
by  order  of  reference,  refer  and  delegate,  according  to  the 
practice  and  procedure  of  the  court,  to  any  officer  of  the  court 
any  of  the  powers  conferred  upon  the  court  by  this  Act.  52  V., 
c.  3;»,  8.  20. 

The  Master-in-Chambers  or  other  subordinate 
judicial  oflScer  has  no  jurisdiction  unless  by  delegation 
to  make  an  order  in  a  winding-up  proceeding :  Re  Sar- 
nia  Oil  Co.  (1893)  15  P.  B.  182. 

*The  powers  to  be  delegated  are  confined  to  those 
conferred  by  the  Act.  The  officer  is  not  made  the  re- 
cipient of  any  of  the  original  jurisdiction  possessed  by 
the  court':  Re  Cormvall  Furniture  Co.  (1909)  18  0.  L. 
B.  per  Moss,  C .J.O.,  at  p.  103. 

The  power  to  fix  the  security  to  be  given  by  the 
liquidator  mav  be  delegated  under  the  section :  ShooU 
hred  V.  C7arJl'(1890)  17  S.  C.  B.  265,  272,  279;  so  also 
the  power  to  settle  the  list  of  contributories :  Re  Wind- 
ing-up  Act  and  Atberta  Loan,  dtc,  Co.  (1917)  32  D.  L. 
B.  795.  The  delegated  official  has  authority  in  settling 
the  list  to  enquire  whether  shares  in  respect  of  which 
certificates  for  paid  up  stock  have  been  issued  have  in 
fact  had  anything  paid  thereon :  Re  Cornwall  Furniture 
Co.  (1919)  18  O.  L.  B.  101.  But  in  the  absence  of  fraud 
the  court  will  not  enquire  into  the  value  of  the  consid- 
eration taken  for  the  issue  of  paid-up  shares,  and  the 
Master  accordingly  is  incompetent  to  make  such  en- 
quiry:  Rv  riess  (1894)  23  S.  C.  B.  644,  as  explaineil  in 
Re  CorttuaU  Furniture  Co.,  supra,  by  Moss,  C.J.O.,  at 
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Order  of 
reference, 


Sect.  110.  p.  105,  who  threw  doubt  on  Re  Harris  (1905)  5  0.  W.  E. 
649.  However,  see  Re  Raven  Lake,  Sc,  Cement  Co., 
National  Trust  v.  Trusts  S  Guarantee  (1911)  24  0.  L. 
R.  286. 

The  Master-in-Ordinary  or  other  officer  of  the  court 
to  whom  its  powers  are  delegated,  is  not  a  court  of 
competent  jurisdiction  within  s.  98,  for  the  purpose  of 
trying  the  question  of  the  propriety  and  value  of  a 
transfer  of  property  alleged  to  be  an  unjust  prefer- 
ence: Hart  V.  Ontario  Express,  dc,  Co.,  Molson's 
Bank  Claim  (1894)  25  0.  E.  247. 

The  referee  to  whom  the  winding-up  is  referred, 
subject  to  an  appeal,  is  functus  officio  as  to  all  matters 
dealt  with  by  his  report,  and  cannot  directly  or  in- 
directly interfere  with  any  appeal  therefrom,  e.g.,  by 
directing  the  amendment  of  a  notice  of  appeal  from  the 
report:  Re  Anglo-American  Fire  Insurance  Co.  (No. 
1)  (1919)  16  0.  W.  N.  149. 

For  the  form  of  order  of  reference,  see  Re  Army  & 
Navy  Clothing  Co.  (1902)  3  0.  L.  E.  37,  38. 

Section  110  is  intra  vires  of  the  Dominion  Parlia- 
ment: Re  Farmers'  Bank  of  Canada,  Lindsay's  Case 
(1916)  28  D.  L.  E.  328 ;  35  0.  L.  E.  470. 


Service  of 
process   out 
of  jurisdic- 
tion. 


Order  of 
court  to  be 
deemed 
judgment- 


111.  The  court  shall  have  the  power  and  jurisdiction  to 
cause  or  allow  the  service  of  process  or  proceedings  under  this 
Act  to  be  made  on  persons  out  of  the  jurisdiction  of  the  court, 
in  the  same  manner,  and  with  the  like  effect,  as  in  ordinary 
actions  or  suits  within  the  ordinary  jurisdiction  of  the  court. 
52  v.,  c.  32,  s.  19. 

112.  Every  order  of  the  court  or  judge  for  the  payment  of 
money  or  costs,  charges  or  expenses  made  under  this  Act  shall 
be  deemed  a  judgment  of  the  court,  and  may  be  enforced  against 
the  person  or  goods  and  chattels,  lands  and  tenements  of  the 
person  ordered  to  pay,  in  the  manner  in  which  judgments  or 
decrees  of  any  superior  court  obtained  in  any  suit  may  bind 
lands  or  be  enforced  in  the  province  where  the  court  making 
the  same  is  situate.  58-59  V.,  c.  18,  s.  1. 

113.  The  practice  with  respect  to  the  discovery  of  assets  of 
judgment  debtors,  from  time  to  time  in  force  in  the  superior 

covery^  avail-  courts  or  in  any  superior  court  in  the  province  where  any  such 
able.  order  is  made,  shall  be  applicable  to  and  may  be  availed  of  in 

like  manner  for  the  discovery  of  the  assets  of  any  person  who 


Ordinary 
practice  in 
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by  such  ord«r  im  ordered  to  pay  any  money  or  coetii,  chargei  or  Beet.  113. 
•ipeBMi.    6»-6»  v.,  c  18,  •.  1.  


114.  IVbt«  due  to  any  person  against  whom  sueli  order  for  Attacfament 
the  payment  of  money,  costs  or  expenses  has  been  obtained,  "<'  .^f"^* 
may,  in  any  province  where  the  attachment  and  garnishment  d«bu. 
of  dchtM  is  allowed  by  law,  be  attached  and  gamisheed  in  the 
mime   manner  br  debts  in  such   province  due  to  a  jud)(incnt 
debtor  nuiv  ite  attached  and  garnisheed  by  a  judgment  creditor. 
R.  S.,  c.  1>J>,  5.  79. 

See  Imperial  v.  Provost  (1910)  11  Que.  P.  E.  150. 

A  garnishee  order  nisi  isBaed  by  the  Supreme  Court 
of  Ontario  at  the  instance  of  the  liquidator  of  an  insol- 
vent company  is  no  answer  to  a  workman's  claim  for 
judgment  under  the  Master  and  Servant  Act,  R.  S. 
Sask.  1909,  o.  149,  for  wages  earned  in  Saskatchewan : 
Henderson  v.  C.  P.  R.  (1916)  30  D.  L.  B.  62. 

116.  In  any  action,  suit,  proceeding  or  contestation  under  witneasw' 
this  Act,  the  court  may  order  the  issue  of  a  writ  of  «u6p<Kfui  stteDdanc*. 
ad  Ustificandum  or  of  subpasna  duces  tecum,  commanding  the  ^^  ■•corsd. 
attendance,  as  a  witness,  of  any  person  who  is  within  Canada. 
R.  S..  c.  129,  8.  80. 

116.  The  court  may,  at  any  time  before  or  after  it  has  made  Arrest  of 
a  winding-up  order,  u]>on  proof  IxMng  given  that  tiiere  is  reason-  sbscoDding 
able  cause  for  believing  that  any  contributory  or  any  past  or  ^^ffl'JiJJi**'^ 
present  director,  manager,  officer  or  employee  of  the  company  is  and  •eiiur« 
about  to  quit  Canada  or  otherwise  abscond,  or  to  remove  or  <>'  Wttf***^ 
conceal  any  of  his  goods  or  chattels,  for  the  purpose  of  evading  ao^  books, 
payment  of  calls,  or  for  avoiding  examination  in  respect  of  the 
afTairs  uf  tlie  company,  cause  such  person  to  be  arrested,  and  his 
)MH>k>-,  pajKTs,  moneys,  securities  for  money,  goods  and  chattels 
to  be  seized,  and  him  and  them  to  be  safely  kept  until  sudi  time 
as  the  court  orders.     R.  S.,  c.  129,  s.  52. 

Compare  Imiierial  Companies  Act,  1862,  s.  118. 

As  to  the  requirements  and  form  of  the  affidavit  ne- 
cessary to  found  an  order  for  arrest  under  this  section, 
see  Central  Bank  v.  Earle  (1889)  28  N.  B.  B.  173,  in 
which  it  was  held  that  it  must  appear  by  the  affidavit 
that  the  suit  in  question  was  brought  by  the  direction 
of  the  liquidator,  and  by  order  of  the  Court  under  the 
Winding-up  Act 

And  see  In  re  Imperial  Mercantile  Credit  Co.  ( 1867) 
U  B.  5  Kq.  264,  and  Cotton  Plantation  Co.  of  Natal 
(1868)  W.  N.  79. 
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Sect.  117. 

Examina- 
tion of  per- 
sons having 
effects  of 
company, 
or  informa- 
tion. 


117.  The  court  may,  after  it  has  made  a  winding-up  order, 
summon  before  it  or  before  any  person  named  by  it,  any  officer 
of  the  company  or  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  of  the  company,  or  sup- 
posed to  be  indebted  to  the  company,  or  any  person  whom  the 
court  deems  capable  of  giving  information  concerning  the  trade, 
dealings,  estate  or  effects  of  the  company.    R.  S.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  Act,  1862,  s.  115;  Com- 
panies (Consolidation)  Act,  1908,  s.  174. 

The  section  'confers  a  special  power,  of  an  inquisi- 
torial character,  intended  to  be  used  by  the  liquidator 
for  his  own  guidance  in  the  conduct  of  the  liquidation ' : 
Re  Sovereign  Bank  of  Canada  (1915)  34  0.  L.  E.  577, 
per  Boyd,  C.,  at  p.  579.  It  is-a  proceeding  not  for  the 
purpose  of  taking  evidence,  but  of  obtaining  informa- 
tion. On  this  ground  creditors  were  refused,  under  s. 
115  of  the  Act  of  1862,  leave  to  attend  at  the  examina- 
tion to  obtain  information  for  the  purpose  of  establish- 
ing a  claim  against  the  company:  In  re  Norwich  Equit- 
able, Sc,  Co.  (1884)  27  Ch.  D.  515.  The  application 
when  made  by  the  liquidator  is  ex  parte  without  affi- 
davit, but  where  a  contributory  desires  to  put  the  sec- 
tion in  force  he  must  give  notice  to  the  liquidator ;  and 
semble  the  person  summoned  to  be  examined  has  no 
locus  standi  to  appeal  against  the  order  directing  his 
examination:  Ee  Gold  Co.  (1879)  12  Ch.  D.  77,  82,  83. 

The  issuing  of  a  summons  is  a  matter  wholly  in  the 
discretion  of  the  court:  In  re  Imperial  Continental 
Water  Corporation  (1886)  33  Ch.  D.  314,  319. 

Where  the  order  to  examine  is  made  at  the  instance 
of  a  contributory,  the  latter  may  not  take  advantage  of 
the  section  for  the  purpose  of  enforcing  his  own  rights 
against  the  person  examined,  and  thereby  obtain  a 
means  of  discovery  greater  than  the  law  affords :  In  re 
Imperial  Continental  Water  Corporation  (1886)  33  Ch. 
D.  314.  In  certain  circumstances,  however,  there  may 
be  a  defined  right  of  discovery  open  to  a  contributory, 
and  in  Re  Sovereign  Batik  of  Canada,  supra,  the  court 
on  the  refusal  of  the  liquidator  to  enter  on  the  examina- 
tion proposed  by  the  contesting  contributories,  and  the 
refusal  of  the  Official  Referee  to  allow  the  contribu- 
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tones  to  examine  oertain  persons,  directed  that  the  Sect.  117. 
Official  Referee  should  consider  the  appellant's  appli- 
cation  to  examine  a  former  general  manager  of  the  in- 
solvent bank  in  the  view  that  the  contributorieH  might 
have  a  claim  to  invoke  the  aid  of  s.  117. 

See  also  Re  Toronto  Rowing  Club  (1916)  37  0.  L. 
B.23;31D.  L.B.686. 

lis.  If  any  person  so  summoned,  after  being  tendered  aivnoB 
reasonable   Mum   for   his  expenses,   refuses,   without  a  lawful  •umnioBMl 
excuse,  to  attend  at  the  time  appointed,  the  court  may  cause  j^tteml!' 
such  person  to  lie  apprehended  and  brought  up  for  examination. 
R.  S.,  c,  129,  8.  81. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (4). 

119.  The  court  may  require  any  such  officer  or  person  to  production 
}>roduce  before  the  court,  any  book,  paper,  deed,  writing  or  other  "'  i>«p««»- 
>i<K'ument  in  his  custody  or  power  relating  to  the  company.  ' 

H.  S.,  c.  129,  s.  81. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (3). 

See  Re  Toronto  Rowing  Club  (1916)  37  0.  L.  E.  23; 
31  D.  L.  R.  686. 

120.  If  any  person  claims  any  lien  on  papers,  deeds,  writing!  Lien  oo 
or  ilocumentA  produced  by  him,  hucH  production  shall  be  with-  documenu. 
out  prejudiit*  to  mc\\  lien,  and  the  court  shall  have  jurisdiction 

in  the  winding-up  to  determine  all  questions  relating  to  such 
lien.    R.  S.,  c.  129.  s.  81. 

Cf.  Imperial  Companies  Act,  1862,  s.  115;  Consoli- 
dation Act,  1908,  s.  174  (3). 

Production  of  documents  •  without  prejudice  '  to 
the  lien  does  not,  where  the  same  is  a  'passive'  lien,  in 
any  wise  affect  it  so  as  to  entitle  the  claimant  to  prior- 
ity over  the  claims  of  other  creditors :  Executors  and 
Adfninistrators  Trust  Co.  v.  Seaborn  (1916)  27  D.  L.  R. 
427. 

181.  The  court  or  person  so  named  may  examine,  upon  oath.  Bxaminatioo 
either  by  word  of  mouth  or  upon  written  interrogatories,  any  o*>  «•*'> 
person  appearing  or  brought  up  in  manner  aforesaid,  concerning 
the  afTairs,  dealings,  estate,  or  efTects  of  the  company,  and  may 
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Sect.  121.  reduce  to  writing  the  answers  of  any  such  person,  and  require 
him  to  subscribe  the  same.    R.  S.,  c.  129,  s.  88. 

Cf.  Imperial  Companies  (Consolidation)  Act,  1908, 
s.  174  (2). 


Inspection 
of  books 


122.  After  a  winding-up  order  has  been  made,  the  court  may 
,  make  such  order  for  the  inspection,  by  the  creditors,  sharehold- 

ers, members  or  contributories  of  the  company,  of  its  books  and 
papers,  as  the  court  thinks  just. 

Limitation  of       2.  Any  books  and  papers  in  the  possession  of  the  company 
inspection.     ^^^  |^g  inspected  in  conformity  with  the  order  of  the  court,  but 
not  further  or  otherwise.    R.  S.,  c.  129,  s.  54. 

Compare  Imperial  Companies  Act,  1862,  s.  156. 
The  liquidator  is  entitled  to  the  custody  of  the  books 
'  as  against  a  mortgagee.  Special  circumstances  must 
generally  be  shewn  in  order  to  obtain  an  order  for  in- 
spection: Ex  p.  Buchanan  (1866)  15  W.  R.  99;  Re  Im- 
perial Land  Co.  of  Marseilles  (1882)  W.  N.  173;  Co- 
lonial Engineering  Co.  &  Dominion  Light,  Heat  S 
Power  Co.  (1911-2)  13  Que.  P.  R.  436.  Where  inspec- 
tion is  sought  for  some  purpose  other  than  that  of  the 
winding-up  the  order  will  be  refused:  Re  North  Bra- 
zilian Sugar  Factories  (1888)  37  Ch.  D.  83.  And  see 
Ex  p.  Walker  (1851)  15  Jur.  853;  Lancashire  Cotton 
Spinning  Co.  v.  Greatorex  (1866)  14  L.  T.  290;  Re 
Emma  Silver  Mining  Co.  (1875)  L.  R.  10  Ch.  194;  Re 
Lisbon  Steam  Tramways  Co.  (1875)  W.  N.  54;  Re 
National  Financial  Co.  (1867)  15  W.  R.  499. 


Officer  of 
company 
misapplying 
money. 


Order   com- 
pelling re- 
payment. 


123.  When  in  the  course  of  the  winding-up  of  the  business 
of  a  company  under  this  Act,  it  appears  that  any  past  or  present 
director,  manager,  hquidator,  receiver,  employee  or  officer  of 
such  company  has  misapplied  or  retained  in  his  own  hands,  or 
become  liable  or  accountable  for  any  moneys  of  the  company, 
.or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company,  the  court  may,  on  the  application  of  any  liqui- 
dator, or  of  any  creditor  or  contributory  of  the  company,  not- 
withstanding that  the  offence  is  one  for  which  the  offender  is 
criminally  liable,  examine  into  the  conduct  of  such  director, 
manager,  liquidator,  receiver,  officer  or  employee,  and,  upon 
such  examination  may  make  an  order  requiring  him  to  repay 
any  moneys  so  misapplied  or  retained,  or  for  which  he  has  be- 
come liable  or  accountable,  together  with  interest,  at  such  rate 
as  the  court  thinks  just,  or  to  contribute  such  sums  of  moneys 
to  the  assets  of  the  company,  by  way  of  compensation  in  respect 
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of  iuch  miaipplioation,  retention,  miifatMiioe  or  breach  of  Soot.  18S. 
truit,  M  the  court  thinki  fit    R.  8.,  c  129,  t.  83.  


The  section  reprodaoes  s.  165  of  the  Imperial  Ck>m-  inp»r(ai 
panies  Act,  1862.  The  oorresponding  seotion,  215  (1)  m««^o- 
of  the  Companies  (Consolidation)  Act,  1908,  is  some- 
what wider  in  ita  terms,  including  'any  person  who 
has  taken  part  in  the  formation  or  promotion  of  the 
company,'  receivers,  employees  and  promoters.  The 
more  recent  English  cases  must  accordingly  be  applied 
with  caution  as  regards  the  cUsscs  of  pt^rsons  liable 
under  s.  123. 

The  principle  of  the  Winding-up  Act  is  that  all 
claims  which  are  capable  of  being  satisfactorily  dealt 
with  in  the  winding-up  should  be  so  disposed  of,  and  a 
shareholder  will  not  be  permitted  to  bring  an  action 
against  the  directors  and  ofiScors  for  misfeasance:  Re 
Farmers*  Loan  dt  Savings  Co.,  Ex  p.  Toogood  (1908) 
8  O.  W.  B.  12.  If,  however,  the  cause  of  action  against 
a  director  is  a  personal  wrong,  the  right  to  sue  the 
dirtH'tor  persists,  and  no  leave  is  necessary  uinler  s.  22, 
for  the  assets  of  the  company  would  not  be  benefited 
or  affected  by  the  result  of  the  litigation,  ibid. 

The  section  creates  no  new  right,  its  effect  being  Effect  of 
merely  to  provide  a  summary  procedure  for  enforcing  ••<^'o«»- 
against  an  officer  of  the  company  liability  for  breach 
of  trust  or  other  misconduct,  which  prior  to  the  Act 
might  have  been  enforced  by  action:  Irish  Provident 
r  ranee  Co.,  Ltd.  (1913)  1  Ir.  352.  *The  misfeasance 
*a  .  .  .  is  one  which  docs  not  create  liability 
but  relates  to  procedure  alone.  .  .  .  The  liability 
must  be  found  outside  the  section:  Re  Owen  Sound 
Lumber  Co.  (1915)  34  O.  L.  B.  528,  per  Middleton,  J. 
The  summary  procedure  is  in  addition  to  other  rights 
of  action  and  if  the  liquidator  prefers  to  obtain  leave 
and  bring  an  action  he  may  do  so :  Northern  Trust  v. 
Butchart  (1917)  35  D.  L.  B.  169. 

The  Master  has  jurisdiction  under  the  order  of  dele-  Master's 
gation  to  deal  \^*ith  questions  of  misfeasance:  Re  Bolt^^^^^^^^^- 
iV  Iron  Co.,  Livingstone's  Case  (1887-9)  14  (J.  R.  211, 
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Sect.  123.  affirmed  (1889)  16  A.  E.  397;  Re  Owen  Sound  Lumber 
Co.  (1916-17)  38  0.  L.  E.  414,  420. 

Misfeasance.  Misfeasance  has  been  defined  so  as  to  include  a 
breach  of  duty  by  an  officer  the  direct  consequence  of 
which  has  been  a  misapplication  of  its  assets  resulting 
in  pecuniary  loss  to  the  company  for  which  he  could  be 
made  responsible  by  an  action  at  law  or  in  equity :  In  re 
Kingston  Cotton  Mill  Co.  (No.  2)  (1896)  2  Ch.  279,  283. 
And  see  Coventry  &  Dixon's  Case  (1880)  14  Ch.  D.  660 ; 
Cavendish  Bentick  v.  Fenn  (1887)  12  App.  Cas.  652. 

Under  the  section  three  questions  are  involved:  (1) 
Has  the  person  sought  to  be  charged  been  guilty  in 
relation  to  the  company  of  one  or  more  of  the  acts 
specified  in  the  section?  (2)  If  so,  has  loss  resulted  to 
the  company  or  its  assets  for  which  compensation 
ought  to  be  directed  to  be  made?  and  (3)  what  is  the 
extent  of  the  compensation  which  ought  to  be  directed? : 
In  re  Manes  Tailoring  Co.,  Crawford's  Case  (1909)  18 
0.  L.  E.  572,  per  Moss,  C.  J.O.,  at  p.  580. 

Pecuniary  In  order  to  bring  a  case  within  the  section,  it  must 

company^^  be  showQ  that  pecuniary  loss  to  the  company  resulted 
from  the  act  or  default  complained  of :  In  re  New  Ma- 
shonaland  Co.  (1892)  3  Ch.  577 ;  Irish  Provident  Insur- 
ance Co.,  Ltd.  (1913)  1  Ir.  352.  Loss  to  the  company 
is  an  essential  ingredient  of  the  offence:  Re  Dominion 
Trust  Co.  (Directors'  Case)  (1917)  32  D.  L.  E.  63;  Ee 
Stewart,  Howe  <&  Meek  (1913)  9  D.  L.  E.  484. 

A  director  may  be  liable  even  though  he  may  only 
liave  been  guilty  of  a  mistake  of  law  and  not  of  any 
moral  wrongdoing:  In  re  Manes  Tailoring  Co.,  Ltd. 

■  (1909)  18  0.  L.  E.  572.  It  has  been  held,  however,  that 
a  bona  fide  transaction  with  the  company  impracticable 
only  on  the  ground  of  ultra  vires  will  be  set  aside  only 

'  subject  to  the  terms  that  both  parties  are  restored  to 
their  original  rights:  Irish  Provident  Insurance  Co., 
Ltd.  (1913)  1  Ir.  352.  If  the  act  of  misfeasance  is 
neither  ultra  vires  nor  fraudulent,  nor  dishonest,  it 
must  be  shown  that  the  directors  did  not  really  exer- 
cise their  discretion  or  judgment  as  such:  In  re  Ma- 
shonaland  Co.  (1892)  3  Ch.  577.    Directors  who  have 
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taken  no  active  part  in  tho  management  of  the  com-  feet.  123. 
pany '«  buBincss,  who  have  attended  no  meetings  and  ~ 

are  not  cognizant  of  any  of  the  acts  or  omissions  of  the 
board  are  not  liable:  Re  Dominion  Trust  Co,  (Direc- 
tors' Cast)  (1917)  32  D.  L.  B.  G3. 

The  duties  and  responsibilities  of  directors  have 
been  considered  g<*nerally  under  s.  80  of  the  Companies 
Act,  which  see.  See  also  for  liability  in  respect  of 
improper  dividends,  ss.  70  and  82  of  the  Companies 
Act;  in  respect  of  |K>nnitting  the  transfer  of  unpaid 
shares,  s.  83,  and  unauthorized  remuneration  of  direc- 
tors, s.  80  of  the  Companies  Act. 

Directors  who  knowingly  or  without  the  exercise  i>iviiieo<u. 
of  ordinar\'  prudence,  sanction  the  payment  of  a  divi- 
dend in  diminution  of  capital  arc  jointly  and  severally 
liable:  Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L. 
R.  169;  but  negligence  must  be  so  gross  as  to  amount  to 
a  breach  of  trust:  ibid.  p.  183.  Where,  however,  direc- 
tors in  d(H;laring  dividends  in  diminution  of  capital 
have  acted  honestly  and  have  not  been  guilty  of  wilful 
blindness  or  carelessness,  they  have  been  excused :  Re 
Owen  Sound  Luntiwr  Co.  (1916-17)  38  0.  L.  R.  414. 

Where  directors  have  no  power  to  authorize  pay- OommisdoiM. 
ment  of  commissions  out  of  the  company's  funds 
to  persons  who  have  procured  subscriptions  for  the 
company's  shares,  they  arc  liable  on  a  misfeasance 
snmmons  to  repay  to  the  liquidator  the  sums  so  im- 
proi)erly  expended  under  their  authority  vRe  Monarch 
Bank  of  Canada  (1910)  22  O.  L.  R.  516;  so  also  where 
Uie  directors  knowingly  or  without  the  exercise  of  or- 
dinary prudence,  sanction  an  illegal  remuneration  of 
dirtH't<»r8  or  anv  ultra  vires  or  illegal  pa\inents: 
Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L.  R.  169. 

Moneys  taken  by  directors  in  pa>7nent  of  services R(.niuiieni- 
where  "such  payment  is  not  authorized  are  taken  in**°°- 
breach  of  trust  and  are  recoverable:  Re  Bolt  d  Iron 
Co.,  Livingstone's  Case  (1887-9)14  O.  R.  211,  affirmed 
(1889)  16  A.  R.  397.  Likewise  a  couiinission  on  shares 
subscribed  for  in  the  memorandum  of  association  by  the 
director  in  question  where  the  commission  was  not  au- 
thorized by  the  articles  or  referred  to  in  the  pros|)ectu8 
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Sect.  123.  and  was  therefore  illegal  under  the  governing  Com- 
Misfeasance  P^^ies  Act:  Re  Canadian  Diamond  Co.  (1913)  11  D.  L. 
■  R.  252.  In  Re  Oiven  Sound  Lumber  Co.  (1916-7)  38  0. 
L.  R.  414,  a  director  was  held  liable  to  refund  moneys 
paid  to  him  for  guaranteeing  the  company's  indebted- 
ness in  pursuance  of  a  resolution  of  the  directors  in- 
valid for  lack  of  confirmation  by  the  shareholders. 

Where  directors  of  a  company  had  obtained  money 
on  the  representation  that  the  funds  would  be  invested 
on  mortgage,  whereas  they  were  in  fact  used  to  dis- 
charge pressing  claims  of  the  company's  creditors,  all 
the  directors  who  stood  by  in  circumstances  which 
should  have  aroused  their  suspicions  were  held  person- 
ally liable  on  a  misfeasance  suftmions  for  the  amount 
so  misapplied,  the  sum  being  directed  to  be  paid  to  the 
liquidator  for  repayment  to  the  person  defrauded :  Re 
Traders'  Trust  Co.  &  Kory  (1916)  26  D.  L.  R.  41. 
Promoters.  Where  promoters  by  reason  of  being  officers  of  the 

company  are  within  the  section  their  liability  for  un- 
disclosed profits  may  be  enforced  by  misfeasance  sum- 
mons; cf.  Leeds  &  Hanley  Theatres  of  Varieties {1^Q2) 
2  Ch.  809,  and  see  the  note  on  Promoters  at  pp.  204 
ff.,  supra. 

A  director  who  had  joined  in  sanctioning  the 
issue  to  himself  of  shares  as  paid-up  which  were,  in 
fact,  not  fully  paid  and  had  transferred  his  shares, 
receiving  $125  more  than  he  had  paid,  and  the  shares 
were  subsequently  forfeited  for  non-payment  of  calls, 
was  held  liable  for  breach  of  trust  in  assuming  to 
accept  the  shares  as  paid-up,  but  the  measure  of  dam- 
ages was  held  to  be  the  market  value  of  the  shares  at 
the  date  of  allotment.  The  shares  not  then  being  of 
any  market  value,  his  profit,  the  sum  of  $125,  was  the 
extent  of  his  liability:  In  re  Manes  Tailoring  Cq.,  Ltd. 
(1909)  18  0.  L.  R.  572.  The  same  rule  was  applied 
where  a  promoter  had  distributed  among  directors  a 
portion  of  a  block  of  shares  issued  to  him  as  fully  paid 
but  without  consideration  on  a  sale  by  him  to  the  com- 
pany, and  the  value  of  the  shares  being  shown  to  be 
nil  the  directors,  though  liable  as  contributories  on  any 
shares  in  their  hands,  were  held  not  liable  under  the 


MIBFBASANOB.  869 

section  where  Uioy  had  sold  their  sharcB  under  oiroum-  Sect.  123. 
stances  not  involving  a  violation  of  duty:  He  Owen 
Sound  Lumber  Co.  (11M6-7)  38  O.  L.  K.  414.    In  the 
latter  instance  the  directors  would  remain  liable:  Re 
Peterborough  Cold  Storage  (1907)  14  O.  L.  B.  475. 

Where  directors  adopt  a  system  of  doing  business 
which  disregards  a  provision  of  the  governing  statute, 
e.g.,  a  requiremont  that  corporate  and  trust  moneys 
are  to  be  kept  separate,  that  is  prima  facie  a  defective 
and  n€»gligont  system  and  if  loss  can  be  shown  to  have 
resulted  therefrom  they  will  be  guilty  of  misfeasance: 
Ife  Dominioti  Trust  Co.  (Directors*  Case)  (1917)  32 
D.  L.  B.  63,  65. 

Neglect  or  omission  to  attend  meetings  is  not  the  No  liAbUity. 
same  as  neglect  or  omission  of  a  duty  which  ought  to 
Ik*  iKTfornied  thereat:  Marqui.s  of  Bute's  Case  (1892) 
2  Ch.  100.  Merely  voting  in  favor  of  a  resolution  autho- 
rizing payment  to  a  co-director  which  fails  to  have  any 
binding  effect  because  not  confirmed  by  the  share- 
holders, is  not  misfeasance:  Re  Owen  Sound  Lumber 
Co.  (1916-7)  38  O.  L.  R.  414.  Wliere  an  illegal  pay- 
ment of  money  has  been  authorized  by  an  ultra  vires 
resolution  mere  concurrence  in  the  resolution  is  not 
sufficient  to  impose  liability  where  the  director  has  not 
taken  part  in  the  payment:  Cullerne  v.  London,  dc, 
Permanent  Building  Society  (1890)  25  Q.  B.  D.  485; 
Young  v.  A'oio/,  dc,  Society  (1905)  1  K:  B.  687,  and 
see  Re  Monarch  Bank  of  Canada  (1910)  22  0.  L.  B. 
516. 

Acceptance  of  paid-up  shares  of  a  company  for  pre- 
inoorporation  services  where  the  memorandum  of 
association  authorized  the  issue,  though  the  prospectus 
in  effect  stated  that  the  power  to  make  such  issue  would 
not  be  exercised,  and  there  was  no  claim  of  fraud  as  to 
the  rendering  or  value  of  the  services  and  no  allegation 
of  loss  to  the  company,  was  held  not  to  be  misfeasance: 
Re  Canadian  Diamond  Co.  (1913)  11  D.  L.  B.  252. 

Acting  as  a  director  without  qualification  is  not 
misfeasance,  no  loss  being  shown :  Coventry  d  Dixon's 
Case  (1880)  14  Ch.  D.  660. 
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It  is  not  necessary  that  a  director  to  be  liable  under 
the  section  be  validly  appointed;  de  facto  directors  will 
be  liable:  Coventry  &  Dixon's  Case  (1880)  14  Ch.  D. 
660;  Owen  Sound  Lumber  Co.  (1916-07)  38  0.  L.  R. 
414;  Northern  Trust  Co.  v.  Butchart  (1917)  35  D.  L.  R. 
169, 180.  Provisional  directors  are  covered  by  the  sec- 
tion: Re  Monarch  Bank  of  Canada  (1910)  22  0.  L.  R. 
516,  but  not  a  trustee  for  bondholders :  Astley  v.  New 
Tivoli  (1899)  1  Ch.  151,  154  (per  North,  J.);  nor  the 
company's  solicitors:  Carter's  Case  (1886)  31  Ch.  D. 
496. 

There  is  no  right  of  set-off  against  a  claim  made  by 
the  liquidator:  Ex  p.  Pelly  (1882)  21  Ch.  D.  492;  Re 
Bolt  and  Iron  Co.,  Livingstone's  Case  (1887-9)  14  0.  R. 
21,  affirmed  (1889)  16  A.  R.  397. 

As  to  the  operation  of  the  Statute  of  Limitations, 
see  Flitcroft's  Case  (1882)  21  Ch.  D.  bl9;  Masonic,  Sc, 
Co.  V.  Sharpe  (1892)  1  Ch.  154;  National,  &c.,  Co. 
(1902)  2  Ch.  34;  North  American  Land,  Sc,  Co.-  v. 
Watkins  (1904)  1  Ch.  242,  affirmed  (1904)  2  Ch.  233. 

In  National  Bank  of  Wales  (1899)  2  Ch.  629  the 
rate  allowed  was  five  per  cent.,  though  tlie  director 
eventually  escaped  liability  in  the  House  of  Lords. 

The  application,  which  may  be  made  by  any  liqui- 
dator, creditor  or  contributory  is  ex  parte  when  made 
by  the  liquidator,  and  on  notice  to  the  liquidator  if 
made  by  a  creditor  or  contributory.  Semble,  if  the 
application  is  by  a  contributory  he  must  have  a  direct' 
pecuniary  interest  in  the  success  of  the  application: 
Cavendish  Bentick  v..  Fenn  (1887)  12  App.  Cas.  652. 
The  procedure  authorized  by  the  section  is  an  indepen- 
dent and  principal  one  and  cannot  be  taken  incidentally 
by  the  liquidator  counterclaiming  for  damages  against 
a  director  by  way  of  contestation  of  the  latter 's  claim 
against  the  company  as  a  creditor :  Re  Boston  Shoe  Co. 
(1914)  16  D.  L.  R.  856. 

If  the  liquidator  is  unsuccessful  the  costs  are  usu- 
ally given  out  of  the  estate,  but  the  liquidator  may  be 
compelled  by  the  order  to  pay  the  costs  out  of  his  own 
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pocket:  In  re  W.  Powell  S  Sons  (1896)  1  Gh.  681.  Sect.  123. 
CoHta  may  be  impoR<Hl  against  tlie  defendants  even 
though  thoy  succeed  in  showing  that  tlieir  misconduct 
has  oansed  the  company  no  pecuniary  loss  so  that  the 
liquidator's  claim  fails:  In  re  David  Ireland  d  Co, 
(1905)  1  Ir.  133. 

184.  The  court  may,  by  any  order  made  after  the  winding-  lii«p«iMrtBf 
up  order  and  the  appointment  of  a  liquidator,  dispense  with  *'"  notic*. 
••  to  creditors,  oontrihutories,  shareholders  or  members  of 
ompany  required  by  this  Act,  where  in  its  discretion  such 
notice  may  properly  be  dispensed  with.    b%  V.,  e.  32,  s.  11. 

195.  The  courts  of  the  various  provinces,  and  Uie  jud^e^  Coarta  and 
of  the  said  courts  respectively,  shall  be  auxiliary  to  one  another  ^""M^* 
for  the  purposes  of  this  Act;  and  the  winding-up  of  the  business  Transfer 
of  the  company  or  any  matter  or  proceeding  relating  thereto  from  one 
may  be  transfrrred  from  one  court  to  anotlier  with  the  concur-  ''""»L!J* 
rence,  or  by  the  order  or  orders  of  the  two  courts,  or  by  an 
order  of  the  Supreme  Court  of  Canada.    R  S.,  c.  129,  s.  84. 

The  Court  which  has  made  the  winding-up  order  is 
a  Dominion  Court  ad  hoc  and  can  restrain  by  injuncr 
tion  proceedings  against  the  liquidator  in  the  Courts 
of  other  provinces:  Baxter  v.  Central  Bank  (1891)  20 
O.  R.  214.  Generally  speaking  a  provincial  Court 
should  not  act  except  at  the  request  of  the  Dominion 
Court,  but  if  requested  should  in  every  way  assist  such 
Court :  3/oti7i<  v.  Dominion  Trust  Co.  (1914-15)  8  Sask. 
L.  R.  404.  As  to  transfer  of  a  proceeding  from  one 
Court  to  another,  see  Stewart  v.  Lepage  (1916)  53  S. 
C.  R.  337, 349. 

The  section  does  not  authorize  the  Courts  of  one 
province  to  entertain  an  application  for  leave  to  pro- 
ceed with  an  action  there  commenced  after  a  winding- 
up  order  has  been  made  in  another  province.  The  ap- 
plication should  be  made  in  the  winding-up  proceed- 
ings to  the  Court  which  made  the  order:  Brewster  v. 
Canada  Iron  (1914-5)  7  O.  W.  N.  128.  See  also  Re 
Dominimi  Cold  Storape  Co.  (1898)  18  P.  R.  68. 

On  an  application  in  Saskatchewan  for  leave  to  pro- 
ceed there  against  the  defendant  company  and  its 
liquidators  for  an  order  requiring  the  latter  to  account 
for  property  in  their  hands  locally  situate  in  Saskat- 
chewan, the  Court  in  British  Columbia  having  made 
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Sect.  125.  the  winding-up  order,  it  was  held  that  the  provincial 
Court  should  not  intervene  except  on  the  ground  of 
emergency  which  was  not  made  out  on  the  application : 
Mowat  V.  Dominion  Trust  Co.  (1914-15)  8  Sask.  L.  E. 
404. 

Before  an  action  against  the  company  was  com- 
menced in  Alberta  a  winding-up  order  had  been  made 
by  the  Supreme  Court  of  British  Columbia  where  the 
company  was  domiciled.  It  was  held  in  view  of  s.  22 
lb  at  the  Courts  of  other  provinces  could  not  exercise 
the  jurisdiction  which  they  would  otherwise  possess 
without  leave  of  the  Court  administering  the  provi- 
sions of  the  Act;  but  the  proceedings  taken  were  only 
irregular,  and  not  void,  and  the  Alberta  Court  would 
act  as  ancillary  to  the  British  Columbia  Court  should 
the  latter  desire  the  action  to  proceed.  The  action  was 
stayed  in  the  meantime:  Blais  v.  Bankers'  Trust  Cor- 
poration (1913)  25  W.  L.  R.  653.  See  also  Stewart  v. 
Lepage  (1916)  53  S.  C.  E.  337. 

As  to  the  extra-territorial  jurisdiction  of  the  Court 
of  a  province  under  the  Winding-up  Act  see  Henderson 
V.  0.  P.  J?.  (1916)  30  D.  L.  E.  62. 

Order  of  one        126.  When  an  order  made  by  one  court  is  required  to  be  en- 
court  may      forced  by  another  court,  an  office  copy  of  the  order  so  made, 
by  another,    certified  by  the  clerk  or  other  proper  officer  of  the  court  which 
made  the  same,  under  the  seal  of  such  court,  shall  be  produced  to 
the  proper  officer  of  the  court  required'to  enforce  the  same,  B.  S., 
s.  129,  s.  85. 


another 
court. 


Proceeding  12l7.  Such  last  mentioned  court  shall,  upon  such  production 

on  order  of   of  the  said  certified  copy  of  such  order,  take  the  same  proceedings 

thereon  for  enforcing  the  order  as  if  it  was  the  order  of  the  court 

required  to  enforce  it.    E.  S.,  c.  129,  s.  85. 

The  practice  in  Ontario  is  that  on  production  of  an 
office  copy  of  the  order  certified  as  required  by  s.  126 
execution  may  be  issued  on  the  order  of  the  Court  of 
another  province  without  making  such  order  a  rule  of 
Court  or  obtaining  the  direction  of  a  judge:  Re  Do- 
minion Cold  Storage  Co.,  Lowerey's  Case  (1898)  18 
P.  B.  68. 

In  New  Brunswick  the  practice  is  on  production  of 
the  order  to  the  Eegistrar  to  enter  the  order  as  a  judg- 
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iiient  of  tbo  Court  under  the  rules  made  under  the  Act  Sect.  127. 
by  the  New  Hrunswick  Court  in  Trinity  Term,  188H,  - 
u It). out  any  t'ornial  motion  to  that  «'fr.*cf  •    !>•■  v,., . . 
Uauk  (1915)  43  N.  B.  B.  511). 

128.  The   rulf>M  of  procedure,   for  the  time  being,  as   to  BoIm  mm  to 
- '  Ijiient*  of  pleadings  and  proceedings  in  the  court,  shall  •»«■*»•"*■• 

wj'h,   AS    far  H-    t)ijMtic)»lili',    to   Jill    i»li'juHn<'s   mirl    ttrorocdings 
•  iider  this  Act 

'i.  .\iiy  court  U-l'ore  wliieh  such  pruct-ediugs  are  being  carricrl  Authority  to 
•a  shall  have  full  power  and  autliority  to  apply  to  such  pro-  ■»''•'>• 
eceding.s  the  appropriate  rules  of  such  court  as  to  amendments. 
If  S.,  c.  129,  s.  86. 

188.  No  pleading  or  proceeding  shall  be  void  by  reason  of  irreruUritj 
any  irregularity  or  default  which  may  be  amended  or  disre- <"■  •l«'""I^- 
garded ;  but  the  same  may  be  dealt  with  according  to  the  rules 
and  practice  of  the  court  in  cases  of  irregularity  or  default. 
R.  8.,  c.  129,  8.  87. 

See  the  notes  to  s.  108. 

As  to  amending  the  winding-up  petition  see  the 
notes  to  8.  12.  Wliere  the  liquidator  incorrectly  lias 
brought  an  action  in  his  o^yn  name,  instead  of  in  that 
of  the  company,  leave  may  be  given  to  amend.  See 
Kent  V.  Communaute  (1903)  A.  C.  220. 

130.  Any  powers  by  this  Act  conferred  on  the  court  are  p^^ew  con- 
111  addition  to,  and  not  in  restriction  of  any  other  powers  at  ferred  by 
law  or  in  equitj-  of  instituting  proceedings  against  any  contri-  ^'"f  ,1'^*'*  *"* 
butory,  or  the  estate  of  any  contributory,  or  against  any  debtor  tary. 

of  the  company,  or  his  estate,  for  the  recovery  of  any  call  or 
other  sum  due  from  such  contributory,  debtor,  or  estate;  and 
puch  proceedings  mav  be  instituted  accordingly.  R.  S.,  c.  129, 
-.  90. 

131.  The  court  may,  as  to  all  matters  relating  to  the  wind-  w'whe*  of 
ing-up,  have  regard,  so  far  as  it  deems  just,  to  the  wishes  of  cr«iitor«. 
the  creditors,  contributories,  shareholders  or  members,  as  prove<l 

to  it  by  any  sufficient  evidence.     R.  S.,  c.  129,  s.  10 

131a.  The  court  if  satisflled  that,  with  respect  to  tiu"  \vii<w<-  vc 
or  any  portion  of  the  proceedings,  the  interests  of  creditors,  *' 
cl:  lers  can  be  classified,  may.  after  notice  ^^J)^  of  "*' 

b\  nerwise,  nominate  and  appoint  a  solicitor  creditor*, 

and  counsel  to  represent  each  or  any  class  for  the  purpose  of  the 
proceedings,  and  all  the  persons  composing  any  such  class  shall 
be  bound  by  the  acts  of  the  solicitor  and  counsel  eo  appointed. 
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Sect.  131a.  and  service  upon  such  solicitor  of  notices,  orders,  or  other  pro- 

ceedings  of  which  service  is  required,  shall  for  all  purposes  be, 

and  be  deemed  to  be,  good  and  sufficient  service  thereof  upon  all 
the  persons  composing  the  class  represented  by  him;  and  the 
court  may,  by  the  order  appointing  a  solicitor  and  counsel  for 
any  class,  or  by  subsequent  order,  provide  for  the  payment  of  the 
costs  of  such  solicitor  and  counsel  by  the  liquidator  of  the  com- 
pany out  of  the  assets  of  the  company,  or  out  of  such  portion 
thereof  as  to  the  court  seems  just  and  proper.  6-7  Ed.  VII. 
(1907),  c.  51,. 

No  meeting  is  required  under  this  section :  Re  Lon- 
don Fence,  Ltd.  {No.  1)  (1911)  21  Man.  91. 

Liquidator  13'2.  The  liquidator  shall  be  subject  to  the  summary  juris- 

subject  to     diction  of  the  court  in  the  same  manner  and  to  the  same  extent 
juri^lcdon   ^^  ^^®  ordinary  officers  of  the  court  are  subject  to  its  jurisdic- 
of  court        tion ;  and  the  performance  of  his  duties  may  be  compelled  by 
order  of  the  court.    E.  S.,  c.  129,  s.  30. 

See  the  notes  to  s.  33. 

Remedies  133.  All  remedies  sought  or  demanded  for  enforcing  any 

obtained  claim  for  a  debt,  privilege,  mortgage,  lien  or  right  of  property 
ofder.™""^  upon,  in  or  to  any  effects  or  property  in  the  hands,  possession 
or  custody  of  a  liquidator,  may  be  obtained  by  an  order  of  the 
court  on  summary  petition,  and  not  by  any  action,  suit,  attach- 
ment, seizure  or  other  proceeding  of  any  kind  whatsoever. 
H.  S.,  c.  129,  s.  39.  . 

Compare  Insolvent  Act,  1869,  s.  50;  Insolvent  Act, 
1875,  s.  125. 

The  section  lays  down  the  general  rule  that  the 
liquidator  and  the  estate  are  to  be  protected  from  vexa- 
tious litigation  and  that  claims  against  the  estate  must 
in  general  be  disposed  of  in  the  winding-up  and  not 
otherwise.  See  Re  J.  McCarthy  &  Sons  (1916-7)  38 
0.  L.  R.  3;  32  D.  L.  R.  441;  Re  Ontario  Bank  (1916-17) 
38  0.  L.  R.  242. 


Who  are 
affected. 


The  words  'all  remedies  sought,  etc.,'  apply  to 
creditors  who  have  proved  or  can  prove :  Archibald  v. 
Ealdon,  30  U.  C.  Q.  B.  30,  36.  Nor  need  the  claimant  be 
a  creditor  in  the  strict  sense ;  proceedings  by  cestuis  que 
trust  are  covered  by  the  section:  Stewart  v.  Lepage 
(1916)  53  S.  C.  R.  337,  Davies,  J.,  dissenting;  but  the 
section  does  not  apply  to  a  creditor  who  is  not  seeking 
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to  enforce  his  claim,  e.^.,  a  mortg^agec  who  prefers  to  Sect.  13S. 
stand  outside  the  liquidation :  Re  Kurtz  dt  McLean, 
Ltd.  (1908)  11  O.  W.  R.  437, 439.  It  was  Held,  however, 
under  8.  50  of  the  Insolvent  Act,  1869,  that  where  a 
mortgagee  desired  to  obtain  possession  of  assets  in  the 
handH  of  tlie  liquidator  he  must  proceed  by  summary 
application:  Cronibie  v.  Jackson,  34  U.  C.  Q.  B.  575. 
A  lienholder  may  obtain  leave  to  pursue  his  remedien 
by  application  under  this  section:  Good  v.  Nepisiguit 
Lumber  Co.  (1911-13)  41  N.  B.  R.  57,  74. 

A  suit  can  not  be  entered  against  the  liquidator  Kffect  of 
without  leave  of  the  Court:  Robillard  v.  IHanchet***^^'*^' 
(1901)  Q.  R.  19  S.  C.  383.  Where  a  trust  company  is  in 
process  of  liquidation  under  order  of  the  Court  in  one 
province  this  section  and  section  22  will  prevent  a  suit 
being  brought  in  another  province  to  have  the  liquida- 
tor declared  a  trustee  of  moneys  deposited  with  the 
company  for  investment  and  for  his  removal  and  the 
substitution  of  a  new  trustee  and  the  vesting  in  the 
latter  of  the  securities  representing  the  moneys  de- 
posited:  5<eR'arf  V.  Lepage  (1916)  53  S.  C.  R.  337.  The 
proper  procedure  in  such  a  case  is  an  application  by 
summary  petition,  ibid.,  per  Idington  and  Anglin,  JJ. 
So  also  where  the  plaintifT  claimed  the  right  to  sue  the 
liquidator  for  the  price  of  goods  alleged  to  have  been 
taken  and  sold  by  the  latter,  whereby  the  plaintiff  was 
di'prived  of  his  right  of  stoppage  in  transitu,  it  was 
ht'Ul  that  an  action  having  been  begun  without  leave 
was  barred  by  s.  133 :  H.  J.  Carson  d  Co.  v.  The  Mont- 
real Trust  Co.  (1915)  49  N.  S.  R.  50.  Wliere,  however, 
the  plaintiffs,  trustees  for  bondholders,  had  obtained 
leave  to  bring  an  action  against  the  defendants,  liqui- 
•  lators  of  the  mortgagor  company,  in  respcnit  of  assets 
alleged  to  be  mortgaged  under  the  trust  deed,  claiming 
(1 )  the  proceeds,  or  (2)  damages  for  conversion,  it  was 
held  that  the  language  of  s.  133  was  not  applicable  to 
the  first  claim  and  that  its  applicability  to  the  second  ' 
was  doubtful:  Re  Raven  Lake  Portland  Cement  Co., 
National  Trust  v.  Trusts  and  Guarantee  (1911)  24  O. 
L.  R.  286.  As  regards  land  mortgages  it  has  been  heUl 
that  the  section  is  ap])lieable  to  the  case  of  a  single 
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Summary 
proceeding. 


Sect.  133.  mortgage  only,  and  not  where  there  are  subsequent 
mortgages:  Re  Canada  Cabinet  Co.  (1907)  9  0.  W.  E. 
818. 

Special  circumstances  and  very  substantial  reasons 
are  required  to  justify  the  granting  of  leave  under  s.  22 
and  if  such  leave  has  been  granted  on  a  wrong  principle 
the  plaintiff  may  be  remitted  by  the  Appellate  Court 
to  his  rights  under  s.  133:  Re  J.  McCarthy  &  Sons 
(1916-7)  38  0.  L.  E.  3 ;  32  D.  L.  E.  441. 

Is  the  rem-  It  has  been  held  by  the  Ontario  Court  of  Appeal 
she?^^*^^"  that  the  remedy  by  way  of  summary  petition  given  by 
s.  133  is  not  exclusive ;  that  s.  133  must  be  read  with 
s.  22,  the  former  section  laying  down  the  general  rule, 
the  latter  (providing  for  leave  to  bring  actions)  giving 
the  exception;  that  s.  22  is  to  be  followed  only  where 
there  are  no  exceptional  circumstances ;  that  s.  133  only 
applies  to  cases  reasonably  within  its  language.  It  was 
pointed  out  that  some  matters  are  beyond  the  jurisdic- 
tion of  the  Master  or  Eeferee  in  a  winding-up  pro- 
ceeding, e.g.,  he  can  not  make  a  vendor  account  for  a 
profit  which  has  accrued  to  him:  In  re  Hess  (1895)  23 
S.  C.  E.  644,  665,  666,  and  he  is  not  a  court  of  competent 
jurisdiction  within  the  meaning  of  s.  98  to  try  the 
question  of  a  transfer  alleged  to  be  an  unjust  prefer- 
ence: Hart  V.  Ontario  Express  (1898)  25  0.  E.  247. 
It  was  held  that  if  the  Eeferee  had  jurisdiction  to 
adjudicate  on  the  claims  in  the  wdnding-up,  he  had  a 
discretion  under  s.  22  to  give  leave  to  bring  an  action 
and  that  it  could  not  be  said  that  the  discretion  had 
been  improperly  exercised:  Re  Raven  Lake  Portland 
.  Cement  Co.,  National  Trust  v.  Trusts  and  Guarantee 
(1911)  24  0.  L.  E.  286. 

So  also  in  Kurtz  &  McLean,  Ltd.  (1908)  11  0.  W.  E. 
437,  where  in  addition  to  the  claims  of  the  applicant 
(an  unpaid  vendor)  and  the  liquidator,  a  mortgagee 
claimed  an  interest  in  the  assets  in  question,  Mulock, 
C.J.K.B.,  ordered  that  if  the  mortgagee  was  willing  to 
attorn  to  the  jurisdiction  (which  he  could  not  be  com- 
pelled to  do)  then  the  rights  of  the  three  parties 
should  be  disposed  of  under  the  Act,  but  that  otherwise 
the  applicant  should  be  entitled  to  bring  an  action. 
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On  the  other  hand  in  Nova  Scotia  in  a  ca»o  heard  Beet.  133. 
before  the  full  Court  it  was  said  that,  apart  from  the 
prohibit  lot)  of  8.  133  against  proceeding  hy  action, 
where  the  Hootion  appliuH  the  remedy  is  exclusive,  the 
general  rule  being  that  where  a  new  statutory  remedy 
is  provided  it  is  the  exclusive  remedy :  //. »/.  Carson  rf 
Co.  V.  The  Montreal  Trust  Company  (1915)  49  N.  S.  B. 
50.  In  Stewart  v.  Lepage  (1916)  53  S.  C.  R.  337, 
Anglin,  J.,  at  p.  348,  regarded  the  petition  under  s.  133 
as  the  exclusive  means  of  obtaining  reliof  su  far  as  the 
claimants  sought  a  declaration  of  trust  and  allocation 
to  the  trust  of  assets  in  the  hands  of  tiio  li(|uidator. 
Idington,  J.,  stated  at  p.  345  that  if  the  claim  was  not 
of  a  clear  and  undoubted  character  the  Court  might 
permit  some  more  suitable  roniedy.  Hrodeur,  J.,  was 
apparently  of  the  opinion  that  if  leave  had  been 
obtained  the  action  might  have  been  brought.  Duff,  J., 
gave  no  reasons.  Davies,  J.,  dissented.  It  may  be 
pointed  out  that  both  of  the  last  mentioned  cases  were 
instances  of  actions  brought  without  leave;  but  in  H.  J. 
Carson  d  Co.  v.  I'he  Montreal  'Trust  Co.  the  Court  held 
in  effect  that  s.  133,  which  prohibited  actions  against 
the  liquidator,  and  not  s.  22,  which  proiiibited  actions 
against  the  company,  governed.  The  judgment  of 
Anglin,  J.,  in  Stewart  v.  Lepage  looks  in  the  same 
direction. 

The  question  whether  the  remedy  under  s.  133  is 
exclusive  was  recently  considered  by  the  Court  of 
Appeal  in  British  Columbia  in  Michigan  Trust  Co.  v. 
Canadian  Puget  Sound  Lumber  Co.  (1918)  3  W.  W.  R. 
273.  The  plaintiff  trustee  for  bondholders  under  a 
mortgage  trust  deed  was  held  entitled  to  a  final 
order  of  foreclosure,  leave  to  bring  the  action  having 
been  given.  Macdonald,  C.J.A.,  held  that  the  contention 
that  tlie  remedy  under  s.  133  was  exclusive  could  only 
prevail,  if  at  all,  when  the  case  falls  strictly  within  the 
class  of  crises  mentioned  in  the  section;  and  that  the 
case  did  not  fall  within  the  section  l>ecau«e  the  mort- 
gaged premises  were  never  "in  the  hands,  ponsession 
or  control  of  the  liquidator.*'  McPhillips,  J.A.,  held 
that  Stewart  v.  Lepage  should  not  be  interpreted  as 
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Sect.  133.  lidding  that,  even  where  leave  has  been  granted,  such 
an  action  is  not  maintainable.  Galliher,  J.  A.,  con- 
curred in  upholding  the  right  of  action. 


Judges 
may  make. 


Proviso. 


Rules,  Regnilations  and  Forms. 

134.  A  majority  of  the  judges  of  the  court,  of  which  the 
cliief  justice  shall  be  one,  may,  from  time  to  time  make  and 
frame  and  settle  the  forms,  rules  and  regulations  to  be  followed 
and  observed  in  proceedings  under  this  Act,  and  make  rules  as  to 
the  costs,  fees  and  charges  which  shall  or  may  be  had,  taken 
or  paid  in  all  such  cases  by-  or  to  attorneys,  solicitors  or  counsel, 
and  by  or  to  officers  of  courts,  whether  for  the  officers  or  for  the 
Crown,  and  by  or  to  sheriffs,  or  other  persons,  or  for  any  service 
performed  or  work  done  under  this  Act:  Provided  that  in 
Ontario  the  judges  of  the  Supreme  Court  of  Ontario,  and  in 
Quebec,  the  judges  of  the  Court  of  King's  Bench,  or  a  majority 
of  such  judges  of  which  the  chief  justice  shall  be  one,  shall  make 
and  settle  such  forms,  rules  and  regulations.'  K.  S.,  c.  129, 
s.  93,  as  amended  by  6  &  7  Geo.  V.  (1916),  c.  5,  s.  2. 

Unta  rules  135.  Until  such  forms,  rules  and  regulations  are  made,  the 

procedm-e'  of  ^'^^^^^^^  forms  and  procedures,  including  the  tariff  of  costs,  fees 
court  to  and  charges  in  cases  under  this  Act,  shall,  unless  otherwise 
apply.  specially  provided,  be  the  same  as  nearly  as  may  be  as  those  of 

the  court  in  other  cases.    E.  S.,  c.  129,  s.  93. 

Until  rules  are  made  under  s.  134  the  general  rules 
of  practice  in  force  in  the  Court  administering  the  Act 
are  incorporated  by  reference  in  s.  135:  Re  Belding 
Lumber  Co.  (1911)  23  0.  L.  R.  255.  Section  135  read 
with  s.  2  (e)  and  s.  134  renders  applicable  in  Ontario 
the  procedure,  including  therein  the  rules  and  methods 
of  practice  current  in  the  Supreme  Court  of  Ontario 
which  are  to  be  adapted  as  nearly  as  may  be  to  the  uses 
of  the  profession  under  the  Winding-up  Act :  Re  Baynes 
Carriage  Co.  (1912)  7  D.  L.  R.  257,  (1913)  27  0.  L.  R. 
144.  So,  where  the  practice  of  the  Court  is  to  support 
)etitions  by  affidavits  and  viva  voce  evidence  share- 
holders petitioning  for  a  winding-up  were  held  entitled 
to  examine  the  company's  directors  as  witnesses  in 
support  of  the  petition,  ibid. 

As  regards  sales  the  ordinary  practice  of  the  Court 
will  apply  until  rules  are  made  under  s.  134 :  Re  Bolt  S 
Iron  Co.  (1885)  10  P.  R.  437. 
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Unclaimed  DepotiU.  Beet.  136. 

136.  All  dividendi  dqxMiited  in  a  bank  and  remaining  un-  oarUlaMd 
cUinad  at  th<*  time  of  the  final  winding«up  of  the  buaiiieM  otHrUUmdM  to 
the  company  ithall  he  left  for  tlirae  years  in  the  bank  where  they  {JU^^  ^ 
are  depoeitiNl,  subject  to  the  claim  of  the  persona  entitled  thereto. 

8.  If  iiueh  dividend!!  are  uncUimed  at  the  expiration  of  three  A^Jg*^  *• 
years  aforesaid   they  shall  be  paid  over  by  such  hank,  with  tturSr— 
interest  atxTuod  thereon,  to  the  Minister.  yean. 

3.  If  such  dividcndii  arc  afterwards  duly  claimed  they  shall,  If  mtter- 
with  such  interest,  be  paid  over  to  the  persons  entitled  thereto.  ^[]^^| 
R.  8.,  c.  189,  8.  94. 

AMien  the  liquidators  had  passed  their  final  ac- 
counts and  paid  into  Court  the  balance  in  their  hands 
and  that  balance  had  by  an  inadvertence  been  paid  out 
of  Court  to  parties  not  entitled  to  it,  it  was  held  tliat 
the  Rc>ceivor-General  had  such  an  interest  in  the  fund 
that  he  might  even  before  three  years  from  the  time  of 
payment  in  had  expired  apply  to  the  Court  for  an 
order  for  repayment  into  Court  of  the  fond:  Hogch 
boom*8  Case  (1897)  24  A.  R.  470;  28  S.  C.  R.  192. 

Where  a  company  had  been  struck  off  the  register 
and  dissolved  under  s.  24  of  the  Alberta  Companies 
Ordinance  it  was  held  by  the  Alberta  Supreme  Court, 
Appellate  Division,  that  the  shareholders  had  a  right 
to  bring  in  their  own  name  a  representative  action  to 
recover  assets  Ix^longiug  to  the  company,  and  that 
these  assets  did  not  vest  in  the  Crown  as  bona  vacantia : 
Etubree  v.  MUlar  (1917)  33  D.  L.  B.  331.       - 

137.  The   money   deposited   in   the  hank   by  the  liquidator  Mon«T 
after  tlie  final  winding-up  of  the  businoM  of  a  company  shall  <lep«dt«d 
be  left  for  three  years  in  the  bank,  subject  to  be  claimed  by  2ft«r**hrw 
the  persons  entitled  thereto,  and  if  not  then  paid  out  to  such  year*  to  be 
persons,  shall   bo  then   paid  over,  with   the   interest  accrued  Jij^^j,^,  ^f 
thereon,  to  the  Minister,  and  if  afterwards  claimed  shall  be  Finance, 
paid,  wit))  'such  interest,  to  the  persons  entitled  to  tlie  same. 

R.  8.,  c.  199,  s.  41. 

Offences  and  Penalties. 

138.  When  a  winding-up  order  is  made,  if  it  appears  in  the  Coun  may 
course  of  such  winding-up  that  any  past  or  present  director,  dirm  rriml 
manager,  ofRcer  or  member  of  the  company  is  guilty  of  an  ^l^'**^**"***' 
offence  in  relation  to  the  company  for  which  he  is  criminally 
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Destruction 

of  books  or 
false  entry 
therein. 


Penalty. 


Sect.  138.  liable,  the  court  may,  on  the  application  of  any  person  interested 

— in  such  winding-up,  or  of  its  own  motion,  direct  the  liquidator 

.  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such 
offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of 
the  assets  of  the  company.    E.  S.,  c.  129,  s.  96. 

139.  Every  person  who,  with  intent  to  defraud  or  deceive 
any  person,  destroys,  mutilates,  alters  or  falsifies  any  book, 
paper,  writing  or  security,  or  makes  or  is  privy  to  the  making 
of  any  false  or  fraudulent  entry  in  any  register,  book  of  account 
or  other  document  belonging  to  the  company,  the  business  of 
which  is  being  wound  up  under  this  Act,  is  guilty  of  an  indict- 
able offence  and  liable  to  imprisonment  in  the  penitentiary  for 
any  term  not  less  than  two  years,  or  to  imprisonment  in  any 
gaol  or  in  any  place  of  confinement  other  than  a  penitentiary 
for  any  term  less  than  two  years,  with  or  without  hard  labor. 
-R.  S.,  c.  129,  s.  95. 

See  also  s.  415  of  Criminal  Code  (1906),  which 
renders  an  officer  or  employee  of  the  company  guilty  of 
such  an  offence  liable  to  seven  years'  imprisonment. 

140.  Any  liquidator,  director,  manager,  receiver,  officer  or 
employee  of  a  company,  failing  to  comply  with  the  require- 
ments or  directions  of  any  order  made  by  the  court  under  this 
Act,  shall  be  guilty  of  contempt  of  court  and  shall  be  subject  to 
all  process  and  punishments  of  such  court  for  contempt. 

2.  Any  liquidator  so  failing  may  in  the  discretion  of  the 
court  be  removed  from  office  as  such  liquidator.  R.  S.,  c.  129, 
ss.  38,  39,  40  and  83. 


Failure  to 

comply  with 

order  of 

court. 

a  contempt. 


Removal  of 
liquidator 
from  oflSce. 


Refusal  by 
officers  of 
company 
to  give 
information. 


Penalty. 


Failure  to 
deposit  in 
bank  money 
of  estate. 


Penalty. 


141.  Any  refusal  on  the  part  of  the  president,  directors, 
officers  or  employees  of  a  company  to  give  all  information 
possessed  by  them  respectively  as  to  the  affairs  of  the  company 
required  by  the  accountant  or  other  person  ordered  by  the  court 
under  this  Part  to  inquire  into  the  affairs  of  the  company  and 
to  report  thereon,  shall  be  a  contempt  of  court,  and  sucb  presi- 
dent, directors,  officers  or  employees  shall  be  subject  to  all  pro- 
cess and  punishments  of  such  court  for  contempt.  R.  S.,  c.  129, 
s.  11. 

142.  Every  liquidator  who  shall  not  within  three  days  after 
the  date  of  the  final  winding-up  of  the  business  of  the  company, 
deposit  in  the  bank  appointed  or  designated  as  hereinbefore 
provided,  any  money  belonging  to  the  estate  of  which  he  is 
such  liquidator,  then  in  his  hands  and  not  required  for  any  other 
purpose  authorized  by  this  Act,  with  an  account  of  such  money, 
and  a  sworn  statement  that  the  same  is  all  that  he  has  in  his 
hands,  shall  incur  a  penalty  not  exceeding  ten  dollars,  and  not 
less  than  ten  per  centum  per  annum  interest  upon  the  sums  in 
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hiM  liandH  for  every  day  after  the  expiration  of  the  said  three  gect.  14S. 

day*  on  which  he  neglects  or  delays  such  payment     It  8.,  c. 

129,  ».  40. 

14S.  Every  person  being  brought  up  for  examination  before  n^fQg^i  of 
the  court  after  the  court*  has  made  a  winding-up  order,  or  ap-  witn*«i  to 
pearing  before   the  court  for  sucli  examination,   who   refuses  JJJ*^^1^ 
without  lawful  excuse  to  answer  any  question  put  to  him  or  to  a  contempt 
sub«eribe   any    answer    made    by    him    on    such    examination, 
shall  be  guilty  of  contempt  of  court,  and  shall  be  subject  to  all 
process  and  punishments  of  such  court  for  contempt.      R.  8., 
c.  129,  s.  88. 

Evidence. 

144.  If  the  business  of  a  company  is  being  wound  up  under  jjooks  to  be 
this  Act,  all  books  of  the  company  and  of  the  liquidators  shall,  prima  faeit 
as  between  the  contributories  of  tlie  company,  be  prima  facie  ^ntenti. 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein 
recorded.    R.  S.,  c.  129,  s.  63. 

Compare  Imperial  Companies  Act,  1862,  s.  154. 

The  books  are  made  prima  facie  evidence.  Thus 
an  entry  in  an  allotment  book  (though  there  was  no 
record  of  a  meeting  on  the  date  of  the  entry)  conpled 
with  the  admission  of  the  contributory  was  prima  facie 
evidence  of  allotment  and  threw  on  the  contributory 
the  burden  of  proving  the  allotment  invalid:  In  re 
Great  Northern  Salt,  dtc,  Works,  Ex  p.  Kennedy 
(1890)  44  Ch.  D.  472.  The  section  does  not,  however, 
make  the  books  prima  facie  evidence  in  favor  of  the 
liquidator  against  a  contributory  where  the  issue  is 
substantially  one  between  a  creditor  of  the  company 
and  the  person  proceeded  against  as  shareholder:  lit 
hittrtiationa!  Electric  Co.^  Ltd.,  McMahan's-  Case 
(lliU)  31  O.  L.  B.  348;  20  D.  L.  R.  451.  The  entries  in 
the  tiooks  being  prima  facie  evidence  only  the  facts 
therein  stated  may  be  rebutted:  Page  v.  Austin  (1885) 
10  S.  C.  B.  132. 

146.  Every  affidavit,  affirmation  or  declaration  required  to  AjM«Tit«. 
be  ffw^orn  or  made  under  the  provisions  or  for  the  purposes  of  before  wbom 
this  Act,  or  to  be  iwed  in  the  court  in  any  procoeding  under  *^^^^- 
thi«(  Act,  may  be  sworn  or  made  in  Canada  before  a  liquidator, 
ju(lp\   notary    public,   ct)mmi8itionor    for  taking   affidavits   or 
jutitire  uf  the  peace;  and  out  of  Canada,  before  any  judge  of  a 
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Sect.  145.  court  of  record,  any  commissioner  for  taking  affidavits  to  be 
used  in  any  court  in  Canada,  any  notary  public,  the  chief  muni- 
cipal officer  of  any  town  or  city,  any  British  consul  or  vice- 
consul,  or  any  person  authorized  by  or  under  any  statute  of 
Canada,  or  of  any  province,  to  take  affidavits.     E.  S.,  c.  129, 


Copy  of 
order 

evidence  of 
order. 


Judicial  ^^^'  ^^^  courts,  judges,  justices,  commissioners  and  persons 

notice  of  acting  judicially  shall  take  judicial  notice  of  the  seal,  or  stamp 
or  signature.  ^^'  signature  as  the  case  may  be  of  any  such  court,  liquidator, 
judge,  notary  public,  commissioner,  justice,  chief  municipal 
officer,  consul,  vice-consul,  or  other  person,  attached,  appended 
or  subscribed  to  any  such  affidavit,  affirmation  or  declaration  or 
to  any  other  document  to  be  used  for  the  purposes  of  tliis  Act. 
R.  S.,  c.  129,  s.  89. 

147.  When  any  order  made  by  otie  court  is  required  to  be 
enforced  by  another  court,  the  production  of  an  office  copy  of 
the  order  so  made  certified  by  the  clerk  or  other  proper  officer 
of  the  court  which  made  the  same,  under  the  seal  of  such  court, 
shall  be  sufficient  evidence  of  such  order  having  been  made. 
R.  S.,  c.  129,  s.  85. 

See  the  notes  to  ss.  126  and  127. 

In  proceedings  in  a  court  of  a  province  other  than 
that  where  the  winding-up  order  was  made  to  set  aside 
an  attachment  made  after  the  winding-up  order,  an 
affidavit  by  one  of  the  liquidators  setting  out  the  fact  of 
the  making  of  the  order  was  held  to  be  sufficient  proof 
thereof:  Salter  v.  St.  Lawrence  (1896)  28  N.  S.  E.  335. 

148.  The  absence  of  mention  in  the  minutes  of  any  meeting 
of  contributories,  creditors,  shareholders  or  members  under  this 
Act,  of  the  production  of  the  liquidator's  bank  pass-book,  shall 
be  prima  facie  evidence  that  such  pass-book  was  not  produced  at 
such  meeting.    R.  S.,  c.  129,  s.  37. 


Failure  to 
produce 
pass-book, 
how  proved. 


PART  II. 


Banks. 


Application  ^^'  "^he  provisions  of  this  Part  apply  to  banks  only,  not 

of  Part.         including  savings  banks.    R.  S.,  c.  129,  s.  97. 


150.  The  application  for  a  winding-up  order  shall  be  made 
by  a  creditor  for  a  sum  of  not  less  than  one  thousand  dollars. 
98. 


Creditor 

for  what 

amount  to       t*    o  ion    ., 

apply.  R.  S.,  C.  129,  s 
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161.  The  court  fhaJI,  before   niakinj^  the  order,  direct  a  Stet.  161. 
«if  the  tiharuholdertt  of  the  hank  and  a  meeting  of  the 


>  of  the  liank  to  Im«  suninionod,  heUl,  and  conducted  a>i  ™,^?f*}!!? 
the  court  directM,  fur  the  purpotte  of  ascertaining  their  respective  :  r 

w  >--hc»  ai  to  tlie  appointment  of  liquidators.    R.  S.,  c.  129,  s.  98.  ^^s  nud  ' 

creditors. 

162.  The  court  may  appoint  a  person  to  act  as  chairman  of  p.   . 

the  meeting  of  ithareholderti,  und  in  default  of  such  appointment.  m«-«*tin{:N  •*< 
the  president  of  tlie  hank,  or  other  |)orw)n  who  usually  presides  tbnr*uold«r». 
at  a  meeting  uf  tdiarehuMers,  tthall  be  chairman.     K.  S.,  c.  129, 
«.  99. 

163.  The  court  may  also  ap|K)int  a  jHT-ion  to  act  as  chairman  chairman  of 
of  the  meeting  of  creditors,  and  in  default  of  such  apiwintment,  meftio* of 
tlie  creditors  at  the  meeting  shall  appoint  a  chairman.    R.  S.,  c.  ***^'***"'- 
129,  s.  99. 

164.  In  taking  a  vote  at  the  meeting  of  shareholders,  regard  Voting  as  at 
sliall  U-  had  to  the  number  of  votes  conferred  by  law,  or  by  the  bank 
regulations  of  the  hank,  on  each  shareholder  present  or  repre-  •"**'"*•■ 
sented  at  such  meeting.    R.  S.,  c.  129,  s.  100. 

156.  In  taking  a  vote  at  the  meeting  of  creditors,  regard  Voting 
shall  Ik*  had  to  the  amount  of  the  debt  due  to  each  creditor.  r***^'l!5*^ 
R.  S..  c.  129,  s.  100.  *"*  '"'^'' 

166.  The  chairman  of  each  meeting  shall  report  the  proceed-  iteport  to 
ings  of  the  meeting  to  the  court,  and,  if  a  winding-up  order  is  (^'ourt 
made,  the  c-ourt  shall  apjwint  one  or  more  liquidators  not  exceed-  Appoint- 
ing thre«»  to  be  selected,  in  its  discretion,  after  such  hearing  of '?•"*<'' 
the   parties  as   it   deems  expedient,   from   among   the   persons  ***"'  *    "* 
nominated  by  the  majorities  and  minorities  of  the  shareholders 

and  cre<litor8  at  such  meetings  respectively.    R.  S.,  c.  129,  s.  101 ; 
62  v..  c.  32,  8.  17. 

167.  If  no  one  has  been  so  nominated,  the  liquidator  or^ourt 
liquidators  shall  be  chosen  by  the  court.    52  V.,  c.  32,  s.  18.  appoints. 

In  li^eneral  it  may  be  stated  that  the  Court  will 
appoint  the  nominee  of  that  class  which  is  most  inter- 
ested in  the  liquidation. 

And  when  the  double  liability  of  the  shareholders 
of  a  bank  was  likely  to  be  called  up,  the  nominee  of  the 
creditors  was  preferred  to  that  of  the  shareholders: 
lie  Central  Bank  (1887)  15  0.  R.  3()9;  lU'  liank  of 
Liverpool  (1889)  22  N.  S.  97;  (1891)  18  S.  C.  R.  707. 

There  is  nothinfr  in  the  provisions  of  the  Windinp:- 
up  Act  which  requires  that  Imth  creditors  and  share- 
holders should  be  represented  on  the  board  of  liquida- 
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Sect.  157.  tors:  Forsyth  v.  Bank  of  Nova  Scotia  (1890)  18  S.  C. 

Banks.  ^'  ^07. 

When  a  company  was  being  wound  up  by  the  sheriff 
under  the  Ontario  Voluntary  Winding-up  Act,  and  the 
assets  and  books  of  the  company  were  in  the  county,  he 
was  appointed  liquidator  by  the  Court  in  preference  to 
a  nominee  residing  out  of  the  county  of  the  petitioning 
creditor:  Re  Alpha  Oil  Co.  (1887)  12  P.  R.  298. 

In  Re  Commercial  Bank  of  Manitoba  (1893)  9  Man. 
342,  it  was  said  that  the  Court  is  confined  to  a  selection 
between  the  persons  nominated  at  the  meetings  pro- 
vided for  in  these  sections  but  may  exercise  its  discre- 
tion, and  it  is  not  bound  to  acpept  the  choice  of  the 
majority.  Where  the  company  is  solvent  the  nominees 
of  the  shareholders  will  be  preferred,  but  if  it  be  in- 
solvent or  its  solvency  questionable  the  wishes  of  the 
creditors  should  be  preferred.  It  was  further  con- 
sidered undesirable  to  appoint  a  debtor  of  a  company, 
even  if  the  company  held  securities,  if  the  security  was 
at  all  doubtful. 

Reservation  ^^'  ^^^  liquidators  shall  ascertain  as  nearly  as  possible 
of  dividends  the  amount  of  notes  of  the  bank  intended  for  circulation  and 
standing  actually  outstanding-,  and  shall  reserve  dividends  on  any  part  of 
notes.  the  said  amount  in  respect  of  which  claims  are  not  filed,  until 

the  expiration  of  at  least  two  years  after  the  date  of  the  winding- 
up  order,  or  until  the  last  dividend,  if  such  last  dividend  is  not 
made  until  after  the  expiration  of  the  said  time. 

Applied  to  2.  If  claims  are  not  filed  and  dividends  applied  for  in  respect 

subsequently  of  any  part  of  the  said  amount  before  the  period  by  this  section 

limited,  the  dividends  so  reserved  shall  form  the  last  or  part  of 

the  last  dividend.    E.  S.,  c.  129,  s.  103. 

Publication'  '159.  Publication  in  the  Canada  Gazette  and  in  the  official 
of  notices,  gazette  of  each  province,  and  in  two  newspapers  issued  at  or 
nearest  to  the  place  where  the  head  office  of  a  bank  is  situate,  of 
notice  of  any  proceeding  of  which,  under  this  Act  creditors 
should  be  notified,  shall  be  sufficient  notice  to  holders  of  bank 
notes  in  circulation. 

In  Quebec,  2.  If  the  head  office  is  situated  in  the  province  of  Quebec, 
publication  ^j^g  Qf  ^\^^  newspapers  in  which  publication  is  to  be  made  shall 
in  English  ,  It  u    j  •     -n      i-  i.        J  J.1-       Al- 
and French,  be  a  newspaper  published  m  iLiUglish  and  the  other  a  newspaper 

published  in  French.    R.  S.,  c.  129,  s.  104. 
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I'AHT  HI.  8«et.l60. 

Life  Intnrance  Companiei. 

160.  The  provisions  of  this  Part  apply  only  to  life  insurance  Applimtioo 
companies,  and   to  inituranre  conipanicu  doinj^  life  and  other  "'*•«• 
insurance,  in  m  far  as  relatex  to  the  life  in8uran(«  buginess  of 
fuch  companies.    H.  S.,  c.  129,  ».  106. 

Note  on  Insurance  Sections. 

By  section  162,  the  assets  are  to  be  applied  pro  rata 
towards  the  discharge  of  all  claims  of  policy  holders  in 
Canada.  There  is  no  definition  in  the  Winding-up  Act 
of  the  tenn  'policy  holders  in  Canada/  but  there  is  a 
definition  in  the  Insurance  Act,  1917,  c.  29,  s.  2  (s). 
A  question  arose  in  Ontario  in  the  winding  up  of  the 
Massachusetts  Benefit  Association  as  to  the  meaning 
of  the  expression.  The  Master  referred  to  this  defini- 
tion, and  in  a  measure  adopted  it,  but,  having  adopted 
it,  found  that  it  still  required  interpretation.  The  cir- 
cumstances were  that  a -policy  had  been  issued  on  the 
life  of  a  person  resident  in  Canada,  but  it  had  been 
made  payable  to  a  person  resident  in  the  United  States, 
and  the  question  was  **  in  whose  favor,*'  in  the  words 
of  the  corresponding  s-s.  H  of  the  former  Act,  the  policy 
was  issued.  The  claim  was  made  by  the  United  States 
citizen  and  the  Master  held  that  the  person  on  whose 
life  the  policy  was  issued  was  the  person  in  whose 
favor  it  was  issued,  no  matter  to  whom  it  was  payable. 
The  case  does  not  appear  to  be  reported. 

Under  section  111  (section  170  of  this  Act)  in  the 
same  winding-up,  several  claims  accrued  after  the 
date  of  the  winding-up  order,  before  the  expira- 
tion of  the  thirty  days  mentioned.  On  many  of 
the  policies  under  which  these  claims  arose  there 
accrued,  according  to  the  terms  of  the  policy,  pre- 
miums after  the  date  of  the  winding-up,  and  before 
the  policy  became  a  claim,  the  death  of  the  policy 
holder  having  happened  some  months  after  the  wind- 
ing-up order,  and  the  premium  day  having  passed  in 
the  meantime.  The  premiums  naturally  were  not  paid 
because  the  company  had  gone  out  of  existence  as  a 
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Sect.  160.  living  company,  and  there  was  really  no  one  to  whom 
to  pay  the  premiums,  the  liquidator  not  representing 
the  company  as  a  going  concern.  These  cases  were 
treated  as  if  no  default  existed  on  the  part  of  the  policy 
holder  by  reason  of  this  non-payment,  but  as  a  condi- 
tion of  the  allowance  of  his  claim,  the  beneficiary  was 
required  to  pay  to  the  liquidator  the  amount  which  had 
thus  accrued  due  in  full,  and  then  he  was  collocated  on 
the  list  of  -allowed  claims  for  the  amount  of  his  policy. 

These  decisions  were  followed  in  the  winding  up-  of 
the  Covenant  Mutual  Benefit  Company.  It  has  also 
been  held  in  valuing  policies  under  s.  108  (ss.  165  &  166 
of  this  Act)  that  beneficiary  certificates  of  mutual  in- 
surance companies  had  no  value  beyond  the  amount  of 
that  portion  of  the  current  instalment  of  premium 
which  had  been  paid  and  remained  partially  unearned 
at  the  date  of  the  winding-up  order. 

The  case  of  Re  Merchants'  Life  [1901]  1  0.  L.  R. 
256,  is  not  in  conflict  with  this  view  as  it  was  determined 
on  the  particular  wording  of  the  Ontario  Insurance 
Act. 

Company  161.  Whenever  a  license  of  a  company  has  expired  or  been 

without         withdrawn  under  the  Insurance  Act,  and  has  not  been  renewed 

as  for  within  thirty  days  after  such  expiry  or  withdrawal,  the  com- 

insolvency.     pany  shall  be  subject  to  the  provisions  of  this  Act  applicable 

to  the  case  of  insolvency  of  such  a  company,  except  in  case  of, — 

Exceptions.  (a)   a  company  which  previously  to  the  twenty-eighth  day  of 

April,  one  thousand  eight  hundred  and  seventy-seven,  was 

licensed   to  transact  the  business   of  life  insurance  in 

Canada  and  ceased  to  transact  such  business  before  the 

twenty-first  day  of  March,  one  thousand  eight  hundred 

and  seventy-eight,  having  before  that  date  given  written 

notice  to  that  effect  to  the  Minister;  or, 

(6)  a  company  licensed  under  the  Insurance  Act  to  transact 

the  business  of  life  insurance  in  Canada  which  has,  in 

manner  provided  by  the  said  Act,  procured  the  transfer  of 

its  outstanding  policies  in  Canada  to  some  company  or 

companies  licensed  under  the  said  Act,  or  obtained  the 

surrender  of  its  policies  as  far  as  practicable.     R.   S., 

c.  129,  s.  106. 

Application         162.  In  case  of  the  insolvency  of  any  company,  the   de- 

of  deposits     posits  of  such  company  held  by  the  Minister,  and  the  assets  held 

by  the  trustees  under  the  Insurance  Act,  shall  be  applied  pro 

rata  towards  the  discharge  of  all  claims  of  policy-holders  in 
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Canada  duly  autlifiitiiaffd  ai*ninK(   Kti(>h  t^mpanv.     R.   8.,  c.   fttet.  ldS» 
li».  »,  107.  '  

165.  Upon  the  iiuwlvcncy  of  any  company  and  the  making  cuias  of 
of  a  windinjf-upordor  under  this  Act,  the  policy-holders  in  Can-  nolley-koM* 
uifl  »hall  \k'  entitled  to  ilaim  for  the  full  not  valu<'H,  including  cimiidj^ 

-   iidditiuuii  and   profitx  atrrued,  of  their  jst-verul    {Kiliiien 
;      .■  time  of  the  winaing-up  order,  less  any  amount  previously 
advanced  by  the  company  on  the  security  of  the  policies. 

?.  Such  elainif)  ^hall  rank  with  judgments  ohtiiine<l  and  It«ok  with 
claims  matured  on  Canadian  [Mlicieo,  in  the  distribution  of  the  ^"  «"••"*•• 
imiU.    R.  S.,  c  129,  s.  108. 

164.  The  li(|uidntor  may  require  the  Superintendent  of  In-  Valoation  of 
surance  to  vuluf,  or  procure  to  lie  valued  under  his  supervision,  i»"ll<*i*«. 
the  ix)licii>s  of  the  policy-holders  in  Canada,  on  the  basis  pre- 
scribed in  the  Insurance  Act 

2.  The  expenses  (if  such  valuation,  at  a  rate  of  three  cents  Rxpenics. 
for  each  policy  or  Iwnus  addition  so  valued,  shall  l»e  retained  by 
the  Minister  from  the  securities  held  hv  him.     62-63  V.,  c.  43, 
s.  6. 

166.  Upon  the  completion  by  the  liquidator  of  the  statement  Sale  of  teca- 
to  lie  prejwred  by  him  of  all  judgments  against  the  company  "^^'^"h*' 
upon  policies  in  Canada,  and  of  all  claims  upon  policies  matured  order  of  the 
or  outstanding,  the  court  shall  cause  the  securities  held  by  the  «»«>«<• 
Mini.xter  for  such  c«»mpany,  and  the  assets  held  by  the  trustees 
provided  in  the  Insurance  Act,  or  any  part  of  Uiem  it  deems  fit, 

to  be  sold  or  realized  in  such  manner  and  after  such  notice  and 
formalities  as  the  court  appoints.    R.  S.,  c.  129,  s.  108. 

166.  The  proceeds  so  realized,  after  paying  expenses  in-  Distribution 
curn  d,  shall,  except  in  so  far  as  they  have  !>een  applied  under  "'  proe««U. 
this  .\ct  to  effect  a  re-insurance  of  policies,  be  distributed  pro 

rata  amongst  the  claimants  according  to  such  statement. 

2.  If  the   proceeds  are  not  sufficient  to  cover  in   full  all  ^^^^^^^  ," 
claims  recorded  in  the  statement,  such  policy-holders  shall  not  S^T^^r 
be  barred  from  any  r«*course  they  have,  either  in  law  or  equity,  Halma, 
against  the  c«im{)any  isj<uing  the  policy  against  any  shareholder 
or  dinvtor  thereof,  other  than  for  a  share  in  the  distribution  of 
the  proceeds  aforesaid,  or  in  respect  to  any  distribution  of  the 
general  property  and  assets  of  the  company,  other  than  the 
de])osit  and  the  assets  vested  in  trustees.    R.  S.,  c  189,  s.  108. 

167.  Whenever  the  company  or  the  liquidator,  or  the  holder  cialm  oa 
of  the  policy  or  contract  of  insurance  exercises  any  right  which  can<vllatioB 
it  or  he  has  to  cancel  any  jwlicy  of  contract,  tlje  h<)lder  shall  be  '^,^1^^  *' 
entitled  to  claim  as  a  creditor  for  the  sum  which,  under  the 

terms  of  the  policy  or  contract,  is  due  to  him  upon  such  cancella- 
tion.   R.  S.,  c.  129,  s.  109. 
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168.  The  liquidator  shall,  without  the  filing  of  any  claim, 
notice  or  evidence,  or  the  taking  of  any  action  by  any  person, 
make  a  statement  of  all  the  persons  appearing  by  the  books 
and  records  of  the  officers  of  the  company  to  be  creditors  or 
claimants  on  any  matured,  valued  or  cancelled  policy  or  con- 
tract of  insurance,  and  of  the  amount  due  to  each  such  person 
in  respect  of  such  claims,  and  every  such  person  shall  be  collo- 
cated and  ranked  as,  and  shall  be  entitled  to  tl^e  right  of,  a 
creditor  or  claimant  for  such  amount,  without  filing  any  claim, 
notice'  or  evidence,  or  taking  any  action :  Provided  that  any 
such  collocation  may  be  contested  by  any  person  interested,  and 
any  such  person  who  is  not  collocated,  or  who  is  dissatisfied  with 
the  amount  for  which  he  is  collocated,  may  file  his  own  claim. 
R.  S.,  c.  129,  s.  110. 

169.  A  copy  of  such  statement,  certified  by  the  liquidator, 
lf"fil™d°**^   shall,  forthwith  after  the  making  of  such  statement,  be  filed  in 

the  office  of  the  Superintendent  of  Insurance  at  Ottawa. 

2.  Notice  of  such  filing  shall  forthwith  be  given  by  the 
liquidator  by  notice  in  the  Canada  Gazette  and  in  the  official 
gazette  of  each  province,  and  in  two  newspapers  issued  at  or 
nearest  to  the  place  where  the  head  office  in  Canada  of  the  com- 
pany is  situate. 

3.  The  liquidator  shall  also,  forthwith,  send  by  mail,  pre- 
paid, a  notice  of  such  filing  to  each  creditor  named  in  the  state- 
ment, addressed  to  the  addresses  in  Canada  of  such  creditors,  as 
far  as  the  same  are  known,  and,  in  the  case  of  foreign  creditors, 
addressed  to  the  addresses  of  their  representatives  or  agents  in 
Canada,  as  far  as  the  same  are  known.    R.  S.,  c.  129,  s.  110. 

170.  The  holder  of  a  policy  or  contract  of  life  insurance, 
upon  which  a  claim  accrues  after  the  date  of  the  winding-up 
order  and  before  the  expiration  of  thirty  days  after  the  filing, 
in  the  office  of  the  Superintendent  of  Insurance,  of  the  statement 
referred  to  in  the  last  preceding  section,  shall  be  entitled  to 
claim  as  a  creditor  for  the  full  net  amount  of  such  claim  less  any 
amount  previously  advanced  by  the  company  on  the  security  of 
the  policy  or  contract,  and  the  said  statement  and  the  dividend 
sheet  shall,  if  necessary,  be  amended  accordingly:  Provided  that 
no  claim  which  accrues  after  the  expiration  of  the  thirty  days 
aforesaid  shall  rank  upon  the  estate  unless  nor  until  there  is 
sufficient  to  pay  all  creditors  in  full.    R.  S.,  c.  129,  s.  111. 

171.  If,  before  the  expiration  of  the  thirty  days  hereinbe- 
fore mentioned,  the  holder  of  a  policy  or  contract  of  life  insur- 
ance, on  which  a  claim  has  not  accrued,  signifi'es  in  writing  to 
the  liquidator  his  willingness  to  accept  an  insurance  in  some 
other  company  for  the  amount  which  can  be  secured  by  the 
dividend  on  his  claim  to  which  such  holder  is  or  may  become 


Notice  to  be 
given  by 
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entitled,  the  liquidator  may,  with  the  sanction  of  the  court,  Sect.  171. 

effect  for  «uch  holder  an  infturancc  to  the  amount  aforesaid  in 

atuitluT  i'otii{mny  or  companios,  approved  of  by  the  Superinten- 
dent of  Insurunce,  and  may  apply  to  that  purpose  the  dividend 
on  his  claim  to  which  such  holder  '\»  or  may  l»ecome  entitled: 
Provided  that  such  insurance  shall  be  effected  only  as  part  of  a  U^iMoranee 
general  scheme  for  the  assumption,  by  some  other  company  or  ""jl^^^^l*"^ 
compjinies,  of  the  whole  or  part  of  the  outstanding  risks  and  trheine. 
liabilities  of  tlie  insolvent  company.     R.  S.,  c.  129,  s.  112. 

The  Insurance  Act  (7-8  Geo.  V,  1917,  c.  29,  s.  42) 
now  makes  provision  whereby  the  liquidator  of  an 
insolvent  insurance  company  may,  without  the  consent 
of  the  policy-holders,  arrange  for  the  re-insurance 
of  the  contracts  of  the  policy-holders.  And  the  liqui- 
dator may  declare  that  any  section  of  Parts  III  and 
IV  of  the  Winding-up  Act  shall  not  apply.  See  also 
section  90  (2)  of  the  Insurance  Act  as  to  proceedings 
instituted  by  the  Attorney-General  for  the  making  of 
a  winding-up  order. 

172.  If  the  company  is  licensed  under  the  Insurance  Act,  Report  to 
the  liquidator  shall  report  to  the  Superintendent  of  Insurance  the  uuperin- 
once  in  every  six  months,  or  oftener  as  the  Superintendent  re-  insurance, 
quires,  on  the  condition  of  the  affairs  of  the  company,  with  such 
particulars  as  the  Superintendent  requires.    R.  S.,  c.  129,  s.  113. 

178.  Publication  in  the  Canada  Oazette,  and  in  the  ofTicial  What  is  suf- 
Gazette  of  each  pronnce,  and  in  two  newspapers  published  at  or  ^^^^^  ^ 
nearest  to  the  place  where  the  head  office  in  Canada  of  an  insur-  holders  of 
ance  company  is  situate,  of  notice  of  any  proceeding  of  which,  i>oJic'«»- 
under  this  Act,  creditors  should  be  notified,  shall  l)e  .sufficient 
notice  to  holders  of  policies  or  contracts  of  insurance  in  respect 
of  which  no  notice  of  claim  has  been  received.    R.  S.,  c.  129,  s. 
114. 


PART   IV. 


OTHER  THAN  LIFE  IN8URAN0B  COMPANIES. 


174.  The  provisions  of  this  Part  apply  only  to  insurance  Application 
companies  other  than  life  insurance  companies,  and  to  insurance  of  Part- 
companies  doin^  life  and  other  insurance,  in  so  far  as  relates 
to  the  insurance  business  of  such  companies  which  is  not  life 
insurance  business.    R.  S.,  c.  129,  s.  11*^ 
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175.  Any  company  shall  be  deemed  insolvent  upon  its  failure 
to  pay  any  undisputed  claim  arising,  or  loss  insured  against  in 
Canada,  upon  any  policy  held  in  Canada  for  the  space  of  sixty 
days  after  becoming  due,  or,  if  disputed,  after  final  judgment 
and  tender  of  a  legal  valid  discharge,  and,  in  either  case,  after 
notice  thereof  to  the  Minister. 
Time  for  2.  In  any  case  when  a  claim  for  loss  is,  by  the  terms  of  the 

Siiniste*r.  PO^icy,  payable  on  proof  of  such  loss,  without  any  stipulated 
delay,  the  notice  to  the  Minister  under  this  section  shall  not  be 
given  until  after  the  lapse  of  sixty  days  from  the  time  when  the 
claim  becomes  due.    R,  S.,  c.  129,  s.  116. 

Application  176.  Any  deposit  held  by  the  Minister  for  policy-holders, 

heldTv^^*^      shall  be  applied  pro  rata  towards  the  payment  of  all  claims 

Minister        duly  authenticated  against  such  company,  upon  or  in  respect  of 

policies  issued  to  policy-holders  in  Canada.    R.  S.,  c.  189,  s.  117. 

177.  Holders  of  policies  or  contracts  of  insurance  on  which 
no  claim  has  accrued  at  the  time  the  winding-up  order  is  made, 
shall  be  entitled  to  claim  as  creditors,  for  such  part  of  the 
premium  paid,  as  is  proportionate  to  the  period  of  their  policies 
or  contracts  respectively  unexpired  at  the  date  of  the  winding-up 
order. 

2.  Such  return  or  unearned  premium  shall  rank  with  judg- 
ments obtained  and  claims  accrued  in  the  distribution  of  the 
assets.    R.  S.,  c.  129,  s.  118. 

I7'8.  Upon  the  completion  of  the  statement  to  be  prepared 
by  the  liquidator  under  this  Act,  the  court  shall  cause  the 
securities  held  by  the  Minister  for  the  company,  or  any  part  of 
them  it  deems  fit,  to  be  sold  in  such  manner  and  after  such 
notice  and  formalities  as  the  court  appoints. 

2.  The  proceeds  thereof,  after  paying  expenses  incurred, 
shall,  except  in  so  far  as  they  have  been  applied  under  this 
Act  to  effect  a  re-insurance  of  the  policies,  be  distributed  pro 
rata  among  the  claimants  according  to  such  statement. 

3.  If  the  proceeds  are  not  sufficient  to  cover  in  full  all  claims 
recorded  in  the  statement,  such  policy-holders  shall  not  be 
barred  from  any  recourse  they  have,  either  at  law  or  in  equity, 
against  the  company  issuing  the  policy,  other  than  for  a  share  in 
the  distribution  of  the  proceeds  of  the  securities  held  for  such 
company  by  the  Minister.    R.  S.,  c.  129,  s.  118. 

179.  Whenever  the  company  or  the  liquidator,  or  the  holder 
of  the  policy  or  contract  of  insurance,  exercises  any  right  which 
it  or  he  has  to  cancel  the  policy  or  contract,  the  holder  sliall  be 
entitled  to  claim  as  a  creditor  for  the  sum  which,  under  the 
terms  of  the  policy  or  contract,  is  due  to  him  upon  such  cancella- 
tion.   R.  S.,  c.  129,  s.  118. 
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180.  The  liquidator  shall,  without  the  filinj^  of  any  claim.   Sect.  180. 

notiw  or  evitlem-e,  or  the  taking  of  any  action  by  any  perwin, 

make  a  statement  of  all  the  jKjritons  appearing,  by  the  books  {J,!"^^iX"by* 
and  re<«ords  of  the  otticers  of  the  company,  to  l)e  creditors  or  lUjuidnUini. 
claimants  under  the  three  laat  preceding  sections,  and  of  the 
amounts  due  tar  each  such  person  thereunder.     R.  S.,  c.  129, 

s.  119. 

181.  Ever}'  such  person  shall  be  collocated  and  ranked  as,  Cullocfttion 
and  shall  be  entitled  to  the  rights  of,  a  creditor  or  claimant  for  ■"*'  ""'*• 
such  amount,  without  filing  any  claim,  notice  or  evidence,  or 

ving  any  action:  Provided  Uiat  any  such  collocation  may  l>e  Contetu- 
Mtested  by  any  person  intere«te<l,  and  any  person  not  oollo-  tlon. 
.'d,  or  dissatisfied  witli  the  amount  for  which  he  is  collocated, 
may  file  his  own  claim.     R.  S.,  c.  129,  s.  119. 

182.  A  copy  of  suclj  statement,  certified  by  the  liquidator.  Copy  to  be 
shall,  forthwith  after  the  making  of  such  statement,  Im?  filed  in  '''*^- 

the  ollice  of  the  Superintendent  of  Insurance,  at  Ottawa,  and 

notice  of  suoh  filing  shall  be  forthwith  given  by  the  liquidator  by 

notice  in  the  Cafi<Kf<i  Qcuettf,  and  in  the  official  gazette  of  each  Notice  of 

province,  and  in  two  newspapers   published   at  or  nearest  to  publication. 

the  place  where  the  head  office  in  Canada  of  the  company  is 

situate.    R.  S.,  c.  129,  s.  119. 

183.  The  liquidator  shall  also  forthwith  send  by  mail,  pre-  Notice  by 
paid,  a  notice  of  such  filing  to  each  creditor  named  in  the  state-  mail, 
ment,  addressed  to  the  addresses  in  Canada  of  such  creditors, 

aa  far  as  the  saine  are  known,  and,  in  the  case  of  foreign  credi- 
tors, addressed  to  the  addresses  of  their  representatives  or  agents 
in  Canada,  as  far  as  the  same  are  known.    R.  S.,  c.  129,  s.  119. 

184.  The  holder  of  a  policy  or  contract  of  insurance  upon  if  ^  ^.lajn, 
which  a  claim  accrues,  after  the  date  of  tlie  winding-up  order,  accruM  after 
and  before  the  expiration  of  thirty  days  after  the  filing,  in  the  JrdeJ'bSf'"** 
office  of  the  Superintendent  of   Insurance,  of  the   statement  within  30 
aforesaid,  shall  be  entitled  to  claim,  as  n  creditor,  fur  the  full  ||f  ,^^^^1'"* 
net  amount  of  such  claim;  and   the  said   statement  and   the 
dividend   slieet  shall,   if  necessarj',   be   amended   accordingly: 
Provided  that  no  claim  which  accrues  after  the  expiration  of 

the  thirty  days  hereinbefore  mentioned,  shall  rank  upon  the  riaima  ac- 
estate,  unless  nor  until  there  is  sufficient  to  pay  all  creditors  ""|°«  ■'^•' 
in  full.    It  S,  c.  129,  g.  120.  30  d.ya. 

185.  Before  the  expiration  of  the  thirty  days  aforesaid,  the  Rr-inauranc« 
liqui<lator  may,  witli  the  sanction  of  the  court,  arrange  with 

any  incorporated  insurance  company,  approved  of  for  such 
purpose  by  the  Superintendent  of  Insurance,  for  the  re-insur- 
ance by  such  company  of  the  outstanding  risks  of  the  insolvent 
company,  and  for  the  assumption  by  such  company  of  the  whole 
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186.  In  case  of  such  arrangement  the  liquidator  may  pay 
or  transfer  to  such  company,  such  of  the  assets  of  the  insolvent 
company  as  may  be  agreed  on  as  the  consideration  for  such 
re-insurance  or  assumption,  and  in  such  case  the  arrangement 
for  re-insurance  shall  be  in  lieu  of  the  claim  for  unearned 
premium. 

2.  And  remaining  assets  of  the  insolvent  company  shall  be 
retained  by  the  liquidator  as  a  security  to  the  creditors  for  the 
payment  of  their  claims,  and  shall,  if  necessary,  be  so  applied, 
and  shall  not  be  returned  to  the  company,  except  on  the  order 
of  the  court  after  the  satisfaction  of  such  claims.  R.  S.,  c.  129, 
s.  121. 

187.  If  the  company  is  licensed  under  the  Insurance  Act, 
the  liquidator  shall  report  to  the  Superintendent  of  Insurance 
once  in  every  six  months,  or  oftener,  as  the  Superintendent 
requires,  on  the  condition  of  the  affairs  of  the  company,  with 
such  particulars  as  the  Superintendent  requires.  R.  S.,  c.  129, 
s.  122. 

188.  Publication  in  the  Canada  Gazette,  and  in  the  official 
gazette  of  each  province,  and  in  two  newspapers  published  at 
or  nearest  to  the  place  where  the  head  office  of  an  insurance 
company  is  situate,  of  notice  of  any  proceeding  of  which,  under 
this  Act,  creditors  are  to  be  notified,  shall  be  sufficient  notice  to 
holders  of  policies  or  contracts  of  insurance,  in  respect  of  which 
no  notice  of  claim  has  been  received.    R.  S.,  c.  129,  s.  123. 
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Abortiv*  Coatpaay 

Shares  in,  afreement  to  take,  216. 
Aetloaa 

Company,  in  name  of.  after  liquidator  appointed.  S49. 

DMtit.  for;  54& 

Dwcription  of  company  in  writ,  548. 

False  impriaonment,  for,  547. 

Mode  of  incorporation  need  not  be  set  out  in,  544. 

Service  of  process  on  company.  547. 

Shareholders,   between   company    and,   r>44,   545,   546,   547. 

Shareholders  suing  on  own  behalf,  540. 

Wlten  cumpany  should  be  plaintiff,  548. 

Windinx-uji.  stay  of  uctiuos  on  occurrence  of,  735,  786. 

Witlulrawnl  from,  by  company,  648. 
Adminiatrators 

Tranirfers  by.     See  Transfer  of  Shares. 

Whether   nre  sbareholdenr,   319. 
AdT»ntaKes  of  Imoorporatlon,  51. 
Asenoies.  Rixht  to  Establlsli,  118,  114. 
Aceat 

Individual  liability  of,  116. 

See  also  *  Contracts.' 

MisrepreaenUtion  by,  198,  199. 

Siibitcriptiou,  made  by  unauthorised,  790. 
AK«nta 

Apparently  acting  within  authority,  142. 

Appointment,  formalities  required.  131. 

Authority  of.  when  I'tjntrncting  for  <-ompany,  ISSff. 

Course  of  denlintr.  140. 

De  facto.  139. 

EMoppel,  141,  142. 

Holding  out.  140.  141.  461. 

Implied  warranty  of  authority,  146. 

Notice  to.  is  notice  to  company,  150. 

Ostensible  authority.  141.  142. 

PerwMial  lUbUity  of.  146.  147. 

Personal  liability  of  on  bills,  notes  and  chequea,  147,  148. 

Ratiflcation.  148,  149. 

Torts  of.  liability  of  company  for,  149,  160. 
Allotneat 

Cancellation  of.  M8,  804. 

Dispensed  with — 

Signatory  to  memorandum  of  agreement.  78S. 

Illegality,  informslity.  etc..  as  a  defence.  788,  780. 

Interpretation  of  term,  4. 
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Allotment — Continued 

Necessity  for,  785,  786. 

Notice  of,  788. 

Provisional  directors,  by,  439,  4.42. 

Shares  of  no  par  value,  30. 

Withdrawal  of  application  before  notice  of,  786. 
See  also  Shares,  Directors. 
Amalgamation,  3. 

And  see  Ontario  Act. 
Annnal  Meeting 

Auditor  to  be  appointed  at,  537. 
Stee  Meetings. 
Annual  Retnrns,  553if. 
Application  of  Act,  2. 
Application  of  Part  I.    (Dom.  Act),  2. 
Application  for  Incorporation,  27,  565. 

Applicants,  27,  33,  39. 
particulars  as  to,  39. 

Conditions  precedent  to  be  established,  32. 

Chief  place  of  business,  38. 

Contents  of  application,  28,  33. 

Execution  of  petition,  39. 

Fees,  40. 

Form  of,  31,  32. 

Memorandum  of  agreement,  31,  40. 

Name  of  company,  33. 

Objects,  34,  35,  36,  37,  38. 

Place  of  head  office,  38. 

Procedure,  32. 

Proof  in  support  of,  40. 

Sliares,  38. 

Share  warrants,  regulations,  38. 

Statement  of  capital,  38. 

Stock  taken,  39. 

Who  may  apply,  33. 
Application   for   Sliares.      See   Shares. 
Applicants  for  Incorporation,  27,  33,   39. 
Apprentices 

Liability  of  directors  for  wages  of.     See  '  wages.* 
Articles  of  Association,  4. 
Attorney 

Acts  of.  bind  company,  115. 
Auditors 

Annual   meeting,   to   be   appointed   at,  537. 

Certificate  of,  ad  hoc,  543. 

Duties  of,  539-543. 

First,  appointment  of  by  directors,  538. 

Liability   of,  540,  541. 

Misfeasance  summons  against,  542. 

Notice  of  intention  to  nominate,  537,  538. 
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A*dltor»—Comlimm04 

i*(irii<*uiiini  »m  to  in  pnwp«ctas,  MTt. 

i'..w.nt  and  dutir«  of.  S38,  OSD. 

Uriuuarnititin  uf.  fi38. 

ItciMirt  of.  lu  (m*  \hU\  before  annual  mMtlng,  QS8. 

Itepfirt  tu  irluirrhuldeta,  OML 

Ritbt  of  acmM  tu  booka,  accounla,  etc.,  043. 

Hfvrvtary  uf  Stale  niajr  ap|K>int,  KiT. 

Va<-nii«-ie«.  tillinc  of  by  dirertora.  538. 

Aatkorlsed  0«plt«l.  defined.  <I. 

Averaioata 

To  Im'   rroitfil   ill   Iftti'nt  puii'nt.  M. 

Balaaee  Skoet 

Annual  nii-vlink',  tu  U-  |ir«'M>nio<l  nt.  .Vt'J.  it'tA. 

Audituni  tu  rt'tMirt  on,  TuiS. 

(%>p>'  uf>  Umiiuc  witlMtiit  <<<)|i.v  of  audituni'  report  attarbed.  !t30. 

iVlaiU  to  be  inserted  in.  503. 

Direotors,  to  be  aitnied  by.  .VtS. 

Sbarfbuldens.  riglit  tu  iuHpiH't,  TuiH. 
Baak 

SbareK.  doubh*  llnbility  un.  TOit.  MM*. 

I.i<|uidntonr  of.  uppctintincnt.  'TtS. 
Baakiac 

('<ini|>any  not  to  enKaxe  in  bu«iut>iui  of.  14. 

Not  to  be  carried  un  unlets  iniwer  expressly  eonferre<l.  4. 

Power    to  enxage  in.  excluded.  14. 
Baakroptey  Aet.  079.  «80. 
Bamka 

licxislatiou  re8|>ectinK.  !• 
Bills 

Personal  liability  of  agents  and  officers  on,  147,  148. 
Bills  of  Exokaac* 

IturrowlnK  by.  STtO. 
Bills,  Notes  aad  Ckeqaoa,   133. 

Name  u'itli  wurd  '  limited  '  must  api>ear  on.  150.  161. 

8«al  nut  riHiuiretl.  115. 

Boaa  Vaoaatla,  K7. 
Boad,  4.  5. 
Coupon.  5. 

UiTi>«t«Ted.    5. 

Bond  Mortsac* 
I  >e»cribed.  5. 
Si-e  niMi  Tnist  Deed. 

Boadkold«s« 

Modification  of  risbbr.  417. 
See  alao  Trust  Daad. 
B«ada 

Ilearer  and  recistered.  8S2-S84. 

Kill  of   F)xrbanKP.  diffrrem-^e  betwren  bonds  and.  377. 

Bonus  of  common  stock,  civiiuc  of.  on  issue  of  bonds.  379.  880,  386. 
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Bonds — Continued 

Bond  mortgage.  See  Trust  Deed. 
Cboses  in  action,  bonds  are,  384. 
Commission    on    placing,    particulars    to    be    given    for   registration, 

352,  353. 
Contract  to  purchase,  385-387. 

Remedy  for  default  by  purchaser,  385. 
Measure  of  damages,  385,  386. 

Specific  enforcement  of,  385,  386. 
Copy  of  certificate  of  registration  to  be  endorsed  on,  353. 
Coupon,  nature  of,  377. 
Coupons,  403. 

Debenture,   described,  376,  377. 
Debenture  stock  compared  with,  387,  389. 
Default- 
Effect  of  winding-up   on   bondholders'   remedies,  409,  410,  411, 
:  412,  733,  825. 

Enforcing  security  on,  406-412. 

Jeopardy,  409. 

Remedies  of  bondholders  or  trustee,  408ff. 

Who  may  exercise  remedies  on,  412,  413. 
Definition  of  term,  3. 

Delivery  of  particulars  to  Secretary  of  State,  352. 
Deposited  to  s'ecure  advances,  when  not  to  be  considered   to  have 

been  redeemed,  350. 
Description  of  the  term,  376,  377. 

Endorsement  of  certificate  of  registration  on,  353,  398. 
Enforcing  security  on  default,  406-412. 

Right  as  to,   on   winding-up  occurring,  825. 
Equities,  transferable  free  from  any,  383,  384. 

as  against  unregistered  holders,  384,  385. 
Floating  charge,  380. 

Creation  of,  390,  391,  392. 

Crystallization  of,  394. 

Distress,  priority  of,  394. 

Equitable  mortgage,   priority  of,  ;j94. 

Execution  creditors,  priority  over,  393. 

Garnishor,  priority  over,  393. 

Nature  of,  380,  390. 

Notice  of,  as  regards  specific  mortgagee,  393. 

Ordinary    course    of   business,    right   of   dealing   with    property 
of  company  in,  391,  392. 

Payment  of  certain  debts  to  have  priority  over,  where  receiver 
appointed  or  bondholders  take  possession,  356,  357. 

Preferential    claims    under    Winding-up    Act,    priority    of,    356, 
357,  393. 

Registration  of  trust  deed,  containing,  351,  396,  397,  398. 

Restriction   against  creating  prior  charges,  393,  394. 

Sale  of  bus'iness,  notwithstanding  floating  charge,  393. 

Specific  charge  taking  priority  over,  392.  394. 
Interest  in  land,  whether  bonds  deemed  to  be  an,  384. 
Irredeemable,  350,  358,  377,  404. 
Irregularities  in  issue  of,  368,  369,  380. 
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Bead* — CoHtimmed 
iMUanre,  H78. 

Agrvetarnt  fur,  380. 
1{>  indiviUuidK.  'Jm. 

I>obpii(uri*  huMent'  actioD,  after  commeucvmeiit  o^  879. 
l)Ucount.  iMuanc*  at  a.  870. 
Irrvgalarity  In,  380. 
Option  tu  call  fur.  381. 
l*aitt  debt,  for.  370. 

Proapactiu.  wber*  iamied  to  pobUc,  173,  176.  881. 
8«al,  not  under,  878,  870. 
Moditiration  of  riffhta  of  bondhoUlenr,  417. 
Mortgaxe  bonds.  380-80S. 
I'erpetual.  3.V),  3S8. 

I'ower  to  r(>*issue  redeemed  bonds,  850. 
Pledge  of.  3r-». 

I'rpHentation  for  payment.  378. 
I'urcbase,  contract  tu  purchase,  385*887. 
Redeemed,  power  to  re-issue.  350. 
Redemption.  404.  405.  40a 

CloKcing  equity  of  redemption.  406,  406. 
"Refister  of  holders  of  debentures,  open  tu  inspection,  356. 
Register  of  mortgages  to  be  kept  by  company,  355. 
Registered  and  bearer,  382-384. 
R«-isirue  of.  350. 
Series  of.  381.  .%2. 
Set-off  by  bondholder.  305. 
8pe<ific  charge.  380. 

Notice  of  floating  charge,  303. 
Trust  deeil.     See  Trust  I>eed. 

Winding-up.  enforcing  rights  under  security  in  event  of.  743,  744. 
BoBtts,  432. 
Books.  4.'. 

.VrcfKN  to.  procedure  for  obtaining.  543. 
Auditor's  right  of  access  to,  538.  543. 
Defective.  532. 
Entries  in.  how  proved,  550. 

when   admissible   as   evidence.  550. 
False  entries  in,  534.  880. 

Penalty,  600,  562. 
InsiiecUon  of.  5.12.  .'•.'«. 
Auditor,  right  of.  534. 

IMrectonr.  rigbu  of,  534.  ^ 

Hban-holders  and  creditors,  by,  582,  688,  687. 
Ii<|uiilnti<iu.  (•ffi>rt  on   right,  534. 
Refusal  to  permit.  684. 
Whrn  ordereil  by  Court.  634. 
Irregularly  kepi,  how  far  admissible  in  evldeace.  600. 
Liquidator,  to  be  kept  by,  762. 
Minute  books.  632.  683. 
Prima  facie  evidwoe,  667,  8S1. 

DXJk.— 57  1 
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Books — Continued 

Production  of,  refusal  to  make,  .534. 
Refusal  of  inspection,  penalty,  562. 
Shareholder,  appearing  in  books  as,  effect  of,  785. 
Stock  ledger,  10. 
Transfer  book,  10. 
What  they  must  contain,  531. 

Whether  included  in  general  charge  of  all  property,  366. 
Borroiving 

Authority,  by-law  conferring,  349. 

Bonds.     See  '  Bonds.' 

Borrowing  by-law,  42,  43,  349,  366-369. 

By-law  for,  how  far  necessary,  366-369. 

By-law,  required  by  banks,  42,  43. 

By-law,  passed  by  provisional  directors,  369. 

By  bills  of  exchange  or  promissory  notes,  350. 

Borrowing   powers,   349ff. 

Debentures.     See  '  Bonds.' 

Facilities  of  companies,  52. 

Information   as   to   mortgages,   charges,   351ff. 

Particulars,  delivery  of  to  Secretary  of  State,  351,  352,  353. 
Interference  with  powers'  of  directors,  as  to,  363. 
Irregularity — 

Rule  in  Royal  British  Bank  v.  Turquand,  489,  490. 
Irregularities  in  exercise  of  borrowing  powers,  366-369. 
Power  to  borrow  money,  106. 

To  mortgage,  106. 

After  acquired  property,  107,  108. 
Powers — 

Conferred  by  the  Act,  361. 

Exercise  of,  358. 

Implied  and  express,  359-361. 

Limited,  360,  361. 

Procedure  for  exercising,  3^,  363. 

Semi-public  corporations,  360. 

Trading  company,  359,  360. 
Precautions    to    be    observed    by    persons    lending    money    to    com- 
panies, 361,  362,  369. 
Procedure  for  exercising  borrowing  powers,  362,  363. 
Purpose  of,  lenders  not  bound  to  inquire,  361. 
Liquidator,  by,  769. 

Registration  of  mortgages  and  charges,  351,  352,  358,  39S. 
Restriction  on  amount,  violation  of,  373. 
Security    for   existing   debts,    giving,    distinguished   from   borrowing, 

358,  369,  370,  371. 
Security,  nature  of,  which  may  be  given.  364,  365,  366. 
Ultra  vires — 

Effect  of.  373. 

Directors,  remedy  against,  374,  375. 
measure  of  damages,  375. 

Lender's  right  of  subrogation,  374. 

Relief  in  case  of,  374. 
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Bcrro  wl»c —  Com  tin  med 

Itftnv<l>-  acainst  dirvrtora,  374. 

Sfcuritir*  ultra  vir«a.  bat  debt  valid.  375.  .T70. 
I'u<*al!e4l  caiiital.  murtxase  of.  Mi. 
H^c  alflu  '  Itonda.'  '  Bond  Morttace/  '  Troat  Daad.' 
Baal»eaa 

CunnnencrmeDt  of.  (U. 
8(^  Tomnirncvmant  of  Buaioeait.' 

CommencfmeDt  of,  by  Mnnpany  with  aharea  of  no  par  valna,  81. 
Bj-lawa 

Authoritinc  boldins  of  aharea  in  other  compaoiea,  217-220. 
CuntiriDutiiiu — 

Individual  aawnt  of  abareboldem.  diatinfuiabed  from.  nOS. 
LVfined.  5. 

I>(>poait  in  department  rvqoired  in  certain  caaes,  4S0. 
Eridence  of.  S47.  000. 
Ilonda,  debenture*,  etc..  for  iaauinc.  350. 
Borrow  ins  money  for.  340.  360. 

Hee   Itorrowing. 
Calla  on  shnrea.  makiuK.  280. 
Confirmation  of.  in  certain  onsea,  463.  481. 
Consolidate  aharea.  to.  264. 
Corporationa  without  share  capital,  of.  46. 
Directors — 

Powers  of.  to  pass.  463,  46S. 
Distinieuished  from  resolutions.  401. 
lUeical,  examples  of.  402. 
Increase  rnpital  to.  264. 
Irrrjculariiy  of.  in  reKpect  of  borrowing,  368. 
Preference  shares,  rreatinit.     See   Preference  Sfaarea. 
Purchase  fractions  of  abares.  to,  264. 
Shareholders'  control  orer,  481,  482. 
SharebolderM,  power  to  paaa.  excluded.  492. 
Subdivide  shares,  to  264. 
OiOla 

Amount  of.  283. 

Amount  to  be  called  up  within  firat  year,  274,  276. 

Ily-law.  preacriblnjc  mode  of  making  calla,  281. 

By-law.  whether  necesaary,  280.  281. 

CHtul  que  troat.  obljf  tton  to  indemnify  truatee  aoinst.  280. 

GoBtributury.  commascamcBt  of  liability.  801. 

Data  of  piiyment,  288. 

DaftooN  to  action  for  calla — 

Denial  that  defendant  became  a  shareholder.  202. 

Infancy.  203.  204. 

Other  de/aacea.  293. 

Payment.  202. 

Tranafer  of  ahartw  before  call.  208^ 
Definlti..n  of  *  Call,'  276. 
Deleiration  of  power  to  make.  284.  200. 
Directors  allowinc  to  remain  unpaid.  404. 
DiaablUty  of  aharehoklera  where  calls  in  arreara.  207.  296. 
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Calls — Continued 

Discretion  of  directors  in  making,  276,  277,  278,  283. 

When  interfered  with,  277. 
Disorganization  of  company,  effect  of,  286,  288. 
Duty  of  directors,  294,  205. 
Enforcement  of  payment  by  action,  275,  291. 
Executors,  liability  for,  280. 
Forfeiture   for   non-payment,  275. 

See  Forfeiture  of  Shares, 
How  made,  280. 
Interest  on,  274. 

Inequality  in  making  calls,  effect  of,  277,  278. 
Instalments,  distinguished  from,  278,  279. 

Forfeiture  on  non-payment  of.     See  Forfeiture  of  Shares. 

Transferability  of  shares  on  which  instalments  in  arrear,  279. 
Irregularity  in  making,  284. 

Curing  of,  284. 

Waiver  of,  284,  285. 
Misrepresentation,  defence  to  action  for  calls,  202. 
Mortgage  of  arrears  of,  364. 

Non-payment  of,  shares  not  transferable,  309,  323,  324.. 
Notice  of,  287,  288,  280,  290. 
Payment  in  advance  of,  275,.  291.  , 

Interest  allowed,  rate  of,  275,  291. 

Priority  for  return  of  moneys  in  winding-up,  835. 
Place  of  payment,  283. 
Procedure  for  making,  281,  282. 
Proof  of  making,  287. 
Regularity  of,  283. 
Release  from  liability  for,  280. 
Resolution  making,  280,  282. 

■Shareholders  in  arrear  as  to,  not  entitled  to  vote,  513. 
Shares  with  calls  unpaid  not  transferable,  309,  323,  324. 

Where  call  made  after  date  of  transfer,  313. 
Successive,  285,  286. 
Transfer  before  and  after  calls,  293. 
Trustee,  not  liable  for,  292. 
Unequal,  may  not  be  levied,  524. 
"  Voting  rights,  loss  of  where  calls  in  arrear,  298,  513. 
When  deemed  made,  274,  290. 

Cancellation  of  Shares,  109,  303. 
Allotment,  cancellation  of,  303. 
Construction  of  power  to  cancel,  303. 
Meaning  of  term,  303. 
When  power  excluded,  303, 
W'here  illegal  agreement  to  issue  shares,  304,  305. 

Capacity 

Provincial  companies,  27.     See  also  '  Powers.* 
Capital 

.(Vlteration  of,  264-274. 

Procedure  for,  272-274. 

See  also  Increase  of  Capital,  Reduction  of  Capital,   Sub- 
division of  Shares  and  Consolidation  of  Shares. 
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Dmtmm.    8m  lUduetkm  of  C«pluL 
DItIbIoo  into  abarMi,  51. 

Impairnl.  m>  ground  far  wiodlnc-np  order,  700. 
Inrrroar.     Srr  locfvaiw  uf  CapiUl. 
I*«idu|>.  0. 
I'uwpr  to  reduev.  111. 
EHnra  of.    8«o  Prrferroct  Bkaraa. 
BnncniMdt  8. 

Soborription  of.  bofbrt  coampocrment  of  bosiaaM,  60,  tA(L 
rncnlled.  mortgage  of.  964. 
Capital  ■tuck.  d«tiaed.  6. 
Ree  alaii  '  Sharm.' 

O«rtlfle«to  of  ImeorporatloB 

RevoratioD  of,  H7. 
OMrtUUatoo  of  Roclatratlom 

Fe«a  for.  6S. 
Oortltomto  of  Stoek,  5.    See  alao  Share  Certlflcato. 
Ckalnajui.  513,  026. 

Casting  vote  of,  at  me^titiKa.  013. 

DwcinioD  as  to  proxies.  .'t2Q. 

Poll,  directing  taking  of.  at  meeting,  530. 

Rights  and  duties  of.  526.  027. 
Ofca«»o  of  Namo 

Company  may  obtain.  57. 

Forum,  ."lO. 

Grounds  of  objection  to  name,  60.  61. 

Procedure.  59. 

Right*  or  obligations  not  aflTectCfl,  57. 

Secretary  of  Sute.  by,  56. 

Who  may  apply,  58,  SO. 
Clumketorlatlea  of  Oompaalea,  48. 
Ckmnco 

Floating.    Sea  Bonda. 

Specific.    8e«  Boada. 
Okartor 

CancelUUon  of.  545.  &46,  547. 

Defined.  7. 

Forfeiture.  12. 

And  aee  Forfeiture  of  Charter. 

Fraud,  obtained  by.  cannot  be  aet  up  as  defence,  545. 

Irregularity  in  obtaining,  when  a  defence  to  action  by  company,  545. 

Non-oaer.  87. 

Sale  of.  440. 

Secondary  evidence  of.  560. 

Surrender  of.     See  Ontario  Act. 
See  alao  l^ettera  Patent 
Okoqvoa 

fVrsonal  liability  of  ageota  and  ofllcers  on.  147.  148. 
Oklof  PIaoo  of  BwaJBoaa 

See   'Head   Office.' 
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Classes  of  Corporations,  49. 

Clerks 

Liability  of  directors  for  wages  of.     See  '  Wages/ 

Collateral  Security 

Holder  of  shares  as,  liability  of,  166,  167,  169. 
Meaning  of  term,  169. 

Comity 

Rule  of,  applied  to  companies,  18,  27. 

'  Commencement  of  Business,  45,  65. 

Before  required   capital  subscribed,   546. 

Borrowing   powers,   exercise   of  before   requirements   complied   with, 

369. 
Company  with  shares  of  no  par  value,  31,  66. 
Contributories,  non-compliance  by  company  with  requirements,  bow 

affecting,  67. 
Directors,  liability  for  premature,  66,  512. 
Effect  of  non-compliance  with  requirements,  66. 
Liability  of  directors  for  premature,  66,  512. 
Requirements,  65,  66. 

Commission 

Debentures,    for   procuring   subscriptions    for,    filing   of    particulars, 

352,  353. 
Disclosure  in  prospectus  of  amount  or  rate  of,  174. 
Common  Seal 

See  Seal. 
Companies 

Joint  stock,  51. 
Advantages  of,  51. 

Limited  liability,  51,  52. 

Division  of  capital,  51. 

Borrowing  facilities,  52. 

Powers  of  directors,  53. 

Transmissibility  of  shares,  53. 

Shares,  53.  ,  • 

Companies'  Clauses 

Part  II.,  563,  564. 
Company 

Distinguished  from  partnership,  49,  51,  52. 

Private,  49,  176,  177. 

Public,  49. 

Quasi  public,  49. 

Special  Act,  incorporated  by,  49,  50. 

Under  Act,  nature  »f,  7. 

Unincorporated,  58. 

With  shares  of  no  par  value,  7,  30,  31,  47,  48. 

CJommencement  of  business  by,  31,  66. 

Dividends  of,  31. 

Conditional  Subscription,  245,  789. 
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Coaditloms  Pr«««il«at 

Nuui'oinptiintf  im  cruund  fur  furf<>iturv  uf  rhartrr.  71. 

Noo-tM>rfurniaoo^  in  r««|iert  of  IrtUr*  patent,  12.  13. 

To  ubtaiuius  ixirftorale  atatua,  .Vi5. 

To  Ivgttl   uncaiiiaation,   MO. 
OoBditloma  a«baeqttaat 

Nou-fulliiiiM-nt  lilt  Kruund  for  forfeiture  of  cfaaVter,  72. 
CoaaolldatloB  of  Sliaraa 

Uj-law  for.  2G4. 

l'roc«<lure.  UtH.  274. 

u 

OoBtraota 

Aitriit  uf  ruuipany,   11&.  * 

Agrnta — 

Formalitinr  in  appointing,  131. 
8«e  alao  Agenta. 
Agenia  and  ofHcrra.  nurhority  of.  ISSff. 
Agpnt^i  de  facto,  138,  140. 
Apparently  acting  within  authority,  142. 
By-lnwH,  authority  conferred  by.  134.  135. 
Courae  of  deaiini;.  140. 
Directom.  deleRation   by,  134. 
Directors  grnernl   agenta,   134. 
Eatoppel.  141.  142. 
Evidence  of  authority,  134. 
leading  principle*.   135-130. 
Oateuxible  authority,  141. 
When  employe*!  by  directom,  136. 
Agenta,  officem  and  aervanta,  made  by,  118. 

Capacity  to  enter  into,  119. 
Billa.  notes  and  checiuea,  133. 
Construction  of  aectioo  32,   117. 
Executed  contracta — 

Enforced  where  not  under  aeal,  123ff. 
Not  enforced  where  not  under  aeal,  122,  123. 
Executory  contracts  not  under  aeal,  not  enforced.  127. 
Form  of  contract.  130. 
Formalities  required  to  be  obaerved.  121. 
Ilbtory  of  aection  32,  117. 

Limitatitms  on  capacity  to  enter  into.  110.  120.  121. 
pre-incurporation   contracts^  110.   120. 
HubMrription  for  shares  before  incorporation.  120. 
ritra  vires  contracta,  120. 
See  abu>  *  lltra  Virea.' 
Inter-insurance.  14. 

Name  of  company  incorrectly  atated  In,  131. 
Oileera— 

Authority  of.  133ff. 
IH>wer  to  bind  company — 

Maaater  and  managlag  director.  148. 
PrMidtat.  144. 
Secretary,  145.  146. 
VIce-Preaident.  145. 
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Contracts — Continued 

Part  performance,  123. 

Provisional,  67. 

Provincial   legislation    affecting   contracts   of   Dominion    companies, 

19,  20,  21,  22. 
Seal,  necessity  for,  121ff. 

Ck)mmon  law  doctrine,  128. 

Exceptions  to,  128,  129,  130. 
Contracts  in  pursuance  of  charter,  128. 
Trading  corporations,  129. 

Executory  contracts,  not  under  seal,  enforced,  130. 

Leases,  126,  127. 
Contributory,  5. 

Absconding,  arrest  of,  861. 
Bankruptcy  of,  800,  801. 

Books,  may  be  ordered  to  hand  over,  801,  802. 
Calls,  commencement  of  liability  for,  801.^ 
Laability  of,  a  debt,  800.  '    • 

Money,  may  be  ordered  to  hand  over,  801,  802. 
What  to  include,  819. 
Who  is  a,  684,  780,  784,  786.   - 
Contribntories 
Calls  on,  803. 

Consideration  of  possible  failure  to  pay,  803. 

Discretion   of   Mas'ter,   804. 

Enforcement  of,  803.  ' 

Instalments,  where  shares  payable  by,"  804. 

Payment  into  bank,  803. 

Order  for,  803. 

Settling  list   a   condition   precedent,   803. 

Suing  on  judgment  for,  804. 
Classes  to  be  distinguished,  779. 
Costs  of,  782,  783. 
Defences  of.  786ff. 
Defined,  780.     . 

Holder  of  fully  paid  shares  may  be  placed  on  list  of,  684,  780,  786. 
Laches,  by  liquidator  will  not  relieve,  773. 
List  to  be  settled,  779,  780,  781,  782. 

Fully  paid  shareholders  may  be  placed  on,  786. 
Payment,  Court  may  order,  by,  802,  803. 
Practice,  in  settling  list,  780,  781. 
Rights  of.  Court  shall  adjust,  804,  805. 
Settling  list — 

Jurisdiction  of  Master,  780,  781,  782. 

Removal  from  list,  782. 
^Shareholder,  fully  paid,  may  be  placed  on  list,  684,  780,  786. 
Control 

Allotment  for  purpose  of  obtaining,  233,  234, ' 
Sale  of,  precautions  to  be  taken,  339. 
Corporate  Status 

Conditions  precedent  to  obtaining,  545. 
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i>«>aor«i.  n. 

Powein.  provUiuDt  of  Inli>rpr»latloD  Act  rt>lntinc  to.  S.  4. 
IU«id«ica  of.  114.  no.  MS. 
WltlwaC  twcttobry  gain.  28. 

CVrlain  firuvMoM  of  Act  not  to  appljr.  29. 

0«rpor«tloBa 

Anrvcatp  and  aola.  7. 

ClaaMa  of.  7.  40. 

Domcatic  and  forvign.  7. 

IMvatr.  7.  50. 

I*ublic.  7.  80. 

Qoaai- public.  7.  50. 

SMnl-publiv — 

Dorruwing  powrra.  300. 

Sututury.  100. 

With  aharei  of  no  imr  value.  7,  30,  31.  47.  48. 

Without  abai«  capiUl.  7.  28.  46. 
Bylaws  of.  46. 
Kx«ntptiun«  enjoyed  by.  47. 
Members  may  demand  inapectiou,  535. 
Procedure  for  incorporation.  46. 
Corporator,  6. 
Oorporatora 

Liability  where  no  company  b  created.  215. 
Oovrt 

I  defined.  S. 

Diacharrini  functions  of  liquidator.  778. 
Orodltors 

Uubility  of  shareholders  to.  150-164. 

Riffbt  to  make  copies  of  annual  summury,  r»55. 

Right  to  make  extract*  from  books,  532. 

Satoff  against  creditors'  action  against  shareholder.  164466. 

8«e  alao  '  Winding-up.' 
Ovowa 

I*riori(y  of.  In  winding-up.  800.  810. 
Daauicoa 

For  breach  of  agreement  to  transfer  share*.  837. 

For  refusal  of  company  to  regbter  transfer.  385.  836. 

Measnre  of.  in  action  for  deceit.  104. 
I>«odlo«li.  Kround  for  winding-up,  701. 
Deboataro.  definition.  3,  8. 
Dokomtaroa 

See  Honib. 

Doboataro  Stook 

DaAaltloa.  S. 

Diatingnlahlid  froa  boada,  887-880. 

Copy  of  certUleata  of  regbtration  to  be  endorsed  on  c»rtiflcata«  of. 

888. 
Sea  Boada. 
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Deceit 

Action  against  corporation  for,  548. 

Action  for.  for  misrepresentation  in  prospectus,  193,  194,  195. 
See  also  Prospectus. 
Definitions,  3-11. 

Trading  company,  359. 
Director 

Auditor,  may  not  be  appointed,  537. 
Liability — 

Balance  sheet,  issuing  without  auditor's  report  attached,  539. 
Managing  director,  authority  of,  135. 

Right  of  inspection  and  taking  copies  from  company's  books,  534. 
Directors 

Allotment — 

By  incomplete  board,  233. 
Delegation  of  powers  of,  283. 
.  Auditors — 

Filling  vacancies  in  office  of,  538. 
Fixing   remuneration   of,   538. 
May  appoint  first,  538. 

Accounts,   need   not  test  accuracy   of,  543. 
Borrowing  by,  349ff. 

Interference  with  powers  of,  363. 
See  also  '  Borrowing.' 
By-laws,  463,  491,  492. 
Calls  by.     See  Calls. 
Changing  number  of,  procedure  for,  450,  451. 

Non-compliance  with  Act,  effect  of,  451,  452. 
Commissions  taking,  472. 
Company  acting  as  director,  448. 
Consent  to  act,  445,  447. 
Contracts  of,  with  company,  475-480. 
Action  to  set  aside,  480. 
By-law,  necessity  for,  476. 
By-laws  authorizing  contracts,  477. 
Disclosure,  necessity  for,  478,  479. 

Right  of  director  to  enter  into  contracts  with  company,  475. 
Shareholders,  sanction  of,  476,  477,  478. 
Contract  to  take  qualification  shares,  445,  447. 
Criminal  liability  for  false  statements  in  prospectus,  203. 
D^  facto,  460,  461. 

Carrying  on  affairs  of  company,  assisting  in,  445. 
LiabUity  of,  430,  495,  512,  556. 
Restraining  from  acting,  461. 
Delegation  by,  134,  485. 
Allotment,  233. 
Calls,  284,  299. 
Disbursements,   indemnifying  for,  462. 
Disclosure  by,  when  contracting  with  company,  478,  479. 
Discretion — 

Calls,  discretion  to  make,  can  not  be  delegated,  284,  299. 
Transfer  of  shares  not  fully  paid  up,  permitting,  300,  321,  323. 
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I>l  r«et4M«— Conf  to««4 

IVaaafvr  of  aluirM,  wbta  •haNhoMtr  toJelited  tA  ooBpMijr.  809. 
824. 
DbqoaUfled  dlrvrtoni.  prMTDct  of.  on  board.  43(t  4fl7  4»l. 
DtoquAllfiratlon.  448. 

Abwntinc  tbeoMPlYM  frooa  mt*ti»tt*  440. 

Itankruptrj.  449. 

Cob  I  met.  belof  istMwtad  la.  480. 

Holdiuc  aiijr  odMr  oflka.  4tt. 

Making  uoauthorticd  profit.  449.  4fiO. 

Wb*r«  diractora  contract  with  company.  477. 
tHrertiog  companjr'a  boalfieaa  In  tb*ir  own  favor.  470.  471. 
Dalica— 

R<«enre  fnod.  aa  rpgarda.  48S.  4.*t6. 

See  alsu  '  I'owera  and  L>uti«r.'  infra. 
EteetioD.  of.  444.  4S2.  488. 

Acraement  by  company  for  elect  ion,  4fi2. 
>  Ballot  by.  453,  4ft4,  488. 

Equitabl«>  JuriadicHon  to  aet  aaide.  4flO.  468. 

Formal,  when  unneceaaary.  486. 

MaodamiM,  4S8. 

Mandatory  Injunction.  458. 

PlM»  of.  48S.  463. 

Proeadnre  to  set  aaide,  457,  488^  459. 

Quo  warranto.  457.  458. 

Regularity  of.  450.  457.  458.  489.  460. 

ScratiBeera.  alao  eandidatea,  457. 

Shareboldem,  right  to  elect,  where  no  director*  in  office,  458. 

Vacanciea,  filling  of,  by  dlrectora,  463.  465. 

Yearly.  463.  464. 
Examination  of.  in  aupport  of  winding-up  petition,  708. 
Executive  commHtM  of.  485,  480. 
Bxarciae  of  powera,  487-492. 

Failure  to  elect,  how  remedied.  443.  444.  * 

Feea  of.     8ee  '  RemuneralioB.' 
Fiduciary  relationahip,  469. 

Termination  of.  478. 

Termination  on  wind'ng-up,  758. 
Future  abarehoklera,  liability  to,  469. 
General  agenta  for  company.  134. 
InpUcd  warranty  of  authority  by.  102,  106. 
Incoaiplete  board,  power*  of.  455.  456. 
Increaae  of.  bgr-law  for.  450. 

Indemnified  tn  anita  reapecting  execution  of  oAca.  462. 
Indiridoab.  no  authority  If  ncting  aa.  488. 

Ratification  by  ahareholdera.  488. 
Intareat  of.  to  ha  atatod  in  prowpertui.  175. 
Irragvlaritj  In  proeaadinga  of.  489.  490. 
IJabUlty.  492-499. 

Allowing  tranafer  of  ahare*  to  Inaolvent.  506. 
exoneration  from  liability,  OOil. 

BHla  and  notaa.  496. 

Ronua  abarea.  permitting  allotment. 
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Directors — Continued 

Bonus  shares,  transferring,  329,  683. 
Contribution,  right  of,  178,  190,  497, 
Criminal  liability,  203,  498. 
Declaring  dividend  when  company  insolvent,  505. 

Exoneration  from  liability,  505. 
De  facto  directors,  430,  495,  512,  556. 
Dividends  improperly  declared,  31,  429,  430,  431,  497,  505. 
Dividends  out  of  capital,  497. 

See  also  Dividends. 
Gifts,  to  refund  secret,  212. 
irregularly  appointed,  430,  495,  512. 
Limited,  failure  to  use  word,  498,  499,  561. 
Loan  to  shareholders,  assenting  to,  506,  507. 
Misfeasance  of,  493ff. 
Negligence,  for,  494. 

Articles,  relieving  against,  493. 
Non-attendance  at  meetings,  495,  869. 
Non-intervention  in  company's  affairs,  495. 
Penalties,  498. 

Permitting  transfer  to  be  registered  in  contravention  of  equit- 
able rights,  262. 
Premature  commencement  of  business,  66,  512. 
Profit,  secret,  472,  473,  478,  479. 
Prospectus — 

Statements  in  prospectus,  177. 

Wrongfully  inserting  name  of  director  in  prospectus,  178. 
Resignation,  effect  of,  496. 
Secret  profit,  472,  473,  478,  479. 
Torts,  liability  for  their  own,  497. 
Transferring  bonus  shares,  329,  683. 
Ultra  vires  acts,  for,  102,  105,  496,  497. 
Wages  of  clerks,  labourers,  etc.,  o07fif. 
And  see  *  Wages.' 

Wrongful  declaration  of  dividend,  31,  429-31,  497,  505. 
See  also  '  Misfeasance.' 
Meetings  of,  487. 

By-laws,  491,  492. 

Chairman's  casting  vote,  488. 

Interested  directors  not  to  be  counted  in  making  quorum,  490. 

Irregularities  in  proceedings,  489,  490. 

in  regard  to  calls,  283,  284. 
Minutes,  489. 

Neglect  to  attend,  not  misfeasance,  495,  869, 
Notice  of  business,  488. 
Notice  of  meetings,  487,  488. 

Directors  absent  from  the  country,  487. 

Special  business,  488. 

Waiver  of,  487. 
Personal  attendance,  488. 
Quorum,  436.  437,  490,  491. 
Resolutions,  491. 
Strangers,  presence  of,  at,  489. 
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IM  r*«  tov«— ( 'on  Mm  itW 

Minimum  Dumber  of  board,  438. 
Uiouir  buok  of.  480. 

Nu  right  of  tn>p«(*tiuD'  by  nhnrphuiiif  r«,  TnIS. 
MiMPIilicatiun  uf  fuo(l«.  attempttHl  mtirtrntiuo,  &2S. 
MlafMaance.  4&3ff. 

Names,  addreaaea  and  ralliof  to  be  recorded  In  booka,  S32. 
Non-inlrr«rntion  in  cumpany'a  alfaira,  495. 
IVoaltiea  for  infraction  of  proviaiona  of  Act,  S61. 
IVnaltjr— 

.Innual  aummarjr.  for  nun-compliance  witli  requirementa  aa  tu. 

5M.  906. 
For  making  falae  entriea  in  and  refuaing  inapection  of  booka, 

502. 
For  refuaing  to  produce  booka  and  anawer  queationa  on  examina- 
tion by  inapector,  563. 
See  alao  Penalties. 
Peraonally  interested  in  contract,  adoption  by  company.  526. 
Podtion  of.  4<KM75. 

Agents  and  trustees,  466.  468. 
Contracting  in  own  names,  liability.  4(36.  467. 
Fiduciary  position,  468.  473.  758. 
Powers  of.  53,  4d0ff. 

Arrangements  with  creditors.  483. 

Borrowing  money.   348.   350. 

liorrowing  powera.     See  '  Itorrowins.' 

By-lawa,  to  paaa,  84.  85,  463,  -181.  402. 

Ceaae  on  appointment  of  liquidator.  754,  755,  758. 

Compromise  dbputea,  to.  482. 

Continuance  after  appointment  of  liquidator.  754. 

Contracta,  483. 

Delegation  of  powers.  86,  48fM87. 

Agenta.  ofllcera  and  aerranta.  134,  486.  487. 
Eiamples  of  powera.  462. 
Executive  committee,  appointing.  485.  486. 
Kxerciae  of  powers.  482.  4M3. 
Fiduciary  donees  of  powers.  468.  470. 
Raising   money,  483. 
Shareholders  interfering  with.  481. 
Termination  of  powers.  484. 
ITHra  vires  acts  of.  ratification.  484. 
Powers  sQsl  Dotias,  46S. 

Hylaws,  84.  85,  463.  481.  482. 
Aa  to  stock.  468. 
Ilorrowlng  for.  .'MfHf. 

IHrectora,  qualification,  remuneration.  444.  46S.  908. 
I>ividenda.  463. 
Agrnts  and  ofllcers,  463. 
iteetinsa*  463. 
Peaaltiaa.  403. 
Coadoct  of  company's  affairs.  46S. 
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Directors — Continued 
Provisional — 

Borrowing  by-law,  power  to  pass,  369. 

Death  of,  443. 

Delegation  of  powers,  439. 

Permanent  directors,  replacing  by,  43,  443.   • 

Powers  of,  437,  4138,  439,  440,  441. 
Under  the  Act,  441,  442. 
Under  Bank  Act,  440. 

Procedure  by,  443. 

Termination  of  functions,  442. 
Purchase  of  company's   property,   by,   470. 
Qualification,  444. 

Absolutely,   holding   shares,   446,   447. 

Acting  without,  not  misfeasance,  869. 

By-laws  rest)ecting,  444,  463. 

Calls,  not  in  arrear  as  to,  447. 

Eligibility,   how  enquired   into,  447.   ' 

In  his  own  right,  holding  shares,  446. 

Joint  holding  of  shares,  447. 

Loss  of,  448. 

Registration  not  necessary,  447. 

Mode  of  payment  for  shares,  447. 

Share  warrants,  holding  of,  not  to  qualify  a  director,  310. 
Quorum,  acting  without,  436,  437,  490. 

'Filling  vacancies  when  no,  455. 
Hemuneration,  499ff. 

By-law,  necessity  for,  503,  504. 

Capital,  out  of,'  501,  502. 

Forfeiture  of  right  to,  502,  503. 

Gratuities,  500. 

Misconduct,  forfeiture  by  reason  of,  503. 

Paid-up  shares,  issue  of,  by  way  of  remuneration,  502. 

Past  services,  500,  501. 

Unjustifiable  payments,. 500. 

Waiver  of,  502. 
Resignation,  450. 

Effect  on  liability,  496.. 
■Restriction  of  powers,  53,  481. 

Restrictions  on  appointment  or  advertisement  of,  445. 
Secret  profits,  472,  473,  478,  479. 
Sending  out  proxies  naming  themselves,  529. 
Single  director,  authority  of,  134. 
Special  general  meeting  to  elect,  444. 
Terminating  appointment,  454. 
Transfer  of  shares — 

Duty  to  confirm,  314. 

Consent  necessary  where  shares  not  fully  paid-up,  309.  321,  323. 

Entitled  to  reasonable  time  to  make  enquiries,  ,340. 

May  decline  to  allow  where  shareholder  indebted,  309,  324. 

Tran.sfer  of  their  own  shares,  consenting  to,  471,  472. 
Travelling  expenses,   indemnifying  for,  462. 
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D4r««tom — Comtimmtd 

TrastMa  aod  aceBta  uf  cumpaay,  408t  46T. 
TnwiMM,  out  cvneraUjr.  fur  «lMrtbol4*r»,  407.  468. 
Ullni  vinM  arU — 

LUbility  for.  486.  497. 

UaUfleaUoa  of.  484.  486. 
lltn  virm  borrowtag,  rtnadjr  ataiiut,  in  mm  of.  874.  875. 

llmuiur*  of  (lamatM.  •tTri. 
Ultra  rlrca  rcaolutioii.  concurrvnot  la,  888. 
Vacaorir*,  after  end  of  term,  444. 

Fillins.  43ti.  437. 

Power  to  All.  4fi5. 
Dl»eomat 

lUtndti.  laauance  at,  379. 
Iwu**  uf  sharM  at.  109.  :!34. 

Dla««v«i7 

Li>iui(l<iiur.  iitn)p4«llftl  to  make.  707. 

IN  ae  rsaaia«tl9a 
Effect  of.  09. 
Diaaolatiom 

Ktim  uu  property  of  company.  78. 
Diatrcaa 

84<e  Windioff-op. 
DlTideada 

Aren't  ions  tu  capital.  pajrmeDt  out  of,  421. 

A|*purtiuuu]**Dt  of,  420. 

B«Bua.  482. 

Capital  and  income,  433. 

Capital- 
Fixed  and  rirculaUnic.  42.1.  426. 
Payment  out  of.  420^. 

Caab.  wlietber  payable  otbeiwlne  tban  in.  419,  420. 

Clrronuitancea  under  wbirb  payable.  418,  419. 

Common  •barra.  declarinx  un.  in  deroKatioo  of  ricbta  of  preference 
iibarebo!i!erB.  824. 

Companies  nubject   to  tbe  .Vrt.  rules  applicable,   in  declaring  divi> 
dendv.  427. 

I)edu<  tion  of  debts  uf  abarehulder  from.  -IIH. 

I >ire«t«>n>.  liability  for  dividends  improfierly  declared.  31.  421X-31. 

Illecal.  liability  uf  dirrcturs.  497. 

Imi>airin«  capital.  113.  418. 

liability  of  directors  and  ufficers.  MG. 

Inspertlua.  nuB-paymeDt  not  a  cruund  fur  order  direcUns,  S37. 

Umitatiun  of  sbareboliler's  claim  for,  419. 

Luar  capital,  wbetber  must  bt*  restored  before  dividends  paid.  422ff. 

Not  tu  impair  capital.  113.  418. 

Payable  rateably  un  number  of  sbaros  beld.  420. 

i*a)roent  out  of  rapital,  2.17.  420ff. 

PositloB  uf  aharebolder  rpceivinit.  431. 

Preferrnce  sbarM,  la  reapect  of  .  257.  431,  432. 

Prucvdore  for  declaring,  420. 
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Dividends — Continued 

Reserve  fund,  434-436. 

Shareholder,    action   by,    against   director,    where   dividend   illegally 
declared,  429. 

Shareholders,  interference  by,  with  declaration  of  dividend,  420. ' 

Shares  of  no  nominal  or  par  value,  dividend  on,  31. 

Share  warrants,  providing  for  payment  by  coupons,  309. 

Stock  dividend,  419. 

Suit  to  recover,  419. 

Tenant  for  life  and  remainderman,  432,  433,  434. 

Wasting  assets,  declaration  out  of,  428,  429. 

When  company  insolvent,  liability  of  directors  and  officers,  505. 

Withdrawal  of,  419. 
Divisible  Profits,  8. 
Domicile  of  Company,  113,  114. 

Dominion  Legislation 

Not  repealable  by  provincial,  21,  22,  23, 
Double  liiability 

Bank  shares,  on,  799,  800. 
Duplicate 

Definition  of;  556. 
Elections 

See  '  Meetings  '  and  '  Directors.' 
Estate 

Liability  in  respect  of  shares,  166-169. 
Estoppel 

Of  company  as  regards  payment  for  shares,  158,  159. 

Of  shareholder,  by  his  acts,  241. 

Transferor  and  transferee  of  shares,  331. 

Evidence,  557£f. 

See  also  '  Books.' 
Books,  of,  547. 
By-law,  of,  547,  560. 
Charter,  secondary  evidence  of,  560. 
Incorporation,   how   proved,   560. 
Inspectors,   report  of  to  be  evidence,  536. 

Letters  patent,  in  what  cases,  conclusive  proof  of  contents,  560, 
Of  minutes  of  directors'  meetings,  489. 
Proof  by  declaration  or  affidavit,  560. 

of  service  by  registered  letter,  560. 
Executions 

Levied  after  winding-up  order,  747. 

before  winding-up  order,  746. 
Lien  negatived  by  s.  84  of  Winding-up  Act,  748. 
Return  after  winding-up  permitted,  748. 
Shares,  against,  222. 
Void  after  winding-up  ordei",  744. 

Executive  Committee  of  directors,  485,  486. 
Executor 

Liability  of,  in  respect  of  shares,  166-169. 
Voting  rights,  172. 
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Mmmtmtmm 

or  ifc>r(>aMHl  aliarebolikr.  in  wiDding^up,  784. 
TniMfvr*  hj,  SS,  988. 
Wbrihrr   •harvboldera.  8,  819. 

lururporaied  by  Act,  inrorporatioo  of  ondcr  Part  I.,  SB. 
Incurporalioo  of.  M. 

l*r«irv«f>«Hncs  fur  locurpuration  of  chartered  cumpaoiaa.  Oft. 
PnblleatioD  of  notice,  6&. 
Ratvm  to  Mialatn-,  BO. 
Falaa  Impiiaoaaaat 

.\rii<>ii  tuiiiiitft  t<umpanj  for.  547. 

r— 

t-lntniiiioiiinx    tariff.  02. 

Tariff  of.  tt2. 
Flli»c  S«tmr»a 

Prea  for.  (M.  6S. 
Flvatlac  Ckarse,     See  '  Bonda.' 
riotatloa,  8. 
For«l|^  Compaalea 

14ren»inff  of.    Sff  '  iJctMijM.'.* 

Windiuie  up  of.  tSM.  «2»r>.  (0)6. 

Forfoltmra 

I.aod  o(  t»iu|>an>,  rifiita  of  Cruwu,  110. 
Forfaltmra  of  Ckartor,  G8fl. 

Collateral   pruc«>edin(,   raiainx  in.  09. 
I'onditiooa  prvcrdcnt  not  complied  with,  71.  72. 

aubaequent  not  complied  wfth.  72. 
Effect  of.  73. 
General  nilea.  68. 

Ontario  Act,  proviaiona  of.  69.  74.  606. 
Partial  anitolment,  78. 
I*roce«lure  for.  74. 
Hoirv   faria».  68. 
Forfatture  af  aliaraa,  305. 

Hjr  illesal  board  of  directora.  4A2. 

Cancellation  of  forfeited  aharea,  296. 

iVceaaed  ahareholder.  301. 

liuijr  of  directoni  in  reapect  of.  277.  278. 

Kffect  of,  294.  206. 

For  non>pa]rmant  of  enlla,  275. 

InataUncBla,  non-pajrmrat  of.  procednra  for  forfeitnre.  279. 

Irrwcnlnrttica  In.  209.  800. 

freditora  cannot  lake  adrnotafc  of.  300. 

Iii|uidatora  can  not   takf  advuutace  of.  300,  701. 
Liability  of  ahnrvhoMera.  275. 

liqaidator.  nay  not  take  advaniase  of  irrecniaritiaa.  30U.  791. 
Notice  of.  diapaaalnf  with.  300.  301.  ' 

Form  of.  801. 

n.c^.— 88 
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Forfeiture  of  Shares — Continued 
Procedure  for,  301,  302. 
Regularity  of  forfeiture,  298,  299. 
Re-issue  of  forfeited  shares,  296,  297. 
Remedy  of  sfhareholders  for  improper  forfeiture,   301. 
Resolution,  preliminary  to  forfeiture,  301. 

For,   form   of,  302. 
Revocation  of,  301. 
When   power   exists,   294. 

Formation  of  Hevr  Companies,  14. 

Forms.  565-570. 

Prescribed  by  Governor-in-Council,  65. 

Founders'  Shares,  8,  173. 
Fraud 

Subfe'cription,   induced  by,   790.     See  also  Prospectus. 

Garnishee  summons  issued  after  winding-upr  order,  748. 

General  Meeting 

See  '  Meetings.' 
General  Manager 

Sale  by,  441.     See  also  '  Manager.' 
Guarantee 

By  Company,  90,  104.  105. 
Head  Office 

Books  to  be  kept  at,  532. 

By-laws  regarding,  45. 

Change  of,  by-law  for,  450. 

Process,  service   upon  company  at,  543. 

To  be  named  in  application,  38. 
Holding  Out,  140,  141. 
Hypothec.     See  Mortgages  and  Charges. 
Implied  Warranty  of  Authority 

By  agent,  146. 

By  directors,  102,  105,  496,  497. 
Inchoate  Company 

Action  for  goodsf  supplied  to,  550. 

Supply  of  goods  to,  133. 
Incorporation 

Advantages  of,  48,  51. 

Application  for,  28. 

See  *  Application  for  Incorporation.' 

Certain  companies  excepted  from  Part  I.,  14. 

Date  of,  54. 

Distribution  of  legislative  powers,  15,  16,  23,  24,  25. 

Existing  companies,  54. 

For  certain  purposes,  14. 

Incidents  of.  48. 

Jurisdiction   to  incorporate.  26. 

Of  Parliament  of  Canada.  14,  24,  25,  26. 

Mode  of.   under  Dominion   Act,  2. 
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Iae«rperstloB — <  'onlim  med 

ObJiH-tM.  iiKMriMirniioii  of  conpaaiMi  with  provlsriaU  lA.  16. 

Power  to  itu-urtmnilr.  nut*  rrganiiiiK,  1<I. 

Pruof  of,  StK). 

rrovincUl  obi)«ela.  eompaoies  with,  IS.  10. 

!»•*••«•  of  Capital 

Allottneot  of  new  sharM,  264,  269. 
Contlitinn*  prtMvdeut.  260. 
CoBflrmatlun  of  by>Uw  for,  264. 
Illvtal.  votrw  of  holdem  of  new  abarea.  26D. 
lUiiCalb   offecUnl.  nharva  allotted  on.  200. 
I'niwdurr  for.  272. 

Imdoor  MaajiK«ai«mt 

Itule  as  lu.  66.  188.  480. 
lafaat 

Appljrinc  fur  share*.  2SI. 

I'etitiuner  fur  incurpuratiou.  12. 

R<>pudiation  of  shares  by.  251. 

Tranttfcr  of  sharf>s  to.  251. 
lajwmetloa 

T«t  restrain  uae  of  name.  60,  61,  62. 
laapeetioa 

Tuples  of  instruments  creatine  mortgaces,  inspection  of.  3S6. 

Oidatice  in  support  of  demand  for.  53!S. 

Exi»enses  of,  r*3S. 

Minute  books,  insfteotion  by  shareholders,  TtSS. 

Oflicera  and  aKents.  duty  of,  tu  produce  books.  53.*^. 

Order  for.  grounds  of.  SCtT. 

Not  bei-ause  no  dividends  paid.  410. 

Penally  fur  refusing  inspection  of  btmks,  ."MIS. 

Fur  refusing  tu  produce  books  and  answer  <|uestions,  663. 

Register  nf  debenture  holders,  right  tu  inspect,  356. 

Register  of  mortgages  and  charges,  inspection  of,  363,  386. 

Reiiort  of  inapectors,  S35. 

Secretary  of  State  may  direct.  Mi. 
laapeetora 

Apituintment  by  c«im|>any,  KVt. 
Ily  SecreUry  uf  State.  534. 

PodUoo  of.  036. 

Report  of.  to  be  evldeaca.  596. 
See  alao  '  Windlng'Up.' 
laaaraac* 

('»m|iany  not  to  engage  in  buaineaa  of,  14. 
laawraaee  Coaipaalea,  legislation   reapectlng,  1. 
later^lBBwraaee  Coatraata,  14. 
laterpratatloa  Aat,  3.  4. 

laterprvtatlea   •••tioa,  3.  J 

lateraal  Maaag— laat 
Rule  M  to.  66.  138.  480. 
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In  Tmst 

ileaning  of,  8. 
Investigation  of  Affairs  of  Company,  534r537. 
Irregularity  in  Respect  of  Preliminary  Matters,  11,  12. 
Issue 

Bonds,  of.     See  Bonds. 

Shares  of,  meaning  of  term,  796. 
And  see  *  Shares.' 
Joint  Stock  Companies 

Distinguished  from   other  corporations,  51. 
Jndge,  defined,  8. 
Just  and  Equitable 

Meaning  of  term,  9. 

Winding-up  order  when,  700. 

Ejusdem  generis  rule,  702.     .  ^ 

Labourers,  9. 

Liability  of  directors  for  wages  of.     See  '  Wages." 
Land,  3. 

Power  to  acquire,  hold,  etc.,  109,  110. 

of  Dominion  company  to  hold,  20,  21. 
Lease 

By  company,  necessity  for  seal,  126,  127. 

Not  under  seal,  132. 
Lend  Money 

Power  to,  108,  109. 
Lend  on  mortgage 

Power  to,  107. 
Lessee 

Position  of,  as  agains't  liquidator,   760. 

Letters  Patent 

Conclusive  proof  of  matters  set  forth,  11,  560. 

Copy  to  be  recorded  in  books,  531. 

'Fees  for,  63.  ' 

Forfeiture.     See  Forfeiture  of  Charter. 

Holding  shai-es  in  other  companies,  authorizing,  217,  220. 

Irregularity  in  granting,  11,  12. 

Non-performance   of   conditions   precedent,   12. 

Repeal,  jurisdiction  of  Ontario  Court  to,  14. 

Statutory  authority  to  revoke,  14. 

Subscriber  named  in,  becomes  a  shareholder,  785. 

Supplementary — 

Extending,  varying  or  rodnciug  powers,  152,  153,  154. 

Validity  of,  raising  question  as  to,  11,  12,  13. 
Liability 

For  infraction  of  (prospectus)   sec.  43A,  173. 

Of  company  for  torts  of  agents,  149,  150, 

Of  directors.     See  Directors. 

Of  officer  for  omitting  word  '  limited  '  from  bill  of  exchange,  151. 

Of  shareholders,  41,  51,  52.    See  '  Shareholders '  and  '  Shares.' 
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OoaiMBjr,  ricbt  to  •v  for,  MO. 

Kxtra-proTlnclal    corporaliuDK,    procedure    lu    OntarU*    for    obtain- 

inc.  07ft. 
Mortmain.  prucMun*  in  OnUrio  for  obtaining  licrnM  in.  071. 
Municipal.   ini|M  Mcd  un  companiea.  00. 
Supplcnirntar}-.  incTpa«injr  capital  to  b«  uaed  in  Ontario,  procedure 

for  obtaininc  07N. 

I4oomslBC 

Of  Dominion  Conpanica.  by  prorincea.  06ff. 

Uea 

Ik-finition  of  farm.  828. 
On  abareo — 

Diachnnte  or  waiver  of,  325. 
Ix»aa  of.  342. 
Troatcc,  a<ainat«  263. 

Where  aharebolder   indebted   to   cooipnny,   ."^4. 
Where  sbarea  held  by  truatee,  not  for  debt  of  cestui  que  truat, 
325. 
Liaaholder 

IViority  of,  in  windinc-up,  760. 
LiaUtod 

Abbreviation,  uae  of.  400. 

Failure  to  uae  word.  406.  400. 

Name  with   word  '  limited '   required  to  be   utie<l   in  certain   ways, 

150.  151.  162. 
Neglect  to  keep  name  followed  by  word  '  limited '  painted  or  affixed. 

penalty.  561. 
Penalty    for   failure    to    obaenre    proviaiona   of   Act    aa    to.  uae   of 
word.  561. 
Llaaltod  LUbllitr.  51.  52. 
Loaa 

Ity  company  tn  iibareboidenr.  forbidden,  88,  02.  05.  506.  507. 
Share*  of.  343,  344. 
Sharea.  on  security  of.  341-343. 
Loaa  Compaaloa,  1.  2. 
I'nrt   III..  Sm.  565. 
Liquidator 

Accitunta,  paaaing.  770. 

Action  by.  731.  763.  764ff. 

Action  in  nam*  of  company  after  liquidator  appointed.  540. 

Appointment — 

Appeal  aialnat,  702. 

Rank,  of  a.  758. 

CoBlaMi  between- creditom  on  appointment  of.  751.  752. 

Coats  on.  751. 

Diacretion  of  Court.  752. 

Permanent.   750.   751. 

Notice  before  appointment  of.  750.  751. 
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liiquidatoT-^Continued 

Appointment — Continued. 

Provisional,  750,  754. 

Several,  753. 

Shareholder,  appointment  of,  752. 

Who  will  be  appointed,  751. 
Bond- 
Cancellation  of,  779. 
Books,  to  keep,  762. 
Compromise  of  claims,  771-773. 
Contributories,  settling  list  of,  780,  781,  782. 
Costs,  payable  by,  783. 
Court  discharging  functions  of,  778. 
Deposit  of  moneys  in  bank,  777,  778. 

Penalty  for  neglect,  778. 
Discharge  of,  778,  779. 
Duties  of,  734.  '- 

Calls  on  contributories,  to  make,  803. 
Estoppel,  none  where  liquidator  acts  without  leave  of  Court,  763. 
Foreign  company  of,  duty  of,  696. 
How  to  be  described  in  proceedings,  857. 
Liability  of,  certificate  of  Mas'ter,  754. 
Officer  of  the  Court,  758,  759. 
Position  and  powers  of — 

Appeal  by,   without  leave  of  Court,  761,  762. 

Assets,  following,  762. 

Defects  in  securities,  taking  advantage  of,  760,  761. 

Exceeding  powers  of  company,  761. 

Receivers,  displaced  by  liquidator,  761. 
Powers — 

Business  of  company,  to  carry  on,  763,  768. 

Dispensing  with  sanction  of  Court,  774. 

Drawing  and  endorsing  bills  and  notes,  763. 

General  acts,  763. 

General  powers,  763. 

Proving  in  bankruptcy,  763. 

liaising  funds,  763,  769. 

ICelease  of  claims,  773. 
Laches,  773. 

Sale  of  property,  763,  768,  769. 

Sanction  of  Court  to  exercise  of,  764, 

Suits,  731,  763.  764,  765,  767. 

Authorization  to  bring,  764,  765,  774, 
Continuing  proceedings  begun  by  company,  765,  766. 
Costs,  when  liable  for,  764,  765, 
Powers  and  duties,  757-769. 

Creditors,  how  far  representing,  759,  760,  765. 

Possessdon,  taking,  of  assets,  757. 

Position  of  liquidator,  758,  750,  760. 
Provisional,   appointment,  750,  754. 
Remuneration  of,  775ff. 

Priority  of,  776. 
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Llimld«t«r — Vomlimmrd. 

UeMictintion  mw\  rrniotal.  7S5,  TSO.  757,  799. 

Security.  «»a  iip|>oiutaH>ut.  798. 

Service  uo.  not  M*rvlc«  oo  eompaojr,  547. 

8*C-off  asalnat.  7m. 

Solicitor,  of— 

AppoiotBMnt  of.  770. 

CcU  of.  770.  771.  777. 
Salta  by.  731.  7(».  704ff. 

Diicuvpry  by  liquidator,  707. 

Lravc*  to  brinf .  failure  to  obtnio,  766. 

Wbetbrr  liquidator  should  aue  in  bia  own  name,  731.  763.  760, 
768.767. 
Tran»fer  of  abare«;  aanction  required,  736. 
Truwt  ciimitany,  appointment  of,  764. 

MaJoriUea 

Ricbta  of.  S22ff.  327. 

lf«Hac«r 

Authority  of.  137.  139.  143. 

Defined.  3. 

Inability,  balance  abeet.  laauinx  without  auditor'a  report  attached. 

M aaactac  Director 

Authority  of,  to  bind  company.  135,  143. 
Remuneration  of,  504. 
M>Bd»i«a 

To  compel  company  to  reeiater  tranafer  of  aharea,  8S4,  385,  340. 
To  art  aside  election  of  directors,  468. 
Mamdatory  Iai«a«tloa 

Mortsace  of  shares,  compelling  mortsasee  to  vote  in  pursuance  of 

agreement,  342. 
Material  Coatraeta 

I'lirticularn  to  be  mentioned  in  proapectua,  174,  175. 
WiMt  contracts  are  material,  186,  187. 
Meetiac 

Court,  interference  by,  to  compel  holdinx  of.  514. 

Notice.  contenU  of,  514.  516.  517.     See  Notice  of  Meeting 

Shareholders'   meetinx  called   for   purpose   of   paasinf   resolution   to 

wind  up.  6B0. 
Meetlaca.  M3ff. 

Adjuurnt^.  business  which  may  come  before.  527. 
AdjuummrnL,  by  chairman,  526,  527. 
Annual.  515. 

Balance  abeet  to  be  laid  before.  6S2,  553. 

Information  to  be  laid  before.  553. 

Time  aad  place  of.  562. 

To  be  held  within  Canada,  if  director*  elected.  516. 
Chairman — 

Entry  by.  In  minute  book,  prima  facie  correct,  526. 

Richts  and  duties  of.  526.  527.     See  Chairman. 
Concurrence  of  shareholders  dispensinc  with  meeting.  SlSw 
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Meetings — Continued 

Creditors,  contributories,  etc.,  in  winding-up.    See  Winding-up. 
Defamatory  statements  at,  519,  520. 
Directors'  meetings,  487ff. 

See  Directoi-s. 

Notico  of  directors'  meetings,  487,  488. 
Extraordinary,  515. 
Failure  to  bold,  relief  in  case  of,  523. 
General,  444,  515. 

Casting  vote  of  chairman,  513. 

Majority  vote,  513. 

Notice  of,  513. 

Proxies,  513,  528,  529,  530. 

Votes  at,  513,  527,  528. 
Held  outside  incorporating  state,  115,  453. 
Minority  rights.     See  Minorities. 
Notice  of.     See  Notice  of  Meetings. 
Ordinary,  515. 
Organization  meetings,   42. 
Poll,  529,  530. 

Chairman,  directing  taking  of,  530. 
Postponing,  after  notice  sent  out,  516. 

Preference   shares,   meeting  of  shareholders   to   ratify   by-law   creat- 
ing, 253,  254. 
Proxies,  513,  528,  529,  530. 
Quorum,  531. 

Resolution,  individual  consents  distinguished  from,  515. 
Right  of  discussion,  519,  523. 

Share  warrants,  bearer  of  when  to  be  counted,  310. 
Special,  513,  514,  515. 

Notice,  451,  514,  516. 
Special,  general,  443,  444. 

Vote,  conclusiveness  of  chairman's  declaration  as  to  result  of,  527. 
Votes  at,  527-528. 
Voting — 

Executors,  administrators,  etc.,  528. 

Joint  holders  of  shares,  528. 

Los's  of  voting  rights  where  calls  in  arrear,  298,  513. 

Shareholders   registered   without  qualification,   entitled   to  vote. 
457. 
Members 

May  demand  inspection,  535. 

See  also  '  Ontario  Act.' 
Memorandum  of  Agreement 

Regulations  as  to,  40.  ' 

Repudiation  of  subscription  by  signatory  of,  224,  225. 
Signatory   to,   becomes   shareholder   on   incorporation,   785. 
Memorandum  of  Agreement  and  Stock  Book^  224,  567. 
Memorandum  of  Association,  9. 
Minimum  Subscription,  43,  174,  186. 
To  be  stated  in  prospectus,  174. 


1NUBX«  S^l 

uicbto  oT.  fsao-tea, 

|v«-UkuM  rrcardinc.  SSff. 
Kishi  to  MM  eMBpMjr,  049. 

Mia«tM 

IMrvi'lor*'  wmtlm,  •fidUM  of,  49B. 

Mlaat*  BmIm.  4S.  MS.  n». 
MlmaU  Book,  of  dlrvrloiw,  43.  489. 

9kmTM,  on  obtalalBs  •alwcrlptloiu  for.    8m  Prospectw. 
MbaeriptioM*  Inducvd  bj.  700. 

fl««  alao  •  rrtmnecliur.'  •  Hb«w»— Hub«Tl|»llon.* 

MIcfeaMnr*.  Kl(4-S7t. 
AiMllturk,  bjr.  542. 
OoHa,  970.  871. 
IVflacd.  MM. 
DIrecton,  of.  483. 

8««  abn  'Diractora.' 

Commiasioiu.  wroocfutly  reeelTing,  867. 

Da  facto  directora.  lUbUity  of.  870. 

Dlrideiida,  wrongfully  declaring,  867- 

latenwt.  UabUity  to  pay.  870. 

liabUity  of.  806ff. 

UmiUtioD.  870. 

RemoneratiuD,  where  unautboriaed,  SOT. 
Liquidator  may  not  take  proceedinga  for.  by  couoterdaiming   for 

damagea.  8S8. 
Pecuniary  loea  to  company  muat  be  ahown.  866. 
Procrdore,  870. 
Proaotara.  liability.  868.  869. 
Sac-off.  no  riglit  of.  870. 

Summary  procedure  for  enforcing  liability,  SSS. 
Mla-atataaiaata 

Sham,  on  obtaining  aubacriptiona  for.     See  Proapectna. 

Mortcago 

Bond  otortgaga  daacribad.  6. 

Booka  of  company,  whether  indoded  In  general  rharga.  866, 

Calla,  arrenra  of,  864. 

Fotaign  aaaata.  866. 

Qnabec.  province  of.  atatutory  provlaiona,  887.  888.  SS9. 

Sharva  of.  S41. 

See  aharea.  loana  on  aecarity  of. 
Uncalled  capital.  864. 

M«-r  alM>.  *  ilorruwing.'  '  Ilooda.'  '  Trout  IV«I.*  '  Puarera.* 

M*rtcnffaa 

Inapactloa  of  eoptaa  of  Inatnimenta  creating,  356. 
RaglBlar  of .  to  ba  kept  by  company,  88S. 
M ertgagca  mmd  Ohavsaa 

Copiea  of  avary  Inatruraent  creating,  to  be  kept  at  regiaterad  oflkea. 

858. 
Bitry  of  ■lorggJwM  of  ntitfoetioa  oo  rifiolar.  MM.  365. 
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Mortgages  and  Charges — Continued 
Index  to  register  of,  355, 
Mortgage  includes  'hypothec,'  357. 
Quebec  notarial  copies  to  be  deemed  originals,  357. 
Rectification  of  register,  354. 
Registration  of  particulars  of,  351-3,  398. 
Secretary  of  State  to  keep  register,  352. 
Mortgagee 

Of  Shares,  rights  of,  341,  342,  343. 

Voting  rights  of,  172. 
Mortmain 

Licenses  in  Mortmain  under  Ontario  Mortmain,  etc..  Act. 

Fees  for,  674. 

Procedure  to  obtain,  671-674. 
Power  of  company  to  hold  lands,  20,  21,  88,  90,  91,  109,  110. 
Provincial  legislation  as  to,  20. 

Affecting  Dominion  company,  99.        - 

Municipal  Liicense  Tax 

Liability  of  Dominion  company  to  pay,  99. 
Name  of  Company,  33,  54. 

Application  for  incorporation,  to  be  set  out  in,  33. 

Certain  names  not  granted,  34. 

Change  of,  see  'Change  of  Name.' 

Different  from  that  proposed,  granting,  33,  54. 

Exclusive  use  of,  right  to,  62. 

Incorrectly  stated  in  contract,  131. 

'  Limited '  required  to  appear  after  name,  150,  151,  152. 

Neglect  to  keep  painted  or  affixed,  followed  by  word  '  Limited,'  pen- 
alty, 561. 

Objections  to,  57. 

Ontario  Act,  provisions  of,  as  to,  see  Ontario  Act.  j 

Opposing  granting  of  name,  58.  -  J 

Partial  resemblance  of  names,  62.  I 

Sections  referring  to  name,  57.  ' 

Similarity  of  names,  59,  60,  61. 

Summary,  name  may  be  given  to  a   new  company,  after  failure  to  j 

file,  555.  I 

Nature  and  Characteristics  of  Companies,  48. 
Nexr  Companies 

Formation  of  14. 
Notes 

Personal  liability  of  agents  and  oflScers  on,  147,  148. 
Notice 

Irregularities  of,  367,  368. 

Of  allotment,  see  'Allotment.' 

Of  granting  letters  patent,  54.  ' 

Of  intention  to  nominate  auditor,  537,  538. 

Registered  letter,  proof  of  service  of  notice  by,  560. 

Service  on  company,  533. 
On  shareholders,  544. 

Time  from  which  service  reckoned,  544, 

Time  of  service  of,  290,  291, 
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NotlM  mt  MmUbc* 

Adjoaraed  aiMtiiic.  fi37. 

H7  whon  glvvB.  S18. 

CMMtrvetioo  of.  &17. 

CSoBtMls  of.  S14.  510.  517. 

OotttlactDt  MCie*,  ftUL 

DwMw4  ibMtholdMS.  516. 

Dt  fMto  dlrrctoiv.  gives  by.  518. 

Dafoctlve.  510.  517. 

Bs«>rutoni  of  Bh«r*bold«r«.  whether  entitled  to.  510. 

How  given,  519. 

Length  of  notice,  518. 

OmiMiun  of.  510. 

H«xjuin>u)rnts  of,  517.  518. 

Hharehuldora  residing  abroad,  not  entitled  to,  616. 

Share  warrant,  whether  bearer  of  entitled  to.  516l 

Unaothoriied.  ratification  of,  518. 

When  deemed  to  be  aerved.  619- 
See  ahK>  'Meetinga.' 
ObJeeU 

Lbt  of  general  object  claaaea,  86. 

Provincial.  15.  16. 

Statement  of  in  application  for  incorporation,  34. 
See  ahH>  '  Power*.' 
Offeaeea  aad  Femaltlea.  SOI. 

Oflee 

Head  office,  winding-up  petition  to  be  presented  at,  114. 
Principal,  notice  of  situation.  114. 

See  abo  Head  Office. 
Ofleara 

Appointment  of.  by  direetora.  468,  466. 
Authority  of,  to  bind  company  by  contract,  imff. 

S«*  Contracta — Officers — Agents. 
Balance  sheet,  issuing  without  auditor's  report  attached.  688. 
LUbOity  of.  506. 

And  see   Directors — IJability — Misf«*a«anre. 
Limited,  penalty  for  faflure  to  obaerTe  iproviaions  of  Act  as  to  oae  of 

word,  561. 
Penalties  for  infraction  of  proTiaiona  of  Act,  561. 
Penalty  for  making  false  entries  in,  and  refuaing  inspection  of  books, 

502. 
Personal  liability  for  omitting  word  '  limited '  from  bill  of  ezchanga, 

151. 
Remuneration,  auditor's  certificate  as  to.  543. 
OSeers,  Aseata,  at*. 

Right  to  recover  for  aenrkee  where  appointment  informal.  131.  660. 
Oaeea,  right  to  establish.  113.  114. 
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ONTARIO   COMPANIES  ACT 

Abbreviation 

Of  word  '  Limited '  in  company's  name,  609. 
Accounts 

Annual  audit  of,  656,  574,  577. 
Act 

Application  of,  669. 
Administrator 

May  vote  at  meetings,  621. 
Not  personally  liable,  622. 
Advertisem  ent 

Capital  to  be  correctly  stated  in,  640. 

Penalty  for  misrepresentation,  640. 
Of  prospectus,  abridgment  of,  639. 
Allotment  of  Shares  by  Certain  Public  Companies 

Allotment,  amount  to  be  subscribed  before  proceeding  with,  641,  642. 

Return  of  money  subscribed  on  non-compliance  with  conditions 
within  ninety  days,  642. 

Times  for  compliance  may  be  extended,  642. 

Waiver  of  compliance  void,  642. 
Amount  payable  on  application,  575,  642. 
Conditions  precedent  to,  575,  641. 

Non-compliance  with,  liability  of  directors  in  respect  of  money 
received  for  shares,  642. 

Money  received  from  applicant  for  shares  shall  be  repaid,  642. 

Waiver  of  compliance  with,  invalidity  of,  642. 
Contracts  made  before  entitled  to  commence  business,  644,  645. 

Simultaneous  offer  of  shares  and  other  securities,  644. 
Contravention  of  provisions  of  Part  "VIII.   respecting,   liability  in 

respect  of,  642. 
Innocent  non-compliance  with  former  Act,  644. 
Irregular,  effect  of,  642,  643. 
Idability  of  directors  in  respect  of,  642. 
Minimum  subscription,  575,  638,  641. 

Moneys  to  be  held  in  trust  and  on  deposit  until  certificate  issued,  645. 
Penalty  for  commencing  business  before  proper  time,  644. 
Proceedings  to  recover  loss,  limitation  of  time  for  commencing,  643. 
Restrictions  on,  575,  641. 

Restriction  on  commencement  of  business  and  borrowing  powers,  575, 
&43. 

Certificate  of  Provincial  Secretary,  575,  644. 

Minimum  allotment  must  be  made,  575,  643. 

Payment  of  directors  on  shares,  575,  643. 

Proofs,  644. 
Return  of,  576,  646. 

Particulars  required  to  be  given,  576,  646. 

Default  in  respect  of,  liability  for,  646. 
Statutory  meeting.  ,'76,  040.  647,  048. 

Adjournments,  647. 

Application  to  Court  in  case  of  default  in  holding,  647,  648. 


UxT.  Act.)  im-kx.  92ft 

Allotment  af  lliar**  by  C*rtAla  Pvbllc  OoaipaiUM— ConImmW. 

St.  iiitTt   Mi'iliii.      CuMltmtud. 

I.UI  ut  •harrliol<l«rv  to  Iw  produfwd,  ftiU,  (M7. 
Uv|turt  lu  br  BTiit  u»  ■harrholders,  OTO,  0441. 
To  ba  etrtUUd  by  aodltors.  M7. 
Tu  b*  ftM.  570.  Oil. 
What  may  be  dfawoaMd.  047. 
Time  within  which  proM>e4lnffs  to  iwcover  Umh  ahatl  be  mmmeneed. 
048. 
AjttAJsA»at*4  Oorp«rAtl«n 
LUbtUUM  oC  B88L 
Rifbta  of  craditora  prawrrad,  007. 

AatalsamAtloa 
.\xreemeot.  087. 

Cooflrmation  of,  686. 

Cuotpnu  of,  087. 

Joint,  between  director*  propoains  to  amalf  mate,  087. 

LiMtri  Pataat  eonArminff.  688. 

SnbnlaaloB  to  abaraholdara  of  e«di  corporation,  088- 
Daeislona,  068. 

Dapartmmital  inatractiona.  S&4. 
Eaarntiaia  of.  088. 
Uow  effected,  000. 
Ihroceadingn  for,  080. 
Riirhti  of  creditora  prcaerved,  007. 

Aaelllary  Pewara 

General  cUnaea,  608. 

Slajr  be  withheld  bj  lettera  patent  or  aupplementary  lettera  patent. 
008. 

If  ortmnin,  004. 

Of  company,  008.  008. 

Of  corporatkm.  008. 

Pajrinc  for  property  by  aharea,  004.  •> 

Property  held  upon  trust  before  incorporation.  008. 

Ural  property,  008- 
Amamal  M aatiBs 

8«a  Mectinca  of  Company. 
Aas«*l  Bwaaaeary 

(  ontroU  of,  068. 

Default  in  reapact  of,  penalty  for,  0B6. 

railore  to  maha,  010. 

F«v.  paym«>oi  of.  nti. 

FUloff  of.  674.  677.  00& 

Nut  duly  filed  until  payment  of  fee  thereon.  060. 

Penalty  for  default  in  reapact  of,  068. 

l*oalinc  of.  674.  6n,  068. 

To  be  tranamittad  to  lYovincial  Sacretarjr,  068. 

Vrrtfiration  of.  674.  677.  068. 
AypllaAtiaa  MiNMjra 

lletam  of,  whara  minimum  aobacrlption  not  taken  op,  043. 
AF9Uaatl«a  •£  Aat 

Rbomeration  of  companlaa,  OOO. 
<  Knumerailon  of  companlea.  Goouaoa  Law  capacity.  870>. 
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Assets     ' 

Distribution  of,  on  ceasing  to  do- ibusiness,  597. 

Confirmation   by   shareholders   and  by   Lieutenant-Governor  in 
Council,  598. 

Assets  and  liiabilities 

To  be  shown  and  classes  distinguished  in  balance  sheet,  614. 
Association  to  Which  Aid  has  Been  Granted 

Limitation  of  number  of  shares  to  be  held  by  shareholder,  617. 
Audit 

Certifying  report  of  directors  to  public  company,  647. 

May  be  provided  for  in  Letters  Patent,  602. 

Of  accounts,   574,  577,   656. 
Auditors 

Annual  audit  by,  of  accounts,  656. 

Appointment  of,  573,  574,  577,  657. 

Appointment  of,  may  be  provided  for  in  Letters  Patent,  602. 

•Certificate  of,  on  balance  sheet,  657 .v 

Directors  may  fill  casual  vacancies,  657. 

Duties  of,  657. 

May  be  shareholders,  657. 

Names  and  addresses  of,  in  prospectus,  639. 

Provincial  Secretary  may  appoint  on  default,  657. 

Remuneration  of,  573,  574,  577,  657./ 

Report  of,  to  gcnoral  meeting,  658.  v 

Report  of,  to  shareholders,  614.  *^ 

Rights  and  duties  of,  657»-.^ 

Authentication 

Of  documents  by  corporation,  664. 

Balance   Sheet 

Auditors  to  ascertain  correctness  of,  657. 

Certificate  of  auditors  on,  657. 

To  show  classes  of  assets  and  liabilities,  573,  577,  614. 

Bills    of   Exchange 

General  power  of  corporation  to  borrow  on,  not  affected,  623. 
Bills  of  Lading 

General  power  of  corporation  to  borrow  on,  not  affected,  623. 
Bttard  of  Directors 

See  Directors. 
Bonds 

Consent  of  holders  of,  to  redemption,  625, 

For  other  than  cash  consideration,  disclosure  in  prospectus,  638. 

Issue  of,  by-law  for,  622. 

Mortgages  securing,  625. 

Duplicate  to  be  filed  with  Provincial  Secretary,  625. 

Pledging  of,  by-law  for,  622. 

Soliciting  subscriptions,  etc.,  deemed  to  be  offering  to  public,  633. 

Statement  as  to,  in  annual  summary,  658. 
Books  and  Documents 

Production  of,  656. 

Liability  for  non-production,  656. 
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■••lis.  Iasp#«tl^BB,  A«dlt«r« 
Part  IX. 

T..  w  kf|.t.  yii.  an.  (ca. 

CoatoBla  ci,  600. 
»lu  •#  Rwe^rd 

Appliratioo  for  corrtetlon  of  reeonl*  u  to  sbareholdera  aad  omoh 
bcni  by  Ooort,  6M. 

A^mU.  <KM. 

Oo«ta.aM. 

Imrm  augr  be  dirvetod,  654. 

QuMtion  of  titl«  may  be  daddcd,  6M. 
Aadit  of  arrounu  to  take  plao*  aoaiuUlj,  6B6b 

Appointrarat  of  aodltora,  6B7. 

Auditor*  may  ba  abaraboldara,  6S7. 

OrtlfioatM  and  report  on  audit.  6&7. 

Provincial  Secretary  may  appoint  on  default  of  company,  (157. 

Remuneration  of  auditora,  657. 

Richta  of  auditor*,  657. 

Vacancies  in  office  of  auditors,  bow  filled,  6S7- 
Books  of  account,  bow  to  be  kept.  055. 
Books  of  record  as  prima  facie  evidence.  65S. 
Booka,  wbat  to  be  of  record,  574.  577,  648. 

PMialty  for  removal.  648. 

IMiering  company  where  meirtinffs  beld  out  of  Ontario,  048. 

Untrue  CDtrlcB,  penalty,  654. 

Wbere  to  be  kept.  (Vt8. 
Conditions  upon  whic-b  certain  companies  may  be  relieved  from 

keeping  in  Ontario.  048. 
Ootttentii  of.  055. 

Coata  of  proeocdiaga  ondar  aection  i2l  in  discretion  of  Court  664. 
Court  BOt  deprived  of  Juriadiction  by  section  121.  054. 
Dertsioa  of  Court  aa  to  title  of,  654. 
Botriea  in.  powers  of  Judjce  as  to,  654. 
Extracts  from,  may  be  made  by  interested  partiea,  6SS. 

Penalty  for  refusal  to  allow,  655. 
False  putries  in.  penalty  for.  654. 

False  statements  in  returns,  reports,  etc..  penalty  for.  6S5. 
Inspection  of,  may  be  oruered,  056. 
lovcstication.  High  Court  may  appoint  inspector.  680. 

Itooks  and  documents,  production  of,  666. 

C4>ri><'''stiun   may  appoint  inspector.  650. 

Rssminiiig  on  oatb.  660. 

Penalty  for  nun-production  or  refnaal  to  answtr,  660. 

Powers  and  duties  of  inspactor,  650. 

Ki»|Mirt  of  inspector,  czpcaaaa,  6B6. 
Ilinuti*  bitok.  tn  be  kept.  600. 
OmiMtions  from,  powers  of  Judxe  as  to,  054. 
iVnally  fur  refusal  to  allow  insitection.  *Kt!i. 
I^roduriiun  uf.  for  esaminstiun  by  iaapaelor.  606L 

iVnalty  for  nun-produrtiun.  660. 
Rert'ficaiion  of.  power*  of  Jndcs  a*  to.  664. 
SbaU  be  ke|>t.  048. 

Ooatanta  of.  048. 
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Books  of  Record — Continued. 

To  be  kept  at  nead  office  in  Ontario,  648. 

Conditions  upon  which  certain  companies  may  be  relieved  from, 
648 
Penalty  for  removal  from  Ontario,  648. 
To  be  open  for  inspection,  655. 

Liability  for  refusal  to  allow,  655. 
Shareholders,  etc.,  may  make  extracts  ther^rom,  655. 
To  be  prima  facie  evidence,  655. 
Transfers,  entry  of,  618-  " 

Restrictions  on,  618. 
May  be  refused,  618. 
Borroviring   Ponrers 

By-law  respecting,  622. 

Exercise  of,  conditions  precedent  to,  643. 

General  powers  not  affected,  623. 

Liability  for  exercising  in  contravention  of,  644. 
"Variation   of,    598. 
Brokerage 

Object  clause,  authorizing  payment,  603,  604.      ' 
Payment  of,  635. 
Buildings 

Construction,  maintenance  and  alteration  of,  602. 
Business 

Certificate  allowing  commencement  of,  575,  644. 
Cancellation  of,  by  Provincial  Secretary,  644. 
Penalty  for  commencing  before  issue  of,  644,  645. 
Prior  contracts  to  be  provisional,  644,  645. 
E«strictions  on  commencement  of,  575,  643. 
Butter  and  Cheese  Factories 

Limit  of  shareholder's  holdings  in  co-operative  manufacturing  com- 
panies, 617. 
Innocent  non-compliance  with  certain  requirements,  648. 

By-law^s 

Allotment  of  shares,  628. 

Amendment  of,  629. 

Appointment  of  chairman  of  Board  of  Directors,  627,  628. 

Approval  of,  by  written  consent  of  all  the  shareholders,  664. 

As  to  shares,  dividends,  directors,  services,  meetings,  etc.,  628. 

Confirmation  of,  629. 
Bonds,  issue  of,  622. 
Borrowing  money,  622. 
Capital,  variation  of,  598. 
Certified  copies  as  evidence,'  664. 

Changing  number  of  quorum  of  directors  and  location  of  head  office, 
627. 

-Confirmation  of,  by  shareholders,  628. 

Publication  of,  628. 
Conduct  of  affairs  generally,  629. 

Confirmation  of,  by  written  consent  of  all  the  shareholders,  664. 
Confirmation  of,  fixing  discount  on  mining  shares,  665. 
Converting  one  class  of  security  into  another,  623. 
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By-law* — Vomtimmti, 

Crvatlaf  pnianmm  iharM,  688. 

CimllrmaCkMi  bs  SupplemcBtarjr  L«Ct«ni  Pataal;  (Bft. 
OrMtlBf  sad  coaftrtlac  pmfwMiOT  slMrM,  688. 
DtbMitDfw,  Imo«  oI»  888. 
Ikbcatart  stodt.  888. 
IHrectors  majr  uuUm,  628. 
l>irectoni'  qoalifleatioaa,  688. 
DiaeottBt,  6a6> 
DIvidaoda.  688. 
■vidtDct  of.  664. 
Bxceatir*  coannittM,  687. 
Ft*  pajrabU  oo  ftliiif ,  6S0. 

Raffulatioo  of.  bjr  Order  in  Coondl,  600. 
filing  of,  pajiD«ot  of  fee  thereon,  664. 
For  dietribotion  of  naaets.  607. 

Confinnatioo  of,  008. 
For  appljring  for  Supplementary  Letters  Patent,  008. 

Coaflnnatioa  by  ahareholders  or  members,  608. 
•For  borrowing,  issuius  bondit.  debenturea,  etc.,  622. 
Fur  paymeot  of  preeident  or  directors,  628. 

Confirmation  of,  620. 
General  powers  of  borrowinic  not  affected  by,  628. 
Uvad  utRw,  rlianxe  of  location  of,  627. 

Confirmatiun  of.  (128. 
ImiKMiioK  ronditiuna  in. letters  patent  as  to.  602. 
laaue  of  dei^enturea,  622. 

Shares  at  a  diarount.  6S(. 
Meetinfs,  regulation  of,  629. 
Not  daly  filed  until  payment  of  fee,  664. 
I*ayment  of  president  or  director,  629. 

Confirmation  of.  829. 
Preference  ahareai,  628. 

Tenw  of.  684. 
I*urrha«e  (»f  Bhare«>in  other  corporationa,  630. 

exceptions,  630. 
Pnrpoaaa  for  which  director*  may  make.  622. 

CVmflrmation  of.  623. 
R»-«B«etment  of.  ((20. 
Repeal  of.  (CO. 
Securities,  issue  of.  (122. 
Kbares.  iaaiie  ut.  at  a  discount,  by-law  for.  66S. 

Confirmation  of.  (MS. 

To  be  filetl  in  Provincial  Secretary'a  ofllce,  666. 

Vrrifiralion  of,  060. 
Sitpptementary  letters  patent,  006. 
Variation  of  raplUl.  006. 

Confirmatioa  of,  008. 

C3f  number  of  directors,  627. 

Confirmation  of,  628. 

I!y  law  to  be  filed,  6S8. 
Publication  of,  62a 

D.O.A.—- 00 
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By-laws — Continued. 

Which  may  be  made  by  directors  of  companies,  623. 

Confirmation  of,  by  shareholders,  623. 
When  supplementary  letters  patent  required,  624. 
Which  may  be  made  by  directors  of  corporation,  623. 
Confirmation  of,  by  shareholders  or  members,  623. 
Calls 

Action  for  sale  of  shares,  on  non-payment  of,  667. 

By  directors,  619. 

By-laws  regulating,  628. 

Forfeiture  of  shares  for  non-payment,  620. 

Liability  of  transferee  for  unpaid,  618. 

Non-payment  of,  forfeiture  of  shares  for,  620. 

Non-liability  for,  on  mining  shares  issued  at  a  discount,  665. 

Sale  of  mining  shai'es  for  non-payment  of,  666. 
Power  of  directors  to  make,  619. 
Prospectus  to  state  time  for,  638. 
Unpaid,  interest  shall  accrue  on,  619.  -. 

Validity  of,  questioned,  667. 
Capital 

Amount  to  be  subscribed  and  paid  in  before  increase  allowable,  600. 
Advertisements  must  state  correctly,  640. 

Penalty   for  misrepresentation,   640. 
Application  for  re-dividing  of,  598. 

Creation  of,  in  corporation  previously  without  share  capital,  587. 
Decrease  of,  preliminary  conditions,  598. 

By-law,  confirmation  of,  598. 
Further  issue  of  prospectus  to  raise,  641. 

Liability  of  directors  in  repect  of,  limitation  on,  641. 
Increase  of,  preliminary  conditions,  598. 

By-law,  confiiination  of,  598. 
Not  to  be  applied  in  payment  of  commissions  except  as  authorized, 

635, 
Providing  for  in  case  of  amalgamation,  587.  . 
Rights  of  creditors  preserved  on  reduction,  599. 
To  be  correctly  stated  in  advertisements,  640. 
Variation  of,  598. 

By-law,  confirmation  of.  598. 
Caveat 

Lodging  against  transfer  of  shares,  598. 
Certificate  ^ 

Auditors',  on  balance  sheet,  657. 
Entitling  public  company  to  commence  business,  644. 

Cancellation   of,   644. 

Penalty  for  commencing  business  before  issue  of,  644. 
Liability   for  false,  655. 
Share,  held  jointly  by  several  persons,  617. 

Lost,  defaced  or  destroyed,  618. 
That  public  company  entitled  to  commence  business,  644. 

May  be  cancelled,  644. 
Tliat   person    is   a    shareholder   or   member   of   corporation   shall   be 

received  as  evidence,  664. 
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O— Ua— to  •#  Pt«vlaeUl  ■•wUry 

That  n>ai|NiBy  Miiltird  lu  cummmot  hMlaw.  STS.  (VI4. 
Okartor 

8m>  l^ltrn  l*at»ot. 
01i*«M  as^  B«t«*v  FacterlM 

IJmit  uf  •harphohlrr'a  buldioxa  In,  (117. 

iBDorcnt  noii-com|>liaiic«>  with  rv()iiimupntii  of  certain  wetfoni,  <M& 
Olt«tl«a 

Of  An.  STl. 

0«ld  Storas*  Ceapaajr 

IJmit  of  nhNn'huldfr's  boldinia  in  ci»^perntivF  manufarturint  con- 

pan  if*.  (tl7. 
CoMBseaeciacmt  of  Baslaaas 

lVrtiti«-at«*  of  I'rovinrial  Sorretary,  875,  044. 

May  br  i-antvllnd.  (Ml. 

Shall  bv  (X)n<-luHivp  4*vidrncv.  (>I4. 
ConditioDH  ptvofitpnt  to.  .17«\  H44. 
ContrartM  provuiiunal  iiotil  fomiMinjr  entitled  to  commence  bosincM. 

044. 
rontravt'Dtion  of  section  114.  liability  for.  644. 
luuncrnt  non-compliance  with  aection  108  (1)  of  the  Ontario  Com- 

paniea  Act,  liX)7,  044. 
Liability  of  directom  fur  contravention  of  Part  V'll!..  042. 
Minimum  mbttrripliou.  575.  041. 
Money  tu  be  held  in  trunt.  045. 
Preliminary  conditiona,  575,  043. 

Failure  to  comply  with,  liability  in  respect  of.  044. 
I' rematurc.  |M-nalty  for.  044. 
Rent  Hot  ioUN  on.  575.  tWA. 
Times  may  be  extended.  042. 

Waiver  ot  compliance,  condition  requiring,  to  be  void,  6fiS.         * 
C«auBlssi«ma 

ItfttkeniKc.  may  be  luiid.  03S. 

Capital  n'lt  to  be  applied  in  iiayment  of.  except  aa  autboriMd,  6881. 

Dladoaure  of.  in  proape<*tua,  038. 

P8>nient  of.  OSS. 

Authorisation  of.  035. 

t>i*Hoaure  in  prospectua.  038. 

Ohjecta.  claoae  authorfadog.  608.  OtM. 
Statement  of.  in  provpectua.  688. 
Coapaalaa 

Application  of  Part  VI II.  to.  041. 

Offrrinc  aharen  for  public  aubacri|>tion.  Part  Vlll..  041. 

R<>cu!atiuns  as  to.  to  be  made  by  Order-in-CouncU.  000. 

PublicaHon  of.  600. 
To  which  aid  is  franted.  limitation  as  to  number  of  shares  to  bs 

held  by  one  shareholder.  017. 
To  which  this  Act  sppliss.  600. 
Wbst.  must  ftle  prospedus,  6S6. 
With  less  than  Are  members,  liability  In  respect  of.  006. 

CoflMwn  law  capacity*  6011. 
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Company — Continued. 

Definition  of  term,  571. 

In  sections  relating  to  prospectus,  633. 
Contracts 

Directors  not  to  vote  on  certain,  630. 

Exceptions,  630. 
Filing  of,  in  department,  576,  646. 

Provisional   until  company   entitled   to   commence   business,   644. 
Modification   of,   by   statutory  meeting,   647. 
Obligation  to  disclose  material  contracts  limited,  639. 
Contribution 

Recovery  of,  by  director  from  co-director,  641. 
Conversion 

Of    corporation    without    share    capital    into    company    with    share 
capital,  587. 
Confirmation  of  by-law,  587. 
Of  capital  into  shares,  587. 
Of  one  class  of  security  into  another,  623.' 
Co-operative 

Cheese    and    butter    manufacturing 'company,    limitation    of    number 

of  shares  to  be  held  by  one  shareholder,  617. 
Cold  storage  company,  to  which  aid  has  been  granted,  limitation  of 

number  of  shares  to  be  held  by  one  shareholder,  617. 
Departmental  instructions  as  to,  583. 
Corporate  Existence 

Termination  of,  where  not  incorporated  by  letters  patent,  608. 
Corporation 

By-laws  which  may  be  made  by,  622. 
Common  law  capacity,  669,  670. 
Definition  of  term,  571. 
Incidental  powers'  of,  602. 

Incorporated  otherwise  than  by  letters  patent,  termination  of  exist- 
ence of,  606. 
With  less  than  five  members,  personal  liability  of  shareholders,  606. 
Without  share  capital,  conversion  into  company  with  share  capital, 
587. 
Confirmation  of  by-law,  587. 
Court 

Not  deprived  of  jurisdiction,  654, 
Powers  of,  in — 

Not  interfered  with,  654. 

On  application  of  shareholder  for  winding  up  after  default   lu 
holding  statutorj-  meeting,  647. 
Creditors 

Rights   preserved   on   re-incorporation   or  amalgamation,  597. 
Of,  preserved,  on  reduction  of  capital,  599. 
Of,  not  afifected  by  forfeiture  of  corporate  powers,  605. 
Date 

Of  prospectus,  638. 
Debentures 

See  Preference  and  Debenture  Stock. 
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ll«Wat«r*  Stock 

S<*f>  PrrfrrfUfM*  RUil  Itebenturr  Stork. 
D*erMUM  of  C»pltAl 

I'rrlimliuiry  t-wnilltloa*.  QM. 

I>«»Ml4 

MervUy  of.  (MM. 
I»roof  of.  OfU. 
Tla»  of..  (MM. 
Directors  a»d  Their  Powers 

l'«rt    VI. 

Dlreotors 

.\nnual  report  bjr.  to  shareholders,  Cn4. 

Assifnnwot  uf  Juilcnicnt  to,  on  payment,  6S2. 

Authuriaation  of.  tn  purchase  shares  in  other  corporations.  630. 

Uoaril  of.  to  be  nut  less  thnn  thre«>.  txm. 

BoslDeav  must  be  transacted  by  quonim,  020. 

By-lawe— 

Company  may  vary  or  repeal,  029. 

Confirmation  of,  by  company,  020. 

For  borrowinf  money,  iasainir  bonds  and  debentures.  022. 

Geoerally,  629. 

Meetinita  of  company,  629. 

Item unt* ration.  U28i. 

Varyinx  numltor  of.  or  fixing  quorum  of,  627. 
Confirmation  of,  by  shareholders,  628. 
Callinic  first  meeting  of  company  not  oflferinr  sfaarea,  etc.,  to  pobUc, 

613. 

General  meetinx  of  other  companiea,  646. 
Callinc  special  meetinsa  on  requbitlon  of  sliareholders.  015. 

Maeting  when  no  quorum,  etc.,  626. 
Casual  vacancies,  how  filled,  020. 

Closing  of  transfer  books  pending  distribution  of  diridend.  619. 
CoHlirector.  contribution  from.  041. 

Compenastinn  by.  on  violation  of  provisions  as  to  allotment,  642. 
Continue  in  office  until  successors  are  elected,  627. 
DeHnring  diridend  when  company  insolvent,  not  to.  631. 

UabUKy  of.  631. 

May    be   avoided.   631. 
Declaratiitn  of  stork  dividend  by,  6S3. 
Electiun  to  be  annual.  027. 

Failure  of.  bow  remedied,  627. 

Retiring  direetor  eligible.  627. 

To  be  by  ballot.  627. 

First,  when  to  be  held.  628. 
Bleet  prasideat.  627. 
Eiecutive  committee.  627. 

To  be  aobiect  to  regulations  of  board.  027. 
Failure  to  elect,  provision  for.  627. 
False  entries  in  books  of  company.  0!M. 
First  election  of.  625. 

Fill  casual  vacattciea  in  oflice  of  auditor.  6fi7. 

General  powers  to  mortgage  or  ple«lge  property  and  securitiea,  62S. 
General  powera  to  pass  by-laws,  628. 
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Directors — Continued. 

Indemnity  to  person  improperly  named  in  prospectus,  641. 

Contribution  from  co-director,  641. 
Interest  of,  on  contracts,  to  be  disclosed,  630. 
Liability  for  declaring  dividend  when  company  insolvent,  631. 
Making  loans  to  shareholders,  632. 

Statements  in  prospectus,  640.  : 

Exceptions,  640.  '  | 

Of,  for  wages  of  laborers,  servants,  etc.,  632.  j 

Conditions  precedent  to,  632.  j 

Limitation  of  certain  actions  against,  643.  j 

Manner  of  selecting,  625. 

May  cbarg€  property,  625. 

Confirmation   of   by   shareholders,    632. 

Declare  stock  dividend,  632.  ; 

Direct  that  no   entry  of   transfer  be  made  for  two   weeks 
:  preceding  payment  of  dividend,  619. 

Hypothecate  property,  625. 

Make  by-laws  respecting,  etc.,  628. 
Conduct  of  affairs  generally,  629. 
Directors'  services,  etc.,  628. 

Directors'  qualifications,  etc.,  628.  i 

•   Dividends,  628. 
Meetings,  629. 

Qualification  of  directors,  628. 
Shares,  628. 
May  Mortgage  property,  625. 

Neglect  to  make  return  as  to  allotment,  646.  ; 

None  in  office,  calling  of  meeting  to  elect,  627. 
No  loan  by  company  to  shareholder,  632. 
Not  to  vote  on  contracts  where  personally  interested,  630. 

Purchase  shares  of  other  corporations  unless  authorized,  630. 
Exceptions  as  to  company  dealing  in  shares,  630. 
Number  of,  626. 

May  be  varied,  627. 
Confirmation  of  by-law,  628. 
Filing  of,  628. 
Publication  of,  628. 
Payments  of  dividend  when  company  insolvent  or  payments  out  of 
capital,  631. 
How  liability  may  be  avoided,  631. 
Payment  to,  629. 
Penalty  for  contravention  of  provisions  re  mining  company,  667.  ^ 

Relief  from  penalty,  667. 
Penalty  for  violation  of  provisions  as  to  issrue  of  prospectus,  640.  '. 

President  and  vice-president,  election  of,  627.  ! 

Prospectus  to  raise  further  capital,  statements  in,  641.  ] 

Provisional  to  be  first,  625.  * 

Purchase  of  shares  in  other  corporations,  630,  j 

Qualification  of,  627,  628.  ! 

Attd  remuneration  to  be  stated  in  prospectus,  638. 
Quorum,  definition  of,  626. 

No  directors,  calling  meeting  when,  627. 
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JHr—imtm — Vomlimmrd, 

ItefuMl  lo  iirrtuit  lns|MH-iioii  of  books,  liabilltj  for.  006. 

Tu  |M>rtnii  rxlnicU  frum.  (ISfi. 
Rrpurt   lu  fintt   lurvliuf  uf  private  company  or  of  conpaniaa  not 

uffirinc  ■bar(>«.  etr.,  to  the  public  for  aubacription,  618. 
Report  to  nbarrbtilflrra  of  public  company.  64H. 
Rvtuma  aa  lo  rbaufra  in  <lirartoratc,  574.  577.  657. 

IVnally  for  not  makius.  657. 
KuIm  a«  to  iaaup  of  new  abarv  warrant,  620. 
SUall  appoint  officers.  637. 
8tat«*ment«  in  prua|>erlua  to  raiar  further  capital.  641. 

Of  iniprmt  iu  property  propoaed  to  be  acquired.  630. 
Stock  divtdeniU.  iOl. 

To  bave  no  i-ffe(>t  until  confirmed  by  ahareboldera,  6S2. 
To  be  not  leai  than  thre<'.  lllNt. 
Traniifer  of  iiharea,  conaent  of,  when  required.  618. 

I.iabilit)-  of.  for  transfer  to  persons  without  means.  61& 

Helit'f  fn>m  liability   by  entrriuK  protest,  61S. 

Refusal    to    reitister    a    transfer    of   shares    to    indebted    share* 
holder.  618. 
Vacanriea.  how  filled.  626. 

Validity  of  by-laws  passed  by  directors  until  confirmed  by  share- 
holders. 629. 
Votins  on  t'ontracts  when  personally  interested.  690. 

IMscloninR  interest  and  rrfraininic  from  voting.  690. 

Kkceplions  as  to  cuntrarts  of  indemuit)*.  690. 
Wages,   liability   of  directors   for.   632. 

Uability  of  directors  for.  632. 
Umitation  of.  6X1. 
Yearly  election  uf.  626. 

DUM«at 

Issue  of  shareir  at  a   (mininff  company)  665. 
DlaMlatlom 

Caucellattoa  of  letters  |>atent.  605.  I 

Forfeiture  of  letters  patent.  003. 
Surrender  of  letters  patent  by  corporation.  606. 
Termination  of  exiatencc  of  corporation   not  incorporated  by  let- 
ters  patent.  608. 

DlatHWUoa  of  AaMto 

<hj  (f.<iitin;c  lo  (Ui  business.  S07. 

f'unfirmatioi^  by  shareholders,  6M. 
DiTld«»4 

Ilylaws  regulatinf.  628. 

Directurs  may  direct  that  no  entries  of  transfers  be  made  for  two 

weeks  immediately  precetling  payment  of,  619. 
Liability  of  directora  for  declaring,  where  company  ia  insolvent,  631. 

May  be  avoided.  631. 

Special  provisioo  in  caae  of  com|Miuie«  with  wastinc  assets,  631. 
Provialoa  for.  by  coupon  or  otherwise  on  share*  included  in  share 

warrant.  630. 
Stock,  declaration  of.  6S2. 

Confirmation  of.  682. 
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Documents 

Authentication  of,  664. 

False  statements  in  prospectus,  liability  for,  640. 
Filing  of,  not  complete  until  payment  of  fee,  664. 
Issued  by  company,  capital  to  be  correctly  stated  in,  640. 

Penalty  for  misrepresentation,  640. 
Production  of,  to  inspector,  656. 

Liability  for  non-production,  6.56. 
Required  by  this  Act,  liability  for  false,  655. 
Restrictions  on  filing,  before  payment  of  fee,  659. 
Elections 

Of  chairman  of  meeting,  615. 

Directors,  627. 

President,  627. 
Employees 

Liability  of,  for  false  statements  in  advertisements,  etc.,  640. 
Directors  liable  for  wages  of,  632. 
Evidence 

Of  by-law,  664. 

Certificate  that  person  is  a  shareholder  or  member  of  corpora- 
tion,  664. 

Executive  Committee 

Of  directors,  627. 
Executor 

May  vote.  621. 

Not  personally  liable,  622. 
Existence  of  Corporation 

I^ate  of  commencement  of,  602.  ^ 

Incorporated  otherwise  than  under  letters  patent,  termination  of,  608. 
Expenses 

Statement  of  preliminary,  in  prospectus,  638. 
Extra-provincial  Corporation 

Departmental  instructions  for  obtainin<g  license,  675. 
False  Statements 

In  advertisements,  etc.,  liability  for,   640. 
Returns,    reports,    etc.,    655. 
Fees 

Of    Provincial    Secretary's    Department,    to    be    fixed    by    Order-in- 
Council,  659. 
May  vary  in  amount,  659. 

No  service  to  be  rendered  till  payment  of,  659. 
Payment  of,  on  document  filed,  664. 
Fiduciary  Holder 

May  vote  on  s'hares  held  by  him,  621. 

Not  personally  liable  as  shareholder,  622. 

Wh^n  beneficiary  also  liable,  622. 

Liability   where  beneficiary   not  named,   622. 
Filing  of  Documents 

Not  complete  until  payment  of  fee  thereon,  664. 
Foreign  Companies.     See  Extra-provincial  Corporation. 
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Forfeltvre 

«"  '  ••■  •  .r  uuu-UiM>r.  OUB. 

•i   b>'   Li«>ui«>oant-((UvrrDor-iD-<^uttncil.  HOT*. 
;-.  .11  i'r«-<ii(oni  prwrrved,  tWC. 
i;      M-atlon  of,  by  Order-ln-<'oundI,  flCKV. 
(Hi.  '      ■  .  »>Ki. 

Of  >t  :   :iuu-|Miyment  of  callii.  010. 

G«B«rAl  Mrrtinc 

S.-v    M.-.  iiiij> 

Onardiitn 

M«.v    \<<t,-.  •._1. 
Not  p^^rvntialb'  liable.  022. 
Head  Office 

All  rni-.iiiiK8  Ktinll  be  hHd  at.  B17. 
ily-iaw  chniiRinK   loratioii   uf.  It27. 

(Vtofirmnttun  b>-  trtiareholderH.  <C!h. 
PublU-ntion  of.  It28. 
Booka  to  be  kept  at,  VAH. 
I.,ocsUon  of.  580.  581. 

ChauKe  uf,  preliiDinary  conditions,  027. 
Penalty  for  removal  of  books  from.  048. 
laeldeatal  Powers 

Of  oiiiiiutny  with  nbare  capital,  002. 

.May  Ih-  uitbheld,  002. 
Of  ('••rporuliiiU.  «j02. 

laellae  Railwajr  * 

Not   to   >H'   iii(v>r|H)ratfd   undt-r    \-t    r»78. 

laereaae  of  Capital 

rrelimiiitiry  couditions,  508. 

laeorporatloB 

By  letters  patent.  578. 

Change  of  proposed  name,  586. 

May  b«  ismied  by  Provincial  Secretary  Instead  of  Lieutenant- 
Governor,  578. 
Number  of  applieunta.  678. 
Objects  excluded.  578. 
Who  to  be  first  members,  578. 
tJom|>any  with  rapital  diviiied  into  shares.  578. 
Asreement,   memorandum  of,  578. 

I  departmental  instructions  for  obtaiuinK  Incorporation,  578. 
IVtition.  57H. 

Contents  i>f,  578i  i 

Form  of.  570. 

May  ask  iosertion  in  letters  patent  of  any  provision  which 

miieht  be  «mb«idied  in  by-law.  S81. 
petitioner  for.  bona  fide  holder  of  aharea,  079. 
Powers  InddenUl  to.  580. 
May  be  withheld.  002. 
Private  company,  conditions  to  be  insert 
Corporation  without  share  capital,  584. 
Agttmmtnu  meroorandam  of.  88S. 
OoBteata  of.  58B.  086. 
Short  form,  086. 
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Incorporation — Continued. 

Corporation  without  share  capital — Continued. 

Capital,   creation   of,   587. 

Departmental  instructions  for  obtaining  incorporation,   584. 

Petition,  contents  of,  584. 

Regulations  in  memorandum,  effect  of,  586. 
Conversion  of  private  company  into  public  company,  597. 

Supplementary  letters  patent,  597. 

Statement  in  lieu  of  prospectus,  597. 
Creation  of  share  capital  by  corporation  incorporated  without,  587. 
Date  of,  602. 

Name,  change  of  proposed,  586. 
Notice  of  granting,  602. 
Powers  incident  to  company,  602. 
Preliminary  conditions,  602. 
Supplementary  letters  patent,  598. 

Confirmation  of  By-law  by  shareholders,   598. 

Purposes  for  which  they  may  be  issiJed,  598. 

Reduction   of  capital,   rights  of  creditors,  599. 

Res-triction  upon  increase  of  capital,  599.  ' 

When  existence  of  corporation  to  begin,  602. 
Insolvent  Company 

Liability  of  directors  in  declaring  dividend  when  company  insolvent, 

631. 
Inspection  of  Books 

By  shareholders,  etc.,  655. 

Liability  for  refusal  to  allow,  655.  * 

Inspector 

Appointment  of,  by  corporation,  656. 

By  Court,  656. 
Appoiument  of,   may  be  provided  for  in  letters  patent,  602. 
Investigation  by,  656. 

Costs  of,   656. 
May  examine  upon  oath,  656. 
Production  of  books  and  documents  to,  656. 

Penalty  for  non-production,  656, 
Shall   report  to   Court,  656. 

Instalments 

Calling  in,  619. 
Insurance  Corporations 

May  not  be  incorporated  under  this  Act,  578. 
Interpretation 

"  Company,"  571. 

"  Corporation,"    571. 

"  Private  Company,"  571. 

"  Public  Company,"  572. 
Issue 

Of  shares  at  a  discount,  665. 
Investigation 

Of  affairs  and  management  by  Inspector,  656. 
Report  on,  to  Court,  656. 
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JaiBt  Holdan 

Of  vbarr  i<rrtifk«l».  laaui*  of  cerUfloitc  817. 
Of  Klork.  vutiog  puwvr.  621. 
Vutinx  on  ahiimi  held.  621. 

J«4ff« 

I  r.  Ha  tn  litlr.  iM. 

1  >>  of  Cuurt.  Ha  tu  ctNiU,  6M. 

Fawrni  uf.  as  to  entriM  in  bouka.  obUmIom.  rvotifimrionK.  etc..  6S4 

i4 

BstMudoo  of  tin*  for  boMinx.  U05. 
Power  of  corporation  tu  a«-quir<>  and  bold,  608. 
Rmtrirtiuov  un   bold  inc.  (KX. 

Furfriture  for  brvacb  of,  605. 
Statement  of.  to  Provincial  Secretary.  60B. 


»r 

Wbrn  term  included  in  term  "  vendor."  638. 
I.«tt«r.k««d 

Capital  to  be  correctly  atated  in.  640. 

IVpnalty  for  mlarepreMentation  uf.  640. 
FaliH>  vtatementa  in,  liability  fur.  (MO. 
Letters  Patent 

.\nii-udnicut  uf,  SB8. 

Cam'vllation  uf,  60B. 

Certain  iuformalitira  nut  to  invalidate,  605. 

Cunditiona  witb  re«pect  to  by-laws  of  corporation  or  any  amend- 

menta  tbereto  may  be  imjiuNed  in.  602. 
Corporatiun  deemed  to  exist  frum  date  of,  602. 
I>ate  of.  to  be  date  uf  incurpuration,  602. 
iJefect  in.  not  tu  invalidate.  606. 
Forfeiture  of.  608. 
For  incorporation,  578. 

lie-incorporation  of  ezistinx  corporation.  5^7. 
IroiMwinf  cuoditiuns  in,  602. 
Iiifuroialitieii  nut  tu  invalidate,  605. 
Nuu-uiter.  furfeiture  of,  for.  605. 
Nuticp  in  tiasette  uf  (rantinic,  602. 
Not  to  laaoe  before  payment  of  fee,  630. 
Powers  of  eonpany  incidental  to,  602. 

Witbboldlos  on  issue  uf,  602. 
Powers  uf  corpuratiun  incidental  to.  602. 
Provision  in   for  appointment  of  auditor  by   Provincial   Secretary, 

6QC. 
Reffolations  raapactlnc  applications  and  forms.  600. 
Bevocation  of.  by  IJenteaant-Oovemor,  605. 

Shartholders  leas  tlian  five.  006. 
SaOdencr  of  material  to  be  esUblisbed  before  issoiac  602. 
Snrreoder  of,  606. 

Acoeptaace  of,  606. 

Departmeatal  iaatroetioiis.  606. 
Terminatiim  of  existence  of  company  nut  incorporated  by,  606. 
LUMlltr 

Of  directors.     See  Directors. 


940  INDEX.  [Ont.  Act. 

Liability — Continued. 

Of  directors — Continued. 

Shareholders.     See  Shareholders. 

Persons  named  in  prospectus,  640. 
Under  general  law  not  affected,  640. 
Limited 

Abbreviation  of  word  in  company's  name,  609. 

Penalty  for  default  to  comply  witli  section  34,  610. 
Last  word  in  company's  name,  609. 

Exceptions,  609. 
Use -of  word  by  company,  609. 

Penalty  for  using  word  without  authority,  G09. 
Limitation 

Of  certain  actions  against  directors,  643. 
Loan 

May  not  be  made  by  company  to  shareholder,  632. 
Loan  and  Trust  Corporations 

May  not  be  incorporated  under  this  Act,  578. 
Meetings  of  Company 

Administrator  may  vote  at,  621. 
Adjournment  by  consent,  615. 
Annual,  calling  of,  573,  577,  614.  " 

By-laws  regulating,  629. 
By-laws  as  to,  629. 
Calling  of,  where  quorum  of  directors  not  in  office,  626. 

Where  no  directors  in  office,  627. 

General,   of  shareholders  or   members,   may   be  provided   for  in 
letters  patent,  602. 
Casting  vote  at  general,  616.  v 

Declaration  as  to  carrying  of  resolution  at  general,  615.. 
Depositor  of  share  warrant,  right  of  at,  621. 
Executor  may  vote  at,  621. 

First,  of  private  company  or  company  not  offering  share  to  public, 
573,  613. 

Report  to,  573,  613. 

STiareholders  may  call,  613. 
General.  646. 

Adjourned,   resolution  of  which  notice  has  been  given   may   be 
passed,  647. 

Adjournment  by  consent,  615. 

Chairman,  casting  vote  in  case  of  equality  of  votes,  616. 
Election  of,  when  necessary,  615. 

Notice  of.  613. 

President  shall  preside  at,  615. 

Presiding  officer,  615. 
Guardian  may  vote  at,  621. 
Notice  of,  613. 

Of  private  company,  or  company  not  offering  shares  for  subscrip- 
tion, 613. 
Of  shareholders,  to  fill  vacancies  on  board  of  directors,  626. 
Place  of,  577,  614,  617. 

By-laws  regulating,  629. 
Procedure  at,  by-laws  regulating,  629. 
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ItMtlasa  off  0»»yy    OomHmm^d. 
I'roiirii,  r««)u(r«>m«ata  M  to.  OKI. 

Qwimi  of  4ii«ctora  aot  la  oflfe*,  eolUns  of  iB«»Ung  vbca.  OSMI. 
Katohitloai.  evidoM*  of  pwalac  Glfi. 
Tkklnt  a  poll.  810. 
CVutlag  Toto,  <UA. 
KaqokriUon  ot  slurtbuklera  fur,  013. 

IVpoaltor  of  iiharv  trarnint,  rUtbt  to  aiffn,  021. 
.^tuirvbuldvr*  Id  arrear.  not  to  ?ot«  at,  010. 

Special,  rallinc  uf,  by  dirt^ur*  on  n^iuiaitiuo  of  ahareholdenr  or  by 
dinN^uni  un  tb»lr  o»-o  motion,  HIS. 
Wh^n  tiuoram  of  directoni  not  in  offirr.  QlS. 
Notice  of.  OlS. 
8ttftulor>.  of  public  company,  whvn  to  be  colled,  970,  040. 
A<iJiMirnment«.  047. 

Application  for  windinx  up,  for  not  holilios.  <V1T. 
Buaiaeaa  of  wbicb  notice  has  been  civen  may  be  transacted,  047. 
Default  in  boldinK.  (VI7. 
Diacnasion  by  efaarfholdcni  at,  047. 
List  of  sbareboldeni  to  be  produced,  570,  047. 
Beport  to  sbareboidcrs  prior  to,  570. 
Contents  of.  040. 

8ba1l  be  sisned  by  auditors.  570.  047. 
Copy  shall  b«  died  with  I'rorincial  SecreUry,  670.  047. 

IWault  in  filinc.  (H7. 
Resolution  of  which   noti<>e  baa  not  been  given  sball  not 
be  passed.  047. 
Taking  Tote  wbeii  poll  is  dfoMnded,  010. 
Time  of  boMlnx,  bylaw*  regulating.  029. 
Voting  power  of  Kbarebolders  at,  010. 

Who  tu  preiiide  at.  015.  « 

Moaoraad«ai  off  Asroeatoat 

Aa  to  int'orporation  of  company  with  share  capital,  578,  579. 

Without  share  capital.  5H4.  585. 
ReguUtioDS  ia.  application  to  corporation  without  share  capital.  880. 
Varying  ol>Jecta  or  terms  in,  080. 
Mlmlms  Coaip«ai«s 

Annusl  summary,  0B8. 

Ry-laws  for  iasaing  shares  at  •  dlseoont.  06S. 

VerlOeatloa  and  timaamlaaioo  to  Provincial  Secretary.  O0B. 
Call.  Bo»iMgraMnt  of,  006. 

Node*  of  aak.  oooteota  of,  OQOw 
Diseoant.  iaaulag  of  shares- at.  a,  060. 

By-law.  aotboriaiiig  and  fixing  rate  of.  005. 

Verified  copy  to  be  Iraniunilted  to  I'rovincial  Secretary,  ODS. 
Sbareboldors  not  personally  liable  for  rails.  OOS. 
Dividends,  special  proviaioD  as  to  i»aying  out  of  funds,  031. 
Approval  of  aharaholdan,  081. 
How  far  capital  nuiy  b«  impairad,  OSL 
Issue  of  aharaa  at  a  discount,  005. 
Coofirmatioo  of  by-law,  005. 
To  bs  fliad  in  Provincial  SecreUry's  oflea.  005. 
Verificattoo  of  by-laa .  005. 
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Mining  Companies — Continued. 

"  No  personal  liability  "  to  appear  on  docaments  issued  by  company, 

666. 
Penalty  for  contravention  of  Part  XI.,  667. 
Sale  of  shares  for  non-payment  of  caU,  666. 

Notice  of  sale,  666. 
Share  certificates  to  read  "  subject  to  call "  or  "  not  subject  to  call," 

666. 
Use  of  words  "  No  personal  Liability,"  "  subject  to  Call,"  and  "  Not 
Subject  to  Call,"  666. 
Minutes  of  Proceedings 

Verification  of,  655. 
Money 

Deposit  in  chartered  bank   until  issue   of  certificate  that  company 
may  commence  business,  645. 
Mortgage 

To  secure  debentures,  625. 

Holder  of,  conditions  under  which  he.  may  vote,  621. 
ShaU  be  filed  with  the  Provincial  Secretary,  625. 
Mortgagee  of  Stock 

Not  personally  liable  prior  to  foreclosure,  622. 
Mortgagor  of  Stock 

May  empower  holder  of  mortgage  to  vote,  621. 
May  vote,  621. 
Municipal  Franchises  and  Public  Utilities,  Part  XII. 
Application,  582. 

Material  to  be  produced  before  incorporation,  5S2. 
Name  of  Corporation 
Abhreviation  of,  609. 
Change  of,  by  Lieutenant-Governor,  586. 
Change  of,  if  objectionable,  610. 
Application  for,  610. 
Departmental  instructions,  610. 
Not  to  affect  rights  or  obligations,  612. 
Notice  of,  in  Ontario  Gazette,  612. 
Rights  of  creditors  preserved,  599. 
Forfeiture  of,  610. 
"  Limited,"  last  word  in,  609. 
Abbreviation  of,  609. 
Penalty  for  default  in  respect  of,  609. 
Limitation  of  prosecutions,  610. 
May  be  continued  by  new  corporation  with  consent  of  subsisting  cor- 
poration. 610. 
May  be  given  to  new  corporation  on  failure  to  make  annual  returns, 

610. 
Must  be  free  from  objection,  579. 
Objection  to  change  of,  by  order,  610 

Change  of  proposed,  610. 
Of  Corporation  which  has  not  for  three  years  made  annual  summary, 

may  be  given  to  new  corporation,  610- 
Of  subsisting  corporation,  may  be  granted  to  new  corporation,  610. 
Proposed,  change  of,  by  Lieutenant-Governor,  586. 
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Waan*  •#  Omrpm9mti»m—Comtimme4, 

I'm*  u(  wonU  "  No  I'ersonal  UabUlty."  "  Not  Mubi«ct  to  (Ml"  aod 
"MtliMC  toCbll."'«8. 
M«a««aor 

Furfriiurv  of  powen  io  rhartAr  for,  60B. 

*•  «•  PvrMBAl  LUMUty  ** 

Bm  Iflnlnc  CompaalM. 
H*tloo 

Autbrotiratloa  of,  064. 

MuuMT  aad  tlmt  of  MrriM  of.  604. 

Of  gMnril  — ttfafii  OS. 

Of  Li»uipiuint-<iov«nior,  »tc.,  certain  infortnalitj  not  to  inralldate. 

606. 
Of  aale  of  aharaa  for  aoMMkjraMDt  of  ealla.  666. 
Ontario  Gazetta.  rliangt  of  band  ofllea.  02B. 
Clianca  of  number  of  diroctora,  627- 
Ltttvra  patent,  602. 
Sapplaamitary  lattara  patent,  602. 
RagvUtiona  raapacdBc  com^mniea,  flOO. 
Bairiea  of,  664. 
Proof  of.  664. 
Time  of.  664. 
Oatka 

Eridaaea  WKler.  may  be  taken  bjr  Provincial  Secretary  or  any  officer 
to  wbom  appHcationa  may  be  referred,  602. 
Objeeta  of  Coatpaay 

See  I'uw«*r«. 
Offer  of  Skaroa 

Application  of  Part  VII.  to.  634. 
I'ayni-t  ..f  <-.tnmiaaiun  on.  QUO,  004.  OSS. 
Ofloor 

Appointtnrnt  of.  627. 

I^iabtlitj  of.  for  falae  entriea  In  company'a  booka,  6S4. 
For  loan  made  by  company  to  abarriiolder,  682. 
Ordov 

Atttbaatleation  of.  664- 

Of  Lientenant-ftovernor.  certain  informalitiea  not  to  ioTalidate.  606. 
Part  I. 

Incorporation.  Reincorporation  and  AmaUramation,  S78. 
Part  n. 

Name  of  Corporation.  600. 
Part  m. 

.\|r<>tints  of  Cooipaay.  616. 
Part  tV, 

HbarM.  Call*.  617. 
Part  ▼. 

Prrfprrnce  and  Debenture  Stock.  DeheDtorea  and  Mortcafea.  622. 
Part  TI. 

IXrrrtnrs  and  tbeir  PMrera.  etc..  628. 
Part  Vn, 

Proapectna  and  DIractora'  Uabillty.  6SS. 
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Part  VIII. 

Public  Companies,  641. 

Part  IX. 

Books,  Inspection  and  Auditors,  648. 

Part  X. 

Miscellaneous,  658. 

Part  XI. 

Mining  Companies,  665- 

Part  XIa. 

Co-operative  Corporations,  667. 

Part  XII. 

Companies  operating  Municipal  Franchises  and  Public  Utilities.,  668. 

Part  XIII. 

Winding  Up  of  Companies,  668. 

Part  XIV. 

General   Provisions,   668. 

Peni&Ity 

Application  of,  on  prosecutions  for  default  under  section  106   (1), 

640. 
Default  in  respect  of  use  of  word  "limited,"  609. 
Exercising  borrowing  powers  in  contravention  of  section  114,  644. 
False  entries  in  company's  books,  654.  ' 

False  returns,  certificates,  balance  sheets,  etc.,  655. 

Commencing  business  without  certificate,  644. 

Contravention  of  provisions  re  mining  company,  667. 

False  statemefits  in  returns,  etc.,  655. 

Making  untrue  entries  in  books,  654. 

Misrepresentation  of  capital  in  advertisement,  640. 

Non-compliance  with  provisions  as  to  annual  summary,  658. 

Non-production  of  books  on  investigations,  656- 

Not  making  returns  as  to  change  in  directors,  658. 

Refusing  inspection  of  books,  655. 

Removing  books  from  Ontario,  648. 
Neglect  to  use  word  "  limited,"  609. 
Using  word  "  limited  "  without  authority,  609. 
Violation  of  provisions  as  to  prospectus,  640. 

PoUa 

Taking  of  vote,  616. 

Poteers 

General  clauses  conferring,  603,  604. 
Incidental  to  company,  602,  603. 

May  be  withheld,  602. 
Of  Court,  see  Court. 
Of  Judge,  see  Judge. 
Unused,  602. 
Preference  and  Debentures  Stock 
Bills  of  exchange,  623. 

Bonds,  consent  of  holders  of,  to  redemption  or  conversion,  625. 
Borrowing  powers,  by-laws  of  directors,  622. 
By-laws  for  issuing,  622. 

By-laws  in  certain  cases  to  be  confirmed  by  Supplementary  Letters 
Patent,  624. 
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OoaiiiMgr  witli  riuu*  capital.  bjr-Uwa  wbkb  may  ba  Buul«  bf. 


CoBvanloD  ol.  OM. 
OoaflroMtkHi  of  kjr-Uw,  QSM. 
CMfanioa  of  om  daM  of  Moorttjr  Into  aDotbar  daaa.  681. 

Cooaaat  of  beldan  of,  to,  620. 
OorporatioA.  bjr-lawa  wUeb  najr  ba  mada  bj.  622- 
Uorruwiiig  powara,  622. 
Umia  of  bosda,  daba&taraa.  ttc..  622. 
Dabantoraa,  eoeaeat  of  boldera  of,  to  radaaptkm.  6B5. 
CooTaraloD  of,  into  prtfaranca  abaraa,  6BA. 
Gooauit  of  boltiani  of,  G2S. 
Dabaatnta  atoeb,  by-law,  tpima  of.  624. 

Goaaaat  of  bolder*  of,  to  radamptloa,  6SS, 
Ooatrankw  of,  into  prvfaranoa  abaraa,  6S8. 
Mortxagaa  to  aecuia,  62S. 

Duplicate  to  ba  filed  witb  Prorlndal  Saeretary.  626. 
Mortsafaa  to  aaeora  bftiMlit  6K. 

WlMB  to  ba  ilad,  696. 
Prefafaaea  abaiaa,  b^law,  to  be  aanctioned.  623. 
Conaaat  of  boMata  of,  to  radamptioa,  628. 
RMtrlrtiuM  to  be>  aet  out  In  certificate.  624. 
Terma  of  laaoe,  624. 
Proapectua  to  atate  amount  of.  iaued  otber  tban  for  caab.  638. 
Badamptlon,  oonaent  of  boldera  of,  625. 

JUlMtjiiy  aobacrlptiona,  etc.,  deemed  to  be  offerinf  to  puUle,  684. 
Sobaeriptiona  for,  not  to  be  binding  wltboat  dellrary  of  proapectua, 

687. 
Bapplaaaatary  lattara  patent,  wben  neceaaary,  624. 
Variation  of  tenna  of  creatins  Instrument,  confirmation  of  by4aw,627. 
Pr«al4amt 

Kylaw  for  raBoaaratfam  of*  6ML 
Blacrtoa  a<.  687. 
PayriMat  to.  628. 
Private  Ooaipnay 
Sleaainc  of.  STL 

GoBvanloB  Into  pabUe  company,  607. 
Pirwt  mertinc  of.  A7:t.  ttlS. 

I'rtitluB  for  iocorporatloo.  condition*  to  be  Inserted  in.  S81. 
Uae  of  worda  on  aeal  and  aba  re  certificate.  610. 
Sutrmrnt  in  Ueu  of  proapectos  not  to  apply  to.  688. 
ProBilaaorjr  Hotoa 

Gvoeral  power  of  borrowing  oo,  not  aflected,  623. 
ProiBotar 

DefinltioB  of.  641. 

RenuorratloB  of.  to  be  atated  in  proapectua.  686. 
Prooffa 

or  mattara  ondar  tbla  Act,  608. 
>taaaa«tln«a  Ua4or  SMtloa  lOS 
■ttaptioaa,  64a 
liability  under  teneral  law  not  affeetad,  640l 

OjOJk.— 60 


946  INDEX.  [Ont.  Act. 

Prospectus  and  Directors'  I<iability 

Advertising  in  newspaper,  639. 

Application  to  subsequent  issues,  639. 

Application  of  Part  VII.,  634. 

Contribution  from  co-director,  641. 

Dating,  signing  and  filing  of,  638. 

Delivery  of  copy  before  subscription,  637.     . 

For  raising  further  capital,  statements  in,  641. 

Indemnity  of  person  whose  name  has  been  improperly  inserted,  641. 

Issuing  and  filing  of,  638. 

Liability  for  statements  in,  640. 

Of  persons  named  in,  640. 
Meaning  of  company,  633. 
Meaning  of  prospectus,  633. 
Penalty  for  neglect  to  comply  with  provisions  as  to,  640. 

How  exoneration  from,  obtained,  640. 

Other  liability  not  affected,  640. 
Prospectus,  abridgment  of,  in  advertisemegt,  639. 

Companies  which  must  file,  636. 

Date  of,  638. 

Definition  of,  633. 

Filing  ol:,  638. 

Provincial  Secretary  shall  not  file  until  signed  and  dated, 
638. 

For  raising  further  capital,  641. 
Liability  of  directors,  640. 

Issue  of,  not  until  filed,  638. 

Liability  for  statements  in,  of  dii'ectors,  640. 
Prospectus,  indemnity  where  name  has  been  improperly  inserted,  641. 

Under  general  law  not  affected,  640. 
Particulars   to  be  disclosed,   638. 

Amount  payable  on   each  share,  638. 

Auditors,  639. 

Bonds,  etc.,  allotted,  638. 

Calls,  time  of,  638. 

Commissions  paid,  638. 

Consideration  for  purchase,  638. 

Directors,  interest  in  property  taken  by  company,  639. 
Names,  etc.,  638. 

Qualification  and  remuneration,  638. 
Payments  to,  638. 

Incorporators'  names,  etc.,  638. 

Material  contracts,  639. 

Minimum  subscription,  638. 

Preliminary  expenses,  638. 

Previous  allotment,  638. 

Amount  actually  allotted,  638. 
Amount  offered   for  subscription,  638. 

Promoters'  remuneration,  etc.,  638. 

Shares  allotted  for  other  than  cash  consideration,  638. 

Subscription   upon   which  allotment   may  procewl.  638. 

Time  at  which  calls  may  be  made,  638. 

Vendors  of  property  to  company,  638. 
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Fr«ap«em«  aad  IHr««tor«*  JAmhillir—t'omtimmfd. 

I'uliluUitHl   uiorr   (Imn  oii«  jr««r  aft^r  ftnt  gaovraJ  mMdac.  cvrtJiiB 

r«9alimM>nU  •linll  oot  Bpipij,  689. 
IhirrbMM  and  •ubwriptioaa  doMMd  to  be  iadoecd,  <BOL 
Htatrnrnt  la  lieu  of,  638. 
8ub«MYlbt>r  for  •lock  ahall  rMviv*  ropy  of,  beforr  >ii>Hu>riptiun,  637. 

Mnbarription  not  bloding  itiherwiM,  637. 
\Valr<»r  of  cooipliancv  toIiI.  610. 
Wbat  to  be  dM>mc>d  otrvrinc  abarea  to  tbv  pablic  *l.'U. 
What  to  b«  dladoard  in,  638. 

Pravlaelal  Saavatary 

Faking  rvidrnev  in  ronnrction  witb  appiicationa,  602. 
Wbat  iMtwpra  cx<>rriaable  b>.  S78. 
Fravlaloaal  Diraetara 

Si***    I  »ir.-<.|.ir.i 

Prexf 

Appointmcnl  «>i.  in  writing,  616. 
Dapoait  of.  time  within  wbicb.  tn6. 
Form  and  rvvocation  of,  016,  671. 
Not  to  vot«  on  abow  uf  banda,  616. 
Qualification  of.  616. 
8bar»boldera  may  vote  by,  616. 
Pablle  Coapaay 

Al'.utuirnt.  n^Mtrirtionn  ou.  r>75,  041. 

Compenaation  by  direrturs  for  contraTentlon  as  to,  642. 

Action  to  be  brought  within  two  yeara,  643. 
Effect  of  irregular.  642. 
Miniiiium  Mubiicriiition  prior  to.  .ITTS.  041. 
C(ftnni<*no-tM<-iit  of  hu«ii)<>m.  r<>tit  riot  ions  on.  r>75,  t(43. 
Certllk-ate  of  Provincial  Secretary.  575.  <V14. 

Penalty  for  commencing  before  iaaue  uf.  644. 
Ifsaning  of,  UTi, 

Moneys  n>ceived  to  be  held  in  truat,  645. 
I*nMv«iun>  in  orgnnisation  of.  A74. 
tteturu  of  .-tllotmenta  to  Provincial  Secretary,  646. 

Penalty  for  not  making.  646. 
Statutory  meeting  of.  TtlQ,  G46. 
Adjoomment  of.  647. 
PabUa  askaavlptlaa 

Compaalaa  offering  afaarea  for.  Part  VIII. 
Pablle  UUUMea 

St**  Municipal  Fmarhhw. 
Parekaaa 

Of  abarea  in  other  corporationa.  6S0. 

Money,  when  term  indudea  coaaideratioo  for  lease  and  rent,  6SP 
<|«allleatioa  off  DIraetavo 

Iti^rrr  of  share  warrant  not  qualified.  620. 
It) -laws  regulating,  638. 
Qaaraai 

Of  directora,  (n& 

May   be   Axed   If  aiithorl/r<l.  637- 
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Railway  Corporationg 

May  not  be  incorporated  under  Ontario  Act,  578. 

Real  Estate  . 

Forfeiture  of,  605. 

Period  during  which  certain  lands  may  be  held,  604,  605. 
Extension  of,  604,  605. 

Powers  of  corporation  in  respect  of,  603. 

Restrictions  as  to  holding,  604. 

Statement  of,   shall   be   supplied  to  Lieutenant-Governor    when   re- 
quired, 605. 
Reconstruction.  593,  594. 

Regnlations 

In  memorandum  of  agreement  where  no  share  capital,  585. 
With  respect  to  company  matters,  by  Order-in-Council,  609. 
Publication  of,  in  Ontario  Gazette,  609. 
Re-Incorporation 

^^xtension  of  powers  on,  597. 

Name  may  be  changed,  597. 

Rights  of  creditors  preserved,  597. 

Report 

By  directors  to  shareholders  before  annual  meeting,  573,  577,  614 

Liability  for  false,  655. 

Of  Auditors,  to  shareholders,  657. 

Reading  of,  at  general  meeting,  658. 
To  shareholders  of  public  company,  576,  646. 
To  shareholders  of  private  company,  573,  613. 

Of  public  company,  576,  646. 

Application  to  wind  up  for  default  in  filing,  647. 

To  be  certified  by  Auditor  and  filed  with  Provincial  Secretary, 
576,  &47. 
Requisition 

For  general  meetings.     See  Meetings. 
Resolntion 

Of  which  notice  has  been  given  may  be  passed  at  adjourned  meet- 
ing, 647. 
Procedure  as  to,  615. 
Returns 

Annual  summary  of  corporation,  what  to  contain,  658. 

Penalty  for  default,  658. 

To  be  posted  up  in  head  office,  658. 

Transmission  to  Provincial  Secretary,  658. 

When  not  required,  658. 
Authentication  of  by-laws,  certificates,  etc.,  664. 
By  public  company,  as  to  allotment  of  shares,  576,  646. 

Penalty  for  not  making,  646. 
Notices,  demands,  etc.,  service  of,  664. 
Penalty  for  false  statements  in,  655. 
Proof  of  matters  required  under  Act,  how  made,  664. 
Requiring  on  any  subject  by  Provincial  Secretary,  659. 
Tender  of,  not  to  be  compliance  until  payment  of  fees,  659. 
To  Provincial  Secretary,  as  to  change  in  directors,  658. 

Penalty  for  not  making,  658. 


Out.  Act.]  indbx. 

Of  Irtler*  patoat,  606. 

If  abarvbultivni  Um  Uud  Av».  606. 

IU«kte  mi  OiWitMs 

Pwinr>d  In  aaalfamatlon.  B07. 
Chang*  of  BAOM.  686w 

I'^ifettart  of  poweni  ia  charter  for  aoD-uatlr,  60B. 
Bo-laeorporaUon,  S87. 


Vm  of  word*  "  No  Peraonal  LUbOity."  "  Not  SabJ«H  to  CaU."  and 

"  8oh)oet  to  Call."  on,  600. 
Um  of  worda  **  Private  Conpaajr."  on,  610. 

Soomrltlo* 

Kj-lawa  for  iMolnt.  622. 
Coortraion  of  on«  elaaa  Into  another,  62S. 
lanM,  ploddng  or  aellinc.  622. 
Morlgace*  aecarins.  625- 

DapUeate  of.  to  be  filed  with  Prorincial  Secretary,  629. 
SollHtinff  cubaeriptioD*,  etc.,  deemed  to  be  offeriof  to  public.  6S4. 
S«rri«« 

Of  notice.  664. 
Proof  of.  664. 
Time  of,  664. 

Of  Bbareholder,  aa  asainat  calla,  622. 

Skar«  CorUteato 

Con  ten  U  of  (of  miniof  company),  666. 

Held  Jointly,  company  not  bound  to  iasue  more  than  one,  617. 
Limitationa  or  reatrictiona  ahall  be  fully  aet  out  ia.  624. 
Loat,  daCaead  or  deatroyed,  renewal  of,  618. 

fW  for,  61& 
Uae  of  worda  *«  No  Peraonal  LUbHity."  "  Npt  «ubj«}t  to  OaU."  and 

**  Subject  to  GaU  "  on.  666- 
Dae  of  worda  **  Private  Company  "  on*  610. 
Mhmw  0»»lt«l 

Company   with,   by-lawa    rcapecting    preference    abarea.   debenture 

atocic.  etc..  622. 
Skarakoldera 

Administrator  may  vote  aa,  621. 

Not  personally  liable,  622. 
Application  for  rectification  of  entries  in  booka,  6K4. 
Approval  of  by-law  by  written  cenaent  of  all.  664. 
Auditora,  nay  ha,  667. 

Conflrmatioii  of  by-law  by  written  eonaent  of  all,  664. 
■atitled  te  eertlflcate  of  abarea,  617. 

Rifhta,  if  certificate  lost,  618. 
BuuttiM  may  vote  aa,  621. 

Not  paraooally  liable,  622. 
Ooardian.  may  vote  aa,  621. 

Not  peraonally  liable.  622. 
Ia  arraar.  not  to  vote  at  meetings,  616 
InspectSoa  of  booka  of  raeord  by,  006. 
LiabUity  to  ersdltora,  oo  radnctloii  of  capltfl.  000. 
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Shareholders — Continued. 

Liability  for  debts  where  less  than  five,  606. 

H<yw  shareholder  may  exonera'e  himself,  606. 
Liability  of,  for  call,  until  shares  paid  up,  622. 

Right  of  set-off,  622, 
Liability  of  shareholders  : — 

In  respect  of  "  no  personal  liability  "  company,  665. 

In  respect  of  shares  forfeited  for  non-payment  of  call,  620. 
Limit  of  holdings  in   co-operative,  cold   storage,  cheese   and  butter 

companies,  617. 
List  of,  to  be  produced  at  statutory  meeting,  576,  647. 

Discussion  of  business  iby,  at  statutory  meeting,  647. 
Loan  to,  may  not  be  made  by  company,  632. 

Liability  in  respect  of,  632. 
May  vote  by  proxy,  616. 
May  apply  for  winding  up,  on  default  in  holding  statutory  meeting, 

647. 
May  call  first  general  meeting,   613. 
May  make  requisition  for  special  general  meetings,  615. 
May  convene  special  general  meeting,  615. 
Mortgagees,  prior  to  foreclosure,  not  personally  liable,  622. 
Mortgagor  oi  stock,  voting  power,  621. 
Non-liability  for  acts,  defaults,  etc-,  of  company,  o-2. 
Not  personally  liable,  for  calls  on  mining  shares  issued  at  a  dis- 
count, 665. 
Prohibition  as  ^o  making  loan  to,  632. 
Receipt  of,  shall  ibe  discharge  to  company,  621. 
Revocation  of  charter  where  less  than  five,  606. 
Right  to  vote,  of  fiduciary  owner,  621. 

Although  shares  hypothecated,  621. 

Of  joint  holders,  621. 
Set-ofiE  of,  622. 

Submission  to,  of  agreements  for  amalgamation,  588, 
Submission  to,  of  by-laws  to  vary  powers,  etc.,  598, 
Trustees  may  vote  as,  621,' 

Not  personally  liable,  Q22. 
Shares 

Allotment  for  other  than  cash  consideration,  disclosure  of  in  pro- 
spectus, 638. 
At  a  discount,  Part  XI,,  issue  of,  665. 
By-laws  respecting,  628, 
Caveat,  against  entry  of  transfer,  619, 
Calls,  right  of  directors  to  make,  619. 

Demand  to  state  liability  to  forfeiture,  619. 

Forfeiture  for  non-payment,  620. 

Interest  on,  when  unpaid,  619. 

Validity  of,  questioned,  667. 
Certificate  of,  mining  company,  666. 
Certificates,  shareholders  entitled  to,  617 

Issue  of,  when  defaced,  lost  or  destroyed,  618. 

To  be  prima  faoie  evidence  of  title,  617. 

Use  of  words  "  No  Personal  Liability,"  "  Not  subject  to  Call," 
and  "  Subject  to  Call "  on,  666. 

Use  of  words  ".Private  Company  "  on,  610. 
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Oottreralun  uf.  ioto  other  necaritiM.  623. 
OtmUoo  of.  for  rorporatioo  withuut  capital.  S87. 
■sehancp  for  aharM  in  pouoda  atarling.  fraocs  and  marka,  617. 
fV»rf«itur«  of.  for  noii'pajnnetit  of  calla,  030. 

Liability  Id  r«ip«et  of,  680. 
Id  default,  may  be  aold.  606. 
InaUlaenta.  ralliDS  Id.  019. 
laaut  of,  a»  atuck  dirId«Dd,  682. 

At  a  diacount,  005. 
Joint  boideni  of,  to  vote  Jointly.  021. 

Limitation  uf  numlier  of.  to  be  held  by  one  abareholder  in  co-opera- 
tive, etc.,  companies,  017. 
Mortsasre  not  personally  liable,  before  forecloaure.  022- 
Not  transferable  until  payment  of  calls  witfaoat  coDSent  of  dire» 

tors.  618. 
PaymeDt  io.  for  property  acquired,  601. 

Arranfcment  to  be  ratified  by  aharebolders.  004. 
Personal  csute,  018. 
Preference,  by-law  for  iasue  of.  023. 

Conversion  of  into  common  shares,  028. 

Terms  of  iasue.  024. 
Pnrehase  of,   in  company   required   to  file  procpectus,  liability  of 

company  and  sicnatories  of  prospectoa,  636. 

In  other  corporations.  030. 
Beetririions  as  to  transfers,  018. 
BenliviMion  of,  508. 
8«le  of.  for  non-payment  of  calls.  000. 

Action  for  in  Supreme  Court  by  companies,  667. 
NoUce  of.  666. 

Liability  of  company  and  sisnatoriea  of  prospectus,  686. 
Transfers,  how  to  be  made,  617. 

Bylaws  to  regulate,  028. 

Claim  of  transferor  against  transferee.  019. 

Closini  boolcs  pending  distribution  of  dividends,  019. 

Company  free  from  liability  nfti-r  (>uin|>lianr«>  with  n.  01,  019. 

Liability  of  directors  permitting.  018. 

lUy  be  directed  not  to  be  made  for  two  weelu  preceding  pay- 
ment of  dividend,  019. 

May  be  refused.  018. 

Notifying  owner  of  application  for  entry,  019. 

Owner  may  lodge  cspeal.  019. 

Period  after  which  entry  may  be  made,  019. 

Restrictions  as  to,  618. 

Uigbt  of  directors  to  refuse,  018. 

Ricbt  to  make.  OlS. 

Tb  persons  without  means,  liability  of  director*.  618. 
Protest  of  directors.  «18. 

Valid  only  after  entry,  019. 

When  shares  not  paid  up,  616. 
Tranitfera.  entry  of.  619. 

Company  free  from  liability  after.  610. 
ValU  oDiy  after.  610. 

By-Uws  to  regulate,  686. 
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Shares — Continued. 

Transfers,  entry  of — Continued. 

Claim  of  transferor  against  transferee,  619. 

May  be  directed  not  to  be  made  for  two  weeks  precedinip  pay- 
ment of  dividend,   619. 

May  be   refused,  618. 

Notification  of  transferor,  619. 

Owner  may  lodge  caveat,  619. 

Period  after  which  entry  may  be  made,  619. 

Restrictions  as  to,  618. 

To  persons  without  means,  liability  of  directors,  618. 
Protest  of  director  against,  618. 

Valid  only  after  entry,  619. 
Transferor,  claim  of  against  transferee,  619. 

May  lodge  caveat,  619. 

Notification  of  transfer  to,  619. 
Trustee  of,  shall  vote,  621. 

Not  personally  liable,  622. 
Trusts  in  respect  of,  621. 
Mortgagor  of  may  vote,  621. 
Share  Warrants 

Bearer  of  entitled  to  specific  shares,  620. 
Entries  of,  620. 
Defaced,  621. 
Deposit  of,  621. 

Return  of,  to  depositor,  621. 
Depositor,  one  person  only  recognized  as,  621. 

Rights  of,  621. 
Destroyed,  621, 
Holder  of,  entitled  to  specific  shares,  620. 

Miay  be  deemed  shareholder  for  certain  purposes,  620. 

Not  to  be  deemed  a  shareholder  for  certain  purposes,  620. 

Not  to  sign  requisitions  for  meetings,  620. 

Not  qualified  to  be  a  director,  620. 

Shall  be  a  shareholder  of  company,  620. 
Issue  of,  620. 
Lost,  621. 

Liability  of  company  for  entries  in  register,  620. 
Surrender  of,  620. 
Transfer  of,  620. 
Statement  in  I<ien  of  Prospectns,  filing  of,  573,  637,  638. 
Stock  Dividend 

Directors  may  declare,  632. 
Of  no  effect  until  confirmed,  632. 
Street   Railxray 

Not  to  be  incorporated  under  Act,  578. 
Snb-pnrcliaser 

Where  term  includes  sub-lessee,  639. 
Subscriber 

Petitioners  to  be  bona  fide,  578. 
Subscription 

Deemed  to  be  induced  by  prospectus,  636. 
Minimum  prior  to  allotment,  575,  641. 
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■«W«rlptl«B — Vonlimmed. 

Not  to  be  bladiag,  wiUuMt  dsUvtry  o(  pwptctot.  <IST. 
l*M)nirni  uf  cowt—ioa  on,  O08.  68S. 
HtatMBeot  of,  ta 


■•■UUU7 

8w  R*tanw. 
•«99l««i«aUurr  L«tt«ra  Patomt 

Atneodiac  chartar,  808.  . 

Gartalo  iDformalitlM  not  to  Inralldate,  605. 
DacTMalni  caplul.  688.  000. 
Extndiiiff  power*.  G08. 
lacKMaliic  eapiUl.  008.  600. 

PrelimUMry  oondltioos,  800. 
lasoed  DBder  Bepeftled  Aeti.  680. 
Maklnc  other  proriilons,  008. 
Notice  of  rrantiog.  602. 
Prdimiaary  eoDditiona,  008. 

PiAlie  QtUity  companj,  to  iaiue  on  Order-in-OoancU,  106. 
Power*  iaeidental  to  company,  600. 
RoHliridlnf  ■haiM.  008.  600. 
Bevocation  of.  600. 
Varrinc  borrowing  power*.  008. 

SvrreBder  of  Ckarter 

Departmental  instructiona,  O00> 
Preliminary  oondltiona,  606. 

ntto 

DadaloD  of  Jodg*  aa  to.  6&4. 
Timaaf  or  of  Skara* 

8c«  Sbarea. 
Tivataaa 

Liable  wbara  benafldary  not  named.  622. 

May  vote,  621. 

Not  personally  Uabla.  if  beneficiary  named,  622. 

Traato 

In  raapaet  of  abarea,  company  not  bound  to  see  lo  the  exeeotion  of. 

621. 
▼•rUtioB 

Of  by-law*  by  direeCon,  620. 

Crcatios  inatmmant  not  valid  until  confirmed,  622- 

Nimtbar  of  diraeton,  627. 

Place  of  haad  oOea.  627. 

Powara  of  ezistinff  corporation,  007. 
▼••Aar 

Dateltkw  of  Imb,  for  porpoaea  of  Bection  101.  638. 
Of  prupattiy  to  eompany.  particular*  aa  to  in  proapectua.  638. 
Wben  tba  tarm  iaeludaa  "  leaaor."  680. 
▼ota 

Adminiatrator.  aa  a  abarebolder,  621. 

By  proiy,  616^ 

Cbalrmaa.  in  «aae  of  equality  at  general  meeting.  016. 

Director  may  not,  la  oaftaia  matter*.  680. 

Bqnality  of,  at  g*aa«al  meeting,  dkairman  to  have  oaating  vote.  610. 
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Vote — Continued. 

Executor,  as  a  shareholder,  621. 

Guardian,  as  a  shareholder,  621. 

Joint  holders  of  stock,  621. 

Mortgagor  of  stock,  621. 

Polls,  taking  of,  616. 

Proxy.  616. 

Shareholders  in  arrear  in  respect  of  calls,  shall  not  have  right  to,  616. 

Trustee,  as  a  shareholder,  621. 
Wages 

Liability  of  directors  for  632. 


Organization   of  Company 

Books,  45. 

Commencement  of  business,  45. 
Meetings,  42. 

Minimum  subscription,  43.  *  ■ 

Procedure  for,  42. 
Purchase  of  property  upon,  44. 
Transfer  agent,  appointment  of,  44. 
Requirements  of,  349. 
Par  Valne 

Shares  without,  7,  30,  31,  47,  48.  > 

Part  I. 

Application  of,  2. 
Part  III.,  564,  565. 
Parts  IV.— VI.,  565. 
Partnership 

Distinguished  from  company,  49,  51,  52. 
Entry  of,  in  register  of  shareholders,  347,  348. 
Past  Members 

Liability  of  in  winding-up,  798. 
Penalties,  561 

Annual    summary,    for    non-compliance    with    requirements    as    to, 

554,  556. 
Balance  sheet,  issuing  without  auditor's  report  attached,  539. 
Bonds,  default  in  .sending  particulars  of  to  Secretary  of  State,  355. 
Bonds  or  debenture  stock  certificate,  issuing,  without  copy  of  certifi- 
cate of  registration  endorsed,  355. 
Books,   false   entries   in,   562. 

Refusing  inspection  of,  535,  562. 
Concealing   name   of   creditor  on    reduction   of  capital,   267. 
Copies  of  register  of  debenture  holders  and  of  trust  deed,  refusing 

to  furnish.  356. 
Directors,  sections  imposing,  on,  498. 
For  act  contrary  to  provisions  of  Companies  Act,  561. 
For   default    in    notifying    Secretary    of    State    of    appointment    of 

receiver,  354. 
For  neglect  to  keep  painted  or  affixed   name  of  company   followed 

by  word  '  limited,'  561. 
For  refusing  to  produce  books  and   ansfwer  questions  on  examina- 
tion by  inspector,  563- 


M6 

F»»aHi—     C^mtimtied. 

Iu«|ipnlnii.   rrruainc.    rrghter  of  morttaflm  and  copin  of   lB«tr«> 

ni«>hla  rrrntinc  ini>rtcagf«,  SAO. 
Mortsac*  or  rharitr*,  fur  tkCautt  lo  a»DillDg  partifular*  of  to  8aani 

lary  «'   Hiatr.   .'tM. 
Mortsacm  and  rharvi-*.  nut   rpsintpHnc  'VkV 
RcrHvtpr.  for  not  fliins  amiuntir  with  tiacw laiy  of  Hial*.  8M. 
Raciater  of  Intlik'ni  of  d«*bt'iiturf«.  iff— !■«  iovprrtion.  STrft. 
RcstatfT  of  mortcasra,  kr|tt  tig  rnni|Minjr.  failurr  to  inalu>  r«i|uir«d 

MitriM,  ass. 

SniI.  not  having  mufi  '  limited  '  on  M*al.  Ml. 
PeClCloB  for  JaaorporatloB 

Korn  «r.  S«t5. 

Infant  a  prtitionvr.  12. 

See  aUo  '  Applicatioo  for  Incorporation.* 
Pl«««  9t  Mmdkdmm— 

Of  rorporation.  114.  IIS.  S48. 

PladcM 

Votinc  rishta.  172. 
Pleilsor 

V.>iins   rishU.   ITi. 

PoU 

At  mretings.  S30. 

Powara 

Acquire,  hold  anil  diKp«>M>  of  land,  100.  110. 

Atenta.  to  art  thronch.  133. 

AadUary.  103. 

Baakins.  not  to  entafa  in.  14. 

Borrow  money,  106. 

8««  also  '  IlorrowinK.' 
Canretlation  of  aharea.  100. 

8ee  alao  Kbarea. 
Capacity  at  common  law.  01. 
Capital,   reduction  of.  111. 

8«e  alao  'CapiUl.' 
Compromiae  diaputea,  103. 
Conferred  by  Interpretation  Act.  04. 
Conatitutional  limitationn.  120,  121. 
CoBtracta.  to  make.  105,  lOtt,  llOff. 
Del««atkui  of.  06. 
Director*,  of.  53.  04.  OS. 

Bcatrlctioa  of.  88. 
8«a  alao  DiraeCora. 
ExerHaabla  by  comity.  18.  27. 
Exerclae  of .  00.  06. 

Confined  to  oaa  prorlncv.  28.  24. 

Illegal    acta.   08. 

la  contravention  of  atatnte,  02.  08. 
Exprvaa.  0. 

BsprMtf  powers,  conferred  by  Act.  OS.  04. 
rartber  powera.  102.  ISA,  l.'W. 
(irneral  capacity  conferrrd  by  Ontario  Act.  01. 
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Po-wers — Continued. 

General  corporate  capacity,  92.  J 

General  powers  conferred  by  Act,  88.  "^ 

Nature  and  extent  of,  88flf. 
Guarantee  to,  90,  104,  105. 
Implied,  9. 

Incidental  powers,  103. 
Insurance,  none  to  engage  in,  14. 
Interest,  to  pay,  108. 
Interpretation  Act,  3,  4. 

Issue  negotiable  instruments,  to,  148.  ^ 

Issue  shares  at  a  discount,  not  to,  109.  ; 

Land,  to  acquire;  hold,  etc.,  20,  21,  88,  90,  91,  109,  110. 

To  purchase,  98. 

To  lease  lands,  105,  106. 

To  sell  lands,  110. 
Lend  money,  108,  109. 
Lend  on  mortgage,  107. 

Loans  to  shareholders,  fora)idden,  88,  92,  95,  506,  507. 
Mortgage,  to,  106,  107,  370. 

Taking,  to  secure  purchase  money,  110. 
Necessarily  incident,  94. 
Paper  money,  not  to  issue,  14. 
Primary  object  rule,  100. 

Exclusion  of,  101. 
Principles  applicable  in  determining,  100. 
Provincial  legislation  affecting  Dominion  companies,  96-99. 
Provincially  incorporated  companies,  15. 
Purchase  assets  of  another  company,  113. 

Real  estate,  acquiring,  holding,  etc.,  20,  21,  88,  90-1,  93,  105-6.  109-10. 
Reduce  capital,  111. 
Repurchase  shares,  111. 

See  also  '  Shares.' 
Restrictions,  statutory,  92. 

Rule  as  to,  applicable  to  companies,  under  Part  I.,  88,  89. 
Sell  lands,  110. 
Sell  undertaking,  106. 

Shares  in  other  companies,  to  hold,  217,  218,  219,  220. 
Statutory   corporations,   rules   applicable   to,    100. 
Statutory    restrictions,   92. 
Sue  and  be  sued,  to,  94. 
Transmission  of,  96. 

Transfer  of  shares,  power  to  restrict,  113.     See  Transfer  of  Shares. 
Ultra  vires,  doctrine  of,  not  applicable  to  companies  incorporated  by 

charter,  89. 
Varying  powers,  152,  153,  154. 
Warehouse  receipts,  to  give,  112,  113. 
Winding-up,  continue  notwithstanding,  731. 

See  also  '  Objects.' 
Preference  Shares 

By-law  to  be  sanctioned,  252,  253,  254. 
By-laws  for  creation  of,  251,  253. 
Dividends  on,  257-250,  431,  432. 
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FfN—M  >kar«>    Omttktmti. 
liui.i..^u  OR— ComMmmA 
iiativs.  MB,  aM. 

I'ayiiHPiil  uQl  uf  capital.  2S7. 
Esehaagu  u(.  for  •ham  of  a  diffaivnt  claaa,  'M),  281. 
Vnihtntf  and  prloriiiM  of.  200.  2&7. 
Prrfaww  ••  to  Mtora  of  capital  or  distributloo  of  turpliM  lo 

wbidlar«9k  SBT,  SB8. 
Proevdor*  for  errallot — 

By  bj-law.  2S8. 

Bj  inters  pataBt,  2B6. 
Proviaiuiw  as  to  costrol  of  affairs.  2B2. 
BcdamptioB  of,  200.  281. 
Bfssrr*  fttod.  ol))«ctioa   to  settisc  asidv  uf.    by    prvfersnc*   shars- 

botdrrs.  43S. 
B«tiirti  of  capital  to  winding-up,  834. 

Furtbrr  participation   in  aurplos  aaseta;  885. 
Ricbta  and  liabilitiM  of  bolder*  uf.  252.  253. 
Kicbts  ai  tu  control  or  interference  in  management  of  companj.  280. 

2ao. 

Share  certificates  of.  29S. 
Votinc  rigbta.  257. 

Limitation  of.  200. 
Pralimlaaiiaa.  11. 

I*rt>viKiun«  of  Act  directory.  11. 

PrellmlMUT  Expeaaaa.  174.  212.  213. 

Incurptiration  fee*.  03.  213. 
PrMldaat 

Aatbority  of.  144.  145. 

Remuneration  of.  501. 
Priaelpal  OS«« 

."(re  llrad  Office. 
PHvata  Ooaipaay,  170.  177. 

DsAMd.  Itt. 

Incorporation  of.  IM. 

Increaas  of  mcnbsrs  beyond  fifty,  184. 

Meaniag  of  tarn.  170.  177. 

l*roapectiui.  nerd  not   file.  183. 

Turaing  iiovif  ini')  pttblic  company.  177.  184. 


Exaalnatioo  ot  conpany  as  Judgment  debtor,  S51. 

Senrlea  oC  cunatiMUwa,  M4. 

Kbares.  to  settle  osmsrship  of.   when   tranuiiiltcd  otherwise  than 
by  traaaftr.  SBl. 

SiwUBons.  notice,  etc..  serrlce  of  upun  company.  M3. 

SaaHneas  or  indictment,  procedure  by  wsy  of.  against  company.  081. 
>insa<«y  for  Isaorporatlaa,  32. 

Bee  '  Application  for  Incorpomlioa.' 
Prooass 

Service  of.  on  compsny.  547.  / 
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Profits,  divisible,  8.    See  also  Dividends. 

.Secret.    See  Directors,  Promoters. 
Promissory  Note 

Payment  for  shares  by.  156,    See  also,  Bills,  Notes. 
Promoters 

Acquiring  property  as  agents  or  trustees  for  company,  SlO. 

Application  of  the  Act,  206. 

Collateral  au;reoment,  enforcement  of  by  company,  217. 

Co-promoter,  promoter  cannot  sue,  for  preliminary  services,  213. 

Definition  of,  179. 

Directors  accepting  gifts,  212. 

Disclosure  by,  to  company,  207,  208,  211. 

Duties  of,  to  company,  207,  208. 

Fiduciary  relationship,  206,  207. 

Commencement  of,  207. 
•     Independent  board,  duty  to  provide,  208,  211. 
Liability — 

Incorporation,  before,  786.  ' 

Misfeasance  summons,  on,  868,  869. 
Meaning  of  the  term  promoter,  179,  204,  205,  206. 
Not  partners  or  agents  for  one  another,  216,  217. 
Personal    liability,    where   contracting   on    behalf    of   proposed   com- 
pany, 214. 
Preliminary  expenses,  reimbursement  for,  212,  213. 
Profit,  duties  in  regard  to  making,  207,  208. 
Profit,  secret,  209. 
Relation  of  to  company,  206ff. 
Resale  of  property  to  company,  210. 

Rescission  of  contract  by  company  for  non-disclosure,  211. 
Secret  profit,  209. 

Measure   of  damages.   211. 
Selling  property  acquired  while  a  promoter.  209,  210. 
Solicitor,  whether  deemed  to  be  a  promoter,  205. 
Trustee,  promoter  ac<iuiring  property   as  trustee   for  company,  210. 
When  liable  for  acts  of  co-promoters,  216,  217. 
Property,  9. 

Purchase  of,  by  company,  44.     See  also  Powers. 
Prospectus,  173ff. 

Agent,  misrepresentation  by,  202. 

Bonds,  issue  of,  sub-section  (d)  of  section  43  B   (1),  not  applicable 

to,  18(5. 
Bonds,  on  issue  of,  481. 
Caution  in  drawing,  188,  189. 
Circular,  not  making  an  offer  to  public,  186. 
Contribution  between  directors,  190. 

Recovery  of,  by  director,  178. 
Criminal  liability  of  directors  for  false  statements,  203. 
Damages,  measure  of,  under  Act,  189. 
Deceit,  action  for — 

Belief  in  statements  a  defence,  195. 

Delay,  effect  of.  194. 

Fraud  essential  element,  195. 
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PvvayaclBa  -  t  'on  Um  mr4. 

Itrcvit.  aHiuu  fur — Vomlimtied, 

Juiadvr  of  otJiM'  rlaim*.  104.  \M. 

t4abUiljr  of  ruin|ianjr  fur  fraud.  1(M. 

Jklvanurr  uf  damair*  for  untrui*  •tnlPitM*n(ii,  1HI).  1U4. 

Trattafarve  naintaloinc  artiun.  203. 

TranafarM*.  rMiMimibiUty  !••.  IIM. 

What  is  rMiuirvd  to  ■apport  action  for.  194. 
I>ratb  of  diriH^tor.  t^Boct  on  liability.  lUU. 
Ilvflnr*!.  17.'t.  IS.%. 

Itrlay   in  rr|iudialioo  bjr  aobarribrr.  200. 
I>ir««CM  mmad  la.  rr«trirtiona  on  apiMtintnirnt  of,  444.  447. 
Dutica  of  pefaoDa  rmponNible  for  pruaiMftuw.   101.   102. 
Ksiirrt,  defined.  170. 
Kipmaion  ttf  opinion     1(H) 
FiUns  of.  17:t. 
Fonut«r  iMxHion.  INi. 

What  runtrarts  to  I  <  <1.   181. 

Maaaur*  of  damac^,    1^1. 

Liability   uudrr.  182. 

Waiver  of  Bection.  182. 
Rriieal.  e(r«Ht  of.  I8:{. 
InaiN'uraoie*.   offtn-t  of.   18^1. 
Invitation  to  psialinx  uifml>era.  185. 
Invitation  to  the  public.  18.\ 

Joinder  of  claim  under  Act  witb  claim  for  deceit,  i-t<- .  101.  lIKi. 
LUbility— 

C)f  company,  for  mbrepreaentntiona.  107.  108. 

Of  directon.  for  untrue  matement.  177.  188.  180. 
Umitation.  period  of.  10(1. 

Kur  wroncfully  inacrtinic  name  of  director.  177. 
Marked  '  private.'  \m. 
Material  omtracm.  174.  175.  188.  187. 

What  are.  18A.  187. 
llaaaunr  <*f  damaxea  for  untrue  atatementa,  180.  104. 
MlalMam  aubacriptian.  43,  174.  18H. 
Mi«rep:earut3tion — 

Afccnt,  Ly.   108,   100,  202. 

I  ■••frnce  to  action  for  calU,  202. 

i:\|.Ti,  by.  lOS. 

<;r.n:udi  lif  lialiility  of  company.  107.  108. 

Wlo  U  entiU«d  to  relief.  'J03.  2<M. 

Petition*  fur  incurpuratiou.  204. 

T.'aneferee.  KJCJ. 
Ml»-«talrnirnt« — 

Of  fa<  I.  lOS. 

>Ut«rlaK  102. 

NoiMiiaeioaar*.  182.  lOS. 

Batdiaa  apart  from  aUtute.  lOOff. 
NoBTooiidlaiice  witb  Matutury   miuireneatK.  effect  of.   1.S7. 
Offer  to  the  public.  185. 
I'arttralara  t«  be  autrd.  173-175. 
I'reaent  aartioo,  183ff. 
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Prospectus — Continued. 

Pnivate  company  need  not  file,  183. 

Private  sale  and  re-sale  of  shares,  application  of  section,  186. 

Promoter,  defined,  179. 

Remedies  of  soabscriber  apart  from  statute — 

What  misstatements  will  entitle  a  shareholder  to  relief,  192,  193. 
Nature  of  relief,  193. 

Action  for  deceit,  193,  194,  195. 
Criminal  liability   of  directors,  203. 
Defence  to  action  for  calls,  202,  203, 
Rescission,  195-202. 
Who  is  entitled  to  relief,  203-204. 
Repudiation,   delay    by   subscriber   in,   20O 
Rescission,  195ff. 

Action  must  be  against  company,  196. 
Adoption  of  prospectus  by  company,  196. 
Expert,  misrepresentation  by,  198. 
Liability  of  company,  grounds  of,  197^,  198. 
Misrepresentation  Iby  agent,  198,  199 
Misrepresentation  by  expert,  198. 
Loss  of  right  to  rescind,  199. 
Affirmance,  199. 
Delay,  200. 

Giving  promissory  note,  201. 
Winding-up,  200,  201. 
Repudiation  of  shares  necessary,  198. 

What  must  be  proved  to  support  action  for  rescission,  195. 
Statement  in  lieu  of  prospectus — 
Form,  571. 
Inaccuracies  in,  183. 
What  companies  must  file,  176,  183. 
Statement  of  illegal  intention,  202. 
Suggestions  for  preparation,  187. 
Uncorroborated     statements     of     vendor-promoter     not     reasonable 

ground  for  belief  in  their  truth,  189. 
Vendors,  consideration  payable  to,  to  be  disclosed,  174,  186. 
Names  of,  to  be  disclosed,  174. 
Provincial  Companies,  winding-up  of,  694,  695. 
Provincial  Company 

Re-incorporation  of,  56. 
Status  and  corporate  capacity,  27- 
Turning  into  Dominion  company,  56. 
Provincial  Legislation 

Affecting  contracts  of  Dominion  companies,  19,  20,  21t  22. 
Affecting  Dominion  companies,  96. 
May  not  repeal  Dominion  legislation,  21,  22,  23. 
Provisional  Directors 

Liabdlity  for  solicitor's  fees,  216. 
See  also  Directors. 
Provisional  Liquidator 

Appointment,  750. 
Proxy,  528-530. 
Blank,  527. 
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9vmf    I'oHinntf^. 

Chmirmmn'*  drrlaluD  aa  to,  099. 

Oorpontioa  Totiag  bj,  OflBi. 

DdUMd.9. 

Lo^lM  Ulow  wiUfag.  im, 

Rvfolatioa  o(  nqaJrmatmtB  m  to»  889> 

VutM  wMj  b«  glvaa  bar.  61S. 

TurniDS  iiwlf  into  prlrato  eoapuijr,  184. 
P«r«k*s«  of  Frop«rty  hj  Ooapaay 

I*ror«>dur«  for,  44. 
Qmmwwwk 

At  BMtiiifS.  681. 

Whaa  dirvcior  dbqualMcd  from  voting,  478. 
8e«  alw)  M—rtnn    Dtr»ctor». 
Q«o  Wmrrumtn,  74. 

Wbw  prooMdiac  bj  wmj  of.  permiaaible,  4S7,  4fi8. 

WImb  ooapaaj  disregards  provisions  of  charter,  454. 
Railway 

Lpgislation  raqteeting,  1. 
Ratlfleatloa 

Of  arts  of  agenU.  148.  149. 

Of  acu  of  directors,  484. 
8e«  also  Directors. 
Rsal  Es««t« 

I>«>finrd.  S. 
B«s«lv*r 

ApiMlntlDCBt  of — 

H>  bondholders  or  trustaa.  400,  411.  412.  413,  414. 

By  Coort,  414. 

Effect  of,  on  tb«  compaay,  41S. 
Bosdholdsrs,  appoiatmant  by.  400,  411,  412.  413,  414. 
BorrosriBg  by,  41S. 
Dotiea  of.  415,  418. 
Ezpcaditvraa  by,  415. 
FDiag  aeeooBts  of,  854. 

Penslty  for  defaalt,  354. 
Liability  of  bondholders  for  acts  of,  414. 
Liqaidator,  displacing  receiver,  761. 
Manager,  receivi-r  and.  41<1,  417. 
PmmuI  liability  of,  414. 
PMMMlon  of,  416. 
Prepeadiaga  against  416. 
Bcgtstratioa  of  order  appointing.  804. 
Whether  agent  for  compaay  or  bondholders,  414 
BM«BstnietlMi.  .'VOa.  SIM. 
Ro4«eUoa  of  CaplUd 

Addition  to  name  of  company  of  '  and  redoced,'  285. 
By  U»  for.  266. 

To  be  coaArvMd  by  ahareholders.  286. 
Concealing  naaM  of  creditor,  pensliy  for,  287. 

PjOUL— €1 
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Reduction  of  Capital — Continued. 
Confirming  reduction,  266. 
Consent  of  creditors,  dispensing  <with,  266. 
Creditors,  objections  by,  265. 
Evidence  with  application,  267,  268. 
Illegal  reduction,  272. 

Liability  of  members  in  respect  of  i  educed  shares,  266,  267. 
Modes  of  reduction,  270,  271. 
New  stock,  provisions  of  Part  apply  to,  268. 
Notice  of  granting  supplemental y  letters  patent,  2t>8. 
Objections  by  creditors,  265. 
Pari  passu,  271. 

Power  to  reduce  capital.  111,  265. 
Procedure  for,  272,  273. 
Publication  of  reasons  for,  267. 
Supplementary  letters  patent  confirming,  266- 
Transfer  of  shares,  having  effect  of  reducing  capital,  330 

Register 

Of  debenture  holders — 

Copies  of,  may  be  required,  356. 
Inspection,  356. 
Of  shares — 

Defective,  559. 
Rectification  of,  795. 
Of  mortgages  and  charges,  351ff. 

Entry  of  satisfaction  on,  354,  355. 
Index  to,  355. 
Inspection  of,  356. 

Provisions  as  to,  construction  of,  357. 
Rectification  of,  354. 
To  be  kept  by  company,  355. 
Of  transfers  to  be  kept,  532. 

Entries  in  prima  facie  evidence,  319,  5&7. 
Regulation  of  Trade  and  Commerce 

Scope  of  the  phrase,  20. 
Remuneration 

Of  directors,  see  Directors. 
Of  officers,  see  President. 
Rent.      See    Winding-up. 
Requisition 

Meeting  called  by  shareholders  by,  513,  514. 
Reserve  Fund,  434-436. 
Residence 

Of  corporation.  114,  115,  548. 
Resolutions 

Directors,  of,  491. 
Distinguished  from  by-laws,  491. 
Individual  con.sents  distinguished  from,  515. 
Shareholders,  see  Meetings. 
Restrictions 

Imposed  by  Act,  88.  95. 
Statutory,  92. 
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••tavma  W  Compmmj.  VVtff 

Wm»  for.  <H 
Salary  •a4  Waa«« 

CUIbm  for,  priority  ia  wladlnff  up.  61S^<I. 
• 

lloKlneM  and  uodrrtakinc.  of.  tO/L 

llativr  of  ule,  •xrrciae  of,  bjr  mortgagM  of  tharM,  342.  343. 
8iuirM.  of-— 

Iluyrr.  Impli*^  rootmct  of.  to  Imli'mDlfy  rcndor  a«aln*t  call*. 

CoDtrulUnc  Intereat  lo  compaaj,  aaW  of.  .130. 
Ihiiniicn  for  briMirh  of  Mnmnaat  to  b»1I  or  buy.  887,  889. 
rurrhaarr  rvfiuioc  to  acc«pt,  remedlra  of  vrador,  887. 
8p«HHfic  perfurmaDCf  of  acrmnent  for.  337.  888. 
Trarufrr  tax.  payment  of.  ;i36. 
Vaador.  datiea  of.  3aa. 

Daty  of.  not  to  delay  or  prevent  reciatration  of  tranafcree. 


By  dirrctora  to  the  company.  479.  490. 
And  aee  Directors. 

By  promoters,  see  Promoters. 
S«li*4«l9 

Forma,  OeB-670. 
•air*  Fa«iaa 

Ajainat  a  aharabolder.  M7. 

XHseretioB  to  grant  fiat.  75ff. 

Lattan  patent,  eridence  in  proceedings,  690. 

Nature  of.  74.  75. 

Revokinf  fiat.  84,  85,  8& 

TV>  annul  letters  patent  68,  74.  645.  646. 

Where  charter  fraudulently  obtaload.  546,  547. 
•aH».  10. 

■or«tia««n 

I>uties  at.  at  meatiBga,  630. 


Afllxing  of,  without  aignature  of  olBcara,  131. 

C4«trarlB.  abarnr«>  of  M>al  muxt  br  ii(ieciMlly  pleaded,  124. 

8aa  alao  Contract*. 
IVIirery  requiaite.  131. 

Failure  to  have  word  *  limited '  on,  penalty,  561. 
Fraodoleatly  affixed.  131. 
Lease  sot  under  teal.  132. 
fiPttar*  patent  granted  under,  14. 
NrtftMity  for.  In  n|t|M»intnii-nt  of  agent.  1.11.  132. 
Ntraaalty  for  afllxing  of  to  eontracta.  1J1. 
Preeumptioa   that  aeal   rsgulaily   affixed.   132. 
Sttwmoaa.  aotka.  ale.^  act  aaeaaaary  oa.  544. 

Baavatavx 

Authority  of.  145.  146. 

Italance  shaat,  iaanlng  without  auditor's  report  attached.  .W. 
■••votary  of  Stat* 

Appointing  inspector*.  534. 

Cooaent  required  for  proceeding  to  taforre  penalties.  561. 
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Secretary-Treasurer 

Authority  of  to  bind  company,  137. 
Securities,  10. 

See  also  Borrowing. 
Servants,  10. 

Liability  of  directors  for  wages  of,  see  '  Wages.' 

Priority  of  wages  in  winding-up.     See  Winding-ri,. 
Services 

Payment  for  shares  by,  156. 
Set-off 

Aicainst  creditor  by  shareholder,  164-166. 

Winding-up,  in,  see  Winding-up. 

Nature  of,  816. 
Share   Capital 

Corporations   without,   46. 
See  also  Ontario  Act. 
Share  Certificates 

Custody  of,  after  transfer,  348. 

Deposit  of,  constitutes  agreement  to  transfer  by  way  of  mortgage, 
341. 

Estoppel  of  company  as  to  title,  332. 

Loss  of,  319. 

Not  negotiable,  315,  319. 

Preference  shares,  of,  256. 

Prima  facie  evidence  of  title,  312. 

Shares  of  no  par  value,  30,  47. 

Stolen,  rights  of  owner,  319. 

Title,  prima  facie  evidence  of,  312. 
Shareholders 

Acting  as  shareholder,  eliect  of,  787. 

Actions  by,  520-522. 

Actions  between  company  and,  544,  545,  546,  547. 

Balance  sheet,  right  to  inspect,  538. 

Books,  appearing  in  books  as,  effect  of,  785. 

Ceasing  to  be,  effect  on  liability,  790. 

Contracting  with  company,  49. 

Contributories,  fully  paid,  may  be  placed  on  list  of,  684,  780,  786. 

Controlling  exercise  of  powers  by  directors,  363,  481. 

Death  of,  53. 

Liability  of  estate,  280,  319,  784. 

De  facto,  247. 

Defined,  3,  10,  223. 

Disabilities  where  calls  in  arrear,  298. 

Dissentient,  purchaser  of  interest  of,  by  liquidator,  762. 

Distinct  from  company,  544. 

Executors  of  shareholder,  whether  members  of  company,  3,  319,  320. 

How  one  may  become  a  shareholder,  222,  223. 

Information  obtained  from  company's  books,  duty  not  to  disclose, 
633. 

InsTjection,  right  of,  of  register  of  debenture  holders,  356. 

Interest  of  shareholders  described,  48. 

Joint,  registration  of  portion  of  shares  in  reverse  order  for  voting 
purposes,  528. 
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lkar«lioldor«    ComUmmtd. 

Joint,  «i«iiinc  rcxiuialtloa  lor  m— <lng.  &H. 
I.U>btltl)    - 

Ktirut  of  abligallua.  Ifift. 

In  racp*et  of  rcducwl  tluirsa.  ob  radoelloB  of  capiul.  2M,  267. 

UmlUd  IbbUlty  uf.  154. 

a»tni€  \n  vUMUttt-up.  81& 

SiMrM  laMMMl  at  a  dlaoooBt.  384,  290. 

T»  cndltora.  IW-UM. 

TnuHter.  aftwr,  798. 

Wladiaff<«p.  la*  782. 

Cntaln  dafonw  Dot  arailabla.  7S4. 
BBKiitor*.  liabUitjr  of.  784. 
lUpadiatioii.  after  windinfup.  7S4. 
Loana  to,  bjr  roonpanjr.  88.  02,  96,  008,  607. 
Maatinc.  ricbt  lo  call  apccial.  513.  514. 

6m  alao  Maatinga. 
Mlaoto  booka.  ittapactioo  of  bjr,  533. 
NaiiMia  and  addmnes  to  b«  recorded  to  booka,  581. 
I*a>tB«rahip  firm  aa  aharebolder.  347.  848. 
Prafareaea  aharca,  aea  Preferenoa  Sbaraa. 
Quomin,  whether  ahareboldera  diaaotltled  from  rotiog  may  aaaiat  In 

fomUnff,  531. 
Bagraaantative   action   to   recover   companjr'a   aaaeta   after   diaaoln- 

tfcm.  87. 
Saaolotion  of.  to  wind  up,  090- 

BIgfat  to  demand  Invaaticatlon  of  companjr'a  affairs,  684. 
Right  to  makt  aztraeta  from  booka,  582. 
Right  to  BUka  eoplaa  of  annual  aummary.  555. 
Right  to  vote  at  meetinga,  527. 
8efr«  /sotoa  proceeding  againat,  547. 
Sarrice  of  aoticaa  npoa,  64C 
8«t<off  againat  action  by  creditor,  164-166. 

Share  warrant,  holder  of.  how  far  to  be  deemed  a  ahareb<4der,  310. 
Baita  by.  to  aet  aaide  election  of  directora.  458.  459. 
Vote,  right  to,  at  meetinga.  513- 

Aad  aea  MaeCiaga. 
VolM  of.  627-628. 

TotlBg.  where  capital  illegally  iacraaaed.  268. 
Wlading-ap.  effect  on  right  to  aue  for  raaclarfon,  ate  788. 
8k*r*a 

Accaptaaea  of  applicatioa  for.  aee  '  Application  *  and  '  AUotaieat.' 

Aequidtion  of.  222.  223. 

Agr««mant  to  take  ta  abortive  eompaay,  216. 

AllotaMat. 

AnQnlaacaaca.  takiag  placa  of.  288. 

OoiBtaafaatkm  of.  241. 

Ooodact  takiag  plaee  of  formal  allotmant,  280,  231.  241. 

Control,  for  purpoae  of  obtaining.  288.  234. 

DIaiMMint.  at  a.  884,  885. 

DIapenaed  with.  88B.  286,  287.  241 

■rhlaaoa  of .  280.  S8t  282. 

Ponaal  raqnhritaa  of.  288. 

Inromplrte  board,  by.  288. 

Increaaa  of  capiul.  oa.  264.  268. 
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Shares — Continued. 

Allotment — Continued. 
Ineffective,  233. 
Irregular,  233. 

Market  value,  at  less  than,  235. 
Meaning  of  term,  4,  229,  230. 
Mode  of,  231,  232. 
By-law,  231. 
Resolution,  231,   233. 
Necessary  element  in  contract  to  take  shares,  230,  26l. 
Notice  of,  239,  243. 
.    Estoppel,  240,  241. 

Formal,  when  unnecessary,  239,  240,  241. 
Proof  of,  232. 
Waiver  of,  240. 
What  is  sufficient,  240. 
Payment  of  application  moneys,  236. 
Promissory  note,  allotment  against,  156,  236,  292. 
'      Proof  of,  232. 

Removing  powers  as  to,  from  directors,  474. 

Statement  in  lieu  of  proypectus  to  be  filed  before,  176,  183,  235. 

Transfer  of  issued  shares  in  lieu  of,  235. 

VUra  vires,  233,  234 

See  also  '  Allotment.' 
Application — 

By  agent,  226,  227. 
Conditional,  245-249. 

Evidence  of  condition,  248. 
Waiver  of  condition,  249. 
Conduct  taking  place  of,  230,  232,  241. 
Delay  in  accepting,  239. 
How  made,  226,  227,  228,  229. 
In  writing,  228. 

Non-compliance  with  condition  in,  247. 
Repudiation  of  subscription  after  allotment,  244. 
Subject  to  condition  precedent,  245,  246. 
Subject  to  condition  subsequent,  246,  247. 
Subject  to  collateral  agreement,  246,  247,  248,  249. 
Unaccepted  application,  229. 
Under  seal,  228,  229. 
Verbal,  227. 
Withdrawal,  241,  242. 
Withdrawal  after  allotment,  244. 
Withdrawal  of  application  under  seal,  242,  243,  244. 
Bank,  of  a,  double  liability  on,  799,  800. 

Bonus  of  common,  given  to  subscribers  for  bonds,  379,  380,  386. 
Bonus  shares,  transfer  of,  329,  683. 
Calls  on,  see  Calls. 
Cancellation,  109,  303. 

See  also  Cancellation. 
Consolidation,  see  Consolidation  of  Shares. 
Contract  to  take,  225,  226. 
Definition  of,  9,  10,  221,  311. 
Denoting  numbers  of,  233. 
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-Vomtimm04. 
DIaeoaBt— 

lmm»9d  m%— 

iBBoecat  porehMer,  podtioa  of.  7B7.  7M. 
iMttioff  at.  41.  100.  'JSK.  T93. 
Po»«r  to  iMiM  at  a.  100. 
■meodoa  acalMt.  222. 
^rfeitor*— 

By-laws  ooC  prMcHblat  quorum  of  dlraetora.  forfeitor*  bj  Uas 
than  majoriur,  490. 

8««  alao  Porfcitore  of  Sharta. 
F\MUHi«TB'  ■harm.  S.  ITS. 
Fractiona  uf.  purcbaae  of  oo  eonaolidatioo.  261. 
Pullj  paid  and  aos-aaaaaaabla.  8. 
HokUaff  abaraa  lo  otbar  compaalaa,  217. 
By-law,  BiBMrity  for.  217. 
ConiDOB  law  mlc.  218. 
Kt!*H-t  i4  BTC.  44.  21S.  'JU*.  230. 
letters  patcat  authorizing  217. 


Maaainc  of  tann,  798. 

Of.  at  a  diMvnnt.  41.  100.  292.  793. 

Of.  at  |iar  whrrv  at  a  premium  on  market.  100. 

Of.  in  runaideration  uf  future  aenricea.  100. 

i]  owner  and  rtttmi  que  tnut,  171. 

Mortxagees.  170. 

Pledgee,  lao.  170. 

Pfedsor.  171. 

Tratteea.  106-109. 
Uabilitr  oB.  41. 

AdmlolatratorB,  106,  169. 

BeaeAclarioa  of  deeeaaed  aharaboldcr.  168. 

Caatoi  que  traat.  liability  to  truataa.  167. 

Collateral  aecurity.  on  abarea  beld  aa.  166,  167,  169. 

CoouBweanMot  of,  279- 

Coaspaay  givlBg  aecurity  oD  its  own  abarts,  171. 

■ffatrt  of  traoafer.  ISO. 

■kerutora.  16t»-169. 

la  ease  of  illegal  transfer,  330. 

Hee  aiiMi  Hharrholdem.  Contributoriea. 
IJen  on.  aban-bolder  indfbletl  to  company,  324.  325. 
I.oan  of.  34.1.  .144. 
Loaaa  oB  aecurity  of.  341-343. 
Mortgage  of.  841-343. 

Furrrluaurr  by  lender.  341. 

I^Bd4>r'a  power  of  aale,  342.  843. 
Ifortgagre  of.  agreement  to  vote  on.  enforcement  of,  342. 
Natara  of  aharaa.  221.  222. 

No  aominal  of  Bar  Tahw.  tJtarea  of.  7^  .30.  31.  47.  48. 
Nolire  nt  allotment.     Ree  *  AII<>troent. 

Nomlter  of.  beld  by  eacb  abarebul<lrr  to  be  ranirded  in  booka.  SSI. 
Option  to  accept  abarea  or  raab  in  payBteat,  132. 
Par  value  to  be  filed.  .T7.  38. 
Partlctilara  in  application  for  incorporation.  28.  38. 
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Shares — Continued. 

Payment,  156-158,  161,  162,  163,  164,  792. 

Belief  that  no  liability  exists,  158.  ^ 

By  dividend,  where  company  insolvent,  431. 

Cash  in,  what  is,  795,  796. 

Commencement  of  business,  before,  65,  66,  67. 

Consideration    other    than    cash,    adequacy    of.    Court    will    not 

enquire  into,  782,  793. 
Contract,    written,    where     payment    otherwise    than    in    cash, 
792fif. 
Cons'ideration,  adequacy,  793. 
Filing  of,  793,  794. 
Parties  to,  794. 
Estoppel  of  company,  158. 
Mode  of,  155,  156. 

Promissory  note,  payment  by,  156,  236,  292. 
Property,   payment   by,   156. 
Services,  payment  by,  156. 
Personal  estate,  shares  are,  220. 
Preference.      See   Preference    Shares. 
Property,  issued  for,  41,  42.     And  see  Payment,  supra. 
Purchase  of  by  company,  on  consolidation,  264. 
Qualification,  transfer  of,  by  director,  471,  472. 
Repurchase  of,  by  company,  111,  112,  307,  308,  799. 
Sale  of.     See  Sale  of  Shares. 
Share  warrants.     See  Share  Warrants. 
Situs  of,  347. 

Subdivision.     See  Subdivision  of  Shares. 
Subscription — 

After  incorporation  of  company.     See  Application. 
Before  incorporation.  120,  224. 

Of  definite  amount  as  condition  precedent  to  commencing  busi- 
ness, 65,  546. 
Repudiation  of — 

Conditional  subscription,  245-249. 
Fraud,  244,  245.     See  also  Prospectus. 
Infancy,  251. 

Misrepresentation,  244,  245.     See  also  Prospectus. 
No  shares  created  which  can  properly  be  allotted,  250. 
Signatory  of  memorandum,  by.  224,  225. 
Total  failure  of  consideration,  251. 

Where    company    other    than    one    in    which    shares    were 
applied  for,  250. 
Surrender,  agreement  to,  248. 
Surrender  to  company.  111. 
Surrender,  option  of  holder  of,  illegal,  257. 

See  also  Surrender  of  Shares. 
Trafficking  in  its  own,  by  company.  111,  112,  307,  308,  311.  799. 
Transfer — 

After  call  made,  293. 

Before  call  made,  293. 

Oompeting  claims,  interpleader  by  company,  552. 

Directors  consenting  to  transfer  of  their  own  shares.  471,  472. 
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SliArra      i    ■uttnMrd. 

1       .      •  r      t'oMtinurd. 

iVw.r    I.,   r.-sirirt.    113,   Xnff. 

rr>M>i.>tiiil  •liKitorM,  itoweni  of  as  regard*.  442. 

To   iii«ri'u«.i-   \.«iiti;;   |KiW(>r,  .%28. 

To  insolvent,  liability  of  dir«eton  for  allowinff,  006. 
Windiof-op,  traonfiT  of  sharea  void  after,  812.  735. 
S*e  also  Tniii«»f''-  "f  Shnnv 

TranoDiiaibilUj  of.  C'! 

TranMniiMion.  priK^durr  t.'  iiT.ship,  081.  .'US2. 

Tm>t,  notice  of.  when  Iran-  .ted  with.  344). 

V*otinic   on.     See   *  Votinit.'   '  .M<-<tiiii,'H  '   and   '  Shareholder!.* 

Without  nominal  or  par  value.  7,  X>.  31.  47,  48. 
Proviaiona  of  Act  regarding,  90. 
Bliavw  Warraata 

Bearer,  rigbta  of.  300. 

Td  be  ahareholder  on  surrender  of  warrant.  .100. 
To  sign  re«|uiMitiun  for  meeting,  514. 
Under  regulations,  310. 

Coupons,  providing  for  payment  of  dividends  by.  300. 

Delivery  of,  transfer  of  shares  by,  300. 

Director,  not  a  qualification  for.  310. 

Entries  on  issue  of.  310. 

Issue  and  effect  of,  300. 

Meetinc.  warrant  holders  not  considered  where  vote  of  definite  part 
of  stuck  required,  310. 

Notiiv  of  meeting,  whether  bearer  entitled  to.  516. 

Power  to  issue,  must  be  taken  in  letters  patent,  319. 

Regulations  to  be  set  out  in  application  for  incorporation.  38.  319. 

Surrender  of  warrant.  310. 

Theft  of  warrant,  318. 
Simplex  CommendAtlo,  not  ground  for  rescission  of  aubacription,  190. 
Situs  of  Sharea.  .147. 
••Ueltor 

Appointment  by  liquidator.  770. 

iVomoter,  whether  deemed  to  be.  206. 
BoUeltora 

Fees,  liability  of  proviaional  directors  for,  216. 

I 're-incorporation  coata,  218. 
Special  Aet 

Incorporation  by.  49,  60,  668. 
•pmUI  MMtimc.  513.  514.  515. 
■9««lfle  Oluurce,  See  '  Ronds.' 
■tateaaeat  la  Llea  of  Proapeataa 

.Mlotmi'iit.  niiidt  bt>  filivl  before.  235. 

Filing  of,  176.  183. 

Form  of.  .'•71. 
■tateaieata  aad  Retnraa,  561ff. 
Stataa 

Interference  with,  of  Dominion  oompaniea,  20,  21,  22. 

Not  affected  by  non-«xerciae  of  povcra,  24. 
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Status — Continued. 

Of  Dominion  companies,  legislation  interfering  with,  97. 

Of   members,   alteration   of,   winding-up,   735. 
Status  and  Corporate  Capacity 

Provincial  companies,  27. 
Statutes,  Dominion,  relating  to  company  law,  1. 
Statutory  Corporations,   100. 
Stock 

See  Shares. 
Stock  Book.  40,  224,  567. 
Stock  Certificate,  5. 

See   STiare   Certificate. 
Stock  Ledger,  10,  45. 
Subdivision  of  Shares 

By-law  for,  264. 

Procedure  for,  272,  273. 
Subscription  for  Shares 

Agent,  made  by  unauthorized,  790. 

Before  incorporation,  784,  785. 

Repudiation  of  subscription  by  subscriber  to  memorandum,  224, 
225. 

Conditional,  conditions  not  complied  with,  789. 

Fraud  or  misrepresentation,  induced  by,  790. 

Instalments,  calls,  anticipating,  277. 

Instalments  on,  distinguished  from  calls.  278,  279. 

Withdrawal  of  application,  786. 

See  '  Shares,'  '  Subscription  '  and  '  Application,' 
Subsisting  Corporation 

When    company   deemed   not   to   be,   by    reason   of   default   in   filing 
Summary,  555. 
Sub-stratum  Gone,  ground  for  winding-up  order,  700,  701. 
Succession  Duty  Acts 

Compliance  with  provisions  of,  on  transfer  of  shares,  346. 

Suits 

liy  .sliareholderg,  520-522,  524. 
Summary 

Annual,  filing  of,  554. 

Comi»anies  exempt  from  filing.  555. 

Effeft  of  failure  to  file  for  three  years,  555. 

Endorsement  by  official  of  Department,  555. 

Penalty  for  default  in  filing,  554. 

For  non-compliance,  no  right  to  sue  for,  557. 
Proof  of  failure  to  file,  555. 

Summons,  service  of,  on  company,  543. 

Supplementary  Letters  Patent 

Extending,  varying  or  reducing  powers,  152,  153,  154. 
Fees  for,  64. 

Irregularity,  Attorney-General  may  take  objection,  269. 
On  alteration  of  capital  stock,  264,  266,  267. 
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■•pplvmeatary  Letter*  Pat«at  —Vomiimurd. 

Ri- !ii<  ti.>ii  of  rnpital.  oitiliriiiinK.  288. 

To  be  reeoHed  In  booka.  B31. 
8«flT«»d«r  of  Okarter 

Majority,  rlcitt  to  titrtermine  on.  S24. 
8«w  OnUriu  Ait. 
S«rr«B4«r  of  Bkorri 

Collnt<>riil  ■nrwintMM   i.>i,  .;ii7. 

Korf<>itiin>.  a>  n  nhort  cut  tu.  90H. 

ObjwtJfUi  lo,  .'Kk'.  ;«»7. 

Statutory   |M(Wi>r.  3()tt. 

Wbfii   |N-ruiiMiblp.  .'{()((.  :K>7. 

WindiiiK-up.  when  a  kcmmI  defence  in,  791.    8«e  SharM. 
Tasotioa 

PrMvinciai  legislation  for  tazinf  Dominion  companies,  97. 
Torto 

Linbiliiy  of  comimny  for,  140.  IM. 
Trodiax  Coatpoay 

Dafined.  300. 

Powers  of.  to  borrow.  350.  301). 

Under  Winding-up  Act.  680,  682. 

What  in  a.  120. 

TrattoklmK 

Hy  company  iii  its  oho  shares,  111-2,  307,  308.  311,  700. 

Transfer  Acoat  aad  Boclstor 

U«M|uiremenis  of  trust  company  before  actins  as  sucb,  349. 
.Traasfer  Book.  10. 
Traaafer  of  Bkaroa 

AdminiNtrntnrv.  tranitf(>r>(  hy.  .14."),  346. 

Blank  endorsement.  31:^.  .'UU.  :t41. 

Bonus  shares,  transfer  of.  320,  (Vv^. 

By  executors,  282,  2ta.  312.  310.  .M.-.. 

By  personal  representative!!.  .'tOO. 

Calls  unpaid,  shares  with,  300,  32."),  324. 

CShange  of  name  of  ahareholder,  346. 

Oonpany  purchasins  iu  own  shares,  111-2,  307-8,  311,  790. 

Company  tranaferea,  811. 

Conflicting  claims  to  share*  before  registration.  330,  340. 

Interpleader  by  r«>fflpany,  340. 
Contractual  relation  of  transferor  and  transferee,  336. 
Custody  of  certificates  after  transfer,  .^8. 
Death  of  ahareholder.  262,  263,  311.  319.  34S. 
Delixery.  transfer  by.  313,  314,  31.\  316. 
Domicil  of  shareholder,  345. 
EndoraamoBt  in  blaak,  followed  by  reatrictiTe  worda,  317,  341,  842. 

Not  in  order,  818.  342. 
EqaiUble  tiUe.  priorttiea.  81& 

Eetoppel.  law  of,  alTectiDg  transferors  and  transferee*.  331. 
Bxecotion  creditor,  rights  of  against  unregistered  transferee,  820. 

Place  where  aeisure  should  be  made,  821. 

Rights  of,  where  transferor  retains  an  interest  in  sharwi,  821. 
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Transfer  of  Shares — Continued. 
Executors,  indorsement  by,  318. 

Transfers  by,  262,  263,  319,  345,  346. 

Transfers  by  foreign,  311,  312. 
Forged  transfers,  344,  345. 
Form  of  transfer,  333. 

Deviation  from,  333,  334. 

Witness,  absence  of  subscribing,  334,  B45. 
Indorsement  in  blank,  313,  316,  341. 
Ineffectual  transfers,  329,  330. 
Infant  transferee,  311. 
Infant  transferor,  311. 
Informalities  in,  effect  of,  330,  331. 
•  In  trust,'  341,  342. 
Invalid  transfers,  329,  330. 
Invalid  without  entry,  309. 
Irregularities  in,  effect  of,  330,  331. 
Lfisfted  shares,  endorsation  and  delivery  of,  309,  314. 
Loans  on  security  of  shares,  341-343. 
Lunatic,  by,  311. 

Paid-up  shares,  transfer  of,  can  not  be  refused,  325,  326,  327. 
Partly  paid  shares,  800.     See  '  Restrictions '  infra. 
Proof   of,    319,   320. 

Partnership  firms,  transfers  by,  and  to,  347,  348. 
Power  of  attorney,  transfers  executed  under,  348,  349. 
Refusal  to  register  transfer,  remedies  for,  334. 

Damages,  335. 

Measure  of,  335,  336. 

Laches,  335. 

Mandamus,  334,  340. 

Refusal  necessary  before  mandamus  lies,  335. 

Suit,  334,  335. 
Regularity  of  endorsement,  345. 
Registration — 

Additional  formalities,  313. 

Delay  in,  315. 

Liability,  effect  on,  314. 

Necessity  for,  312-318. 

Joint    and    several    liability    of    transferor    and    transferee 
until  registration,  312,  314. 

Refusal  to  register  when  calls  made  after  transfer,  313. 

Non-production  of  certificate,  315,  316,  317. 

Unregistered  transfer,  risk  of  holder  of,  316,  317,  341.  k 

Voting,  no  right  of,  before.  314.  * 

Requirements  of  registrar  and  transfer  agent,  349.  ^ 

Restrictions  on  transfer,  113,  321ff.  '< 

Consent  of  directors,  184. 

Shareholders  indebted  to  company,  309,  324,  325.  ' 

Shares  not  fully  paid  up,  309,  321.  322,  323,  506.  ' 

Consent  of  directors,  309,  321,  322,  506. 
Discretion  to  register,  322,  323. 
Insolvency  of  transferee,  323. 

•Shares  with  calls  unpaid,  309,  323,  324. 
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TmuMfvr  of  Hmw    OtmtlmmeJ. 

ItMtrlrciuiw  ufi  inwtiw    Comtimmtd. 

WlHrr*  iMUUBMiti  oa  sharM  la  arrHir.  279,  328,  824. 
Uiker  attMBptMt  rt«trirtl<HM,  S2&-82a. 
Bluirtbulder  lo«W>b(r(|  lu  rtiniiMiny.  800,  8SM,  SSft. 
BkMM  b«ld  In  cntx.  34U.  311. 
Skai*  wamtato.    H«e  Sbarv  WarraaU. 
81tw  of  akarca.  347. 

Svccaaaioa  I>ut>  Arta.  t'uoipUaarv  with  provliioaa  of.  SM. 
Traaafer  affcnt  aud  rrgistrar,  miuimuooU  uf,  849. 
TVaaafvrpr.  wbrlbrr  bouad  by  at-l*  uf  iraonfrror,  888. 
Tranaffr  pnirtirr.  344-349. 

Ailoiiniatralura.  traaafera  by.  34A,  S4A. 

C'ant^UatiuB  of  c«rti(icat««,  S48. 

Cb«Dse  of  name  of  ahar«boIder.  S4S. 

Cualody  of  cvrtificataa  after  transfer.  SIS. 

Exrcutura,  transfrn  by,  345,  340. 

Frmalr.  married  sbarebolder,  concurrence  of  busband,  345. 

Oaauiaaaaaa  of  aifaature,  344. 

<iu«rantee  of  aicnature,  344. 

Pirtnerabipa.  tranafen  by  and  to.  347,  :M8. 

I'owrr  of  attorney,  tranitfeni  execated  under,  348,  349. 

It*>2ularily  of  endomement,  345. 

Ke<iutrvnipnta  of  resiatrar  and   tranafer  acent,  349. 

Slttu  of  aharea.  347. 

8vceeaaion  I>uty  .\cla.  compliance  witb  proriaioaa  of.  346. 

Transfer  axent  and  reKiatrar,  retjuirementa  of,  349. 
Tranafen  to  esca|M*  liability.  ItlH.  320. 

Truatre.  rixhht  of  tranaferet*  from.  aKainat  coiitui  que  trust.  340,  841. 
Unfair  means,  uae  of,  in  itbiaining  renbtration,  328.  329. 
Uapaid  abam.  309.  321,  322.  323.  fiOli. 

Tarecistered  traaaferee,  rigbta  of  against  eiecution  creditor,  320. 
Void  transfers,  trausfera  subsequent  to,  345. 
Wben  Insulmenta  in  arrear,  270.  323,  324. 
Wliere  nu  certificate  iasued,  834. 
Windinsup,  after.  312,  73S. 

Transferor,  wben  liable  in.  708.  700. 
Wltaeaainc  of  aicnature,  failure  to  procure,  334,  345. 

See  alao  Sbarea— Tranafer. 
Trmmmt»r— 

Liability  of,  wbera  ahare«  not  paid  up,  158.  ISO. 
Traaafara 

Recisler  of.  to  be  kept,  532. 
TraBaaslaalaB  mt  Skaraa 

Procedure  to  aettle  owaetvliip.  561,  552. 
TimaC  Campaaiaa.  1,  2.  .'•(H. 
Trvat  Daa<  !•  laaara  Boada 

AcreleratioB  clause,  ia,  ItMK  44J2,  40S. 

Adtantagea  of,  305. 

Hook  debts,  noa-reclstration  of  mortgate  of.  XHX  307. 

Chattel  aaortgace.  practice  where  nut  regiaten>d  as,  397. 

Copy  of.  bondholder  entill«>4l  to.  350. 

Coupons.  403. 
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Trust  Deed  to   Secure  Bonds — Continued. 

Floating  charge,   non-registration   as   regards,  396,  397. 

Interest,  rate  of,  402,  403. 

Quebec  notarial  copies  to  be  deemed  originals,  357. 

Redemption  of  bonds,  404,  405,  406. 

Registration  as  land  mortgage,  39'5. 

Registration  as  chattel  mortgage,  395-397.    ' 

Registration,  under  Dominion  Act,  398. 

Registration,  under  Ontario  Act,  397. 

Sinking  fund,  purchase  of  bonds  for,  400. 

Trustee   of — 

Liability  of,  exclusion  of,  400. 

License,    necessity    for,    when    trustee    an    extra-provincial    cor- 
poration, 399. 
Position  of,  powers  and  duties,  399-401. 
Remuneration  of,  401,  413. 

See  also  Borrowing,  Bonds,  Mortgages  and  Charges. 
Trustee 

Liability  in  respect  of  shares,  166,  167,  168,  169. 
Person   contracting  as,   for  company   to  be  incorporated,   216. 
Voting  rights  on  shares,  172. 
Trusts 

Execution  of,  261,  262,  263,  264. 

Receipt  of  shareholder  a  discharge,  261. 
Exemption  clause,  263. 
See   also  Shares. 
Underiv^ritiug 
Defined,  11. 
Unincorporated  Company,  58. 
Ultra  Vires 

Application  of  doctrine  of,  89. 

See  also  '  Powers.' 
Borrowing,  373-376. 

Relief  in  case  of  ultra  vires  borrowing,  373. 
Consent  judgment,  effect  of,  550. 

To  enforce  ultra  vires  acts  void,  101. 
Contracts.     See  "  Contracts — Limitations.' 
Doctrine  of,  lOOff. 
Effect  of  ultra  vires  acts,  101. 
Estoppel,  none  from  showing  act  ultra  vires,  101. 
Illegal  and  ultra  vires  acts  distinguished,  101. 
Notice  of  ultra  vires  purpose,  132.  ' 

Remedy  against  directors,  102,  105,  496,  497. 
Subrogation,  right  of  lender  in  case  of  ultra  vires  loan,  102,  103." 
Validity  of  Incorporation 
Grounds  of  questioning,  13. 
Vendor 

Who  is,  for  purpose  of  prospectus,  175,  186. 
Vice-president 

.\uthority  of,  145. 
Voting 

Agreement  to  vote  shares,  172. 
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Bswtttor.  rotiof  ricbta.  172. 
liortf«g»«,  votlne  rltht*.  172. 
VUdf.  votlnt  rlfhto.  ITi. 
Pledgor,  rifiit  of.  to  vote.  172. 
IViutre,  rltrbt  of.  to  vote.  172. 
Two-thlrdii  in  v«lue.  meaninc  of,  888. 

See  also  *  MMtiiifs.'  •  DiMctora.'  '  Shareholder*  ' 
Wac«s 

Claina  for.  priority  in  windins-up.  813-816. 

lo  receivership,  3S7. 
UabUitjr  of  director*  for,  of  certain  employee*.  507ff, 

Assignee,  right  of  to  sue.  SOO. 

Class**  of  employees  covered,  SOT. 

Oerk.  906. 

De  facto  directors,  512. 

Enforcement  of  liability,  510.  511. 

Kxei'Utiun.   retiuiremeuts  as   to,  511,  612. 

Joinder  of  claims,  511. 

Joint  and  several  liability,  SOT,  511. 

Labourer,  506. 

Limitation  as  to  time.  507. 

Servant,   508. 

Several  plaintiffs.  511. 

Travelling  expenses,  509. 

Wages,  what  are,  500. 

Winding-up.  effect  of,  511.  512. 
W«re]ioas«  Reeeipts 

Power  to  give,  112,  113. 
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AbM*adiaK  CoHtribtttory  or  Oflleial.  arrest  of.  861, 
A«tl*sa 

Afainst  coni|uiny.  stayed.  735. 

Begoa  without  leave,  875. 

I^ave  of  Court,  brought  without.  738^ 

I^ave  of  Court  necemary.  735,  7.36,  737. 

Liquidator,  brought  by.  7«Mff. 

Mtayiag,  against  companjk-.  726.  727. 
AdJearaaisMt  of  Petitiom,  71H».  725. 
^•*****».  i»f«n>  whom  sworn.  881. 
Aa«mdai«ata 

UuIfS  AM    to.   H73. 

Appeal 

From  ortler  apiminting  |iermanrn!  lUiuidstor.  7r»2. 
Prom  order  giving  leave  to  bring  action.  741,  742. 
Appeal* 

Amount  involved.  840.  KTC. 

Ca*e*  in  which  no  appeal  lies.  8B4. 


976  INDEX  [Winding-up. 

Appeals — Continued. 

Court  to  which  appeal  lies,  849. 
Future  rights,  849. 
Leave  to  appeal — 

Amount  involved,  849,  852. 
Future  rights,  »49,  851,  852. 
Order  refusing  to  grant,  851. 
Other  instances  where  leave  granted,  863. 
Practice,  in  obtaining,  854,  855. 
Principle,  questions  of,  852. 
Proceeding  without,  855. 
Test    cases,   852. 
Winding-up  order,  from,  850. 
Master,  from,  to  single  judge,  851. 
Practice,  849. 

Principle,  where  other  similar  cases  affected,  849,  852. 
Procedure,  850,  851. 

Supreme  Court  of  Canada,  to,  849,  856,-857. 
Time  for  appealing,  extension  of,  855,  856. 
Winding-up  order,  appeal  against,  850. 
Application  for  AVinding-Tip  Order 

See  Winding-up  Order. 
Appointment  of  liquidators 

See  '  Liquidator.' 
Attachment  of  Debts,  861. 
Attendance  of  Witnesses,  how  secured,  861. 
Banks 

Provisions  respecting,  8S2-8S4. 
Bond 

Liquidator's,  on   appointment,   753. 
Cost  of,  allowance  of,  776. 
Bondholders 

Action  by,  when  permitted,  875,  877. 

Effect  of  winding-up  on,  remedies  of,  409,  410,  411,  412. 

Enforcing  rights  under  security,  743. 

See  also  Bonds. 
Proving  for  interest,  403. 
Books 

Destruction  of  or  false  entries  in,  penalty,  880. 
To  be  prima  facie  evidence,  881. 
Claims 

Compromise  of,  771-773. 

Sanction  of  Court,  772,  773. 
Security  may  be  taken,  771. 
Contestation  of,  832,  833. 
Corroboration  of,  821. 
Disallowance  of,  821. 
Proof  of,  821. 

Taking  priority  over  costs  of  winding-up,  833. 
Time  for  sending  in,  ^0. 
Commencement  of  'Winding-up,  691. 
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llMtiag  to  eooddcr  propoMd,  800L 

Baaetiaa  of.  908,  MT. 
0*aiproBilM  of  Clalais,  771-778. 
0«stMUiU«B  of  CUlaia.  NHL'.  HSS. 

AB«w«r«  and  rvpllM,  8S2. 

Cotta.  832. 

IVfauU  in  ancwer  bj  claimant,  882. 

Ol.j.    ti.tiN  to  bi>  filf^l  in  wrltlnx.  888. 

S..  ut>   fur  coaU.  832.  833. 
CoBtiilratory 

Arrvtt  of  abaronding.  861. 

C«atHbntorlea 

MMtinfa  of.  808. 

8«a  alao  *  ContributortM.* 
Ooata 

Payable  out  of  Mtatr.  83.T 

Priority  of  liqiiidator'a.  780. 

Solicitor  of  liquidator.  770.  771. 

"Dikinc  priority  over  coata  of  winding-ap.  833.  8.^. 
Co«rt 

Umj  rcfar  mattara,  850. 

Power*  to  be  eserdwd  by  aingle  Jodga,  800. 
C««rt8 

Aniiliary  to  on*  aaotber.  871-872. 

Order  of  one  Court  nay  be  enforced  by  another,  872. 

l>rorv«Niinc  on  order  of  another  Court,  872. 
Oradltor 

Kieht  to  Intenrene  In  action  broufht  by  liquidator.  76S. 
Credltora 

Chmea  of.  repreeentation  by  eolicitore  or  coanael.  878. 

Compfomiae  with,  by  liquidator.  773. 

Bnforrinc  claim  outaide  the  liquidation.  875. 

Iloldinx  eecurity.  823ff. 

M*>«>tinc  of.  company  calling  deemed  inaolrent,  OM,  888. 

Meeringa  of.  806. 

ReatralDad  from  proceeding  with  action,  728. 

Reralulng  aecarity.  824. 

Kccurvd.  obtaining  leave  to  enforce  remediea.  738. 

Valuing  aecnrity,  824. 

Wiabea  of ,  to  be  regardad.  878 
CrMlltore*  Cl«laa 

<*l«-rkii  and  employeca,  813-816. 

f  Contingent  da  iota,  810.  811. 

Trown.  priority  of.  800,  810. 

ivpoaltora,  8QQ. 

Hua  ran  tore,  810,  811. 

Inlrreat  on,  806. 

Proof  of.  806. 

Rent,  claim  for,  811,  812. 

Taxes,  812,  818. 
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Defaults,  amendment  of,  873. 
Delegation 

Order  of,  859. 
Demand,  under  sec.  4,  689-691. 

What  constitutes,  685. 
Deposits,  unclaimed,  disposition  of,  879. 
Destruction  of  books,  penalty  for,  880. 
Directors 

Termination  of  fiduciary  relationship,  473. 
Discharge   of  Liquidator,   778,   779. 
Discovery 

Of  assets,  ordinary  practice  as  to  available,  860. 

Petitioners  not  entitled  to,  706. 
Distress 

Before  winding-up  order,  749,  830. 

Landlord's  rights  as  to,  748,  749,  750. 

Leave  necessary  to  enforce,  738. 

Leave  to  levy,  745. 

Rent  accruing  after  winding-up,  749. 
Before  winding-up,  748. 

Partly  before  and  partly  after  winding-up  order,  749,  750, 
Distribution  of  Assets,  821,  833. 

Claims  not  sent  in,  liquidator  not  liable  to  holders  of,  822. 

Preference  shareholders,  priority  as  to  return  of  capital,  835. 

Rank  of  claims  sent  in  after  distribution  has  commenced,  822. 

Shareholders  who  have  paid  in  advance  of  calls,  priority  of,  835. 
Dividends,  unclaimed,  disposition  of,  879. 
Dividend  Sheet,  preparation  of,  826,  827. 
Double  liiability,  on  bank  shares,   799,  800. 
Evidence 

Books  to  be  prima  facie  evidence,  881. 
Examination  of  persons  having  effects  of  company  or  information,  862. 

On  oath.  Court  may  require,  863. 
Execution,  none  after  commencement  of  winding-up,  827,  830,  831. 

See  also  '  executions.' 
Expenses,  payable  out  of  estate,  833. 
Failure  to  comply  with  order  of  Court.  880. 
Foreign  Company,  682,  6W,  695,  696,  711. 
Forms,  878. 

Fraudulent  Payments,  844  848. 
Fraudulent  Preferences 

Contracts  injuring  or  obstructing  creditors,  836. 

Contracts  with  consideration,  voidable,  when,  888. 

Contracts  made  with  intent  to  defraud  or  delay  creditors,  838,  839. 

Gratuitous  contracts,  836,  837. 

Presumption  of  intent  to  defraud,  837. 

Rebuttable  on  proof  of  pressure,  837.  ■ 

Sale  or  transfer  in  contemplation  of  insolvency,  839. 

Presumption  if  within  thirty  days  after  winding-up,  840. 
Contemplation  of  insolvency,  842,  843. 
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OaralahaieBt  of  Debt*.  MBl. 

AMifomvot.  If  companjr  make*  geoerAl,  684,  088,  688. 

A— ipiM   tmmo^m,  etc^  property,  if  company,  684,  688- 

DilMd,687. 

BzMution,  if  compaoy  permita  to  remaio  iiniligflwi,  681,  680. 

Neflecta  to  pay  sum  demanded,  if  company,  68IK601. 

OtherwiM  acknowledf  Ing,  684,  687,  688. 

Proof  of,  685. 
laaolveat,  wbrn  f-ompauy  deemed.  684ff. 
Imapeetloa  of  tKtotw  aud  paiM-rM,  864. 

Still rt'liiildeni'  rifht  of,  tennlnatee  on  winding-up,  534. 
laapeetore 

Appointment  of,  T74. 

Purcliase  of  aaaet*  by,  774. 

Remuneration  of,  775ff. 
laanraBee  Compaaiea,  utlier  than  life,  889. 
Irrecvlaritlea 

Amendment  of,  "'3. 
Jadioial  NoUee  of  Seals,  ete^  882. 
Landlord 

Preferential  claim  of.  in  windin<up,  746,  746.  811.  812,  829. 
See  also  '  Diatreaa.' 
LeaT* 

Tu  ap|ieal.     S<M>   Ap{M>alH. 

To  iaMue  execution,  etc,  745. 

To  talie  proceedinfs,  785,  786.  737. 
Application  for,  739,  740. 
Diacretion  to  grant,  740.  741,  742. 
Llea 

None  after  commencement  of  winding  up,  827. 
Lies  for  coats  excepted,  827.  831,  832. 
On  document*.  733,  829.  863. 
Xtife  I»s«raaee  Coapaalea 

Provisiona  reapecting,  88S-888. 
Liqaidator 

Conflict  aa  to  appointment  of,  807. 

Failure  to  depoait  in  bank  money  of  estate,  penalty,  880- 

Removal  from  office,  880. 

Subject  to  summary  juriadiction  of  Court,  874. 
See  also  '  Uquidator.' 
MaritiBie  Uaaa 

PHority  of.  828. 
Maatar 

Juriadiction.  limltatSona  of,  876. 

Juriadiction  of.  In  questiona  of  miafsMaaea,  860. 

Not  a  Court  of  competent  juriadiction  to  try  question  of  propriety  or 
valor  at  a  transfer  uf  pn>|>erty,  843.  844.  809,  86Ql 

Security,  power  to  fix,  of  liquidator,  754. 
M aekaalea*  Llaaa 

PHority  of.  828. 
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Meetings 

Chairman  of,  806. 

Creditors,  resolutions  of  at,  807. 

Votes  according  to  amount  of  claim,  806. 
Pass  book,  production  of  at,  808. 
Voting  at,  806- 
Meeting  of  Creditors 

Company  calling,  deemed  insolvent,  684,  686. 

Provincial  company  calling,  whether  winding-up  order  will  be  made, 

693. 

Meetings  of  Creditors,  805. 
Minister  of  Finance 

Unclaimed  moneys  deposited  by  liquidator,  to  be  paid  out  to,  after 
three  years,  879. 
Misfeasance.    See  Misfeasance. 
Moneys 

Deposit  of  by  liquidator,  in  bank,  777. 

Balance  remaining  after  final  winding-up',  778. 
Penalty  for  neglect,  778. 
Mortgagees 

Enforcing  rights  against  mortgaged  property,  743. 
Summary  procedure,  whether  bound  by  section  as  to,  875,  876. 
Notice 

Court  may  dispense  with,  871. 
Offences  and  Penalties,  879. 

Officers  of  Company 

Refusal  to  give  information,  penalty,  880. 
Order 

Office  copy  of,  to  be  evidence,  882. 
Winding-up,  699. 

And  see  Winding-up  Order. 
Pass  Book 

Failure  to  produce,  how  proved,  882. 
Production  of,  808. 
Petition 

To  enforce  claims  against  company,  736. 
For  winding-up  order,  703. 

Adjourned,  712,  713,  720,  725. 

Amendment,  685,   720. 

Bondholders,  by,  408,  409. 

Debt  disputed,  713. 

Dismissed,  711,  712. 

Granted,  710,  711. 

Notice  of  presentation,  winding-up  commences  on  service  of,  691. 
692. 

Opposed  by  majority  of  creditors,  711,  713. 

Service  of,  692. 

Shareholder  appearing  on,  720. 

Who  may  appear  on  hearing  of,  720. 

Who  may  petition,  713-716. 

Without  reasonable  cause,  715. 
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WmwmM^  C*sf*v*«4  Wy  A«t  mtm  mwpUmmUry.  8T8. 
>»i»w»  mt  C««rt 

Tu  b*  MvrciMd  bjr  tlaglt  Jodg*,  907. 

lOTff. 


Starlttc  M^lMt  eoapujr.  196,  727.  798. 
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